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AHHoOTaAUMUA

HEJII)I orpeneyieHe OCHOBHBIX ITPMHIIUIIOB HOBOf/i ImapaaurMbl, KOTOPYIO BbIABUTAJIMM OCHOBOIIOJIOKHMKIM Map>KMHaJ/JIM3Ma
(Toccen, [IskeBoHC, MeHrep, Basibpac) 1 ee CBSI31 C eCTeCTBEHHO-HAYYHO MMapaaurmoii. MicciemoBanye MapsKMHAIMCTCKOM
PeBOJIIOLIMNM KaK Iepexonma 3KOHOMI/I‘-IECKOI‘/'1 HayKM OT MOPaJIbHOI'O (I/I,Z[ea)'II/ICTI/I‘{eCKOI‘O) MMPOBO33peHNd, OCHOBAHHOI'O
Ha IIpUMHIUIIaX aHTpOl‘IOMOpCl)I/IBMa, TeJIeOJIOTM3Ma U mempapxmsMa, K €eCTeCTBEHHO-HAayUYHOMY (HaTypa)‘[I/ICTI/I'-IeCKOMy)
MIMPOBO33PpEHNIO, OCHOBAHHOMY Ha IIPpMHIMIIaX SMIIMPU3Ma U palilMOHaJ/JIM3Ma.

METOJ.I])II MCTOpMKO-FEHETMHECKMﬁ, (bI/IJ'[OCO(bCKO-,Z[I/IaIIEKTI/I'-IeCKI/II7I MeTOObI, eCTECTBeHHO-HaqubIﬁ MeTo[,
MEXIVNCIUIIJIMHAPHOT'O aHa/In3a.

PESYJIbTaTbIZ B CTaTbe IIpeacTaB/IeHbl OCHOBHbIE 3TAllbl 3aPOXKAEHNS €CTEeCTBEHHO-HayUHbIX I/I,ELEIZ B Tpymax paSpa6OT‘—II/IKOB
KHaCCMWECKOIZ IIIKOJIBI M UX ,uaaneIZu_Iero Pa3sBUTHA. HpOBe,ELEH daHa/In3 BO3HMKHOBEHMA €CTeCTBEHHO-HAayYHOIr'o MeToga
B ITO3HAHUM ITPUPOAHDBIX HBHeHI/II}'I B XVH B. U ,uaaneﬁmero €ro NpyMMeHeHM B ITO3HAHMM SKOHOMMYECKUX HBJ‘[EHI/Iﬁ B pa60Tax
IpeniieCTBEHHMKOB KHaCCMQECKOﬁ IIKOJIbI Y MAP>KMHAJIMCTOB. HOKaBaHO, YTO PEBOIIOLIMOHHBbIE aEeN OCHOBOIIOJIO’)KHMKOB
Map>XMHaJIn3Ma ABJIAIOTCS IIPOAOJIXKEHNEM eCTECTBEHHO-HaquOﬁ peBoJiroun B 3KOHOMI/I‘-IECKOI7[ HayKe, B OCHOBaHUMN
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KOTODO¥ JIeXKaJIO SMITMpUYeckoe (4yBCTBEHHOE) IMO3HAHMe CBSI3M MEX[Y BOCIPUSITIEM CyObeKTUBHOM IEHHOCTHM 6J1ar U UX
HabJII0IaeMbIMY €CTeCTBEHHBIMY CBOMCTBaMM (TIOJIE3HOCTHIO) U PIKOCTBIO, IOy UMBIIIEe PALlMOHAIbHOE MaTeMaTNyeCcKoe
BbIpaKeHMe B hopMe «3aKOHa IIpeieTbHOI MosIe3HOCTI» . OmpeesieHbl OCHOBHbBIE G1I0COMCKO-METOLOIOTMYeCKie TPOOIeMbI,
MeIIaoIle MapsKMHAIMCTAaM Pa3BMBATh €CTeCTBeHHO-HAyYHbIe MeU B SKOHOMUYECKON HayKe, CBSI3aHHbIE C CYIIIeCTBYIOIIEN
IMXOTOMMEN TIO3HAHMS MATePUA/IbHBIX U yXOBHBIX SIBJIEHMIA, KOTOPast MPUBOAWIA K TPYLHOCTSIM B HAYYHOM OOBSICHEHUM
MOHSITUS LIeHHOCTH 671ar. [TokasaHo, YTO B pe3ysbTare MOMbITKY MTPEONOIeHNMST YKAa3aHHbIX TPOTUBOPEUMii SKOHOMIYECKIE
SIBJIEHMSI CTau OOBSICHATHCS MaTeMaTHUeCKON MOJEJbI0 «PalMOHAJIbHOIO» MOBEAEHUS] YejoBeKa, MOCTPOEHHON Ha
001116y CTaHOBIEHHBIX MOCTY/IaTaX MOBENEHMSI «9KOHOMUYECKOTO YesloBeKa» MM YCTaHOBJIEHHBIX OOIIECTBOM ITpaBMJIaX
U MUHCTUTYTaX.

Hayunas HOBM3HA: 1OKa3aHO, YTO CYOBEeKTMBHOE UyBCTBEHHOE BOCIPHUSITME CBOMCTBA LIEHHOCTM Oyiar MOXKET TakK ke
06BEKTMBHO M3yUaThCsl, KaK ¥ CyObeKTUBHBIE OLIYIIEHNSI eCTECTBEHHBIX CBOICTB 00beKTOB. [TokazaHo, UTO MpeaJIosKeHHbIN
Map>KMHAIMCTaMU METOZ, UCCIeOBAHMS XO3S/ICTBEHHOI JesITeJIbHOCTU ITO3BOJISIET AATh €CTECTBEHHO-HAYUHOe OIpezesieHe
TIOHSITUSIM CUJTBI M SHEPTUM XO3SIMCTBEHHBIX MPOLIECCOB, KOTOPbIE MOTYT OBbITh HE MPOCTO «ynOO6HBIMM» MeTadopaMu, HO
M MIHCTPYMEHTaMM, TIOMOTAIOLIMMU IIPOHUKHYTb B CYIIIHOCTh SKOHOMUYECKUX MTPOLIECCOB.

IIpakTHyeckass 3HAUUMOCTD: TIOJIOXKEHMST M BBIBOIBI CTaTby OOOCHOBBIBAIOT M PACLUMPSIOT MPUMEHEHVe eCTeCTBEeHHO-
Hay4YHOT'O METOJA MPY aHaJM3€e Y MOAEIMPOBAHNY IKOHOMUYECKUX TTPOLIECCOB.

KaroueBble cnoBa:
SKOHOMMYECKAs TEOPHST, MAP>KMHAIMCTCKAs PeBOJIIOLMS, MOPaJIbHOE MUPOBO33pPEHNME, €CTECTBEHHO-HAyYHOE MUPOBO33pEHNE,
CBOJCTBO IIEHHOCTMU, ECTECTBEHHbIE CBOJCTBA, CJIa, SHEPTUS
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Abstract

Objective: to define the basic principles of the new paradigm, put forward by the founders of marginalism (Gossen, Jevons,
Menger, Walras), and its connection with the natural science paradigm; to study the marginalist revolution as a transition
of economics from a moral (idealistic) worldview, based on anthropomorphism, teleologism and hierarchism, to a natural-
scientific (naturalistic) worldview, based on empiricism and rationalism.

Methods: historical-genetic method, philosophical-dialectical method, natural-scientific method of interdisciplinary analysis.
Results: the article presents the main stages of the birth of natural-scientific ideas in the works by classical school authors
and their further development. The author analyzes the emergence of the natural-scientific method in the cognition of natural
phenomena in the 17% century and its further application in the cognition of economic phenomena in the works by classical school
predecessors and marginalists. The revolutionary ideas of the marginalism founders are proved to continue the natural-scientific
revolution in economics. The latter was based on empirical (sensory) cognition of the connection between the perception of the
subjective value of goods and their observed natural properties (usefulness) and rarity. This received a rational mathematical
expression in the form of the “law of marginal utility”. The author identified the main philosophical and methodological problems
that prevent marginalists from developing scientific ideas in economics, related to the existing dichotomy in the cognition of
material and spiritual phenomena, leading to difficulties in the scientific explanation of goods value. As an attempt to overcome
these contradictions, economic phenomena began to be explained by a mathematical model of “rational” human behavior based
on the general postulates of an “economic person’s” behavior or rules and institutions established by society.

Scientific novelty: it was shown that the subjective sensory perception of the goods value can be studied as objectively as the
subjective sensations of the objects’ natural properties. The method of economic activity research proposed by marginalists
allows giving natural scientific definitions of force and energy in economic processes. This makes them not just “convenient”
metaphors, but also tools that help to penetrate into the essence of economic processes.

Practical significance: the provisions and conclusions of the article substantiate and expand the application of the natural
science method in the analysis and modeling of economic processes.

Keywords:
economic theory, marginalist revolution, moral worldview, natural-scientific worldview, property of value, natural properties,
force, energy

The article is based on the report by D. G. Mudrik and V. N. Kovnir “The Unfinished Marginalist Revolution”, presented at the 5" Russian
Economic Congress in Yekaterinburg on September 11-15, 2023 (pp. 59-62). http://www.econorus.org/pdf/Volumel REC-2023.pdf

The article is in Open Access in compliance with Creative Commons Attribution Non-Commercial License (https://creativecommons.org/
licenses/by-nc/4.0/), stipulating non-commercial use, distribution and reproduction on any media, on condition of mentioning the article
original.

For citation: Mudrik, D. G., & Kovnir, V. N. (2025). Natural-scientific aspects of the marginalist revolution. Russian Journal
of Economics and Law, 19(1), 5-20. (In Russ.). https://doi.org/10.21202/2782-2923.2025.1.5-20

BBepeHue

Kak npuHATO cunTaTh B HAy4YHOM cooOIiecTBe (ABTOHOMOB, PyouniiTerd, 2022; ABTOHOMOB 1 ap., 2023), BO
BTOpOJ MoJioBMHEe XIX B. B 9KOHOMMYECKOM HayKe MPOM30IIIa «MapsKMHAIMCTCKAs PEeBOJIIOLNSI», BbI3BaHHAS ITy-
GimKkaimeli ocHoBHbIX pabot V. [IskeBoHca, K. Menrepa (1871) u JI. Banbpaca (1874) (IskeBonc, 2021; Mewnrep,
2005; Banbpac, 2000). DTa peBosouys HaMeTHUIa IPUHIMIIMAIBHO HOBBIE YTV MCCIENOBAHMS SKOHOMMIYECKON
peasbHOCTH, KOTOPblE OCHOBBIBAJIMCH HA OTKPBITUU TPENETbHON MOJE3HOCTY 6Jiar. DKOHOMMCTDI MO-TIPEXKHEMY
MPUAAIOT GOJIBIIIOE 3HAYEHME MPOU3OIIENIIEMY «3aJTIOBOMY» OTKPBITUIO, @ MHTEPEC K Map>XKMHAJIMCTCKOW PEBO-
JIIOLIMY TIPOIOJIKAET CTUMYJIMPOBATh IMOMCK HAYYHOTO OOBSICHEHUSI hpUUUH ee BOSHMKHOBeHMS. Ha aTy Temy 6b110
Ony6IMKOBAaHO MHOKeCTBO pabor B Poccun u 3a pybeskom (Collison Black et al., 1973; Asronomos u mp., 2015.
C. 57-130; Asronomos, Pyounmreis, 2022; Maxkaresa, 2022; ABroHomMoB 1 fp., 2023). OmHako HY OFSHO U3 CY-
IIECTBYIOIIMX OObSICHEHMI Map>KMHAIMCTCKOM PEBOJIIOLNM, IO BhipaskeHuio M. Biiayra, He y6eskgajio 1 He ObLIO
yoosnersopurebHo (Biayr, 1994. C. 275).

Kak ormetni B. C. ABtroHomoB Ha III OKTS6pbcKoli KOHPEPEeHIMN « DKOHOMMUYECKAs TEOPUST M METONOJIOT S
IO U TIOCJIE MapKMHAIVICTCKONM PEBOJTIONIMMY» , TEMA MapsKMHAMCTCKONM PEBOJIIOLIMM — 3TO «T€Ma, YCKOJIb3aoIIast OT
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» 1

aHaJM3a, KOTOPYIO TPYIHO MOMMaTh 3a “XBOCT »!, O3TOMY J/Ist MHOTMX OHa OCTaeTcs 3aragkoii. Eie panee M. Biayr
OTMeYaJI, YTO TeOPUsI MPeeJIbHON IMOJIE3HOCTU «SIBJIsJIa COO0I aHOMAaJIbHOE SIBJIEHME, KOTOPOE He BbITEKAJIO JIOTU-
YeCKM U3 KJIACCUUECKO SKOHOMUUECKO TEOPUU»... ... «HE CYIIIeCTBYeT TBEPAOro COI/Iacusl B TOM, KakoBa 6blia
HOBas Napagurma, KOTopyro Beigsuuymu JIxxeBoHc, Menrep u Banbpac» (Biayr, 1994. C. 285).

Ho ecsut B rpaHuiiax 4aCcTHBIX HayK BOITPOCHI BO3HMKHOBEHMST HOBOM MapaiurMbl HE HAXOSIT CBOETrO pas3pelieHmus,
TO UX pellleHye CTAaHOBUTCS MpeaMeToM GuaocoGuy HayKu 1 Teopun mo3HaHusl. 11esibio HaCcTOSIIIEro MCCaeiOBaHNs
SIBJISIETCST OTpeie/IeHVie OCHOBHBIX IPUHIIUIIOB HOBOM MapaiurMbl, KOTOPYIO BBIABMUHYJIU OCHOBOTIOJIOSKHUKY MapsKi-
HammsMa I'occen, [IskeBoHC, Menrep 1 Banbpac. 3agauamu uccaenoBaHKs ObLIO BbISIBJIEHME KJTIOUEBBIX (PaKTOPOB,
MTOBJIMSIBLIMX HA BO3HMKHOBEHVE HOBOTO HAyYHOTO MMPOBO33PEHNSI B SKOHOMMUECKON HayKe, Y YCTaHOBJIEHVE CBSI3U
HOBBIX ITPUHIIMIIOB [TO3HAHMS SKOHOMMUUECKMX SIBJIEHWI, BBIABMHYTHIX MapKMHAIMCTAMMU, C IPUHIUTIAMY TIO3HAHNS,
UCIIOJTIb3yeMbIMU B (DM3UUYECKMUX HAyKaX.

B HacTosiiem mccienoBaHny CTaBUTCS 11eJTbI0 0O0CHOBaHME BbIBOA O TOM, YTO MapKMHAIUCTCKAST pedontoyus
8 COYUANIbHBIX HAYKAX CTaJIa NPOOONMHCEHUEM PEBONIOYUU 8 eCINEeCMBEHHbIX HAYKAX, BI3BAHHOM BO3HUKHOBEHMEM
u pasButreM HoBoit prtocodun, HaunHast ¢ X VII B. D10 mOBOpoTHOE COOBITHE TTPUBEJIO K pe(OPMIPOBAHMIO TEOPUY
TTO3HAHMS U MePEXONY OT MOPAJIbHON MapagurMbl, OCHOBAaHHOI Ha MPUHIMIIAX aHTporioMopdu3Ma, TeJIeoorn3ma
U Mepapxm3Ma, K eCTeCTBeHHO-HayUYHOM MapajurMe, OCHOBAHHOM Ha MPUHIMIIAX SMIMPpuU3Ma (4yBCTBEHHOTO I10-
3HAHMS) U palMoHaM3Ma (MaTeMaTyeCKOro MTO3HAHMS).

B craTbe mpencTaBiieHbl OCHOBHbBIE 3TAllbl 3aPOXKIEHNMS €CTeCTBEHHO-HAYYHBIX UIEN B TPyAax pa3paboTumMKOB
KJIACCUYECKOI IIKOJIbI, BKiTtoyast A. CMUTa, ¥ JaJbHENIIero X pasBuUTUS B paboTax MpeiieCcTBeHHUKOB 1 OCHOBA-
TeJIel MapyKMHaaIM3Ma.

B maHHOII paboTe IPOBENEH aHAIU3 OCHOBHBIX (PUNOCOPCKO-MEMOA0NI02UHECKUX NPOOTEM, C KOTOPBIMIU CTOJIKHY-
JIUCh UIeU VCXOJHOTO MapsKMHaIM3Ma Ipy pedopMUPOBAHMM IKOHOMUYECKOM HayKu, CBI3aHHBIX C CYIIIECTBYIOIIEN
IMXOTOMMEN TTO3HAHMS MaTepUaIbHbIX Y JYXOBHBIX siBJIeHMIA. HO 9TO 06CTOSITEILCTBO «PaCIeniIo 1IapCTBO 3HAHUS
Ha JIBe OT/IeJIbHbIE 06JIACTY: IAPCTBO BHEIITHMX COOBITHI, OOBIYHO Ha3bIBAEMOE IPUPOAOIA, 1 IIAPCTBO UEJIOBEUECKOTO
MbllIUTeHNs U aestesnbHocTn» (Musec, 2007. C. 1), He TO3BOIMB 3aBEPIINTD HAYATYIO MaP>KUHATMCTAMY PEBOJTIOLINIO
U AOCTUYb Pe3y/IbTaTOB, CPABHMUMBIX C YCIIEXaMl €CTeCTBEHHbIX HayK.

Pe3y1\bTaTbI UCCAEAOBaAHUA

Bo3HUKHOBEHME eCTeCTBEHHO-HAyYHOT0 METOAA B MO3HAHMUY SIBJIEHUI IPUPOIBI M COLMATBHO-IKOHOMM-
YeCKUX SIBJICHUNI

Hayka kax (opma rmo3HaHusI SIBJISIETCSI BUIOM PAllMOHATBLHON JYXOBHOM AESITeTbHOCTU CyObeKTa, HalTpaBIeHHOM
Ha OOBsICHEHME HAOJIOMAeMbIX SIBIeHUN. B OCHOBaHMM 3TOV [EeSITeTbHOCTY JIEXKUT TeOpusl TTO3HAHMS — OOIaCTh
dwnocodun, uccaemyromnass MeTOIbI MO3HAHMS, OTHOIIIEHVe 3HAHWUSI K PeaJbHOCTU, YCJIOBUS ee JOCTOBEPHOCTU
U IIeHHOCTU. VICTOpUKO-TeHeTUUeCKMIA aHaJIN3 PA3BUTHSI TEOPUM TTIO3HAHMST TOKA3bIBAET, UTO MPUHITUTIBI I METO/IbI
MMO3HABATEJIbHOM JesITeJTbHOCTU YeJIOBeKa CYyIIeCTBEHHO MEHSITUCh.

B ocHOBaHMM panMoHaIbHOTO (Pa3yMHOT0) OOBSICHEHNS peaTbHOCTM JIESKAT ABa MUPOBO33peHust. C OHOM CTOPO-
HbI, MOPaJIbHOE (MIeaTVICTUYECKOe) MUPOBO33PEHMEe, OCHOBAHHOE Ha MPUHIMIIAX aHTPOMOMOpd13Ma, TeJIeoIoru3mMa
U Mepapxm3Ma, OOBSICHSIIOIIEee SIBJIEHUSI TIPUPO/IbI Yepe3 CO3HAHME U BOJIO yXOBHBIX CYObEeKTOB (eCTeCTBEHHBIX
U CBepXbeCTECTBEHHBIX), KOTOPBIE BbI3bIBAIOT STH SIBJIEHNS, I OTPUIIAIOIee OOBEKTUBHYIO PEAIbHOCTD, HE3aBUCHMYIO
OT CO3HAHMS U BOJIU 3TUX CyObekToB. C IPyTroy CTOPOHBI, eCTeCTBEHHO-HAYYHOe (HATYpPaIUCTUYeCKOe) MUPOBO3-
3peHre, OCHOBAaHHOE Ha MPUHIINIIAX SMIIMPU3MA U PAllMOHAIN3MA, PeaIM3yeMbIX ITyTeM HAOIIOMeHNs U MU3MePEeHMsI
0OBEKTUBHOM PEeTbHOCTH, JOKAa3bIBAIOIINX HEOOXOAMMOCTD U BCEOOITHOCTh 3TOV PeaIbHOCTY U HE3aBUCUMOCTh
€e OT CO3HAHMS U BOJIM TyXOBHBIX CYO'bEKTOB.

Ucnonmb3oBaHMe 3KOHOMUCTaMV MOPAIBHOTO ¥ €CTeCTBEHHO-HAYYHOTO MUPOBO33PEHMSI IJ/IsT OObSICHEHWST 9KOHO-
MWYECKUX SIBJIEHUIA IPUBOANT K AYaTU3MY SNUCMEMON02UU IKOHOMUYECKUX 3HAHUN.

B pa6orax aBcrpaymmiickux yueHbix Kiaiiea u Kaper Bug (Beed & Beed, 1996, 2000; Beed, 2005) myamism
paccMaTpuBaeTCsl Kak «IVMXOTOMMSI MEXKAY TPaAVIMOHHBIMY HaTyPAIUMCTUUYECKUMY UM HEHATYpPaTUCTUYE CKUMU

! Aronomos, B. C. (2021). Bupeosamucs Bbictyruenus. [II Oxrsbpbckast koHdepeHmys. http://www.econorus.org/c2021/
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CIoCco6amMy YyesIoBeveCKOro MCCaefoBaHmsl. .. B huytocobuu comyaabHbiX Hayk» (Beed & Beed, 1996. P. 1080). Kak
oTMeuvaeTcsl B paborax bup, mcronb3oBaHMe eCcTeCTBEHHO-HAYUYHbIX METOMOB ObIJIO CBSI3aHO C «ITOIBITKOM MOApa-
SKaThb MPEeAIIoJiaraeMbIM METOIOIOTMSIM eCTeCTBEHHBIX HayK B HAZIEXKIE, UTO COIMaIbHast HayKa MOBTOPUT OTKPbITUS
ecrecTBeHHbIX HayK» (Beed & Beed, 1996. P. 1083). Bupn nmepeuncisiror 35 pasimiunii MexKIy HeHaTypaayCTUYe CKIM
M HATypPaIMCTUYECKMUM TIOAX0IaMy B COBpeMEHHOI 3KoHoMMueckol Hayke (Beed & Beed, 1996. P. 1089), uto, Ha
HAIIl B3IJISIZI, TOKAa3bIBAeT CYIeCTBYIOIMI YPOBEHb PA3HOIIACUI B 9KOHOMMYECKOI TEOPUN.

AHanm3 TakKuX «IMOJITPHOCTEN», IO MHeHMIO by, MoKa3bIBaeT, UYTO «9KOHOMMKA HE CITOCOOHA MPUMEHSITh HaTy-
paMCTYeCKyie METO/IbI IS TTOJTyYeHsT HaJIeXKHbBIX, HOBBIX, MMEIOIIMX OTHOIIIEH)E K TIOJIUTHKE BbIBOIOBY» (Beed &
Beed, 2000. P. 418). B cBs3u ¢ HepellleHHbIMY BOITPOCaMM IMPVYMEHEHMST HaTypajM3Ma B 9KOHOMMUKE aKTyaIbHOCTh
€CTEeCTBEHHOW 3MUCTEMOJIOTUM «He MPEeNCTaBIIsIeT coOO0l KaueCTBEHHO HOBOM KOHLEMINY, He 00JalaeT MoCIe0-
BaTeJIbHBIM CMBICJIOM ¥ He CIIOCO6HA HAMETUTb MHHOBAIVIOHHbIN ITyTh pasBuTust skoHoMukm» (Beed, 2005. P. 99).

Awmepuranckui gmwiocod . Xaycman (Hausman, 2018) cuntaer He06XOAMMbIM IEPECMOTPETh HAYUHBIN CTa-
TYC 9KOHOMMKM KaK HayKu, OTHOCSIIENCS K «COIMaJIbHOMY HayuyHOMY HaTypaamsmy» (p. 71), ykasbiBasi BOCEMb
0C0OEHHOCTe SKOHOMMKY, KOTOPbIE OTJIMYAIOT ee OT eCTeCTBeHHbIX HayK (p. 82). [To MHeHuto XaycmaHa, ipegmMeT
000011IeHNS ¥ OOBSICHEHMST HE MOXKET OCBOOOAUTHCSI OT CYObEKTMBHO-MOPAJIbHBIX MTPEICTaBIEHNI, [IO3TOMY «JTIOAU
" UX TIOBeZieHVe He MOT'YT ObITh MTpeJMeTOM HayqHOro mcciaenoBanus» (p. 71), a «<3KOHOMMKA — 3TO CBOeobpa3Hoe
TIpeATIpUSITIE, COBCEM HeIoXokee Ha (pusuky» (p. 82).

B pa6orax II. Poubr (Réna, 2017, 2018a) ykasbiBaeTcsl, UTO pasjinume MeKIy eCTeCTBEHHON M MOpasbHOM
wnocodnen MpUBOOUT K MIEPEOCMbBICIEHMIO SKOHOMMKM KaK MopasibHou Hayku (2017. P. 3). «EcTecTBeHHbIe Ha-
VKU 3aHMMAIOTCSI OObeKTaMM, KOTOpbIe CYIIECTBYIOT HE3aBUCUMO OT UeIoBeUeCcKoro MbliuieHus. Ho sxoHoMuKa,
B OTJIMYME OT €CTECTBEHHBIX HAYK, HE MMEET OHTOJIOTUYECKM OOBEKTUBHOTO MPEAMETA, ITOCKOIbKY 9KOHOMIMYECKast
SKU3Hb, B OTJIMYME OT MaTepuu, SIBJISIETCSI POLYKTOM YesioBeYeCKoil MHTeHIMoHaabHOCTN» (2017. P. 4).

PoHa ykasbIBaeT, YTO CyIIECTBYIOLIAS OMXOTOMUSI MEKIY MPEIMETOM COLMAJIbHBIX HAayK U MPEIMETOM ecTe-
CTBEHHBIX HayK CBsSI3aHAa C (YHAAMEHTATbHBIM Pa3INUMeM MEXIY «TeJeCHON ¥ HETeJIECHO PeaJbHOCThIO» U «3TU
pasmuMsl yKasbIBAIOT Ha ITyOOKOe OHTOJIOTMYecKOoe pasjinyye MexKAy IMPegMeTOM eCTeCTBEHHBIX M COLMAaTbHBIX
HayK...» (2018a. P. 3).

O6cykIeHne TUXOTOMMM eCTeCTBEHHO-HAyYHOro (HaTypaIMCTMUECKOrO) ¥ MOPAaIbHOrO (MOealuCTUYECKOro)
CIIOCO6OB JCCJIeOBaHMS B 9KOHOMIMKE HaXOOUTCS ceityac Ha IIepelHeM Kpae HayuHbIX AycKkyccuit. HazoBem, Hampu-
mep, pabotsl Jackson (1995), Chatterjee (2016), Pratten (2018), Lawson (2018), Colander (2018), Hoevel (2018),
Klamer (2018), Ban (2019), Hands (2001).

U3 ucropuu Teopyun Mo3HaHUSI Mbl 3HaeM, UTO MOpanbHOe (udeanucmuieckoe) MUpo8033peHue TOCIIOACTBOBAJIO
mo XVII B., mogaepskuBaeMoe aBTOPUTETOM IIepKBU. Becb MuUp OOBSICHSIIICS U3 KOHEUHBIX MPUYMH — JTYXOBHBIX
CYLIHOCTeIA, yepe3 UX MOBeeHMe U 1iejii, OOyC/IOBIeHHbIe MTpaBMIaMy IIPaKTUUeCKO MOpasl, YCTaHOBJIEHHBIMU
CBALIEHHbIMY TeKcTamy. O6bsCHEHME JTII0O0TO SIBJIEHMSI BBIPAsKAJIOCh B CTPEMJIEHUM «OObSICHSITh AEMCTBUS IIPUPOIBI
10 aHAIOTUM C JEMCTBUSIMU U MTOCTYTIKAMM UesioBeKa, TO eCTh yOexxeHue, UTo IPUPOoLaA IeslaeT TO e camoe, YTo
u yesnoBek» (bakon, 1971. C. 324). Kak oTMeuan u3BeCTHbIN pycckuil counanbHbii dunocod E. B. Cnekropckuit
(1875-1951), Mmopa/ibHOE MUPOBO33pEHNME BBOIMUJIO B BOCIIPUATHME IIPUPOIbI Y€JIOBEKOM TPY OCHOBHBIX IIPMHIINAIIA:
aHTponoMopdusm, Tesieosiorusm u nepapxusm (Crexropckuit, 2006a. C. 42, 44). Hemerxkuii punocod I'. Kopuenmyc
(1863-1947), ucciemoBaBIiii OCHOBBI TEOPUY ITO3HAHWST, OTMEYAJT, YTO MPUHIIUII TAKOTO OOBSICHEHMSI 3aK/TFOUAETCST
B TOM, UTOObI HEM3BECTHBIE Y HETIOHSITHBIE SIBJIEHVS TIOBECTH MO, TPUBBIYHOE HaM TTOBeIeH/ e HEKOTOPOTO CYIIIECTBa,
KOTOpOE BBI3bIBAET 3T SIBJIEHUS. DTUM JOCTUTAIOCH OObSICHEHME MPUUMH SIBJIEHMI, BBI3BAHHBIX BOJIEBBIM aKTOM
3TOTO CYIIEeCTBa, U TIOABENeHMe UX MO, XOPOLIO M3BECTHBI HaM KJjIacC SIBJIEHUI — HAlllM COOCTBEHHbIE BOJIeBbIe
aktbl (Kopuemyc 2011. C. 27), cBsi3aHHbIE C OOILEMTPUHSITHIMU IIPaBUJIaMU TIOBEJEHMSI.

Opnaxko B nepuopn, X VI-XVII BB. mpousolilyia eCTeCTBEHHO-HAyYHasl pEBOJTIONNS, BbI3BAHHASI BOSHUKHOBEHUEM
HoBoi1 pumocodun u cegsanHas ¢ paboramu @. bakona, P. [lekapra, b. Cinuossl, I. B. Jlei6buuia, H. Konepuuka,
I". Tamunes, Y. HploTOHa U APYTMX yUeHbIX, B OCHOBAaHUM MCC/IEIOBaHMIA KOTOPBIX JIeXKaIO eCTeCTBeHHO-HayuyHOe
MUPOBO33peHre. Mup cTas OObSICHSITHCS He «aHTPOTIOMOPGhHBIMM CUIaMMU», BBI3BAHHBIMM CO3HAHMEM U BOJIEN He-
KOTOPBIX [yXOBHBIX CYIITHOCTEN, a cCuIamu hpupoodsl, NEMCTBIE KOTOPBIX OTPeAesIsSsIOCh Uepe3 uy8cmeeHHoe 80CNpU-
amue (SMIIUPUYECKN), ITyTEM M3MEPEHMS MI3MEHEHMI BHEIITHUX KauyeCTB (COCTOSTHUI) OObEKTOB, BOCIIPUHMMAEMBIX
opraHamu uyBcTB. Kak mucan HbIOTOH, «BCST TPYAHOCTb GU3MKIY COCTOUT B TOM, UTOOBI 11O SI67IEHUAM OBUMNCEHUS
(BbImesieno Hamu. — [I. M., B. K.) pacrosHatb cuibl TpUpO/Ibl, a 3aT€M I10 STUM CIJIaM OOBSICHUTh OCTaJIbHbIE SIBJIE-
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uust» (Heioron, 2008. C. 3). Bzaumoces3w ss1eHuli 0ObICHSIACH HE TEJIEOJIOTMYECKHM, Yepe3 MPelyCTaHOBIEHHbIE
1€/, 06y CIOB/IEHHbBIE 11€J1eCO06PA3HOCTHIO TIOBEEHNST TyXOBHBIX CYIIIHOCTENM, a 3aKOHaMM TPUPO/bI, B OCHOBa-
HUM KOTOPBIX JIeXKAT IPUUYMHHO-CIeICTBEHHbIE CBI3U. Baaumoomuouwenue ssnenuti OObICHSIIOCh He Mepapxueit,
OCHOBaHHOV Ha MOTUYMHEHUN «3€MHOr0o» (HU3IIEro) «HeGeCcHOMY» (BBICIIEMY), @ MEXaHM3MOM, B KOTOPOM YacCTy
OTHOCSITCSI K 1IeJIOMY KaK €AVHbIN MEXaHMU3M.

B pesysibrare mosyueHme 3HaHMI MEPEIIIO 13 06/1aCTV TEOJOTUM ¥ YMO3PUTEIbHOM MeTabu3UKM B 06/1aCTh UyB-
CTBEHHOTO OIbITa. B OCHOBaHNM eCTeCTBEHHO-HAYYHOIO METOJIa JIESKAJIO HepaspbléHoe eOUHCIMB0 SMITUPUUECKOTO
(4yBCTBEHHOTO) 1 Pal[MOHAIBHOTO (MaTeMaTIUeCKOTO) MTO3HAHMS PeaJTbHOCTHM, TO3BOJIMBIIIEE «YBUIETb» OOBEKTUB-
HOCTb HabG/IIOMaeMbIX SIBJIEHU B CyObEKTMBHOM UYBCTBEHHOM BOCIIPUSITIM UeJIOBEKA.

PeBoutionyst B €CTECTBO3HAHMM BbI3Bajia CTPEMJIEHNME IOCTPOUTb COLMaIbHYIO GuUsMKy. B mcciemoBaresbckoii
pabore «IIpobnema cormanbaon pusuku B XVII cronetun» E. B. CriekTopckoro ykasbIBaeTcs, 4TO «...HOBAaTOPbI
CTPEMWINCH ClIeJIaTb SKOHOMMKY eCTeCTBEHHOI HayKoii B CMbIC/ie ee paiioHanusaimi. OHM TbITalOTCS TOTHITh
ee Ha CTeleHb YMO3PUTEbHOM, NeqyKTUBHOI HayKy, OObEKThI KOTOPO He TOJIBKO CPaBHUMbI MEKAY COOOJ... HO
" U3MEPUMBI... Kak HacTauBan . Beiiresb. JIeitbHui cO6MpPaICs OTKPbIBATh TallHbI 9KOHOMUKM C IIOMOIIIbIO MaTe-
matuku» (Crekropckuii, 2006b. C. 45). HoBarops! I'o66¢ (1588-1679), Beiirens (1625-1699), Jlokk (1632-1704),
Jlen6uun (1646-1716), HototoH (1642-1727) «1oaroToBsisyiv ouBy A5t pu3nokparoB U Amgama CMuUTa, YUMBIINX
0 eCTeCTBEHHOM 3aKOHOMEPHOCTU X03s1iicTBeHHOM sku3um» (Crekropckmii, 2006b. C. 46).

B XVII-XVIII BB. ecTecTBeHHO-HayYHbIE UIEY MPOSIBUIUCH €llle B pab0Tax MpeAIeCTBEHHUKOB KJIaCCHUeCKOM
mrkosiel [Tertn (1623-1687), Byaruns6epa (1646-1714), Kantunbona (ok. 1680-1734), Kens (1694-1774). Uccne-
IOBaHMe SKOHOMMUECKIX MPOLIECCOB OCHOBBIBAIIOCh HAa UYBCTBEHHOM BOCIIPUSITUM 8HewHux siBieHnii. Kak mcan
[TeTTn, «...s1 BCTYIIMI HA TTYTh BhIPasKE€HMST CBOMX MHEHMII Ha SI3bIKE YCesl, BECOB U MeP... YIOTPeHIsist TOIbKO ap-
T'YMEHTBI, UAYIIME OT uyscmeeHHoz0 onvima (BbigeneHo Hamu. — [1. M., B. K.), u paccmarpuBast TOJbKO MPUUMHBI,
UMeroILye sudumble 0OCHO8aHus 8 npupode (Bbimesneno Hamu. — II. M., B. K.)» (ITertu, 1940. C. 156).

PasBuBast paboTh! mpeniecTBeHHMKOB, AraMm CMUT OCHOBBIBAJICSI Ha «eCTeCcTBeHHOM mopsake» (Cmvut, 1962.
C. 17) HPIOTOHOBCKO}M KapTMHbI MMPa, OTMeYas, UTO «YeJIoBeYeCcKoe 0bIIeCTBO, pacCCMaTPMBaeMOe C abCTPaKTHON
" GUI0CO(PCKOI TOUKM 3PEHNMS], MOXKHO CPABHUTD C OIPOMHOM MAIlIMHOM, IIPaBWJIbHbIE U COTJIACOBAHHbIE JIBVDKEHMSI
KOTOPOJ 1al0T Maccy moJsie3Hbix pesyabratoB» (Cvut, 1997. C. 305).

CMHUT cTpeMusics 06beKTUBHO MCCIe0BaTh IIPOM3BOACTBO U IBVSKEHME 6yIar B XO35/iICTBEHHON [esITeIbHOCTI
(Cvut, 1962). OmHako NMPUUYMHBI, BbI3bIBAIOIINE XO3SIICTBEHHYIO NESITEIbHOCTh, HEJIb3s ObLJIO OOBSICHUTb Uepe3
@HeulHue TIPUPOIHbIE CHJTbI, yUaCTBYIOIIIE B TPOM3BOACTBe Oi1ar (husndeckue, XuMmudeckme u 6uosornueckme). CMUT
TIOTIBITAJICSI OOBSICHUTD 3TU MPUUNMHBI «CUJIAMU IYIIN» YeI0OBeKa, MOOYKIAIOIMMI HaC K dOCMOLHOMY N08edeHUI0
(Cmmnr, 1997. C. 260), ocHOBaHHOMY Ha HPaBCTBEHHbBIX UYBCTBAX JIIOOBM K cebe (3roMCcTIecKoe MoBeneHune) 1 ooIen
CIIpaBeJIMBOCTY (IeVICTBUE «HEBUAMMOM pyku» ). Takum o6pazom, CMUT OOBSICHSIT TPUUYMHBI HAOJTIOTAEMbIX X035/~
CTBEHHBIX SIBJIEHUI aHTPONIOMOP(MHO — TIOABEAS UX TIOH, 00U enpuHamblie MOPAIbHblE NPABULA NO8eJeHUs YeJIOBEKa.
Kak sameTit Ckuunep: «CMUT yTBEPsKIaJI, YTO Hab/IIomaTe b MOKeT (hOpMMUPOBATh CYKAEHMS O TIOCTYIIKaX IPYroro
YyeJIoBeKa, MblCeHHO npedcmasnss (BbigeneHo Havu. — [I. M., B. K.), kak oH nioBes1 cebst Wi Kakue 4yBCTBa MUCITbI-
TBIBAJI ObI B MOXOKMX obcrositesbeTBax» (Ckunaep, 2008. C. 9). Kak ormeuaer B. C. ABTOHOMOB, «TOMMUTHUYECKAS
SKOHOMMSI BbIIeJIMIACh M3 MOpabHOM (Grytocoduy Kak HayKa, MMeIoIast CBOi TpeaMeT — HesiTeIbHOCTb “9KOHO-
Mumyeckoro uesioBeka”» (ABronomos, 1993. C. 15). OgHako, Kak 3TO HaMy [TOKA3aHO BbIIlIe, B OCHOBaHMM MeTOIa
TTOJTUTUYECKOI 9KOHOMUM TTO-TIPEKHEMY JIEXKAIO MOPaJIbHOE MUPOBO33PeHIie, KOTOPOE MOIBOAMIIO XO3SICTBEHHYIO
IeATeIbHOCTD IMOf OBIIENPUHITOe MOPaIbHOE TIOBe[ieHe CYyOheKTa.

HayuHbIi1 MOMCK paiiMoHaabHO-PasyMHOT0 O6bSICHEHMS XO3SICTBEHHbBIX SIBJIEHNI pa3BUBaJICs B paboTax He TOJTbKO
KJIACCUYECKOI IIKOJIbI, HO U MPEeIIIeCTBEHHVKOB MapykKMHaamM3Ma, cpeau kKotopbix 6eut H. Bap6on (1640-1698),
@. Taymmanm (1728-1789), 3. B. Koumgmnbsk (1715-1780), K. Mromron (1804-1866), I'. T. Toccen (1810-1858) u np.
PasBuTye 9TOro Hampas/eHus IPUBEJIO BO BTOPOH mosioBiHe XIX B. K «Map>KMHAIMCTCKO PEBOJTIOIINI», KOTOPYIO
CBSI3BIBAIOT C IMybmKalyein ocHOBHbIX pabot VY. [IxxeBoHca, K. Menrepa (1871) u J1. Banbpaca (1874) (II>keBoHc,
2021; Menrep, 2005; Banbpac, 2000).

B ominune or Amama CmuTa U €ro mpeziiecTBeHHUKOB, MapsKMHAIUCThI MCCIeIOBaIN XO3SIICTBEHHYIO [esi-
TEJIbHOCTb, OCHOBBIBASICh Ha (haKTaX uy8CmMeeHH020 80Cnpusmus CyObeKTUBHON IEHHOCTU OOBEKTOB, KOTOPbIE HE
COIePsKaTCsl B BOCIPUSATHM BHEIIHMX OILYIIEHNUIA, a SIBJISIOTCS BHYTPEHHEl peakiiyeli yejoBeKka, BbI3BaHHOI UyB-
CTBEHHBIM TEPEKMBAaHMEM YIOBOJbCTBMS M CTpaZaHus KaK peaklyy Ha BHeEIIHee OIIyIeHue («3MOIMOHATbHbIN
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TOH»?). MapsKMHAIMCTBI CTPEMUIICH OOBSICHUTD SKOHOMMYECKIE SIBJIEHNS Uepe3 YYBCTBEHHOE BOCIIPUSITHE LIEHHOCTH,
«TIOIOMTY K SKOHOMMKE KaK K VICUMCJIEHUIO CTPaJaHuil 1 ymoBonbcTBUin» ([IskeBoHc, 2021. C. 44).

Kak oTmeuaeT B pa6oTe «DKOHOMMKA ¥ MeXaHMKa» Bajbpac, UuyBCTBeHHbIE (aKThl, KOTOpbIe MbI OMCHIBAEM,
MaremMaTiueCKy Heo6X0IMMO Pas3aeIuTh Ha IBe Kateropun. « HekoTopble 13 HUX 8HelHue; OHY TIPOYCXOMST BHe Hac,
Ha Teatpe npuponbl. OTCiofa CIeyeT, YTO OHY KasKyTCSl BCEM M KayKIOMY OfIMHAKOBO, a TAK)Ke UTO JJIsl KasKIOTro U3
HUX CYIIeCTBYeT 06 beKTUBHAS 1 KOJJIEKTUBHASI eJuHUYA, TO €CTb BeJIMUMHA, ONMHAKOBAS )11 BCEX, KOTOPast CITYSKUT
IJIST UX M3MepeHusi. Mbl Ha30BeM 3TO ¢usuueckumu GhakTaMiu; ¥ OHU GYIYyT OObEKTaAMM (PUUKO-MAMEMAMUUECKUX
HayK. JIpyrue — uHmumHol, OHU MPOUCXOMSAT BHYTPH HAC, HAIIl MUP — 9TO HAIll BHyTpeHHMIt Teatp. OTciona ciienyer,
YTO OHM KasKyTCSI IPYTUM He TaKMMM, KaK Y Hac, ¥ UTO, XOTS KayKIbIi 13 HAC MOKET CpaBHMBATh UX APYT C IPYTroM
[0 BeJIMUMHE WM MHTEHCUBHOCTHM, OLIEHMBATh UX APYT C APYroM Kak 6ojiee CuibHble Uau 6ojiee MHTEHCUBHbIE,
yeM JpyTie, OMHUM CJIOBOM, OUEHUBAMb UX, 9Ta OIIeHKA OCTAeTCsT CyObEeKTUBHONM U MHAMBUAYAIbHOI. MbI Ha30BEM
UX ncuxudeckumu (pakTamu; ¥ oHM GYIyT OObeKTaMM ncuxo-mamemamuueckux (psychico-mathématiques) HayK»
(Walras, 1909. P. 2).

B omnunte ot koutemnimy CMuTa, KOTOPbIV OOBSICHSIT TPUUMHBI XO3SI/ICTBEHHOT'O IIOBEIEHNS UeJI0OBEKa CUIaMM TYIIIN,
OCHOBaHHBIMM Ha MOPaJIbHbIX MTPaBMUJIaX MOBEIEHNMS, MAPKMHATMCThI OOBSICHSIIIY X035/ ICTBEHHOE TIOBeIeHe CyOheKTa
JIEVICTBMEM CWJI, BbI3BAHHBIX €0 TIOTPeOHOCTSIMM, KOTOPhIE OH «PaCIiO3HaeT» MPY HEIMOCPeNCTBEHHOM UyBCTBEHHOM
BOCIIPUSITUM CyObEeKTUBHOM IIEHHOCTH BEILEH, TI03HABaeMOl KaueCTBEHHO (II0JIE3HOCTb) ¥ KOJIMYECTBEHHO (PEIKOCTD) .

MapsKMHaIUCThI MbITATACh TOKA3aTh, UTO HE 06uenputsameie Npasuwia nogedeHus ueoBeka (MopasabHble WIn
paloHaIbHbIE) OTIPENEISIOT €r0 XO3SIMCTBEHHOE MTOBEeIeHNE, 8 005EKMUBHbLE YCI08US SKU3HY M UX M3MEHEeHe Orpe-
JIeJISIIOT XO3SICTBEHHOe MoBeieHe uesioBeka. Kak mican Menrep: «TeopeTnueckast HayKa O HApOJHOM XO3s1/iCTBe
3aHMMAaeTCs He MperofaHieM MPaKTUUeCKUX COBETOB JIJIST X03SICTBEHHOTO nogedeHusl, a YCTaHOBIEHUEM yC108Uli
(BBIZIEJIEHO B OPUTMHAJIE), TIPY KOTOPBIX JIFOMM TPOSIBJISIIOT MTPEIyCMOTPUTENIbHYIO eSITeTbHOCTh, HAlIPaBIeHHYIO
Ha yIOBJETBOpeHue cBoux norpe6Hocrein» (Menrep, 2005. C. 63).

MeHrep 0GBbSICHSUT TPUUMHBI STOMCTUYECKOTO U aJIbTPYUCTUUECKOTO («KOMMYHUCTIUUYECKOTO» ) TOBENEeHsT YesIoBeKa
B XO3SI/ICTBEHHOJ IeSITEJIbHOCTHM He Uepe3 MOpasibHbIe MPUHIINIIBI, Kak 3T0 Aesan CMuT, a uepes Habntodaemoe OmHo-
wieHue «KOJIMYeCTBa 6;1ar, JOCTYIHBIX PACIIOPSKEHMIO» U «HaSOOHOCTH B HUX», KOTOPOE «IOMYCKAeT BeChbMa TOUHOe
nccrenosanne» (Menrep, 2005. C. 110-111). On ykasbiBaeT Ha «ITOTPEGHOCTb B HAYUHOM OCHOBAHMUM XO3SIIICTBEHHOM
JIESITEIbHOCT» U «B 6eCIJIONHOCTH JeJIABILIMXCS 0 CUX TTOP TIOTBITOK IIOCTUTHYTh ee SMIMpPUUecKiie OCHOBaHwMs» (MeH-
rep, 2005. C. 61), yTBepsKaast, «4TO SIBJIEHMS X035/ CTBEHHOM JKM3HM MOAJIESKAT CTPOTMM 3aKOHaM, TIOMO6HO SIBJIEHMUSIM
npupons» (Menrep, 2005. C. 63) 1 «Bce siBJIeHysI IIOTYMHEHbI 3aKOHY IpuYMHbI 1 ciencTus» (Menrep, 2005. C. 65).

Menrep otmeuaeT: « CTaHOBUTCS JIM, ¥ MPU KaKUX YCJIOBUSIX, BEIlb IJIT MEHSI NOAE3HOU... 61azom... bnazom
X035licm8eHHbIM, UMEET JI... OHa [IJIT MEeHS yeHHOCMb M KaK BeJIMKa Mepa STOV IEeHHOCTH, KOTaa M MpK KaKux
YCIOBUSIX TIPOU30IIET IKOHOMUUeCKUL 06meH GI1ar (BbIIe/eHO B OPUTMHAJIE)... U T. ., — BCE 9TO TaK JKe He 3aBUCUT
OT MOe€Ji BOJIM, KaK 3aKOH XMMMUM OT BOJIM XUMuKa-mipakTuka» (Mewnrep, 2005. C. 63).

Basbpac oTmeuaeT, UTO «uncTast MOJUTHUYECKAsT SKOHOMMS SIBJIIETCST HAYKOM, COBEPILIEHHO MOXOXKei Ha (huUsmKo-
maremaruueckue Haykn» (Bambpac, 2000. C. 23). OH moKa3biBasl, YTO 3aKOHBI CITPOCA U MPEAJIOKEHNSI OObEKTUBHbI
¥ «9KOHOMMCTaM He yIacTCs MU3MEHUTD MPUPOAY STUX 3aKOHOB, OTKA3aBIINCh OT MX Ha3BaHMS,; C TAKUM 3Ke YCIIeXoM
OHM MOTYT TMOMNBITAaTbCSI U3BMEHUTh KPACHBIN CBET, Ha3BaB ero cuumum» (Walras, 1909. P. 2).

II>keBOHC JOKa3bIBaJI, UTO «...KaK Bce pusMUecKme HayKu 6oJjiee M MeHee OUeBMIHO OCHOBBIBAIOTCS Ha OBIIUX
MPUHIUIIAX MEXaHUKM, TaK ¥ BCe OTBETBJIEHMS U TTOApaseIeHsi SKOHOMUUECKOM HayKy JOJIKHbI CTOSITh HA HEKMUX
OBIIMX MPUHIMIIEX. .. MEXaHUKM pabOThl COOCTBEHHOI'O MHTEPEeCca U MOJIe3HOCTH. ..» ([IxeBonc, 2021. C. 51).

PeBosTO1OHHOCTh MapsKMHATMCTOB 3aK/IFOUasIach B TOM, UTO OHM MCKaIM «pU3MUecKye» OCHOBaHMS SKOHOMMUUe-
CKMX SIBJIEHUI1, KOTOPbIE UeJIOBEK ITO3HAET Uepes3 UyBCTBEHHbIE TIepesKMBaHM, TakK sKe Kak uepes OIIYIIeHN s YeJIOBEeK

2 DMOLMOHAIBHBI/ TOH (4YBCTBEHHbII TOH) — IPOCTeiliast opMa SMOLIT, BOSHMKAIOLIAS B CBSI3Y C OIpee/IeHHbIMI OLYILeHSIMU
IIPM KOHTAKTe C OKPYKAIOIIell IPUPOION. B pesy/brare uesioBeK MoydaeT He TOIbKO MHGOPMAINMIO O CBOVICTBAX O6BHEKTOB, HO 1 06 UX
YYBCTBEHHOM 3HAUeHM! B GOpMe «YIOBOIbCTBIS U HEYIOBOILCTBMS». KaK IOKa3bIBAIOT MCCIIEMOBAHMS YUEHbIX, 9Ta (hOpMa BOCIIPUSITIS
nudopmaryy CBOMCTBeHHA BceM (opMaM KU3HM OT IIPOCTENIINX 10 YesIoBeKa 1 obeciieunBaeT UM coxpaHenne ku3un. Cm.: BarHirrei,
JI. A., TTonmkapros, B. A., @ypmanos, 1. A. (2009). O6ias ncuxosnorust: yauebunk. Munck: Cospemennast 1mkosa. C. 356-357.

3 Tak ke, Kak GM3MKM IO3HAIOT BHEILIHee «II0BefleHNe» 0GBeKTOB IPUPOJbI Yepe3 HelIOCPEeCTBEHHbI OIbIT BOCIIPUSITHSI OLYILIEHNIA,
MMO3HABaeMbIX KaueCTBEHHO U KosmdecTBeHHO ([rorem, 2011. C. 131).
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MO3HAeT MPUPOLHbIe siBaeHus. [IkeBoHC, oTMevas pabory Puuapna Oxxkenuunurca (Jennings, 1855), muier: «DTta
paboTa mocBsiiiieHa pU3MIeCKUM OCHOBAHMSIM SKOHOMUKM U IEMOHCTPUPYET ee 3aBUCUMOCTh OT (PU3MOIOTUUECKUX
3akoHOB» (/I>keBoHC, 2021. C. 122). B atoit pabore [[>KeHHUHTC CTaBUT BOIIPOC, KOTOPBIN NPUCYU] €CIeC8eHHbIM
Haykam: «Kak cOOTHOCSITCSI pa3HMIIA B CTENIEHU OIIYIIeHN [yIOBOJbCTBUS M CTPafaHus | M pasHUIIA B KOJIMYECTBE
6mara?» ([skeBonc, 2021. C. 123).

HecoskHO 3aMeTUTh, UTO OTKPBITHS Map>KMHAJIMUCTOB B 06GIACTM UYBCTBEHHOTO M PAlYOHAIbHOTO MTO3HAHMS
CBOJCTBA 1IEHHOCTM OOBEKTOB Npodonsicuau OTKPbITHs HaTypaaucToB X VII B., HauaTbie B 06JIaCTH YYBCTBEHHOTO
1 PalOHAIbHOTO [TO3HAHMSI €CTECTBEHHBIX CBOVICTB 06eKTOB. MeTol, OTKPBIThIN PEBOJTIOIMOHEPaMI-HATypajIiCcTa-
M, TIOKa3aJjl, YTO CYObEKTUBHBIE OITYIIEHNUST GU3UUECKIUX CBOICTB TeJ C853aHb! C X OOBEKTUBHO HaGII0naeMbIMU
M U3MepSieMbIMI BHEIITHMMM M3MEeHEeHUsIMY, He3aBMCUMbIMM OT CO3HaHMSI M BOJM cyObekTa. Hampumep, cybbek-
TMBHO OlllyIilaemMasi Kak TeIJIo TeMIlepaTypa HarpeBaeMoro Tejia CBs3aHa C OObeKTUBHBIM M3MEHEHEM ero o6bema,
KOTOPBIN MOXKHO M3MEpUTh, UM CYOBEKTMBHO OIIyllaeMasi TSSKeCTb Tejla CBsI3aHa C O6BeKTUMBHO HabJonaeMbiM
M U3MepSIeMbIM PaCTSsKeHMeM IPYKUHbBI? 1 T. [I.

Jloruueckum MpOAO/IKEHMEM STUX OTKPBITUIA CTAJIO OTKPhITHE, CAeTaHHOe MapKMHAIMCTaMM B OOJIaCTU UYB-
CTBEHHOM TPMPOIbI SKOHOMUUECKMX SIBJIEHNI, [TOKa3aBIiiee, YTO UyBCTBEHHbIE BIIeUaT/IEHNS CYObeKTUBHOM 1IeHHOCTI
6J1ar CBSI3aHbI C OOBEKTUBHO M3MePsSeMbIMI €CTeCTBEHHBIMIM CBOVCTBaMM Giar (CBSI3aHHBIMU C UX TI0JI€3HOCTbHIO)
M UX JTOCTYITHBIM KOJMYECTBOM (PEIKOCThIO), HE3aBMCUMbBIX OT CO3HaHMsI CyOhEKTa M He CBSI3aHHBIX «HUKAKUMU
coobpaskeHUsIMI HpaBCTBEHHOTO Xapakrepa» ([skeBonc, 2021. C. 106).

Takum o6pasom, UyBCTBEHHOE MTO3HaHNe Map>KMHAIMCTaMM CBOMCTBA LIEHHOCTY 6/1ar OTKPBLIO BO3MOSKHOCTb [JIJIST
HaTypaJIMCTUUECKOTO TTO3HAHMSI SKOHOMMUYECKUX SIBJIEHUI, KOTOPOE C8513bl8dem HAaul 8HYMpeHHULl Cy6seKkmugHblil
MUP UYBCMBEHHBIX 8NeuamaeHull ¢ BHeWHUM 06BEKMUBHBIM MUPOM €CMECMBEHHbIX 8eljell.

Ho Torma BosHMKaeT BOIpocC, ouemMy MapsKMHAIMCThI He TIOIUTM IO MYTH eCTeCTBO3HAHMS U B UeM Oblia TPV -
HOCTb MCIIOIb30BaHMSI €CTeCTBEHHO-HAyYHOTO METOIa B M3yUeHMM SKOHOMUYUECKIUX SIBJIEHUIA.

OcHoBHbIe (DMI10COPCKO-METOHOIOTMYECKME ITPO6/IeMbI, 3aTPYIHSIONINE Pa3sBUTHE UAEH MapKMHATNCTOB

PasBuTue Teopun nosHanms B paborax ceHcyamctoB X VII-XVIII . JTokka (1632-1704), Bepku (1685-1753),
Konmmibsika (1715-1780), FOma (1711-1776) ogemnsio mo3HaBaeMblii eIy HbIN MU Ha IBe IPOTUBOIIOIOKHbIE YaCTH:
MaTepUasbHYIO U YXOBHYIO, GU3MUECKYIO U ICUXUUECKYIO, SMIMPUUECKYIO U PallMOHAIbHY0. CeHCyanuCTIIe CKUiA
IOIXO, K TIO3HAHMIO MIPUPOIBI IPUBEJT K OUXOTOMMUM Teopuu mo3Hauus’. [IpobreMa OUXOTOMUM IIO3HAHUS KOCHY-
JIaCh ¥ Map>KMHAIMCTOB, KOTOPbIE MTPOTUBOMOCTABJISIIV €CTECTBEHHbIE CBOJICTBA U CBOWCTBO IIEHHOCTM OGBEKTOB,
CUMTast, YTO CBOMCTBO IIEHHOCTM HE MOKET ObITh O6BEKTUBHBIM B OT/INUME OT UX €CTeCTBEHHBIX CBONMCTB. Hampu-
Mep, [IskeBOHC, ompenessisi IPUPOAY U YCAOBMSI TIOJIE3HOCTU 6J1ar, yTBepsKAaJl, YTO «IIOJIe3HOCTh, XOTS U SIBJISIeTCSI
CBOVCTBOM BeIIIel, He SIBJIIETCSI 00BeKmMuU8HblM caolicmeom. JIydille omucatb ee Kak o6¢cmosmenbecmao (BbIIeIeHO
B OpPUTMHAJIE), BO3HMKAIOIIIEE U3 OMHOWEHUS 8eljeli K nompebHocmam uenogeka (BbigeneHo Hamu. — [pum. 1. M.,
B. K.)» (IskeBonc, 2021. C. 114). MeHrep Takke OTMEYAET, UYTO [IEHHOCTh OJIar «He eCTh HeUTO Mpucyliee 61aram,
He eCTb MX CBOJICTBO, HO MPeJCTaBISIETCS] HAM IIPOCTO KaK OMHOUlEHUE, 8 KOMOPOM HAXOO0AMCsl HEKOMopble npeo-
memeut K wenoseky (BbigeneHo Havu. — [Ipum. 1. M., B. K.). TIpu ncye3HoBeHNUM ueoBeKa OHY, pa3yMeeTCs, TOTUacC
nepecratoT 6bITh 6aramu» (Menrep, 2005. C. 66-67).

Meskmy TeM HayuYHbIE VICCIEAOBaHMS B 0O/IACTM €CTECTBO3HAHMS TTOKA3bIBAIOT, UTO BO3HUKHOBEHNME €CTEeCTBEHHbIX
CBOVICTB OGBEKTOB M CBOVICTBA LIEHHOCTM UMEIOT 06wjue npuuuHel. Kak mokasbiBaeT Gpusnyeckuii OIbIT, €CTECTBEHHbIE
CBOJICTBa OOBEKTOB BbI3BAHbI X «OTHOIIIEHEM» (B3aMMOIEICTBUEM) C IPYTUMM oobekTaMu. Hampumep, popma e
BbI3BaHa B3aMMOJEIICTBMEM XUMUUECKUX CUI MEXKIY aTOMaMM VT MOJIEKYJIAMM, ¥ B CJTyYae eCJiv 9T B3auMOLIeN-
CTBUS MIpeKpallaTcs, Gopma Tesa mponasaer (HampuMep, Tejaa IepexolsT B razoobpasHoe coctosiHue). Bec e,
KaK Mbl 3Ha€M, BbI3BaH 'PDaBUTALIMOHHBIMM CUJIaMM B3aMMOIEMCTBUS MEKIY 3eMJIeli 1 TeJlaMyu U B cyuae 3HauM-
TEeJILHOTO yaJeHus Tesia OT 3eMJIM Bec TeJia 6yIeT CTPEMUTHCS K HyJTi0. MI3BeCTHO, UTO TemIieparypa Tes BbI3BaHa
B3aMMOIEIICTBMEM aTOMOB ¥ MOJIEKYJT Ha MUKPOYPOBHE, a KOT/Ia 9TO B3aMMOJECTBIE ITPEKPAILIAeTCsl, TeMIIepaTypa
«mcye3aeT» («abCOMOTHBIN HOMMb») U T. .

4 OTKpBITBIE 3aKOHOMEPHOCTU B Ja/TbHEAIIEM MCIOMb30BAMCh IS U3TOTOBJIEHUS TPUGOPOB, TIO3BOISIONIMX 06BEKTUBHO U3MEpATH
TeMIiepaTypy (KMIKOCTHBIE TPAyCHUKN) U BeC TeJsl (IMHAMOMETPBHI).
5 Toxpo6Ho 06 31oM B pabote (Mynpuk, Kosunup, 2022).
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[Tomo6HbIM ke 06pa30M BO3SHMKHOBEHME CBOIICTBA LIEHHOCTHM/TI0JIE3HOCTY OOBEKTOB CBSI3aHO C B3aMMOIE/ICTBIEM
CcyOGbeKTa ¢ 06beKTaMi, BbI3BAHHBIM CHJION TTOTPEOHOCTHM B HUX CYyOBEKTA, U «IIPU MCUESHOBEHU» CyOheKkTa B3au-
MOJIeliCTBME MTPEeKPaIlaeTcst U IeHHOCTb O6BEKTOB MPOTIaiaerT.

IluxoTOMMST TyXOBHOM M €CTeCTBEHHOV MPUPOIbl BCEr[a BbI3biBasia Y 9KOHOMMUCTOB TPYAHOCTM B HAyUHOM
0OBbSICHEHUY MOHSATHS 1leHHOCTH Osiar. Kak ormeTw emie B Hauasie XX B. pycckuii punocod C. DpaHk, «ITOHITHE
“IIEHHOCTb” OCTAeTCs JajeKko He BbisicHeHHbIM» (Dpank, 1900. C. 2). ITosToMYy MOI, TePMUH «IIeHHOCTh» MOIBO-
ISIT CTOJIb pasHOOGpasHble TOHSTHSI, KaK POJOBasi, €CTeCTBEHHAsI, 0OObeKTMUBHAsI, CYyObeKTMBHAasI, IOTPeGuTeIbHAS,
MEeHOBas U Ipyrue 1eHHOCTH.

OpnHako BeCh TyMaH BOKPYT TIOHSITHUST «[IEHHOCTI» PACCEMBAETCS Y HAXOMUT CBOE eCTECTBEHHOE OObSICHEHIE, eCITU
MCIIOJIb30BaTh €CTeCTBEHHO-HayuHbIi MeTo, peBosmononepos X VII B. Kak oTMeuaeTt usBecTHbIT Gusuk u ¢pumocod
[Tbep Hrorem (1861-1916) B pabote «Dusnueckas TeOpus: ee 1eJib M CTPOEHME», IJIS ICHO20 U MOUHO20 TIO3HAHMS
€CTeCTBEHHbIX CBOWCTB TeJ MbI JO/IKHBI M3yUuaTh MX HE TOJBKO KauecmaéeHHo (Uepes UyBCTBEHHOE BOCIIPUSITHE),
HO U KonuuecmaeHHo. [OBOpS SI3bIKOM MaTeMaTUKM — CBOVICTBO AOJIKHO ObITh «genuuurotli» (drorem, 2011. C. 128).

Kauecmeennoe nosnanue eCcTeCTBEHHbIX CBOMCTB TeJT CBSI3aHO C KiaccuduKkalyeit omyiiennii (MexaHuueckmx,
ONTUYECKNUX, aKyCTUUECKUX, TEPMUUECKUX U MAP.), TO3HABAEMbIX Uepes Hallli OpraHbl 4yBCTB. Konuuecmaennoe
nosHaHue CBSI3aHO C YCTAHOBJIEHMEM MPUUMHHON CBSI3M MEXKIY HAIMMM OIIYIIeHMsSIMY, BbISBAHHBIMY OOBEKTOM,
¥ BU3yaJIbHO HAbGIIOMaeMbIMI M3MEHEHUSIMY €T0 COCTOSTHUST, KOTOPbIE MOSKHO M3MEPUTh.

[ToxokyI0 3amauy O KoIuuecmeeHHoM OTpeneseHny MOMe3HOCTM 6ar it SKOHOMMUECKOM HayKu MOCTaBUII
B XIX B. [I5keBOHC, yKa3bIBast: «...s1 IPUIMMCHIBAIO CETOMHSIIIIHME CIOKHOCTM M HENOCTATKY TIOJUTUUECKON SKOHO-
MWUM UMEHHO TOMY (haKTy, UTO SKOHOMMCThI HE MOTPYAMINCH SICHO ¥ TOYHO CHOPMYIMPOBATD NOHAMUE 8EAUUUHbL
u cmeneHu nonesHocmu... (Boigeseno Havu. — [Tpum. . M., B. K.)» (IIskeBoHc, 2021. C. 44).

OTKpBITIIE MapKMHAIMCTAMU UYBCTBEHHOV MPUPOIbI IIEHHOCTH TMO3BOJISIET HAM YTBEPsKAATb, UTO CBOWCTBO
LIEHHOCTY TaKKe MMeeT KaueCTBEHHbIe U KOJMUEeCTBeHHbIe MpUsHaKu. [ SKOHOMMUECKMUX 6Jiar KaueCTBEHHOe
MMO3HAHME CBOWCTBA IEHHOCTY CBSI3aHO C 8OCNPUAMUEM UYy8CIMBEHHBIX 8neuameHuli <IoJe3HOCTeN», KOTOpbIe Mbl
KJIacCUGUIIMPYEM TI0 BUAAM IT0JIb3bI, IIOTYUaeMbIX OT Giar (HarpuMep, ebl, OMesKIbI, SKIJIbS U T. [1.). Kaskmbiit By
«TIOJIE3HOCTEN » BKIIIOUAET CIIEKTP PasIMUHbIX OJ1aT, TaK jKe Kak, HallpuMep, KaskIblii BT BKJTIOUAET OOJIbIIION CITEKTP
OTTEHKOB 11BeTOB. [TosiesHocTh 671ara cBsi3aHa C eCTeCTBEHHbIMM CBOVICTBAMM GJ1arT, YIOBIETBOPSIIOIIYIMIA €CTECTBEHHbIE
MOTPeOGHOCTM UesIoBeKa. BaskHO OTMETUTD, UTO USMEHEHUE eCIMEeCMBEHHbIX C80LiIcma OJ1az 8bI3bl8aem USMEHEHUE UX
kauecmea (none3Hocmu), BOCIIPUHMMAEMOTO CYObEKTOM TakK sKe, Kak, HallpumMep, usMeHeHue (pusnyecKkoi 4acTOThI
ONTUYECKNUX KOJIeOaHMii BhI3bIBAET M3MeHeHMe 11BeTa, BOCIIPUHMMAEMOTO IJ1a30M.

BaskHbIM OTKPBITHEM MaP>KMHAIMCTOB SIBJIIETCS TO, UTO OHY TTOKA3aJi, YTO CBOMCTBO LIEHHOCTH 6J1aT 3aBUCUT He
TOJIBKO OT TIOJIE3HOCTH, HO M OT KOJIMUeCTBa 6J1ar — X peakocTu. KomuecTBeHHOE MMO3HaHME CBOMCTBA IIEHHOCTH
CTaJI0 BO3MOKHO, KOTJa MapsKMHAIUCThl YCTAHOBWIM NPUUUHHYIO C8513b MEKAY MHTEHCUBHOCTHIO UYBCTBEHHBIX
MepeskMBaHMii CTEIIeHN TTOJIe3HOCTHM GJIar ¥ BU3yasIbHO HAG/II0MaeMbIM M3MEHEHMEM UX KOIMUeCTBa («IpeaeibHast
MOJIe3HOCTDb» ). [10g06HO TOMY, KaK M3MeHEeHe MHTEHCUBHOCTY (KOJMYECTBA) CBeTa BAMSET Ha ero sipkocms BOC-
MIPUSTHSI, U3MEHEeHMe KoMuecTBa 61ara, JOCTYITHOTO CYyOBEKTY, BIMSIET Ha ero YyeHHOCMb — «SIPKOCTh» (CTEIMeHb)
BOCITPUSITHS ITOJIE3HOCTH 3TOro 6;1ara. Hampumep, cTakaH BObI, KOTOPBIN MMeET OMHY U TY JKe ITOJIe3HOCTh, 06YCIOB-
JIEHHYIO eCTeCTBEHHbIM CBOMCTBOM BOJbI YIOBIETBOPSTD SKAXKIY, OYIET MMETh pasHyIO IeHHOCTb BO/IM3Y BOfOeMa
M B mycThiHe. Kak 13BeCTHO, 3TUM OObSICHSIETCS «TTapafoKC MOJIe3HOCTH U IEHHOCTH» OJIar.

[TepBOHaYaIbHO 1IEHHOCTH 6J1ar MBITAMCH ONPENETUTh Yepes M3MepeHye CTeNeH X MOJIe3HOCTH B YCJIOBHBIX
enyHMIax (FOTUJIb), TO €CTh Uepes MpsMOoe M3MepeHrie MHTEHCUBHOCTHM U IJIUTETbHOCTY YYBCTBEHHBIX ITEPESKMBAHMN
YOOBOJIbCTBUS ¥ CTpamaHust. OTOT KapOuHANIUCMCKULi TIOAXOM, K M3MEPEeHMIO MTOJIe3HOCTH 6bLT ITpeJioskeH [I3keBOHCOM,
HO B IaJIbHEJIIIEM OT HETO OTKAa3aJIMCh B CBSI3Y C HEBO3MOYKHOCTDIO MTPOBENEHNS TaKUX MsMepennii. YTo6sl yitTi OT
9TUX TPYIHOCTEN, GbLT MPEAJIOKEH OpOUHANUCMCKUL TIOAXO, OCHOBATeIeM KOTOPOTO siBjisieTcs IlapeTo, B KOTOpomM
[IeJIaeTCsT aKIeHT He Ha M3MepeHe MOJIe3HOCTM OT/e/IbHBIX 0J1aT, a Ha MOPSIIOK MpearnouTeHnst Ha6opos 6i1ar. OpHako,
YUMUTBIBAsT, YTO KaUeCTBEHHbIN TOKA3aTe b MOJ€3HOCTH, Ha KOTOPBIN OMMPaINCh KapAMHAIUCThI M OPAVHAINACTEI, He
MOT JIaTh KOJIMUECTBEHHO Mepbl 1IeHHOCTH 6j1ara 1 ux Habopa, ST MOAXOIbl He MOIJIM ObITh MCIIOJIb30BaHbI IS
KOJIMUEeCTBEHHOI'O M3MepeHsl IIeHHOCTH 6J1ar.

Mpbl 3HaeM, uTo GusMUecKas Hayka Takske€ OCHOBBIBAETCSI HA UYBCTBEHHOM OIIbITE BOCIIPUSITUSI CYyOBEKTUBHBIX
OILYIIIeHMIT, HATIPUMED, TOPSTUEro M XOJOIHOTO, JIETKOTO U TSIXKEJIOTO, CBET/IOTO ¥ TEMHOTO, OhICTPOTO ¥ MeIJIEHHOTO
u T. 1. OmHarko GU3MKM [JI KOJIMUECTBEHHOTO U3YUEHMST STUX SIBJIEHUI He MbITAMCh USMEPUTh NPSIMbIM CROCOOOM
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nepeskrBaeMble CYObEKTUBHbBIE OIIYIIEHMS, a UCIIOMb30BAIM KOCBEHHBIL cnOCOO Uepe3 M3MepeHye BHEIIHMUX W3-
MEeHEeHMI, KOTOPbIe COMTPOBOXKIAIOT CYObEKTUBHBIE OIlyIieHns. Hampumep, KoMuecTBeHHAs OlleHKa TeMIIepaTyphbl
TeJia OMpPeNesieTCsl He Yepe3 MHTEHCUBHOCTD OIIYILEHNS TeIia M XOJIONa, a uepe3 usMeHeHue o6bema 3TUX Tell,
M3MEHSIIOIIEroCs Py U3MeHEeHUN UX TeMIIepaTypPbl, KOTOPbI i MOSKHO TOUHO U3MEPHUTh.

B skoHOMIMKe TaKsKe CyIIeCTByeT KOCBEeHHbIN MEeTO/ M3SMepeHHus 1IeHHOCTH 6j1aT. Mapiirasi [J1st M3MepeHus 1ieH-
HOCTM (CTENEeHY TI0Ie3HOCTH) GJIar MCIOIb30BaJ IEHEKHBIE €IMHUIIbI, KOTOPbIE UeJIOBEK T'OTOB OTAATh, UTOObI YIOB-
JieTBOpUTH cBou notpebHoctu (Mapias, 1993. C. 70). B atom citydae feHbI'M CTAaHOBSITCSI MEPOI MHTEHCUBHOCTY
MOTPe6GHOCTY UeioBeKa, KOTOpast UyBCTBEHHO TIepeKMBAETCs MM Kak YIOBOJIbCTBIE U cTpaganue. Takske Menrep st
M3MepeHust CYObeKTMBHOM 1IeHHOCTH GJara Mpeajiarai He IpsSMoe M3MepeHye CTeleHn MoTpeGHOCTH, YUYBCTBEHHO
nepeskuBaeMoe, a HabJIIoIaeMoe OTHOILIEHYE «KOJIMYeCTBa 6J1ar, TOCTYITHBIX PACIOPSKEHUIO» U «KOIMYeCcTBa 6J1ar,
B KOTOPBIX UCIIBITHIBAETCSI HAMOOHOCTb», TOMYCKAIOIINX BeCchMa TouHoe msmepenne (Menrep, 2005. C. 110-111).
Bri60p criocoba naMepeHust IeHHOCTH GJ1ar U ee Mepbl (eAMHMUI]) U3MEPEHNS MO3BOJIUIIO CO3aTh MaTeMaTUeCKYIO
TEOPUIO MPeebHO MOJIe3HOCTH.

Opnako mpyodHocmu npeodosieHusi OPTOAOKCATbHOTO MOPAIbHO20 MUPOBO33peHUsl B IKOHOMUYIECKOI HayKe TIPU-
BeJIM K TOMY, UYTO SKOHOMMCTbI BOCIIPUHSIIM OTKPbITOE MapsKMHAIMCTaMy YyBCTBEHHOE TT03HaHMe CBOMCTBA IEHHOCTHM
6J1ar Kak cyrybo 2edoHuUCmuueckyo meopuio xo3saticmeeHHoz2o hosedeHus uenosekd. Kak ormevaet [[skeBOHC, uaen
BenTama «Imoc1yskmim OTIpaBHOM TOUKOM» ero Teopun nojesHocty (Ixxesonc, 2021. C. 56). OmHako BbIBOIbI, IIOJTY-
YeHHbIE MaP;KMHATMCTAMU 13 TEOPUU TI0JIe3HOCTHM 6J1ar, OIIPOBEPraioT yueHe reJOHICTOB, JOKa3bIBast, YTO C POCTOM
MOCTYITHOTO KOJIMYECTBA «IIOJIe3HBIX» OJIar MHTEHCUBHOCTD MEpPEKUBAHMUS «YIOBOJbCTBUII» HE YBEIMUMBAETCS,
a yMeHbIIIaeTcs (BCeM M3BECTHbIN 3aKOH MPeAeTbHON moie3HOCTH). TakuM 06pa3oM, KOHEYHOH LeJIbI0 CTPEMJIEHMSI
K 6J1araM SIBJISIETCS] He POCT YIOBOJbCTBMIA, @ YCIIOKOEHNE M He3aBUCUMMOCTh OT UyBCTBEHHbBIX MEPEsKUBAHUI YIO-
BOJILCTBUS M CTPAJIaHus, T. €. OCBOOOKIEHYE YeJIOBEKA OT MaTepUaabHON HEOOXOAMMOCTM.

[Moppaskast no3umueusmy €CTeCTBEHHbIX HayK B CTPEMJIEHUY TIOCTPOUTH CBOOOMHYIO OT CYObEKTUBHBIX YYBCTB
UYUCTYIO» SKOHOMMUYECKYIO HAayKy, HEOKJACCUKM MMOMbITAINUCH «BBITECHUTD... BCIKYIO ITCHUXOJIOTMUIO 3a MPEIesibl
SKOHOMMUECKOV Hayku» (ABToHOMOB, 1993. C. 42). Heoksaccuky OTKa3aJMCh OT 8HYMpEHHe20 OTIbITa TTO3HAHMS
YyBCTBA IEHHOCTH 6JiaT, Ha KOTOPOM OCHOBBIBAETCS TIOHSTHE 1IEHHOCTH, OCTaBUB B 9KOHOMMYECKON HayKe TOJbKO
@HelH ULl OTIBIT C OTTOPON Ha CTATUCTUKY ¥ SKOHOMETPUKY.

OObsICHSIS TaKOE MOJIOKEHME B 9KOHOMIMYECKOI HayKe, JI. POGGMHC yKa3bIBaJI, UTO «HAYUHbIN METO[, KaK YTBEPIK-
naetcs, TpebyeT, YTO6bI Mbl COPOCIIIM CO CUETOB BCE TO, UTO He TIOAJAETCSI HEITOCPEICTBEHHOMY Habone 0. Mbl
MOKEM TIPMHSITh B pacueT CIIPOC B TOM BHe, B KOTOPOM OH IPOSIB/IIETCS B HaG/II0MaeMOM MTOBEIEeHN) Ha pPhIHKE.
Ho masnbiite storo muatu Mbl He MoskeM. OlieHKa — 3TO CyObeKTUBHbIN Ipotiecc. Mbl He MOsKeM ITPOHabIIoaTh OIIEHKY,
MMO3TOMY B Hay4YHOM OOBSICHEHUN el HeT MecTa. Haiim TeopeTnueckie OCTPOEHNS TOIKHBI OCHOBBIBATHCS Ha Ha-
6nodaemuix darHouix (BbigesneHo Havu. — [Tpum. [I. M., B. K.)» (Po66unc, 2012. C. 107). OgHako «TeopeTudyeckue
MTOCTPOEHMsT» (PM3MKOB TaKKe OCHOBBIBAIOTCS Ha Habntodaemblx OaHHbIX, HO (GU3UKHU, B OTJIMUME OT SKOHOMUCTOB,
HE OTKa3bIBAIOTCS OT UYBCTBEHHOTO BOCIPUSITHS, TaK KaK TOHMMAIOT, UTO HEMb3sl NO3HABAMb «UMO-MO», UMO He
aensemces pakmom peaexcuu Hauiux cyowsekmueHsix oujyujerul unu uyscma. Kak mucan Kaut: «be3 4yBcTBeHHOCTHU
HU OIVH IPeIMET He ObLT ObI HaM J1aH, a 6e3 paccyiKa Hi OIUH HeJb3st 6bUTO ObI MbICTIUTD. Mbic/M 6€3 comepsKaHmst
IyCThI, cosepuanus 6e3 mousatui ciaens» (Kaut, 1964. C. 155).

B pesysnbrare 0TKasa OT YyBCTBEHHOT'O OTbITA CyObhEKTUBHOI IIEHHOCTI HEOKIaCCUUecKast TEOPHsI CYILeCTBEHHO
m3MeHuIach. [10/Ie3HOCTD mepecTasa ObITh «OLIYIEHUEM», a CTala aOCTPAKTHBIM IIOHSITHEM <«IIPEANOUTUTEIbHO-
CTU» U «MHTeHIMN». B pesysbrate BHyTpeHHE MOTHBbI ITOBEIeHMs yejioBeKa ObUTM MPU3HAHbI HEITO3HABaEMbIMU
M CTaJIM PAaCCMaTPUBAThCSI KAK «UEPHBIN SIIMAK».

B 91011 C/IO3KHOM cUTyalMy HEOKJIaCCUKaMM ObUT TIPEIJIOKEH «HOBBIN» METO], KOTOPbII IO CYIIECTBY SIBJISICS
OnHOV 13 ()OPM aHTPOMOMOP(MHOIrO OOBSICHEHMSI, KOT/Ia OOBSICHSIEMOE SKOHOMIYECKOE SIBJIEHVE N00800UNOCH TIO,
YMCTYIO» MaTeMaTN4eCKyI0 MOZIe/Ib « PAlMIOHaIbHOIO» IIOBEIEHNs YeJIOBEeKa, IIOCTPOEHHYIO Ha OOILEYyCTaHOBIEHHbIX
«TIOCTYJIaTax», MCTUHHOCTb KOTOPBIX «He BbI3bIBAeT 0COObIx comHeHMI» (Po66mHc, 2012. C. 102).

Takum 06pasom, TIPUUMHBI XO3SIICTBEHHOM OesITeTbHOCTM OOBSICHSINCH He OBIIEITPUHSTHIMU HPABCTBEHHBIMM
yyBCTBaMM (KJIacCHUUeCKast IIIKOojIa) M He YYBCTBEHHBIM BOCIIPUSITHUEM HIEHHOCTH 6y1ar (MapsKMHAIMCThI), a MaTema-
TUYECKOI MOZEJbIO «PalMOHAIBHOTO» MOBEeHNs] YeoBeka, OCTPOeHHOI Ha 0611leyCTaHOBJIEHHbIX MOCTYJIaTaxX
TIOBEEHMST «IKOHOMMUECKOTO YesIoBeKa» (HEOKIaCCHKa) WM YCTAHOBJIEHHBIX OOIIeCTBOM MPABUIaX Y MHCTUTYTAX
(maCTUTYIIOHAIN3M). OHAKO, «OOBSICHSIS, TTOUEMY KTO-TO MIOCTYTINJI TaK, KaK MOCTYIIVII, MbI He TTbITaeMCsI OTHECTH
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9TOT MOCTYITOK K KATETOPMI KaKOii-TO 0BI1[e/1 3aKOHOMEPHOCTHM. BMeCTo 3TOro Mbl cChuTaeMcst Ha MOmugs! (BbIEIEHO
B OpuruHase), gpurasiie akropom» (Xaycmas, 2012. C. 16).

OTKa3 HEOKJIACCUKM OT UyBCTBEHHOT'O BOCIIPUSITHMSI SKOHOMIUUE CKIX SIBJIEHNIT 1 3aMeHa IPUUMHHO-CJIeICTBEHHBIX
CBsi3eit Ha (DYHKIIMOHAIbHBIE TTPUBEJIM K TOMY, UTO SKOHOMIUECKast TeOPHs ITOTepsijia CBSI3b C OIbITOM, ITPECTaBIISIS
06011 3aBeJOMO HepeaIMCTUYHOE ONVICaHVe MCKYCCTBEHHBIX «aHaJIOrOBbIX akoHOMMK» R. Lucas (1981); «mpaBmoro-
nmob6nbix MupoB» P. Cargena (Sugden, 2000; Cartwright, 2009; Griine-Yanoff, 2008); «MopmeJieit, Kak M30I1MPOBaHHBIX
u cypporarHbix cuctem» (MISS) U. Maki (2009) u «mputu» A. Py6uninrerHa (2008).

Kak yKkasbIBaioT camy SKOHOMUCTbI, SKOHOMIUECKas 1€/ iCTBUTEIbHOCTh CTAHOBUTCS «PYKOTBOPHOM U MIOJTHOCThIO
cyobektuBHOM» (Jackson, 1995. P. 764). Ona anmponomopgHa, Tak Kak SJKOHOMUYECKIUE MTPOLIECChI O6bSICHIIOTCS
He 3aKOHOMEpPHOCTSIMM, a MpaBUIaMi M MHCTUTYTaMM, YCTaHOBAeHHbIMM JionbMu. OHa meneonozuuna, Tak Kak
9KOHOMMUECKOE pas3sBUTHE ONpeIesisieTcs LeIsIMi, ycTaHaBIBaemMbiMu Jitonbmu. OHa uepapxuuHd, Tak Kak OCHOBa-
Ha Ha TIOMUYMHEHNM «HU3IIEro» (JOMOX03sICTB) «BbICIIeEMY» (a/mTe). Benrepckuit skonomuct I1. Pona npuxomut
K BBIBOJIY, UTO «COBpPEeMeHHast SKOHOMMKA — 3TO MAE0JIOr s, IPeCTaB/sionias cebs B HayuHoM opexe...» (Rona,
2018b. P. 30).

DKoHoMMuecKas (pusmka — 3To meradopa miv peabHOCTb?

[TpumeHeHMe eCcTeCTBEHHO-HAYYHOTO METOJA B M3yUEHUY €CTeCTBEHHbIX ¥ 9KOHOMMUE CKIX SIBJIEHUI OOBSICHSIET
(usmdeckuit xapakrep uaei MapsKMHAIUCTOB U UX LIeJTb — CO31aTh OObEKTUBHYIO SKOHOMIYECKYIO HayKY, TTOXOKYIO
Ha (pu3MKO-MaTeMaTnvecKke HayKu. Bce miaBHble yUaCTHUKM Mapy>KMHAJIMCTCKOM PEBOJTIOLIMM TTOTb30BAJIUCH aHAJIO-
TYSIMY U3 00/1aCTY QU3UKHA, U GU3MUIECKIe MOZEIN UCTIONb30BaIMCh MMM JJISI OObsSICHEHVS 3aKOHOB IIeHOOOpa3oBaHusI
1 06MeHa’. AMepUKaHCKMIA UCTOPUK SKOHOMMUYE KON Mblcu Pumin MaiipoBCKuii JOKa3bIBaJl, YTO MEKIY (PU3MUKOIA
cepenuubl XIX B. ¥ HEOKJIACCUYECKOM HSKOHOMMYECKOM Teopyeil MOKHO ITPOBECTH MapaJijiesin, M «OCHOBATEIN 110~
CJIeHel OTKPBITO MPU3HABAIM HaJMUMe STUX Mapasuiesier B cBoux mybmkanyssx» (Mirowski, 1984. P. 368).

OpHaKko UCTIOIb30BaHMe YKOHOMMCTaMM (DU3MUECKUX TEePMMHOB U TIOHATMIA B KauecTBe MeTadop 6e3 sicHOro
MOHMMaHMs CBSA3U «(U3NUECKOTO» M «IKOHOMMUYECKOTO» JaeT TOJbKO BUAMMOCTh HAyYHOCTM M MOKET IIPUBECTH
K ommbkam 1 3abmyskaenusm. [loatomy, mo MHeHuto MeHrepa, «...yCTaHOBJIEHME CBSI3Y MEXKOY BCEMM HayKamm
M eIMHCTBA UX BBICIIMX IIPUHIUIIOB. .. MOXXHO GyZIeT BCe JKe TOJIbKO TOrJa, KOraa OyayT MCCIeqOBaHbl CaMbIM TIIA-
TeJbHBIM 06pa3soM OT/e/IbHbIE OTpaC/IM M OYAYT HalIeHbl MM CBOMCTBeHHbIe 3akoHbl» (Menrep, 2005. C. 63).

Omnupasich Ha HayYHbIe VICCJIEIOBAHMS MAaPsKMHAMCTOB U (DU3MKOB, MOKHO YBUJIETD €IMHCTBO B OIPeIeeHUsIX
TIOHSITYSI CU B 9KOHOMMUYECKMX SIBJIEHUSIX, MICTOYHMKOM KOTOPBIX SIBJISIETCSI UEJIOBEK, M CUJT B €CTECTBEHHBIX SIBJIe-
HUSIX, MICTOYHMKOM KOTOPOI SIBJISTIOTCSI MaTepuaibHble OObEKThI.

[TokaskeM 3T10. B hM3MKe MCXOMHON TOUKOI COBPEMEHHOTO HAyUHOTO MPeCTaBIeHNSI O CUJIE SIBJISIETCS TIOHATHE
e3aumodeticmaus 06beKTOB’. [1osiBIeHE CIJT HETTIOCPEACTBEHHO BbI3bIBAETCS B3aMMOZEIICTBMEM Y COITPOBOXKIAETCSI
M3MEeHEeHVeM COCTOSTHYS (CBOMCTB) B3aMMOIENCTBYIOIINX 00BbeKTOB. Cita CITYKUT XapaKTepUCTUKON MHTEHCUBHOCTH
(cTemeHn) B3aMMOIEVCTBYSI.

Kak 6bU10 1MOKa3aHO BbIllle, YYBCTBEHHOE BOCIIPUSITME CBOWMCTB TeJl (popma, Bec, Terio) BbI3BAHO JI€MCTBUEM
€CTeCTBEHHBIX CWI (XUMUYECKUX, TPaBUTALMOHHBIX, MEKATOMHBIX M MEKMOJIEKYJISIPHBIX ), ICTOYHUKOM KOTOPBIX
SIBJISTIOTCSI B3aMMOJEMCTBYIOLIME TeJIa.

B Haiem mccienoBaHmy Mbl pacCMaTpyBaeM uesoBeKa Kak IIPUPOSHOE Te0, B KOTOPOM BO3HMKAIOT CUJIBI (BBI-
3BaHHbBIE €r0 MOTPEOHOCTSMM) MIPU ero B3aMMOIENCTBMM (OTHOIIIEHMM) C BHELTHUMY 0ObeKTamu. BO3HMKHOBeHMe
CWI MBI UCCJIENyeM HAaTypaJuCTUYECKU KaK JeMCTBUE, JTaHHOe HaM B YyBCTBEHHOM OITbITE BOCIIPUSTHUS (paKma 803-
HUKHOBEHUSL UIU U3MEHEHUs. CBOMCTBA IIEeHHOCTU OOBEKTOB.

[ToaTomy u3 ormpepesieHNs], JTaHHOTO Map>XKMHAJIMUCTAMM, CBOMCTBA IIEHHOCTM KaK OTHOIIIEHMSI, BOSHMUKAIOILIETO
MESKIY YeJIOBEKOM UM OObeKTaMM, CIeyeT, UTO, Ko2dd OMHOWeEHUe Uenogeka ¢ 00seKkmamu npudooum K 803HUKHO-

¢ JI>xeBOHC pacCMaTpMBajI «aHAJIOIMIO MeKAY Teopueii o6MeHa 11 Teopueii peruara» (Ixesonc, 2021. C. 114). Banbpac 1oKassiBal,
YTO METO[bI YMCTON SKOHOMUKM «CTPOTO MIEHTUUHBI METOIAM JBYX CAMbIX TIEPEIOBBIX ¥ 6eCCIIOPHBIX GU3UKO-MaTeMaTNIeCKIX HayK:
paiMoHaIbHOM MexaHuKM 1 HebecHo Mexauuku» (Walras, 1909. P. 3). MeHrep cpaBHMBAJI ITPOLIECC «BbIPABHMBAHMS» 1I€H OOMEHMBAEMbIX
6J1ar, MCITOJb3Y$ aHAJIOTHIO C COOBIIAIIMMUCS «BomoBMecTumiamin» (Menrep, 2005. C. 200).

7 KoncranTuHos, @. B. (pen.). (1970). Cuna. ®unocodcekas suuykioneaus (T. 5. C. 7). Mocksa: CoBeTcKast SHIMKIIONeIMs.
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8EHUIO Y HE20 UyB8CIMBEHHBIX NEPEHCUBAHULL UX YEHHOCMU, Mbl MOXCEM C83AMb EIUUUHY CYOBEKMUBHOL YeHHOCMU
C UHMEHCUBHOCMbIO delicmaus Cuibl NompeGHOCmell, UCTOUHUKOM KOMOPbIX A6NSemcs Uen08eks.

Ho Bo3HMKaeT BOIIPOC: e/ cuJIa SIBJSIETCS] MHTEHCUMBHOCTBIO B3aMMOZEIICTBYS TeJT, TO UTO MepeiaeTcs B pe3ysibrare
3TOTO B3aumonencTsust? Vi, ApyriMu cjioBamu, Kakast CyOCTaHITVS BbI3bIBAET OIIYILEHVS] ¥ UyBCTBEHHbBIE TIePEXKMBaA-
HMSI, KOTOPbIe BOCIIPUHMMAIOTCS YeJIOBEKOM KaK CBOMCTBA TeJI, HAIPUMED, IIBET, 3BYK, TEIJIO ¥ B TOM YMCJIe [IEHHOCTDb?

®usmkamy XIX B. 6bIJIO YCTAHOBIEHO, UTO 3Ta CyOCTAHIINS — SHepausl, eNVHAS KOJMUECTBEHHAS Mepa Pas3IUUHbIX
¢opm dsusicenus u 83aumodeticmaus ecex 8u008 mamepuu, KOTopasi Tak ke 00beKTUBHA, Kak 1 Matepys. OCHOBHbIM
OT/INYMEM SHEPrUM OT MaTepUalbHbIX TeJI SIBJISIETCS TO, UTO OHA MOXcem hepedasamuvCsi om 00HOU (hopMbl J8uice-
HUs Mamepuu K Opyzoli, HalpyMep, TPy OIpeJieJIEHHbIX YCJIOBUSX TEIUIOBOE ABMKEHME BbI3bIBAET MeXaHNUeCKoe
IIBVsKEHME (HampuMep, MapoBble JBUrATesN) UV MEXaHMUYECKOe ABMYKEHME BbI3bIBAET JBVDKEHME JIEKTPUUECKUX
3apsiioB (HaIpyUMep, JIEKTPU3alMs TPEeHUeM) U T. 1. [loaToMy mpy B3aMMOJENCTBUM TeJT JENCTBUE CUJIbI «3aKJITIO-
YyaeTcs WK B Tlepefave, Uiy B CTPEMJIEHMH K TIepefjaue TOrO, YTO Ha3bIBAETCSI SHEPTHMEN, C OMHON YaCcTy MaTepun
Ha apyryio» (Tat, 1877. C. 15).

Kak oTmeuaeT M3BeCTHbBIN IIOTIAHACKMAI (U3MK-MAaTeMaTUK, OOMH U3 MuoHepoB TepmomuuaMmuku I1. I. Tat
(1831-1901), pusuxu XIX B. IPUILLIM K BBIBOAY, UTO «TEILJIO CBET, 3BYK, JIEKTPUUECKIME TOKM U T. ., HECMOTPS Ha
TO, UTO OHU He MPEJCTABIISIFOT 0COOBIX (hOPM BellleCTBa, JO/KHbI ObITh MTPU3HAHBI CTOJIb JKe PeaIbHbIMM, KaK U MaTe-
pus...» (Tar, 1877. C. 313). «B Takom ciryuae, — rimiiret I1. I'. Tat, — MbI mpu3HaeM BHe Hac CYIlleCTBOBaHME SHEPT UM
IBVSKEHMST pa3HOTO POJia, a B HALLIEM yMe coomaeemcmaenHoe eneuamieHue (BbimeneHo Havmu. — [Ipum. . M., B. K.)
SIPKOCTHM U 1IBETA, IITYMOB ¥ TAPMOHNYECKMX 3BYKOB, 60y u 1ip.» (Tat, 1877. C. 310), a OTKpBITHE MapsKUHAJIMCTOB
Io6GaBJISeT Cloa BITeUaT/IEHMS IEHHOCTH U TTOJIE3HOCTH 6J1aT, BBI3BAHHBIX XO3SIMCTBEHHOI IesITeIbHOCTBIO.

Kak mokasbIBalOT MCCaenoBaHMs SKOHOMMCTOB, BIIEUATJIE€HNUSI O LIEHHOCTU U TIOJIe3HOCTYU Belllell BO3HUKAIOT
TOJIBKO TOTZA, KOTZA OHM YUYaCTBYIOT B XO35IICTBEHHBIX MPOIIECCaX — SKOHOMMYECKON (hopMe IBVKEHUST MaTePUA.
Orciofa cenyert, 4To HaIly OIIYIIIeHMs 1IBETa, TEIJIa, 3BYKa U LIEHHOCTY CBSI3aHbI COOTBETCTBEHHO C BOCIIPUSITUEM
SHEepPruy, BbI3BAHHOM ONTUYECKYMY, TEPMUYECKUMU, aKYCTUUECKMMM ¥ SKOHOMMYUECKUMMU Mpolieccamu. Takum 06-
pasoM, abCTPaKTHbIE MaTEMATUUECKIE TTIOHSITHSI CUJTbI ¥ SHEPTUU NOyUAIOM C80I0 PEAIbHOCb Uepe3 eCineCmeeHHble
U YyeHHOCMHble cgolicmeda men, oujyujaemvle U UY8CMBEHHO hepexcusdemvle uenosekom. VIMEHHO Ha 3TON CBSI3U
pasyma u ormbITa peBosoloHepbl X VII B. mocTpousn MareMaTnyeckyro QU3MKY, TO eCTb OTKPbUIM CBSI3b MEXKIY
paIyOHAIbHBIM U SMIIMPUYECKUM TTO3HAHVEM MTPUPOJIbI.

[To HalleMy MHeHMIO, Takue GU3MUYECKMe MOHSITYS, KaK CUJIa M SHEPTUS, SIBJISIIOTCS HE MPOCTO «yHOOHBIMM»
MeTtadopamu, HO MOTYT ObITb MHCTPYMEHTaMM, MOMOTAIOIIMMM MPOHUKHYTh B CYLIIHOCTh SKOHOMMUECKUX IMPO-
11eCCOB. VX IpMMeHeHe CTaHOBUTCSI BOSMOKHBIM 671arofiapst OTKPBITHIO MapsKMHATMCTaMM UyBCTBEHHOV TPUPOLIbI
MO3HAHWST SKOHOMUUECKUX SIBJIEHMIA.

3aknoueHue

Bcex mapskuHamMCTOB 00beJMHSIIA 11eJTb CO3AHMSI eCTeCTBEHHO-HAyYHOT'O METO/a, TIOCTPOEHHOTO Ha MPUHIUIIE
€IMHCTBA SMIVPUYECKOTO U PALMOHAIBHOTO TIO3HAHMS SKOHOMUYECKIX SIBJIeHNI. B 3TOM cMbIcie [IskeBOHCa MOKHO
cpaBuuTh ¢ bakonom, Banbpaca - ¢ lekaprom (ABroHomos, 2022. C. 52, 64), Menrepa - ¢ Iammteem’.

K coskasteHmto, peBOTIOIVIOHHbBIE OTKPBITHST MAPsKMHAIMCTOB He MOTYYNITY CBOETO €CTECTBEHHO-HAYYHOT'O TIPOAOIKe-
HUSI, ¥ 9KOHOMUCTBI CETOIHST MCITOJTb3YIOT MOPAJIbHYIO MTapaiurmy Jjist OObSICHEHMST 3aKOHOMEPHOCTEN SKOHOMMUYECKUX
MIPOIIECCOB Uepe3 palioHaIbHOe MoBeneHue Jyitoneit. Ho, mo HaiieMy MHeHMI0, B MapsKMHAJIMCTCKOM PEBOJTIOLIMY PAHO
CTaBUTbh TOUKY U TIOOBOIUTD UTOTH O ee «IT0OEIOHOCHOM 3aBepIIIeHNI», OHA SKIIET CBOero rponosskenyst. [1o Haillemy MHe-
HUIO, MbI IO CUX TTOP He OCO3HAJIM IJTYOMHBI TPOM3OLIEIIINAX M3MEHEHNIA, BbI3BAHHBIX MapSKMHATMCTCKOV PEBOJTIOIIVIEN.

8 Ha 510 yrassisan O. o Bém-Basepk: «IIpesk/e BCero, B poLiecce 06pasoBaHysl IieH IeCTBYIOT HACTOSIILE CHJIBI — CHJIBI, KOHEYHO,
He busuueckue, a cuxmndeckme. Takoro poma cuiaMu SIBJISTIOTCS SKeJTaHuS <...>. IHTeHCMBHOCTD 9TOM CUJIbI M3MEPSIeTCsI, €CTECTBEHHO. ..
BEJIMYMHOI TOJ CYOBEKTMBHOM LIEHHOCTM, KaKylo OH [4esoBek| mpupaer atoi Bemm» (Bém-basepk, 2009. C. 199). B cBoro ouepenp,
A. MapIiuajii oTMeJaeT, uTo «...CUJTy MOBGYIUTEbHBIX MOTMBOB U€JIOBEKA... CTAHOBUTCS BO3MOKHBIM MPUOIM3UTETHHO N3MEPUTD TOM
CYMMOIJ1 [ieHer, KOTOPYIO OH 'OTOB OT/IaTh, YTOOBI TIOYUYMTD JKeJlaeMoe yaoBaeTBopenne...» (Mapiramt, 1993. C. 70).

° Vi3BecTHO, uto ['aymiieeM GblIv 3a/105KeHBI OCHOBBI MEXaHMUECKOI IVHAMMKY B OT/IMYME OT CYLIECTBYIOLIETO 10 HETO CTATHUeCKOro
MU3ydeHust MexaHnueckux sipnennii. Kak ormeuaer B. C. ABTOHOMOB, BK/ItoueHne MeHrepom B aHam3 GpakTopa BpeMeHy IPUAasIo aBCTPUii-
CKOJ LIIKOJIE TMHAMMUYECKMI XapaKTep, HECBOMCTBEHHBIN JPYIMM HalpaB/IeHMsIM MapsKVHaIM3Ma, KOTOpbIe MCIIONIb30BajIl CTaTNIeCKue
MOJIe/IM SKOHOMMYECKOro paBHoBecus: (ABToHOMOB, 2022. C. 63).
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Kak mmucan I1. T. Tart, nepen dpusmukamu XIX B. CTOSUT BOMPOC, «B KAKOM MECTE IIPOBECTH YEPTY pasiesia MeKIy
TEM, UTO IIPUHA/JIESKUT 00IacTy GU3VKIU, U TEM, UTO JIEXKUT BHE ee mpenesioB. U 3gech oTBeT Halll 6yIeT TaKOB: OIbIT
YKaKeT 3Ty UepTy, [IOTOMY UTO OJMH OIbIT MOKET ObITh BepHbIM pyKoBoauTeaem» (Tat, 1877. C. 24). [IpuBenenHoe
MCCIeJoOBaHye MMOKa3bIBaEeT, UYTO QYHIAMEHTATbHbIE OTKPBITHSI MapKMHAIMCTOB B OOGJIACTY UYBCTBEHHON MPUPOIbI
LIEHHOCTM O71ar pacIIMpsifoT HAI OIbIT U cdepy MPUMeHEeHNsT eCTeCTBeHHO-HAayYHOTO MEeTO/Ia B 9KOHOMUKE.

B Hayke Ba>kHBI He TOJTBKO (POPMYIMPOBKA HOBO I'MITOTE3bI U €€ JOKA3aTeJIbCTBO, HO U BbIZIeJIeHNE ee CUHTETH-
YeCKOro CMBICJIA, TIO3BOJISIIOLLETO YCTAHOBUTD 83AUMOCEA3b MEHCOY PAZNUUHBIMU HANPABNEHUSIMU HAYKU Y TIOHSITb,
B KaKOM HallpaBJIeHUY CJIeNyeT IBUraThCs AaJiblile, YTOObI HAMTU PEIIeHNS TEOPETUYECKUX U MPAKTUUECKUX ITPobIemM
9KOHOMUKU. B ycsioBusix Tpancdopmaimm 06111eCcTBa M MOVCKa MCTUHHBIX IIEHHOCTEN U 11eJIel pa3BUTHSI Hallla 3110Xa
TpebyeT HOBOTO MUPOBO33peHusi. Bo Bcex 06JIaCTSIX COIMATIbHO-9KOHOMUYECKOTO 3HAHUSI BO3HUKIIO CTPEMJIEHNE
umocodcky mepeocMbICUTh CTAPblii MaTepua M BOCCTAHOBUTD TaBHO 3aOPOIIIEHHYIO U MOUTH 3a0bITYIO CBSI3b
C ApyruMy 06IaCTIMU 3HAHUSL.

PedopmMuposaHnme mpeiiie CTBeHHMKAMM Map>KHaIM3Ma SKOHOMUYECKOM HayKy B MICCJIEJOBAHMM YYBCTBEHHOTO
M PaIYOHAIBHOTO MO3HAHMS LIEHHOCTU OJiar U CBSI3b 3TUX MCCJIENOBAHUI C €CTeCTBEHHO-HAyUYHbIM METOAOM, MIC-
MOJIb3yEMbBIM B €CTECTBEHHBIX HAayKax, PACCMOTPEHBI B JAHHOM CTaThe B OOILIMX YepTaxX, HO ddrm OCHOB8AHUS Ons
¢dopmuposarus Ho80z0 632150a HA coyuAIbHO-IKOHOMUUeCKUe sieleHus. EcTecTBeHHO-Hay4yHasl mapagurma B 3KO-
HOMMKE CTaBUT KOHIIENTYaJIbHbIE BOITPOCHI O €CTECTBEHHON MPUPOJIE SKOHOMUYECKUX SIBJIEHU, KOTOPbIE TPEOYIOT
JaJbHeNIIIero 1CcaeJOBaHM.
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AHHoOTaAUUA

Lenp: aHam3 TekylMUx MpobaeM, orpaHMYMBAIOIINX 3D(PEKTUBHOCT QYHKIMOHUPOBAHUS TPAJUIIMOHHOTO peXuUMa
TapreTupoBaHUA I/IHd)J'If{LU/II/I; KOppPEKTUPOBKa 68.30BIJIX XapaKTepPpUCTUK JaHHOT'O MOHETAapHOI'O peXXmMa 06eC1'[e‘-IEHI/I${ I.leHOBOI‘/‘I
CTa6I/IJ'[bHOCTI/I C II€JIbIO ITOBBIIEHMA JOCTOBEPHOCTU MAaKPO3KOHOMMYECKOTI'O ITPOTrHO3a EHTPAJIbHbBIX 6aHKOB.

METO,E[I)IZ B CTaTbe UCITIOJIb3OBAHbI 3M1'II/I]I)I/I‘-IECKI/II7[, CTaTMCTMQECKMIZ, J'IOI‘I/I‘-IECKI/H‘/'I n CpaBHI/ITeanbe/l MeTOObl SKOHOMMYECKOI'O
daHa/in3a, MO3BOJIAIOIIME M3Yy4YaTb OCO6EHHOCTI/I Pa3sBUTHUSA peXXMMa TapreTupoBaHUA I/IH(bJ'If{I.lI/II/I IEeHTPaJIbHbIX 6aHKOB
B YCJIOBUSIX CTUMYJIMPYIOLLIEN (P1CKaTbHON MOTUTUKIA.

PESYJIbTaTbIZ paCcCMOTpPEHDbI 6330Bble XapPaKTePUCTUKU TPAOULIMOHHOI'O peXXyMa TapreTUMpOBaHMs I/IHd))'IHI_U/II/I; BbISIBJICHBI
HEeIOCTAaTKM PesKMMa TapreTUpoBaHms MHQIIAIVIN; cIesiaH 0630p HayYHOV JIUTEPATyPhI TI0 0COOEHHOCTIM (QYHKIMOHMPOBAHMUS
peXrma TapreTMpoBaHus I/[HCbJ'[f{I.U/II/I B paMKaX KaK MOHETapHOIo, TaK 1 (bI/ICKa)'II:HOI‘O JOMMHMPOBaHMSI, OIIpede/ieHbl OCHOBHbIE
MOCTYJIaThl GMCKaILHON TeOPUM PeryaupoBaHys YPOBHS 1ieH; penjioskeH a1t banka Poccun psii pekoMeHaTesIbHbIX Mep,
CBSI3aHHBIX C KOPPEKTUPOBKOJ IEIICTBYIOIIErO PesKMMa TapreTUpoBaHust MHOIAIIN.

Hayqﬂaﬂ HOBM3HA: II0Ka3aHO, YTO ITOBBILIEHNE KHIO‘IEBOI;I CTaBKI 683 M3MEHEHMﬁ Cl)I/ICKaJ'[beIX KOMIIOHEHTOB B OJEeHEeXXHO-
er,]lMTHOf/l IIOJINTUKE He CHOCO6CTBYET CHUM>KEeHUIO I/[H(bJ'IS{LU/II/I Ja>xe B KpaTKOCpO‘—IHOﬁ IepCIIeKTVBe; pallyiOHaJ/IbHbIe
OXMOaHMA U OEHEXXHO-KpeaAuTHas IMOJIMTUKA, aHa/IM3MpyemMble B paMKax (bI/ICKEU'IbHOf/i Teopumn, He IO3BOJIIIOT CHU3SUTDH
uHbAsSIMIO 6e3 GycKaabHOM MOAIEPKKI; B CTPaHaX C PEXXMMOM TapreTMpOoBaHusT MHQIISAIMY BbICOKYE MTPOLIEHTHbIE CTABKM
CHOCO6HI:I IIOBBICUTH PUCKU 06CJIY)KI/IBaHI/I5{ rocyoapCTBEHHOIO OOJira M IMpuUBECTU K POCTY 6IO,Zl)KeTHbIX ,Z[ed)I/ILU/ITOB;
d)I/ICKaIII:HaH IIOJINTUKA IIPAaBUTEJIbCTBA CHOCO6Ha CO30aThb d)I/ICKaIII:Hy}O I/IH(I)J'IfIL[I/IlO, KOTOPYIO HE B COCTOAHMM KOHTPOJIMPOBATh
U peryjimpoBaTb HEHTpaﬂbeIﬁ 6aHK; B YCJIOBUSIX CTPEMUTEJIBHOI'O POCTa roCyAapCTBEHHOI'O J0JIra 1 610,H)KETHLIX JlerI/II_lI/ITOB
B BeoylIIMX CTpaHaX, CKOpee BCero, cieayeT OXMOdTb, YTO B MEPCIIEKTUBE d)I/ICKaJ'[bHaH I/IH(bIIHLU/IH CTaHEeT IJIaBHbIM
KOMIIOHEHTOM YCTOI‘/J['-H/IBOI‘O pocTa MI/I[)OBOIZ I/IH(bJ'[HLU/II/I; ecin CYBepeHHbII}'I JOJII' €HOMMHIMPOBAH B MeCTHOﬁ BaJIloTe, TO
CTpaHa-3aeMIINK 6y,11€T IoABep>KeHa BaJIOTHOMY PUCKY, KOTOprf;I MMEePpEeHOCUTCS MEeXOYHapOOHbIMNM MHBECTOPpaMM WMJIN
TOPrOBBIMU ITaPTHEPAMMU POCCI/II/I Ha OOJITOBbIE O6$ISaTeJ'IbCTBa B pOCCI/If/lCKOf/l BaJIIOTe.

© Aupgproumi C. A., 2025
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ITpakTHyeckass 3HAUMMOCTb: OCHOBHbIE TIOJIOXKEHMUSI M BBIBOABI MOTYT OBITH MCIIOJIb30BAHBI: [T PETryIMPOBAHMS
MIPOLIEHTHOM MOMUTHUKY (PeabHbIX MMPOLIEHTHBIX CTABOK), CO3LaHMS M HAKOIUIeHUsT «OydepoB» MepBUYHOro MpoduInTa,
CBSI3aHHBIX C PAcXOJaMM IO TPUBJIEUEHNIO M OOCITY)KMBAHMIO TOCYJAPCTBEHHOTO JIOJITa; ISl Pa3paboTKM MexXaHM3Ma IO
nepepacIpeieeHnIO peasibHbIX BbITUIAT, IY(depeHIIMPOBAHHbIX MO CPOKAM IOTallleHNs TOCYIAPCTBEHHOTO AOJTa; B YCJIOBUSIX
pocta GucKaabHbIX AMCOATAHCOB TOCYIapCTBEHHbBIN JOAT MOXKHO CHM3UTh 33 CYET POCTa MHOISIIVM Y MCIIOIb30BaHMS
MepPBUYHBIX MPoduInTOoB; B TeueHne 2022-2024 rr. neHexXHO-KpeauTHas moymTtrka banka Poccun pyHKIMOHMpPYeET B paMKax
peskuMa (pUCKaJIbHOTO TOMMHUPOBAHMS, O YeM CBUIETEIbCTBYIOT 6a30Bble (UCKATbHbIE KOMIIOHEHTBI, OTCYTCTBYIOLIVE
B MaKpO3KOHOMMYECKOM IMPOrHo3e; B OromkeTHbI 6510k KBapTanbHOU mporHosHon mopenu banka Poccuy Heobxommmo
BKJIIOYUTH Takue (MCKaabHble KOMIIOHEHTHI, Kak pasmMep mpoduimTa GIoiskeTa, MPUBSI3aHHbIN K OXOTHOCTY OOIUTanyin
roCyapCTBEHHOTO CEKTOpa, pa3Mep IOoCyJapCTBEHHOIO Jojra M 00beM OIOMKETHBIX aCCUTHOBAaHMM, HAINlpaB/IsIEMbIX Ha
ToraiieHue JoJjra, 9To MO3BOJIUT MEPECMOTPETh TPOrHO3 OKMUIAAEMOI MHOISIIVK C yueToM (GUCKaaIbHOM MHOISINN.

KatoueBble croBa:
rOCYIapCTBEHHbIN JOJIT, AeHESKHO-KPEeIMUTHAST ITOJIUTHKA, MHOIISIVS, TPOLIEHTHAS CTaBKa, PEXXUM TapreTMpoBaHust MHOISIN,
(buckanbHasT MONINTHKA, IIEHTPaIbHBIN 6aHK
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Abstract

Objective: to analyze the current issues limiting the effectiveness of the traditional inflation targeting regime; to adjust the
basic characteristics of this monetary regime which ensures price stability in order to increase the reliability of the central
banks’ macroeconomic forecast.

Methods: the article uses empirical, statistical, logical, and comparative methods of economic analysis to study the specifics
of the central banks’ inflation targeting regime in the context of stimulating fiscal policy.

Results: the article considers the basic characteristics of the traditional inflation targeting regime; identifies the disadvantages
of the inflation targeting regime; and reviews the scientific literature on the inflation targeting regime functioning within
the monetary and fiscal dominance. The main postulates of the fiscal theory of price regulation are identified. A number of
recommendatory measures to adjust the current inflation targeting regime are proposed for the Bank of Russia.

Scientific novelty: the author showed that raising the key rate without changing the fiscal components in monetary policy
cannot reduce inflation even in the short term. Rational expectations and monetary policy, analyzed in the framework of fiscal
theory, do not reduce inflation without fiscal support. In countries with inflation targeting, high interest rates can increase
risks of servicing public debt and lead to increased budget deficits. The government’s fiscal policy may create fiscal inflation
that the central bank will be unable to control and regulate. Given the rapid growth of public debt and budget deficits in the
leading countries, it is likely that fiscal inflation will become the main component of a sustained increase in global inflation
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in the future. If the sovereign debt is denominated in local currency, the borrowing country will be exposed to currency risk,
which is transferred by international investors or Russia’s trading partners to debt obligations in Russian currency.
Practical significance: the main provisions and conclusions can be used: to regulate interest rate policy (real interest rates),
create and accumulate “buffers” of primary surplus related to the costs of attracting and servicing public debt; to develop
a mechanism for redistributing real payments differentiated by the maturity of public debt; under the growing fiscal imbalances,
government debt can be reduced by increasing inflation and using primary surpluses; during 2022-2024, the monetary policy
of the Bank of Russia operates within a fiscal dominance regime, as evidenced by the basic fiscal components missing from
the macroeconomic forecast; the fiscal components (such as the size of the budget surplus linked to the yield of public sector
bonds, the size of government debt and the amount of budget allocations allocated to the Bank of Russia’s Quarterly Forecast
Model) should be included in the budget block of the Bank of Russia to repay the debt, which will make it possible to revise
the expected inflation forecast, taking into account fiscal inflation.

Keywords:

government debt, monetary policy, inflation, interest rate, inflation targeting regime, fiscal policy, central bank

The article is in Open Access in compliance with Creative Commons Attribution Non-Commercial License (https://creativecommons.org/
licenses/by-nc/4.0/), stipulating non-commercial use, distribution and reproduction on any media, on condition of mentioning the article
original.
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BBepeHue

B nekabpe 2024 r. Ha canTe baHka MeskgyHapomHbIX pacueToB (najee — BMP) 6bu1a pasmeliieHa CTaThsi PyKOBO-
IATEJIST BJIIOTHO-(bMHaHCcoBoro mernapramenTa BMP Knaynvo Bopuo «Kyma gBuskercs MHQUISIIMOHHOE TapreTypo-
BaHMe KaK I00ajIbHbINM JeHeXXHbI cTaHaapT?». B maHHOV cTaTbe OGbL1 BOCIIPOM3BEIEeH MaTepual gokaana bopuo,
¢ KoTOpbIM 13 HOs16pst 2024 1. OH BBICTYIIN/ B IHCTUTYTE SKOHOMMYECKOM U JeHeKHO-KpeauTHOo nojantuku OMFIF
(JToupon) (Borio, 2024). B cTaThe aBTOp OCTaHOBUJICS Ha IBYX KJTIOUEBBIX aCITIEKTaX MOHETAPHOM TEOPUM: a) TEKY-
IMX MpobeMax, CHYDKAIOMMUX 3(PPeKTMBHOCTh (QYHKIVOHMPOBAHMST TPAOAUIIMOHHOTO PEXXMMA TapreTUpOBaHMS
sy (ganee — TU); 6) Mepax, CBSI3aHHBIX C BOSMOXKHBIMM KOPPEKTUPOBKaMM Ga30BbIX XapaKTEPUCTUK PEXKI-
ma TU, crtocO6GHBIX MOBBICUTD TOCTOBEPHOCTh MAaKPOIKOHOMMUYECKMX IMPOTHO30B B YaCTU OXMUIAEMON MHGIISINN
¥ TpeGyeMbIX YPOBHEN MPOIIEHTHBIX CTABOK.

Texy1ye mpo6sieMbl 6bLUTM MTPEACTABIEHBI B CJIEAYIOIINX YTBEPKIEHUIX:

Bo-mnepBbix, skoHoMuueckme nocienctsust COVID-19 npuBesny K 3aMeTHOMY OI'PaHMYEHNUIO MOHETAapPHOTO TPOo-
CTPaHCTBa IS ITPOLIEHTHOTrO KaHaJia JeHesKHO-KpeauTHOM noantuku (manee — JIKIT).

Bo-BTOpBIX, «OTpUIIaTEIbHbBIE IIIOKU MTPEIJIOKEHUSI» OKAa3aIMCh JOBOJBHO CEPbE3HBIM MCIBITAHUEM, BHI3OBOM
IIJIS1 IEHOBOM CTabMIBHOCTM.

B-Tperbux, dhuckagbHble muc6GasaHChl M HECTAGMIBHOCTb (DMHAHCOBOTO PbIHKA BBICTYIIMIM MOIIHBIMM ITPOMH-
dasiumoHHbIMY (DaKTOpaMM B 9KOHOMUKE.

B-yeTBepThIX, poCT MHOISIMY CTAT HAIPSIMYIO 3aBUCETDH OT PUCKOB «JIOJITOBOV JIOBYILIIKI» U HEPALIMOHATBHOTO
MCIIOJIb30BaHMsI/TiepepacpeneseHysi YaCTHOTO KanuTasa.

B-naTeix, KynupoBaHue SHAOTEHHBIX KoyieOaHMii (DMHAHCOBOTO IMKJIA TIPUBEJIO K CTPEMUTEILHOMY POCTY 6a-
JIAHCOB LIEHTpaIbHbIX 6aHKOB (nanee — L1B).

B-miecTpix, B3aMMOCBSI3b MEKAY IleHaMM ¥ 3apabOTHOM IIATOM MpuoOpesia pasHOHANPABIEHHYIO IMHAMUKY
B 3aBMCHMOCTY OT YPOBHS MHGJISIMM B CTpaHe (HU3KOM MUJIM BbICOKOMN).

K cucremubiM kKoppekTupoBkaM pexkuma TU 6b11 OTHeCEeHbI CeIyIOIIMe TPeIIOKeHNS:

Bo-niepsrbix, LIb cmoryT BepHyTb cebe nmpoctpaHcTBo aJisg ManeBpa B [IKII Tosbko 3a cueT peanmsanyy 1esieBoii
(uckaaIbHONM MOMUTHUKY TTPABUTETHCTBA.

Bo-Bropbix, IKII MoskeT OKa3bIBaTh O4eHb YCTOMUYMBOE BJIMSIHME HA PeaJIbHbIE MPOLIEHTHBIE CTaBKY TOJILKO Uepe3
(uckambHbIe MHCTPYMEHTbI (PMHAHCOBOV CUCTEMBI.
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B-tperbux, 1Ib He ciieqyer mogmaBaThCsl MCKYIIEHUIO YBEJIMYUTD MOHETH3AIMIO SKOHOMUKYM B KPATKOCPOUYHOI
MePCIIeKTVBE 32 CUET YCKOPEHUSI MOHETapHO MHOISIN.

B-yeTBepThIX, B MAKPOIKOHOMIUECKOM ITPOTHO3€ HEOOXOIMMO YUMUTHIBATb OCOOEHHOCTHU CKOpEee JOJTOCPOYHOTO
(bMHAHCOBOrO, @ He KPaTKOCPOYHOTO [EJIOBOTO IIMKJIA.

B-nsTeix, Mg KynupoBaHUSI HEOKMIAHHBIX 9K30T€HHBIX MIOKOB (Takux kak COVID) 1B Heo6xomumo co3-
IaBaTh 3arachl IMPOYHOCTY KakK B BUIE MPOPUIMTHBIX Oy(depoB, Tak ¥ METOHOB MPYAEHLUMATbHON MOMUTUKM (Ha
MaKpO- ¥ MUKPOYPOBHSIX).

B craTthe aHanm3 Tekyimx mpobaem QyHKIMOHMPOBaHMS TPAAUIIMOHHOTO peskuma THY v moBbIIIeHNs JOCTOBEeP-
HOCTY MaKpO3KOHOMMYECKOTo MporHosa LIb 6yayT paccMOTpeHbI B CIeIYIOIIEN MOC/IeI0BaTeTbHOCTH: YICC/IeMOBaHME
6a30BbIX XapaKTEPUCTUK peskuma TU; BbIsIBJIeHMEe HETOCTATKOB JIelCTBYIOMIEro pexkuma TU; 0630p iMTepaTypsbl 10
MoHeTapHo 1 puckanbHoV [1KIT; onpeneseHe 0CHOBHBIX MOCTY/IATOB (hMCKAIBLHOM TEOPUY YPOBHSI 1I€H; BhIpabOTKa
PeKOMeH 1AL 10 KOPPEKTUPOBKe AercTByIolero peskuma TU ajis banka Poccuy v BBIBOIOB B KaueCTBE 3aK/TIOUEHMSI.

Pe3yAbTatbl UCCAEAOBAHUA

1. Peskxum TapreTupoBaHus MHQIALMK: 6a30BbIe XapaKTePUCTUKN

LleHoBast CTaOUIIBLHOCTD, T. €. HU3KAas U CTaOMIbHAS MHQIISLINS, SIBJIIETCS [JIABHOM LEJIbI0 PEKMMa TapreTupoBa-
Husg yHGIImu. B paMkax maHHoro 1ejeBoro crangapra JIKIT pasanuaioT nBe pasHOBUIHOCTY 3TOIO MOHETapHOI'O
peskuMa: Tak HasbiBaeMble cTporuii u rubkuii peskumbl TU (Hofmann et al., 2024). 3HaunTeIbHOE KOJIMUECTBO CO-
BpeMeHHbIX 11D, ncrnoBemyomMx JaHHbI CTaHAAPT, IPUIEPKMUBAIOTCS B OCHOBHOM ru6koro peskuma TU (a flexible
inflation targeting regime)'. ITo ganubIM TomoBoro oryeta MB® (2023 r.), KOJIMYECTBO CTPaH, OCYILECTBIISIOINX
IKIT B pamkax peskuma TU, naxomurcs Ha ypoBHe 23,2 % (13 194 crpan), mn 45 crpan?. D10, Kak MpaBuiio, CTpa-
HbI CO CPeITHMM YPOBHEM [I0XO0/1a, HO TAaK)Ke psifi CTPaH M3 pa3BUThIX SKOHOMMK. [Ipu aToM Tosibko 10 cTpaH u3 aTon
BbIOOPKM (BKJIOUasi PD) mpuaep>kuBaloTCsl cBOOOAHO IJIaBaloIlero 0GMeHHOI0 BajIlOTHOrO Kypca (free floating),
a ocrasibHbIe — b0 miasatoiero (floating) o6MeHHOTo Kypca (27 cTpaH), MO0 MSITKUX BaTIOTHBIX MPUBSI30K (SOft
pegs): 6 — B popme crawl-like arrangement n 2 - stabilized arrangement.

KitoueBbIMM 0COBEHHOCTSIMY WM 6a30BbIMM XapaKTePUCTUKAMU MOIUTUKY peskuma TU aBisgroTcst: myoamyHoe
06bsIBNIEHNE LI 10 MHOISIMY, TPeUMYIIeCTBEHHO TUIaBaoIMe KypChl HAIMOHAIBHBIX BaIOT, KPAaTKOCPOYHbBIE
MPOLIEHTHBIE CTaBKM, TIOCTOSTHHAS KOMMYHMKALMSI ¢ OGM3HECOM U HaceJIeHMEM, a Takke Oosiee He3aBUCUMAsT OT
MIPaBUTEJIbCTBA JIesTeabHOCTD 11D mpu goctiskenuu menm o nHdsuym. Pemenus mo JIKIT wacTo onpenensiorcst
OTKJIOHEHMEM TTPOTHO30B OKMIaeMOV MHQUISIIIMY (PACCUMTAHHOTO B paMKaX MaKpPO3KOHOMMYECKOTO MTPOTHO3a) OT
0OBbSIBJIEHHOTO 11eJIeBOTO ToKasaTesist uHdsmu. [Ipy 9ToM porHos oxxumaemMoi MHQISIY JeCTBYeT (HESIBHO MU
SIBHO) Kak mpoMeskyTtouHas 1eib TKII.

Peamusyst IKII, LIb Bo3melicTByeT Ha AMHAMMKY 1I€H C IIOMOIIbIO K/IIOUEBOM CTaBKM, Pery/IipyIoLeii MHGIISINIO
yepes IJIMHHYIO LIEeMOYKY B3aMMOCBSI3ei — TPAaHCMMUCCUMOHHBIN MexanusM (manee — TM)3, uTo 1Mo3BoJIsIeT yIipaB/sTh
COBOKYITHBIM CITPOCOM U MHQISIIMOHHBIMM OKUIAHUSIMU HacesreHust u 6usHeca (Werning, 2022). ITpu atom «nonmtrka
MPOIIEHTHBIX CTABOK» (BK/IIOUAOIIVX KPEIUTHbIE, JENIO3UTHbIE, KYTIOHHbIE JOXOAHOCTY TOCYIAPCTBEHHBIX M YaCT-
HBbIX OOJIMralmii), ONMMpasiCb Ha TPAeKTOPUIO PaCCUMThIBAEMOV HOMMHAJIbHOV TPOILIEHTHOM CTaBKM, 00SI3aTeIbHO
IOJKHA (QYHKIIMOHMPOBATD B YCIOBUAX «HEU3MEHHOV (GUCKATbHO TOUTUK». DTO 3HAUUT, YTO B YCJIOBUSIX POCTA
rOCYZapCTBEHHBIX PACXOMOB U Tekyiien nHdsaimmu 1IB cTapaioTcst 6bICTPO MOBBICUTD KITIOUEBYIO (TIOJIUTHYECKYIO)

! I'm6xuit pexxum TapreTupoBaHys MHAIISILMY OIIpeeNseTcsl Kak PeXXiM, IIPU KOTOPOM LieHTpaIbHbIe 6aHKM He TOJIbKO CTPeMSITCS
CTaGMIIM3MPOBaTh MHAIIALVIO BOKPYT 11eJIeBOTO ITOKa3aTesisl, HO U MPUIAIOT ONpeesIeHHbII BeC, SIBHO WJIM HESIBHO, IPYTUMM MOKAa3aTesM,
CBSI3aHHBIM CO CTabuM3aLyeli peaqbHOM SKOHOMUKM.

2 Dr0 BTOPOIT MOKA3aTeb TIOCIIE TPYIIILI CTPaH (41,8 %, uma 77 cTpaH), Y KOTOPBIX B KaUeCTBE HOMMHAJIBHOTO SKOPSI MU POME3KY-
touHou tesm [IKII BbicTymaeT 06MeHHbIN BaTIOTHBIN Kypc (exchange rate anchor). TpeTbio MO3MIIMIO 3aHMMAIOT CTpaHbl (22,2 %, uan
43 cTpaHbI), He VIMeIOIIye SIBHO 3asiBJIEHHOI'O HOMVHAJIBHOTO SIKOPSI, & CKOpee OTCJIEKMBAIOLIVe Pas/IUHbIe [T0Ka3aTe Iy IIPY IPOBeeHUN
IIKTI (other anchors). YetBepTyto mosummio — crpasbl (12,9 %, niam 25 crpan), 1B KOTOPhIX B KaueCTBe HOMMHAIBHOTO SIKOPSI MICIIOJIb3YIOT
1ieJIeBbIe TEMITbI POCTa IEHEKHOro arperara (pesepBHbie geHbru, M1, M2, M3 u T. i.) (monetary aggregate target). Cm.: Annual Report
on exchange arrangements and exchange restrictions 2022. (2023). Washington, DC: IMF. Pp. 9-15.

5 IleHesKHO-KpeqUTHBIE YCIOBMS M TPAaHCMICCHOHHBI MEXaHM3M JeHeKHO-KpenuTHON momutuku. (2024). Mocksa: Bank Poccun,
Ne11.C. 1.
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CTaBKY, UTOObI CHU3UTH COBOKYITHBIN CIIPOC B 9KOHOMUKE U JOGUTHCS MTOJIOSKMUTETBHOTO MIPUPOCTa PeabHOM Mpo-
ueHtHou craBku (Caramp & Silva, 2023).

[TpuHMMast pelieHye 1O KIFOUeBON cTaBke, 1B ommpaeTcss Ha MaKpOIKOHOMUYECKUI MTPOTHO3, B OCHOBE KOTO-
POTO HAXOJSITCSI CTAaHAAapTHbIE HEOKEMHCHaHCKIe MakposkoHoMmuueckue momenu (Woodford, 2003). 9To mopenn
IVMHAMUYECKOrO CToXacTuueckoro obiero paBHoBecusi (DSGEs) (kak mpaBwuiio, AJis pa3BUThIX dKOHOMUK: CIIIA,
Benkobpurannm, crpan EC) 1 mostycTpyKTypHbIe POTHO3HbIE MOAEM (151 CTPaH ¢ (GOPMUPYIOIIMMUCS PhIHKAMMU,
(manee - COP), a TaksKe crielayibHast CUCTEMA JIOTapypMIIeCKUX JIMHENHBIX YPaBHEHMI IJIST OTIVICAHVSI IMHAMMUKI
MpeaJIoKeHus: paboydelt CuiIbl, GIOMKETHBIX OrpaHMUYeHNI, TOCYIapCTBEHHbIX pacxonos, mpaswt JKIT u duckaabHOM
MTOJTUTUKM, XapaKTepU3yIoIlye B3aMMOCBSI3M MeXY MHAIISIINEN, TeJI0BOV aKTUBHOCTBIO, IMHAMUKOV OOMEHHOTO
Kypca, MPOLIEHTHbIMM CTaBKaMM, YCJIOBUSIMM TOPTOBJIY ¥ TOCYIAapCTBEHHOTO [TOJITa, a TAK’Ke TePeMEHHbIMI BHEIII-
Hero cekropa (Liu et al., 2023).

B pamkax peskuma TU «monmTyKa IPOLIEHTHBIX CTABOKY», Peajy3yeMas yepes Mpu3My HeOKeIMHCHMAHCKMUX SKOHO-
MeTpUUeCKIX MOJeJIel, COCTOUT B YCTaHOBJIEHMY 1IeJIeBOJ TPAEKTOPMM HOMMHAJIBHOM ITPOLIEHTHOV CTaBKM, KOTOpast
HE 3aBMCUT OT TOTO, YTO IPOUCXOOUT C SHAOTEHHBIMMU TEPEMEHHBIMU (BK/IIOUAs TPAEKTOPUIO TOCYIaPCTBEHHOTO
JIOJITa ¥ CYMMY IIPOIIEHTOB, KOTOpbIE MOJIKHbI ObITh BbITIJIAUEHbI IT0 3TOMY JOJTY). [IpM 5TOM «HEeU3SMeHHOCTb (Gu-
CKaJIbHOM MOUTHKM» BBICTYTIAET KaK JOrMa, O3Havalo1asi OTCYTCTBYE KaKMX-7MO0 M3MeHeHMI1 B TPaeKTOPUY Peasib-
HOTO MepPBUYHOrO MpoduimTa GIOKETa, OTBEYAIOIIETO YCTAHOBJIEHHOMY IPaBUTEIbCTBOM OIOIKETHOMY MPaBUITY
(Auppromd, 2024). OTo 03HavyaeT, YTO B paMKax peskuma TV HeT KoMITpoMucca MeKIy LIeHOBOM U (MCKaIbHOM
CTaBMIIbHOCTBIO, TaK KaK JAHHBIN PESKMUM MTO3BOJISIET 136€5KaTh HAKOTIEHNS GIOMKETHBIX YSI3BMMOCTEN 1 CBSI3aHHBIX
C HUMM PUCKOB (hMHAHCOBOI HecTabwibHOCTY (Boissay et al., 2021).

B psime coBpemennbix mopesieit JIKII 6ojiee BbICOKME MTPOLIEHTHBIE CTaBKYM CHIKAIOT MHQUISIINIO TOJIbKO B TOM
cyvae, ecjiyi OHM COMPOBOXKIAIOTCS YKeCToueHreM (PrCKaJbHOM TOJUTUKM, TI0 KpaliHel Mepe, IJisi TOTO, YTOObI
00eCIeunTh MOKPhITHE GoJiee BEICOKMX MTPOLIEHTHBIX PaCXOMOB IO JOJIT'Y U /IS IOrallleHus JepskaTesieit 06auranmii
B cTabmIbHbIX BamoTax (fomnapax CILIA mim eBpo) (Cochrane, 2023a). iHaue, B pamkax nonutuky pexkuma TU L1
CIOCOOEH CHUBUTb MHQVISIIIVIO, KOTOPasi B CPEIHEM pPaBHA TPAEKTOPUY HOMMWHAJIBHOI MPOIEHTHONM CTaBKMU, TOJBKO
3a cyeT GIOMKETHOrO COKPAIEHNS (IS IIOKPBITHS YMCTBIX IMPOLIEHTHBIX U3IEPsKEK) C 1IeJIbI0 0becreyeHnst HU3KOM
U CTaBUIbHONM MHOIALNN.

B pamkax peskuma T JIKII 1B He MmoskeT cama 1o cebe HaINPSIMYIO BMSITh Ha M3MeHEHMe ITOTEeHIMAasIa ¥ TPaHC-
(bopmaiyio HalMOHATbHOM 9KOHOMYKY. OHa BAMSIET Ha HUX JIUIIIb KOCBEHHO, Uepes AJIMHHYIO IIEITOUKY B3aMMOCBSI3eM
umn Ka"HasioB TM. Mubivu ciioBamu, [IKIT Bcerma HeTpasibHa 1O OTHOIIEHMIO K MI3MEHEHMSIM (pa3pbIBaM) MOTEHI-
asmpHoro BBIT 1 Bo3amMoskHOM TpaHchOpMaly 5KOHOMMKY. DTO o3HauaeT, uto 1B uepes cBOM MHCTpYMeHTapuil He
MOXKET HAINpsSIMYIO BO3[E/ICTBOBATh Ha camy (aKTOPbI IIPOU3BOMCTBA (CBSI3aHHbIE C OBICTPHIM MX HAPaIVMBAHUEM),
TaKye KaK HaKOTUIEHME KalmuTaja, YMCIEHHOCTh TPYIOBBIX PECYPCOB, TPOU3BOAMUTEBLHOCTD TPY/IA Y BHEIPEHME HOBBIX
TEXHOJIOTUI, @ MOYKET BO3[I€/ICTBOBATh Ha 3TU (PaKTOPbI ITPOM3BOCTBA JIUIIIb OTIOCPENOBAHHO, KOCBEHHO, CO3/1aBast
HeOOXOAVIMbIE IIJIT UX POCTa YCJIOBUS (HU3KYI0 MHQUISIMIO U 3assKOpeHHbIe MHQISIMOHHbIE OXKUIAHMS) C 1IEJIbI0
camocrosiTebHOT0, HesaBucumoro ot JIKII 1B, Bkitouenns sTux GakToOpoB B MPOLECChI PeaIbHOV SKOHOMMUKIN.

b npumepskuBaeTcss IPUHIMIIA pasaesieHus 1esei u uHcTpymeHToB Mexxay JIKIT u monuTukoit hpuHaHCOBOI
CTabWIbHOCTY, KOTOpast paccMarpuBaeTcs 1B kak cucTeMHbIN GakTop oGecrneveHms 1IeHOBOM cTabuabHOCTH. Tak,
B cayuae cHuskeHus addektnBHOCTM nHcTpyMmeHTapus [IKIT 1IB MoryT ucnosb30BaTh MHCTPYMEHTAPUIA TTOTUTUKA
(bmHaHCOBOV CTAaGMIIBHOCTY, HAITPaBJIEHHbI Ha CHUYKEeHMEe HeoTlpeiesIeHHOCTM Ha (DMHaHCOBOM pbIHKE. DTO MHCTPY-
MEeHTapuii MMKPOIIPYAEHIIMaIbHOTO PeryIMpoBaHys (IeCTBYIOIIMI B chepe Haf30pa, MEPOIIPUSITHI 110 (PYMHAHCOBOMY
03[0OPOBJIEHNMIO JeSTEeIbHOCTM OAaHKOB ¥ (DMHAHCOBBIX OpraHm3anuii) 1 MHCTPYMEHTapuii MaKpOIpyaeHIaIbHOI
MIOJIUTHKM (TIPOrpaMMBbl KoJMuecTBeHHbIX cMsirueHuit (Quantitative Easing, QF), a Takske IOMUTHUKA O HAMEPEHUSIX
nipoBeeHust onpenpesnenHoi HanpasieHHocTy KT (Forward Guidance, FG)) ¢ 11e71b10 TpeIOTBpaIeHNs CO3IaHusI
M HaKOILIEHMsI U36BITOYHBIX PUCKOB B OTAEIbHBIX CerMeHTaxX (PMHAHCOBOIO PhIHKA M PbIHKA B Iie/ioM*.

4 OCHOBHbIE HATpaB/IeHNUs eIMHO rOCYIapCTBEHHON IeHeXKHO-KpenuTHONM mommutuky Ha 2025 rom n nepuon 2026 n 2027 ropmos.
(2024, 30 okrs16pst). Mocksa: Bank Poccun. C. 161.

2025 | T.19, N1 | RUSSIAN JOURNAL OF ECONOMICS AND LAW E ﬂ 25



Kpuntomup v undpposble GrHAHCHI

2. HegocTaTKku pesxuMa TapreTupoBauus MHQIsmmm

[Tangemus COVID-19 u niocienyroliye 3a Helt COObITMSI BCKPbUIM PSifI HEIOCTATKOB [IeiCTBYIONIero peskuma TH.
B ycnosusix COVID-19 mHOTME CTpaHbI MCITO/Ib30BAIM CTUMY/IVPYIOIIME MephI IeHEXKHO-KPEeAVTHON U (D1CKaTbHOM
MTOJINTUKU, YTOOBI CMATYUTH SKOHOMUYECKME TTOCJIENCTBYS pereccuu (paspylieHne ernouek MOCTaBOK U Haauuue
MTOJIaBJIEHHOT'O CIIPOCA), BbI3BAHHON MaHaeMuen. st moaaepskky GyHKIMOHMPOBaHMS (PMHAHCOBBIX PHIHKOB U 9KO-
HOMMKM MHOTMe 1B cHM3M/IM KITloueBbie MPOIeHTHbIe CTAaBKY A0 HYJS (M TOr[a CTasia OCYIIEeCTBISITbCS MOMUTHUKA
B paMKax MexaHu3Ma 3()(GeKTUBHOI HYKHEl IPaHuLIbI TPOLEHTHOro Kopuaopa, Effective Lower Bound, ELB®). B 3tux
YCJIOBUSIX OHM [IJIS TTOBBIIIeHMs 3 deKkTuBHOCTHM ITporieHTHOro Ka"aia TM JIKII mHauuHatoT 3amycKarh IIpOrpaMMbI
MOKyTKY akTuBOB (QF) 1 0CyllleCTBISTh NOAUTUKY HarpaBiaeHHOro pykosoxctsa JIKII (FG), 4ToObl OBAUSITH Ha
IIOJITOCPOYHbBIE IMPOIEHTHbIE CTABKM.

Mmenno B 310 Bpems 1B 11 Ka3HauelicTBa CTaHOBSITCSI CTPATerMueCKMMIM KOMILJIEMEHTaPHbIMU ITapTHEpaMu, peasi-
3YIOLLVIMM CBOM ITOJIUTUKM Ge3 ITPeTeH3Mii 1 OrpaHMYeH I [T0 OTHOLLIEHMIO APYT K Apyry. B pesy/braTe Takom HOIUMTUKIA
Pa3pbIBbI BBITyCKA B OOJBIIIMHCTBE CTPaH, U B repByto ouepenb B CDP, 6b1111 cBeIeHbI K HYJTIO, @ B HEKOTOPBIX CTPaHaX
CTaJIM BOODIILIE TTOJIOKUTETbHBIMM. HO CHITBHBIN CITPOC 11 GOIBIIION 1IOK TPEIJIOKEHNS PE3KO YBETNIWIN UHQIILIMIO,
koTopast ¢ koHla 2021 I. BO MHOTMX S5KOHOMMKAX CTaJia Pe3KO pacTy, IOACKOUMB 0 YPOBHS, HeHaO/IF0IaeMOoro, Harpu-
Mep, B pa3BUTbIX 9KoHOMMKax 6ostee 20 jiet. Tak, B 2022 r. unduisums B CIIA nocturna 8 %, EC - 8,4 %, a MeguaHHOe
3HaueHne MHQSAIMM 17151 cTpaH ¢ hopMupyrommucs peiakavu — okosio 10 % (Silva, 2024), uTo B HECKOIBKO pa3
IIpeBbICHIIO LiesieBble okasares LB mo mudsumm (2,0 % - mis passuteix crpad u 3,0-4,0 % - mis COP)°.

Ho B 2023-2024 rr. Bo3#eicTBIE Ha SKOHOMMKY JTaHHBIX BEIOMCTB CTaji0 pe3ko MeHsThcs. 1B B aTOT mepuop,
MpeKpaTwiIiv MOHeTapHoe cTuMyspoBanme, [IKIT onsTh cTasa skeCTKo, ObLIM PE3KO MOBBIIIEHbI KJTIOUEBbIE CTABKU,
peajibHbIe IMPOLIEHTHbIE CTABKM CHEeJIaJIMCh MOJIOKUTeIbHbIMM. HarpoTus, mosmTiuka B Ka3HauelicTBaX OCTajlach
MIPEsKHEN, SKCITAHCUOHUCTCKON. J1eUInThI GFOIKETOB MTPONOJIKAIN CTPEMUTEIBHO PACTH, TAaK KaK PE3KUI CKAuOK
IIeH Ha 9HEPTOHOCUTEJTU U TIPOAYKThI IUTAHUS, HaYaBIIMiCS ¢ cepenyvubl 2021 1., copBas TUIaHbl OIOAYKETHO KOH-
COJMIALIMM Y COXPAHWI 33 Ka3HAUEMCTBAMM AVCKPELMOHHYIO (DMCKaIbHYIO MOMUTUKY. Takas MOJIMTUKA B YCIIOBUSIX
BBICOKMX ITPOIIEHTHBIX CTABOK CJI€J1ajia BBIITYCK JIOJTOBbIX TOCYAAPCTBEHHBIX 00S13aTe/IbCTB [IJIsk IOKPBITHSI OIOIKET-
HOro JeduINTa CAUIIKOM JOPOrUM (BBUIY POCTa JOXOMHOCTY OOJIUTallNif), UTO IIPMBEJIO K POCTY 3aTpaT He TOJIBKO
Ha pedMHAHCUPOBaHMe, HO ¥ Ha OOCTYKMBAHME CAMOIO TOCYIapCTBEHHOrO Aojra’.

BbICcOKMIT ypoOBeHb [10/ITa ¥ POCT OIOMKETHOTO AeduInTa CIipoBOIMPOBA/IM HEHIATOMPUSITHYIO peakinto GuHaH-
COBOTO pbIHKA. B mepByIo ouepenpb 3TO OKa3ayio HEraTMBHOE BJIMSIHME HA PHIHKY MHCTPYMEHTOB C (DMKCYMPOBAHHBIM
IIOXOZIOM, OCOOEHHO Ha CyBepeHHbIe OOMraiui, IMOBbICMB II0 HMM IIPEMUIO 338 CYBEpeHHbIN pUCK. B yciioBusx
OrpaHMYEHHOIO JOCTYIIa GOJIBIIMHCTBA CTPAH K MEXKIyHAaPOLHbIM PbIHKAM KaryiTaia BOSHMUKIIM OIACeHNs 110 IIOBOLY
pocTa pucKoB (DMHAHCOBO HECTAOMIBHOCTHU B 3Tux crpaHax (Reinhart et al., 2003). Haue, Koryma mpaBUTeIbCTBA
OOBSIBJISIIOT O KPYITHBIX ITAKeTaX pacxXOI0B MM 3HAYUTEITbHOM CHIKEHMM HAJIOTOB 6€3 YeTKOTO MPeCTaBIeHus Oy-
Iyiien pUCKaJIbHON MOJUTHUKY (HallpuMep, BhIMTOJTHEH ST TpebOoBaHMI1 OI0YKETHOTO TIpaBuJia), GUMHAHCOBbIE PhIHKM
MOI'YT OTpearupoBaTh Ha 9TO pellleHye HeraTuBHO. B TO ke BpeMst HeraTyBHbIE PbIHOUHbIE CUTHAJIBI OT CYBePEeHHbBIX
KPEeIUTHBIX PENTUHIOB, BICOKNME YPOBHM AOXOMHOCTH FOCYIapCTBEHHBIX OOIMIalyil ¥ BO3pacTaHue CIPeIoB I10
CyBEpPEeHHBIM KpeAuTHBIM fedonTHbiM cBoraM (CDS) cTaHyT CrTOCOOCTBOBATH CYIIECTBEHHOMY OT'PDAHUYEHUIO I10-
TeHIMaIa (PUCKATBbHONM MOJIMTUKY KaK B CpelHe-, TaK U JOJITOCPOYHOM ITepUOIe.

Co06biTrs 2022-2024 rr. mokasasm, YTO SKCIIaHCUOHVCTCKAS TTOJIUTUKA TTPAaBUTEIBCTB B YCJIOBUSIX CHUKEHMS 3(-
dexkTuBHOCTY TpouieHTHOro KaHaja TM JKIT LIb cranoButcs uncto nmporHOIsAimMoHHOi. Bo-mepBbiX, GuckaibHast
9KCIIAHCKS IIO3BOJISIET Ka3HAUelCTBY CO3aBaTh B 9KOHOMIKE HOBbIE eHbI'M, CTUMY/IMPYIOILIME POCT IOTPEOUTETBCKIUX

5 ELB (Effective Lower Bound) - 5T0 HVKHMIT TIpe[Ies 4JIs1 KTIOYeBOi CTaBKM, [PV JOCTYKEHMM KOTOPOro 3(peKTUBHOCTD IPOLieHT-
Horo kaHasna JIKIT LIb ctpemuTcs K HyIiO.

% Tlo maunusiv Trading Economics, B centsGpe — okTsiope 2024 r. ypoBeHb rofoBoii nubisiimm nmpotus 2022 T. CHUBMIICS, HO BCe 5Ke BO
MHOTMX CTpaHax GbLJI ellle BbIIIIe IeJIEBOTO YPOBHS, YCTAHOBJIEHHOTO [IeHTpaIbHbIMM GaHKamu (% ): B Aprentune — 209; Typryn — 48,58;
Poccun - 8,6; Mnguu - 6,21; Bpaswin - 4,76; ABctpanmu — 2,8; Snounn - 2,8; CILIA - 2,4. Inflation Rate. Trading Economics. https://
tradingeconomics.com/country-list/inflation-rate

7 Ha Hos16pb 2024 I. pasMep rocynapcTBEHHOro foira cocTasu (TpiH goit.): B CLIA - 35,993 (122,9 % BBII); Kurae — 14,773
(82,9 %); dnouum - 13,756 (303,6 %); Bemmro6puranmu - 3,863 (110,4 %); ®panrmu - 3,800 (129,8 %); Utamum - 3,678 (174,9 %);
TFepmannm - 3,426 (80,7 %); Unpym - 3,360 (97,6 %); bpasumun - 2,146 (107,8 %); Kanapma - 2,344 (130,9); Poccun - 0,436 (19,7 %).
US Debt Clock.org. https://www.usdebtclock.org/world-debt-clock.html
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1ieH 1 Tekyten nadmsym (bypraukos, 2021). Bo-BTopbIx, KpYITHBIN OFOIKETHBIN JeOUITUT CIIOCOOEH CIIPOBOLIMPOBATh
MepeoIeHKY peaibHbIX aKTMBOB Ha OTHEJIbHBIX CEerMeHTaX (MHAHCOBOrO PhIHKA. B-TpeTbMx, pOCT rocyqapCcTBeHHOIO
JIOJITa Vi TTOBBIIIIEHVe COBOKYITHBIX 3aTpaT Ha ero 06C/Ty>KuBaHye 0CIabIsSIIOT KyPC HallMOHAIbHOV BaJIIOThl, 0COOEHHO
B CTpaHax ¢ Hepa3BUThIM (prHAHCOBBIM pbIHKOM (Tpexke Bcero — CDOP) (Banerjee et al., 2022). Oto mpuBoguT Kak
K TaJIbHENIIIEMY POCTY ITPEMMIL 32 CyBePEHHbIN PUCK, TaK M HOBbIM OTPAHMYEHMSIM JOCTYTIA K MESKTYHAPOIHBIM PhIHKAM
JleHer 1 KalnuTasa, ClIoCOOHbBIM B ycoBusIx yykectoueHust [IKIT mpuBecTH K gasibHeNILIEMY POCTY TeKYILen MHIIALIN.

Poct nepeuyHoro geduimta 61oaKeTa MoBbIIIaeT CyBepeHHbIN PUCK, OKa3bIBasi HEraTMBHOE J1aBeHNe Ha OOMeH-
HBIJ BAJIIOTHBIA Kypc. [Ipy aTOM 60Js1ee BbICOKAs MPEMUS 32 PUCK YBEJIMYMBAET KOMITEHCAIIMIO MHOCTPAHHbBIM MHBE-
CTOpaM M CHM3KAEeT MX CITPOC Ha BHYTPEHHME aKTUBbI, UTO MPUBOIMUT K AAJIbHENIIIEMY 06eCIIEHEHIIO HallMOHATbHOM
BasmoThl (Aguilar et al., 2022). CBs3b MekAy IIpeMumeit 3a CyBepeHHbI PUCK M OOMEHHBIM KypPCOM CUJIbHEE ObeT 110
C®P, 0cobeHHO ecyv OHM NOABEPsKEHBI PUCKY 3aMMCTBOBAaHMS B MHOCTPAHHOI BJIIOTE MM €CJIU LOJIST MHOCTPaH-
HBbIX MHBECTOPOB B JOJITaX B HAI[MOHAJIbHO BaIIOTe BbICOKas. Ho make ecim cyBepeHHbIN JOJT AJEHOMUHUPOBAH
B MECTHOJ BaJTIOTE (B CBSI3Y C ITPOBOAMMOM B 3TUX CTPAHAX IMOJIUTUKON Je0Iapu3alum), TO CTpaHa-3aeMIIUK T0-
MpeskHeMy GyIeT MOIBEPIKEeHA BAIIOTHOMY PUCKY, TaK KaK 3TOT PUCK TEPEHOCUTCS Ha MEKAYHAPOIHbIX MIHBECTOPOB,
BJIAZEIOIIMX JIOJTOBBIMU OOSI3aTEIbCTBAMMU B 3TOM HAI[MOHAIBHOM (MECTHO) BaJIIOTE.

Haxkowetr, 60siee BbICOKast IIPEMUST 3@ PUCK MOKET IPUBECTH K POCTY HENTPaIbHOM MPOIIEHTHO cTaBKu (1), mo-
ckosibky B CDP (Takmx kak PD) 6e3pncKOBOI CTaBKOM B GOJIBIIMHCTBE CJIyYaeB CUMTAETCS CTaBKa, OIpeaesisieMast
KaK CyMMa JOXOMHOCTM KasHaueiickux obauranuii CIIIA riroc mpemus 3a KpeauTHb puck crpadbl (Cavallino &
Sandri, 2019). Takum 06pasom, B CpeqHECPOYHON TEPCIeKTMUBE TeKyIash (prcKaJbHAs MOJUTUKA MPENSITCTBYET
TIpUBENEHNIO MHQIISIMY K 1ieJIeBOMY YpoBHIO 1IB, GyHKIMOHMPYIOIIErO B paMKax TpaauIMOHHOro pexkuma TU.
WNHaue, duckanpHas MOMUTHUKA MPABUTEIBCTBA CIIOCOOHA cOo3naTh (GucKambHYIO MHQISIMIO, KOTOpasi HUKAK He
KOHTpoJiMpyetcs u He perynaupyertcs LIb. Ho Tem He menee 11B B ycitoBusix meicTByoiero peskuma T moBbiiiaeT
KJIIOYEBYIO CTaBKY, PACCUMTBIBAS, YTO MPUPOJA MHAUIAIMM — MOHETapHasl, TPOBOIMPYS TeM CaMbIM COXPaHEHMUE
BBICOKMX TPOIIEHTHBIX CTABOK B 9KOHOMMKe Ha 60Jiee JTUTeTbHbIN TIePUOf,.

3. O0630p IUTEPATYPHI

Munton @puamaH yTBEpsKAal, YTO MpUpoaa MHAISIUY BCEra U Besfie SIBJIIEeTCS YMCTO JEeHEKHbIM SIBJIEHU-
eMm (Friedman, 1968). [Tanee Po6ept Jlykac 060CcHOBa HayMuMe AOJATOCPOYHONM TECHOM B3aMMOCBSI3U (BbICOKOTO
YPOBHST KOPpeJISILIIA) MEKIY TeMIIaMI POCTa JeHEeXXHOTro MpenjioxkeHust 1 MoHetapHoi uHdssiment (Lucas, 1980).
I'peropu MaHKbIO, TpOaHaAIM3MPOBaB gaHHbIe 110 3koHoMMKe CIIIA 3a mepuon 1870-2019 rr., mpuiiiesn K BBIBOAY, UTO
KOppeJILys MeKIy MHOISIeNn 1 poCTOM MOHEeTH3aIy (IeHeKHOTO MPejIoKeHusT) SKOHOMYKHM cocTasiser 0,79
(Mankiw, 2020). Ho maHHas B3aMMOCBSI3b OIPeNe/siach MM B paMKax IOJUMTUKY MOHETapHOI'O JOMMHMPOBAHMSS,
chopmupoBasierocs B nepuop «Bemkon ymepensoctu» (Great Moderation) (1995-2007 rr.). imenHo Torma Ka-
3aj10Cb, uto JKII IIB perumia npobnemy undmsauym u genosoro uykia (Blinder, 1999)°, a Ha pMHAHCOBBIX phIHKAX
B JIOJITOCPOYHOM TIepUOJie OTCYTCTBYIOT IMCOaIaHChl, HEOTIPENEIEHHOCTDb U MPOIIEHTHBIE PUCKMU.

Ho, naunnas ¢ pa6or Jlunepa (Leeper, 1991), Cumca (Sims, 1994) u Byndopma (Woodford, 1994), monerapuas
pupoaa MHQIIALMM HauMHaeT TiepecMaTpuBaThbCsl, CTAHOBSCh B HACTOSIIIee BpeMsl OMHMM 13 HauMeHee CIIOPHBIX
M IMCKYCCUOHHBIX YTBEpKIeHMIi B coBpeMeHHOM skoHOMMKe (Gao & Nicolini, 2024). BHOBb BO3HMKaeT BOIPOC,
B Ue€M MCTMHHAs TPUYMHA POCTa IIOTPebUTeIbCKUX 11eH. B cBonx 6osee panHux paborax CapmkeHT n Yoiec (Sargent
& Wallace, 1981) yBumenu aTy NpuUMHY pOCTa IieH B OromskeTHOM aeduiute. B nanbhelinem CapmaskeHT (Sargent,
1983a, 1983b), mpoaHaM3npoBaB MHOKECTBO UCTOPUUYECKUX STM30L0B, ITepeBepHyJ u3peueHne Mwtrona @puamana,
0OBSIBUB, UTO «yCTOMYMBO BbICOKasi MHMIALIMS BCETAa U Be3[e sIBJigeTcs hMCKaIbHbIM siBieHnemM» (Sargent, 2013).
OnIHOBpPEeMEHHO OHU, YBSI3aB IIEPBUYHBIN AedUIUT C FOCYEAPCTBEHHBIM JOJITOM, OOpaTWIM BHMMaHMe Ha TO, UTO eCJIN
LIb 6ymet dmHaHCHpoBaTh AeULIAT FOCYIapCTBEHHOrO OI0KeTa 38 CUeT SMUCCHUM FOCYIapCTBEHHOrO I0JIra, TO OH

8 IMomuTiKa MOHETapHOTO JOMMHMPOBAHMS BK/IIOUAET YeThbIpe MOHETAPHBIX PEXMMA, KOTOPbIE CIIY)KAT HOMMHATLHBIM SIKOPEM M
IIPOMEKYTOYHOM 1IeJIbI0 JeHeKHO-KPEeOVTHOM MOIUTUKY LIEHTPAIIbHOrO GaHKa: peskyM OOMeHHOro Kypca (exchange rate anchor), pe-
SKMM TapreTMpOBaHMSI JeHeXXHOro arperara (monetary aggregate target), pesxum MHGISIIMOHHOTO TapretupoBanus (inflation-targeting
framework) u gpyrue pexxumsl (other targets).

° Bernanke, B. S. (2004, February 20.). The great moderation. Remarks made at the meeting of the Eastern Economics Association.
Washington. https://www.federalreserve.gov/boarddocs/speeches/2004/20040220/

2025 | T.19, N1 | RUSSIAN JOURNAL OF ECONOMICS AND LAW E ﬂ 27



Kpuntomup v undpposble GrHAHCHI

nmoTepsieT KOHTpoJib Haf nHssumeit (Sargent & Wallace, 1981). B masnbHeliiiem aTa 0co6eHHOCTb 60J1ee TIOAPOOHO
McceoBaach B pa3sBepHyThix Bapuanysax mexxay IKIT u dpuckambron nomutukon (Davig & Leeper, 2006; Chung
et al., 2007; Bianchi & Melosi, 2017; Chen et al., 2022).

C Tex mop B HAyYHOM JIATEPATYPE MTPOUHO 3aKPEMIICS MHTEPEC K MCCIeNOBaHMSIM (hUCKATbHOM MHAIISIINY, KOTOpast
CTajia aHaJIM3MPOBAThCSI B pAMKax HOBOI HAyYHON MapagurmMel — prckaabHo Teopuy ypoBHs el (The Fiscal Theory
of the Price Level, FTPL) (Chung et al., 2007; Bianchi & Melosi, 2014; Bassetto & Sargent, 2020; Cochrane, 2022,
2023b). [TaHHast Teopyusi TOKA3bIBAET, UTO MHAQJIALIMS OOJIbIIIe He BCEra I He Besze KOoHTpompyeTtcs Toiabko JIKIT I1B.
Boree Toro, paimonasnbhbie oxkugans u JIKII, anammsupyemMble B paMKax 3TOM (1iCKaIbHOV TeOPUM, IIPeAIIo/Iaraior,
YTO HEBO3MOYKHO CHU3UTD MHQJIsILINMIO 6e3 (ucKalbHOM mogaepskki. OmHaKo 1 3mech Mexkay mnpeacrasutesissvu FTPL
BO3HMKAIOT OIpe/eJIeHHbIe PAa3HOIIACHST, KOTOPbIE TPUBOMSIT K «Pa3HOUTEHMSIM» MEKIY peaTbHbIMM MTPOIIEHTHIMMU
CTaBKaMM, CHVKAIOIIMMY MHQUISIUIO, Y PeaIbHbIMM MPOIIEHTHBIMYM CTaBKaMM, ITOBBIIIAIOIIMMY PAaCXOMbl IIPaBU-
TeabCTBa M MHGISIIVEIO. HO Ipy 3TOM MeXXIy BCeMM CTOPOHAMMU 3TOM OVICKYCCHUM CYILIECTBYeT eIMHOe MHEHWE, UTO
noBbiiieHye [Ib mpolieHTHOV cTaBKy 6e3 KaKux-M60 M3MeHeHui B (pMCKaJIbHOM MOJUTUKE He CIIOCOGHO CHUSUTh
vHOISIMIO faske B KpaTkocpouHoi nepcrnektyBe (Cochrane, 2023a).

115t TOro YyTOOBI MOHATH YCTOMYMBOCTb MHGISINM B JOJITOCPOYHON MEPCIIEKTUBE, YaCTO aHAJIU3UPYETCS POITh
KPaTKOCPOYHBIX OKUAAHUI U UX BJIMsSIHME HA GopMMpoBaHMe 3apaboTHOM IaThl. Ho mpencraBuTe/ i HEOKEIMHCHU-
AHCKOJi TeOpUM He PacCMaTPUBAIOT 3TY B3aMMOCBS3b B KPaTKOCPOUHOM Cpe3e, IJIsl BCeX HUX He KpaTKOCPOYHbIE,
a IOJITOCPOYHbIE OKMAAHMS SIBJISIOTCS KJIIOUeBbIM (paKTOPOM MaKpOsKOHOMMUeckoii crabuiabHocti (Rudd, 2022;
Blanchard & Bernanke, 2023). Ho B Tekyiieil 5KOHOMUYECKOI peaJIbHOCTM BCe IelCTByeT HaobopoT. Tak, ecyn
PabOTHMKM 3HAIOT, YTO OHM MOTYT IepecMaTpuUBaTh CBOIO 3apabOTHYIO TUIATy KayKAbIV T'OM, UJIM TTOJITOZA, TO AOJITO-
CpOYHbIe COOBITHS B 3HAYUTEJIbHOI CTEIEeHM ITepeCcTaloT MMETh Kakoe-1Mb0 3HaYeHue 1)1 IEHOBOM CTaOMIbHOCTM.
AHaJIorMuYHbIe PacCyKIeHMs TPMMEHMMbI U K MOBeAeHMIO 1leHooOpa3oBaHus 6usHeca. [Tosatomy IIB momkHBI BO
BpeMeHa HeCTabMIbHOCTY OOJIbIe OPMEHTUPOBATHCSI Ha KPaTKOCPOUHbIe COOBITHS, OCTABasICh IIPU 3TOM IMOKUMM,
1 u3beraTh CTAHJAPTHBIX PEIleHu! B HeCTaHAAPTHOM cuTyauyy. Hesb3st HeOOIeHMBAaTh KPAaTKOCPOUHbBIE PUCKU,
KOTOpbIE€ MOT'YT BO3HMKHYTbh U IIPOSIBUTHCS B Bymyrem'C.

FTPL npepmonaraet, 4To B yCJIOBUSIX MaKPOIKOHOMMYE CKOY HeCTaOMIbHOCTM eHbrY LIB BTOPMYHBI 1 UTO OTpe-
IleJIeHyie YPOBHSI II€H MOKHO JIyYIlIe TOHSITh, PACCMOTPEB COOTHOIIIEHME TEKYIIEN CTOMMOCTY OIOIKETHOTO GasiaHca
MKy 06sI3aTeTbCTBAMy ITPABUTEILCTBA M €ro GymylMMy MepBUUHbIMK MpoduiiuTamyu. OJHOBPEMEHHO BakKHO
TaKyKe YUYUTHIBATh JMHAMMKY POCTa TOCYHAPCTBEHHOTO J0JITa M CyMMY TMPOIIEHTOB, CBSI3AHHBIX C OOCTY>KMBAHVEM
3TOTO JOJITa, TaK Kak IepepacripesiesieHlie peaJbHbIX BbIMIJIAT 10 Pa3IMYHbIM CPOKaM TOTallleHUsT HOMUHAIbHOTO
rOCyIapCTBEHHOTO JIOJITa CIIOCOGHO CHM3KATh MHQIISIIIVIO B YCJIOBUSIX OTPaHMUEHHBIX OMEPAIMOHHBIX BO3MOXKXHOCTEN
LIB. U1 XOoTs pOCT IeHesKHOM MacChl B YCJIOBMSIX (DMCKAJIbHOTO CTUMY/IMPOBAHMS MTO-TIPESKHEMY OCTAeTCsI HEeIToCpes-
CTBEHHOM TPUUYMHON POCTa MHQIISIMY, KOHEYHOM MTPUUMHON ee IMHAMUKY CTAHOBUTCS CBSI3b MEKIY HOMMHATbHBIMU
rocyfapCcTBeHHbIMM ob6uratsamm 1 geubramu 115, HomuHaibHbie o6mmUraiiiy IBISIIOTCST Tpe6OBaHMSIMM K JeHbTaM
L1b, 1 mpaBuUTENIbCTBA IO BCEMY MUPY 0Opaliaaich K Ie4aTHOMY CTaHKY BO BpeMs BOVH U ITepUOIOB (PMHAHCOBBIX
KPU3MCOB, YTOOBI MOMYyUnTh AeHbrM 1B, Heo6xommuMble 1Jis1 MOKPBITUSI CBOMX 06s13aTebCTB. [109TOMY B YCIOBUSX
MaKpPOIKOHOMMYECKOI 1 (hMHAHCOBOI Heolpeae/ieHHOCTY MMeHHO FTPL naet 06bsicCHEHMEe TOMY, KaK IIPaBUTEIbCTBO
¥ MOHeTapHble opranbl BaacTy (L[B) MoryT BiMsTh Ha 11eHbI (Uepes Co3maHie MOHETapHbIX U (BDUCKATbHBIX IEHET).

Mol pasgensiem nosutmio Xoyuta u CapmkenTal!, Bappo n Besuku (Barro & Bianchi, 2023), orcranBarommx
duckanbHyI0 PUPOLY MHQUISIMM, BOSHUKIIYIO MOC/IEe MaHAEeMUY. DMIMPUUYECKMe NTaHHbIe Pa3sBUTUS MUPOBON
SKOHOMMVKM CBUIETEIbCTBYIOT, UTO 32 MOCJIETHNE TPY rofa MHAQIISIIVS pUBeIa K KPYITHOMY IIePEeBOLY PECYPCOB OT
YACTHBIX AepsKaTesien 06uralmii K MpaBUTeIbCTBY (HO B KOHEUHOM MTOTE JIET/Ia Ha MJIeUl BCeX HaIOTOIIaTe bIIM-
KOB). B yC/IOBUSIX CTPEMUTETLHOTO POCTA TOCYAAPCTBEHHOTO A0JTa U OIOIKeTHBIX Ne(PUIIMTOB B BeOyIINX CTPAHAX,
BUIIMMO, CJIEYET OKUAATh, UTO (PUCKaIbHAS MHQUISIIVS CTaHET IJITaBHBIM KOMITOHEHTOM YCTOMYMBOI'O POCTa MUPO-
Boy uHpssiuym. U oHa, ckopee Bcero, GymeT pactu 6oJiee BbICOKMMY TeMITaMM, YeM TEMITbI POCTA, YCTAHOBJIEHHbIE

10 Wunsch, P. (2024, May 8). Beyond hawks and doves: trying to get it right in an uncertain world: Guest lecture. Governor, National
Bank of Belgium. P. 10. Frankfurt. https://www.bis.org/review/r240806d.htm

1 Hall, G. J., & Sargent, T. J. (2023). Fiscal Consequences of the US War on COVID. Bank of Korea International Conference and
the IMF Conference on Fiscal Policy in an Era of High Debt Mimeo, Brandeis University and NYU. http://people.brandeis.edu/~ghall/
papers/Fiscal _Consequences.pdf
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Xwibirepom, PaBuBom u Peiicom (Hilscher et al., 2021), paccunTanHble UMY Ha OCHOBaHMY JAHHbIX 13 Pa3IMUYHbBIX
onyit uHmsIyn. Tak, 4To6bI ceaTh BbIBOABI 06 OKMAAHNSIX (MHAHCOBOIO PHIHKA U OLIEHUTH BEPOSITHOCTb BO3-
MOYXHOTO pocTa MHQUIALMK 1Mo cocTosiHMIO Ha 2017 1., oHM yCcTaHOBWIM, UTO pocT uHusauuu Ha 0,3 % criocobeH
06eCILIeHUTDb TOCYNapCTBEHHbIN Hor 6ojee ueM Ha 4 % BBII B rog 2

Takum o6pasom, cTabuabHasT MHGISAIMS TpebyeT COrJIacOBAaHHOTO BO BPEMEHM U MPOCTPAHCTBE AeHEKHO-(PU-
CKaJIbHOTO B3aMMOJIEMCTBMSI, 8 MMEHHO UeTKOI KOOpAMHALIMM MEKAY TeMiamu pocta aeHer 1B u Temmamu pocra
JeHer KazHauelicTBa. [Ipy 9ToM B KauecTBe « HOMMHAJIBLHOTO SIKOPST» TOJIKHBI BBICTYTIATh 1eHbI'M L1B, KOTOpble MOSKHO
MCIIOJTb30BATh /ISl YIIJIAThl HAJIOTOB Y APYTUX 00SI3aTeTbCTB CYObEKTOB 9KOHOMMKM (JOMAITHMX XO3SMCTB U O13Heca)
nepeq rocygapctBoM. [TosiBiieHe B o6paiiieHny GMCKaaIbHbIX JEHET JO/DKHO ObITh CBSI3aHO C MHBIMM OXKUIAHUSIMUA,
a MIMEeHHO TOTO0, YTO B GYIyIleM ITPaBUTEIbCTBY MOKET HE XBATUTh MMEPBUUHBIX JOXOIOB, YUTOOBI TOKPHITH PACXOMbI,
HaTpaBJisieMble B peabHYIO 9KOHOMMKY. [109TOMY et Mbl O-TIpesKHEMY GyIeM pacCcMaTpuBaTh QUCKATbHYIO MO-
JIUTUKY KaK (HaKkTop, Masio BAMSIONINI Ha MHQISIIIOHHbIE OKUIAHMSI, TO MbI 00S13aT€JIbHO TIOTYUYMM POCT TEKYIIEN
uHpusaIyy (Kak ceivac), 0cCOGeHHO el OHa OyIeT peryyiMpoBaThCsl B YCIOBUSIX CTAHIAPTHBIX MTPaBU/I HEOKEITHCH-
aHckoro «yskectouenust» JJKIT v Her3MeHHOM (bUCKATbHO MOTUTUKIA.

4. OcHoBHbIe MOCTY/IaThI (PMCKATHHON TEOPUM YPOBHS IIeH

OO6cynMB HEKOTOpbIe HEIOCTAaTKM MeiCTBYIOIero pesxkuma TH, BOCHOIb3yeMCs OCHOBHBIMM TOCTUKEHUSIMU
(uckanbHOM Teopuu ypoBHs 1ieH (FTPL), a MMeHHO pe3y/ibTaTaMy B3aMOCBSI3M MEKIY OMHAMMUKON JOJITOCPOYHONM
MHOISIIVN U peabHOM MPOLIEHTHOM CTaBKM, a TAK’Ke MKy OrpaHNYeHUsIMM OFOIyKeTHOTO MpoduumTa 1 rocymap-
CTBEHHBIM JIOJITOM. DTO TIO3BOJIUT HAM B YCJIOBUSIX MaKPO3KOHOMMYECKOV HEOIPeeIeHHOCTU BHECTM HEKOTOPbIE
KOPPEKTUBBI B ANCTBYIONIMI pesxkxuM TV, B TOM 4nciie ¥ MaKpOSKOHOMMUYECKME TTPOTHO3bI, HA OCHOBAHUM KOTO-
poix 1IB onpenmensiorT oxxkumaeMyto MHQISIMIO ¥ OMepalioOHHbIe MTPOLIEHTHbIE CTaBKM, a (ycKaabHas MOJUTUKA —
HeNpeIBUIECHHYIO MHQIIAIMIO M PaCXOIbl Ha MOTAIIeHNS TOCYAAPCTBEHHBIX 00S3aTeIbCTB.

Bo-miepBbIX, MMest JOITOCPOUHYIO 33[I0JIKEHHOCTb, HO He MMes BO3MOKHOCTM M3MEHUTH MIEPBUYHBIN TPODULINT,
6oJ1ee BBICOKME MTPOIIEHTHBIE CTABKY MOT'YT ITPUBECTY K CHVYDKEHUIO MHAJISIIVN TOJIBKO 3a cueT GoJiee BbICOKOM MH-
sy B 6ymyiem.

Bo-BTOpBIX, 60jIee BbICOKME MPOLIEHTHbIE CTaBKYU CHUKAIOT MHMIISAIMIO TOTHA, KOTa OHM YCTOMUMBBI M KOTJa
OHM I/ ICTBUTELHO PACTYT (OTPASKAIOTCS B JOJITOCPOYHON KPUBOI JOXOZHOCTH), a He Korjaa o6 atom 3assister LB
Ha CBOMX OQUIMAIbHbIX OpMUHTax.

B-TpeTbux, r1aBHbI MeXaHM3M, C IIOMOIIbIO KOTOporo 1Ib MoskeT BpeMeHHO CHU3UTh MHQUISLNIO, — 9TO BO3-
MOXKHOCTD PEry/siTopa IepepacipeiesisiTb peaibHbIe BBIIIIAThI M0 PasJIMUHbIM CPOKAM TOTallleHnsT HOMUHAIbHOTO
rOCYIapCTBEHHOT'O JIOJITa.

B-ueTBepThIX, IIIOKM «IIPE[IIOKEHNS» BhI3bIBAIOT BPEMEHHYIO PeaKI[yio MOBbIIIIEHNS YPOBHS 1IeH, a He BpeMeHHY0
peaxIMio CHUKEHMS YPOBHS MHQIISIUN.

B-nThIxX, MOBBIIIEHE HOMMHA/IbHOM ITPOLIEHTHON CTaBKM 6e3 KaKuX-/I1M00 M3MeHeHN B (DMCKaIbHOM IOJUTUKE
HEe CMOKET MPUBECTHU K CHVDKEHMIO MHMISAIMY Taske B KPATKOCPOUHOM MEePCIIEKTUBE.

B-1tiecTsix, Korma BosHMKaET (GrCKaIbHbIN AMcOaaHC ¥ KOTma B 9KOHOMMKE OTCYTCTBYET SIBHbIN 1edOJIT, TO MH-
b1y MOKET pacTu, YTOObI 06 CIIEHNTh HAKOMMBIIIMIACS TOJIT 3@ CUET MCIIOIb30BAHMS MEPBUUHBIX TTPODUIINTOB.

B-cenpMmbIx, 06CTyKMBaHME TOCYAAPCTBEHHOTO IOJTa JOJIKHO IIPOUCXOAUTD Ha ypOBHE nuddepeHIIpoBaHHbIX
MIPOLIEHTHBIX CTABOK, MMPUBSI3aHHBIX K (OPMUPYEMbBIM ITPODUIIUTAM.

B-BocbMbIX, IJIT TOTO YTOGBI MOHSTh YCTOMYMBOCTh MHOSINM, MbI JOKHBI PACCMOTPETb KPAaTKOCPOUYHbIE
OKMIaHMS HaceJIeHNMsl ¥ 6M3Heca B YaCTy OMHAMMUKIM OTHOIIEHMI «3apIuiaTa — LeHb» 5.

B-meBsiThIX, 95KOHOMETpHUUECKYE MOLIEM He BCera MOr'yT ObITh Ha/IeSKHBIM MHCTPYMEHTOM YIIpaBJIeHMs], Ha KO-
topbiii 1B 1 mpaBuUTENbCTBY ciiemyeT mosiaratbest. OCOGEHHO 3TO KacaeTcsl TeX MOJesieli, KOTOpble YOeXKIaroT Hac,
uTo MHGIALMS — 3TO Bcerga BpemeHHoe sisienne (Cochrane, 2023a. Pp. 38, 39, 50-52).

12 Eciu 6bITh TOYHBIM, 3TO BE€POSITHOCTDb C HOHpaBKOIL/'I Ha pUCK, M OHa MOYKET He COBIIagaThb C MCTUHHOM BOCHpVIHVIMaeMOﬁ BepoOsAT-
HOCTBIO CO6bITI/IH, ITOCKOJIbKY OHa MOJKET IIpeyBe/InUMBaTb BEPOSITHOCTb peL[eCCI/If/l " IIPUYMEHbIIATh BEPOATHOCTDL IMOABEMOB. O,E[HaKO,
Aaxe eC/IM YYaCTHUKU (bVIHaHCOBOI‘O PBIHKA OXXMaaJin, YTO BbICOKAsT I/[H(bIIHI.[I/IH 6y,ueT CBsI3aHa C GOJIBILINM I1oabeMOM, KOPPEKTUPOBKa He
VIBMEHUT CYLLIEeCTBEHHO BbIBOA O TOM, UTO 3TO cobbITHE BOCIIPMHMMAJIOCh KaK MMeroIee O4YeHb HM3KMeE IIaHCbI.

13 Arce, O., Hahn, E., & Koester, G. (2023, March 30). How tit-for-tat inflation can make everyone poorer. European Central Bank, Blog.
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BaskHO OTMeTHTb, UTO NlepeurciaeHHble mocTyarsl FTPL He BO BCeM IIPOTMBOpeYaT HeOKeTHCHaHCKUM MOZEISIM,
B KOTOPBIX [JIAaBHBIM OIepaliMOHHbIM MHCTpyMeHTOM JIKIT sBisieTcst HoMMHaIbHAs TPOIIEHTHAs CTaBKa, PeryyimpyeMast
craHgapTHbIM mpaBuioM Teitopa. 11 B pamkax peskuma TU morskeH HauaTh 6€CIIOKOMTBCS TOJIBKO TOTMA, KOTma
B CTpaHe HauMHAET PE3KO pacTy GpeMsi roCyJapCTBEHHOTO moira. M 3To 6eCoKOMCTBO JOMKHO ObITh CBSI3aHO, BO-
MEPBbBIX, C HAJTMUMEM B SKOHOMMKE BbICOKMX MPOLIEHTHBIX CTABOK U, BO-BTOPbIX, OTCYTCTBUEM MJIV HEIOCTATOUHBIM
YPOBHEM IepBMYHOTO MpoduiinTa, HEOOGXOAMMOTO JJIsl TIorallleHMs ToCyIapcTBeHHoro ponra. [Toaromy st yxona
SKOHOMMKM OT fedosra LIB cienyeT ynepskMBarh KJIIOUEBYIO CTaBKY HYKE HEKOTOPOI BepXHEN I'PAaHMIIbI IIPOLIEHTHOTO
KOpumopa, 4To6bl 6e3 pocTa CyBepeHHOI'o PUCKa OOCTYKMBaTh 3TOT JOJL. B 3TOM cityyae 1iejib 1IeHOBOM CTaOuIb-
HocTM (HM3KOM MHGIsaumn) 11 LB MoskeT BpeMeHHO OTXOANUTDb Ha BTopoy wiaH (Schmidt, 2023).

B kauecTBe npumMepa MmoHeTapHoro crangapta JJKIT MoskHO paccMOTpeTbh MOAM(DUIIMPOBAHHBIN BapMaHT peskuMa
TU, 1na xoropsii B 2020 1. nepetiia @PC CIIA, Ha3bIBa€MbIN PESKVMMOM TapreTMPOBaHMsI CPEIHEro YPOBHS MHQIISIN
(Average Inflation Targeting, AIT). B ®PC yTBepskaaloT, uTo AaHHbI peskuM TU B yCIOBUSIX peanmsanyy IOJIUTUKI
(bMCKaIbHOTO JOMMHMPOBAaHMS TPABUTETHCTBA HE CTAHET CIIOCOOCTBOBATH POCTY MHQIISIIMOHHOTO CITPEAA, TOCKOJIbKY
naccuBHas (yureminast Ha Bropoit wiaH) JKIT mo3Boaut oskumaemoit nHQUISIIUY (B paMKaX MaKpOIKOHOMUYECKOTO
MIPOrHO3a) OCTaBaThCsI BhIIIE CBOETO YCTONUYMBOIO CpelHero ypoBHs. VHaue, yeM cuiibHee GyfeT IPOSIBISIThCS 3a-
BUCHMMOCTD LIeJIEBOM cpegHel MHOSIY OT mpoiuioro smnupuyeckoro ombita IKIT cTpaHbl, TeM MeHblie OymeT
HabII0maTbCss POCT HOMMHAJIBHOM KJTIOUEBOM CTaBKM OTHOCUTEIBHO OXKMAAEMOM MHQUISIMY U TeM GoJiblie 6ymeT
MIPOVICXOOUTDh CHIUsKEHME peajibHOM mpoieHTHoM craBku (Liu et al., 2023), crtoco6HONM CTUMY/IMPOBATh PasBUTHE
SKOHOMUKH, 0O6CTYKMBATh FOCYIaPCTBEHHbII JOJT 1 00eCIIeuBaTh CO3AaHMEe HOBbIX PaGOUMX MECT.

Takum o6pasom, KpyMmHOMAacCIITaGHble MOKYIKY TOCYIaPCTBEHHBIX M YacTHbIX obsuranuii (QF), a Takke Io-
JUTHKA O HamepeHusIx omnpeneneHHon HampasiaeHHoCcTH JKIT (FG) cmocobHbl MpUBeCTM K PasMbIBaHMIO I'PAHMIL
MEXAY OEeHEXKHO-KPeOUTHOM U (DUCKAIBHONM TOUTUKONM, O YeM CBUIETETbCTBYET Psifi COBPEMEHHBIX MCCIIENOBA-
i, 9o mossosster 1IB ocyiectsisars Takyio IKII, kotopas 6ygeT 60jee 3(pGEKTUBHO BAMSITL Ha MHQIISIINIO,
BaJIIOTHBIN KypPC U peasibHyI0 IPOIEHTHYIO MOJIUTHUKY, CBSI3bIBasl GMCKaIbHbIe OycHaaHChl ¢ 0OeclieHeHeM Hello-
raleHHbIX OOIUT AN TOCYRAPCTBEHHOTO CeKTOPA, a TAKsKe CTOMMOCTb FOCYIApCTBEHHOTO AOJIra U 3aTpaThl Ha ero
obcyskuBanume. [1pu aTom LIB B aTOT Nepmop, 6ymeT MeHee arpeCCMBHO pearmpoBaTh Ha MHQISIIIMOHHbIE Pa3pPbIBbI,
a 60s1blile — Ha CTAOMIBHOCTD (PMHAHCOBOI'O phIHKA, ueM 3To mpemmnosaraet JIKII B peskume HeokeliHcaHckoro TU,
COGTIOAIONIETO CTaHJapTHbIe paBuia Tertopa (Barthelemy et al., 2021).

5. Pexxum TaprerupoBanus naduismym: pekomenaanym aisa banka Poccnn

Bank Poccum He miaHMpyeT KapauMHAIBHO YTO-MO0 MEHSITh WM Cepbe3HO KOPPEKTUPOBaTh B 6A30BbIX XapaK-
TepPUCTHUKAX JencTBytomlero pexxnma TU, chopMupoBaHHBIX B paMKax COOCTBEHHbIX HEOKEMHCUAHCKUX SKOHOME-
TPUYECKUX MOIEJISIX afaNTUBHbIX oskumannii'®. Bonee Toro, Bank Poccun yoeskmeH, 4To B paMKax CYIeCTBYIOIIEro
MHCTPYMeHTapus JecTBytolero peskuma TU criocobeH B CpeJHECPOUYHOM MTEPCIIEKTUBE PEINUTD ITPO6JIEMY HU3KOM
" cTabwibHOM MHOAAIMYK 32 cueT ykectoueHust [IKIT (TOBbIIIeHNST KJTFOUE€BOI CTABKM M BBEIEHMS MPYAEHIMAIb-
HBbIX OTpaHMYeHMI) U HOpMayM3auyu (KOHCOIMAAIN) OIOAKETHOM MOJUTUKM (COBMECTHO C TPaBUTEIbCTBOM),
MO3BOJISIIOIIMX BEPHYTDb TEKYIYI0 MHGALNMIO K 1iesn (4,0 %) B mepBoit nosioBuHe 2026 I. 1 B JajbHENIIEM yaep-
KMBATh ee Ha 3ToM ypoBHe'®, Ho muHammka tekyitei nadusiyn 3a saBapb 2023 - oktsi6pb 2024 T. mokasbiBaeT
COBEpIIIEHHO OOpaTHOe — BBICOKME MPOIEHTHbIe cTaBku B yciaoBusx skectkoir JIKIT banka Poccuu He mpuBopsT
K CcHIsKeHmio nHGusamu. Tak, ecyiu 3a yKasaHHBIM MEePUOJ, KJIoUeBasi cTaBka B Poccum BbIpocsa MOYTU B TPU
pasa, ¢ 7,5 mo 21 %, To uHGIALMS 3a TOT >Ke Iepuoj, BbIPOC/a IMPUMEpPHO B TaKOi sKe mpomopimu (6osee uem
B 2,4 pasa) - ¢ 3,51 no 8,54 %. Kak BumHO, MM 32 YKA3aHHBIN IIEPMOT, He CHU3MIACH (KaK IIPeqyCMaTpUBaIOCh
B paMKaX MaKpO3KOHOMMYECKOTO IMPOTHO3a), XOTsI MPOILIO 60siee BOChbMM KBapTaJIOB C Havyasla pOCTa KITIOYEBOU

14 Weidmann, J. (2020, November 5). Too close for comfort? The relationship between monetary and fiscal policy. Speech at the
OMEFIF Virtual Panel.

15 Bank Poccyun (2024). O yem roBopsIT TpeHAbI. MaKpPOIKOHOMMKA U PhIHKK. Broserens [lernapraMeHTa UCCaeIOBaHMIA U TPOTHO-
suposanms, 8(75), 3, 4.

16 Bauk Poccuu (2024, 30 okTs6pst). OCHOBHbIE HaIpaBJIeHs! €IMHO FOCYIapCTBEHHOI JeHeKHO-KPeIUTHOI momuTiky Ha 2025 rog
u riepuop, 2026 u 2027 ropos. C. 3.
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craBku'’. Bojiee Toro, MHQISALMS MPOLO/KAET HEYKJIOHHO PacTy M Aasibliie: Mo maHHbIM Poccrara, K 25 HOa6ps
TeKyLas MHQIIALMS B TOLOBOM BhIpakeHuy BbIpociia 1o 8,66, ko 2 gekabps — 10 9,01 u 9 mexkabps - 9,32 %18,

B 10 ske Bpems B 2023-2024 IT. poccuiickoe IpaBUTEIbLCTBO 3aMETHO aKTUMBM3MPOBAJIO CBOIO (MCKAIbHYIO I10-
JIUTUKY, O ueM cBuaeTenbcTByeT mepexon IIKIT banka Poccun B peskum pricKasibHOrO JOMMHMPOBaHMS. ba3oBbIiMu
MHAMKATOPaMM JaHHOTO peXKMMa BBICTYTIAIOT CAeMyIOolye MmoKasaTean: pocT nedunmra dbemnepaabHOro 61oKera,
pasMep rocygapCTBEHHOTO I0/ra (BHEIIIHErO ¥ BHYTPEHHEr0), 06'beM OIOPKETHBIX aCCUTHOBAHMI, HAIPaBJISIEMbIX Ha
TioraiiieHye rocyIapCTBeHHOro mosra (1leHHbIX 6ymar PD), noxogHoCTh o6uranmii, pasmeleHHbIx MuHduHom PO:

- meduuut dhenepanabHOro 6romkera (maee - ®B): 3,2 tpnu py6. (2023 1.) 1 3,3 TpaH py6. (2024 1.);

- BHYTpPeHHMe TOCyHapCTBEHHbIe 3aMMCTBOBAaHMS sl MOKpbITHs mebuimra OB: 1,5 Tpau py6. (2023 r.)
u 2,5 Tpiu py6. (2024 r.);

- pasmep rocygapctBeHHoro gosra P®: 25,6 tpau py6. (2023 1) u 31,0 Tpau py6. (2024 1.);

- 00beM OIOIKeTHBIX aCCUIHOBAHMI, HAIIPaB/IsIeMbIX Ha IOTrallleHue rocymapcrtBenHoro gosra: 0,8 TpiaH pyo.
(2023 1.) u 1,5 Tpau py6. (2024 1.);

— CpenHsIst JOXOMHOCTb CPeJHECPOUYHBIX 06Mranmii, pasmeleHHbix Munbuuom PD: 12,28 (2023 ) n 18,42 %
(2024 1.).

AHajniornysHasl [MHaMMKa 3TUX [ToKasaresieii 6bula 3aruiadupoBana Munduaom PO u wa 2025-2027 rr.:

- neduuut OB: 1,2 Tpau py6. (2025 1), 2,2 Tpau py6. (2026 1.) u 2,8 Tpau py6. (2027 1.);

- BHYTPEHHME TOCYIapCTBEHHbIE 3aMMCTBOBAHMS Il HOKpbITHS neduimra OB: 4,8 tpiu py6. (20251.), 5,1 Tpiu
py6. (2026 1.) n 5,2 TpiH py6. (2027 1.);

- pasmep rocygapcrBeHHoro gora PO: 35,4 tpiu py6. (2025 1.), 40,0 Tpid py6. (2026 1.) 1 45,0 TpiH py6. (2027 1.);

- 00beM OOIKeTHBbIX aCCUIHOBAHMM, HAIIPaB/ISIEMbIX Ha IOTallleH)e roCcyaapCcTBeHHoro noira: 1,4 TpiaH pyo.
(2025 1), 1,3 TpaH py6. (2026 .) u 1,3 Tpau py6. (2027 1.)"%;

- CcpemHsis JOXOTHOCTh CPeNHEeCPOUHbIX O6mraimii, pasmerieHabix Munpuaom PO B 2025-2027 rr., cropee
BCero, 6yIeT MpeBbIIaTh CPeIHNIA YPOBeHb JoxogHocTH 3a 2024 r.2°

OpHako BO3HMKAeT IPaBOMEPHBIM BOIMPOC, Kak JajibHellllee MOBbIIIEHME MPOIEHTHBIX CTABOK B YCJIOBUSIX
MTOJIUTUKM (DUCKATBHOTO CTUMYJIMPOBAHMSI CIIOCOOHO CHU3UTH MHpmsmio. Benb He ynanock ke banky Poccun
CHU3UTDb VHQJISIIUIO B TeUEHNE ABYX MOCIEOHNX JIET, KOT/IAa MPOILEHTHBIE CTaBKM ellle ObUTM He CTOJIb BHICOKVMM,
KaK OKMIAeTcs, HalpuMep, HesaBucuMbIMM 3Kkcrepramu B 2025 r.2! HeokelHCHaHCKIe MOIEIN afalTUBHBIX OXKM-
JaHui, ucrosib3yembie 115, He B COCTOSTHUM OOBSICHUTD, TIOUeMY 60Jiee BbICOKME TTPOLIEHTHBIE CTABKY He CITIOCOOHBI
CHU3UTDb MHQIISLINIO B YCOBUSIX TOMUTUKM (HUCKAILHOTO JOMUHMpPOBaHus. HarpoTus, sTi Momesn, mosSBUBIIECS
B 1990-x rr. B mepmop, HU3KMX MPOIEHTHBIX CTaBOK, CIOCOOHBI OOBSICHUTD CHMsKEHVE MHQIISIINY TOIBKO B YCIIOBU-
SIX «HEeM3MEeHHOM ¥ (GMCKaJIbHOM MOJUTUKI Y, CTAOMIBbHO OIOIKeTHOM KOHCOMMAaln, GopMUpyeMoii B paMKaMu
YTBEPKIEHHOTO OGIOMKETHOTO ITPaBuUIa.

CospemenHas skectkas [IKII B yc/IOBUSIX MOMATHURY (DUCKATIBHOTO JOMWHMPOBAHMSI CTAHOBUTCST OIIMOGOYHO,
TaK Kak He CIoCco6GHa KyMMpoBaTh PUCKK (DUCKATIBHOTO CTUMY/IMPOBAHMS, HE YUTEHHbIE B MAKPOIKOHOMUUECKOM

17 M3smeneHuMe KiII0UeBOJI CTABKM B IIOJIHON Mepe BIMsIeT Ha JUHAMMUKY CIIPOCA 1 LieH He cpasy, a co BpeMeHeM. ITo oneHkam BaHka
Poccun, nis sToro Tpebyercs ot 3 1o 6 KBapTajaos. DTo 03HauvaeT, uto bank Poccun Ha ropusonTte 0,5-1,5 roma MokeT 06eCreunTsb Bo3-
BpaiteHne MHOISIIMK K HeJIM B CJIydae ee OTKJIOHEHMS.

8 Yndnsaums B Poccun mpomomkaer yekopatbes. (2024, 11 gexa6pst). BKC-skempecc. https://bes-express.ru/novosti-i-analitika/
1733934111-infliatsiia-v-rossii-prodolzhaet-uskoriat-sia

19 Tocymapcreennas yma ®enepanbroro Cobpannms Poccuiickoit @emeparym. (2024, 30 centsbps). O BHecennu npoekra Dege-
pasbHOTO 3aK0Ha «O denepanbHoM 6romkere Ha 2025 rox 1 Ha mIaHoBbIi mepyon 2026 u 2027 rogos». N 727320-8 (c. 21, 23, 25, 469,
470). https://sozd.duma.gov.ru/bill/727320-8

20 TIMKT [OBBILIEHS! KITIOUEBOI CTABKM B YCIOBUSIX MAKPOIKOHOMMUECKOH HEOTPeIe/IeHHOCTH B PAMKAX AEeiCTBYIOLII ITapagurMbl
peskuma TU Gymet Tonbko pactu. B pesysbrate JOXOOHOCTH OGIMTAIMiA C TEPEMEHHOV CTaBKOM KyToHa (dJioatepoB) OymeT TakKe pacTu.
Benb oHY Kak MMHMMYM B IT€PCIIEKTMBE OIMsKAMIINX MECSIIEB CIIOCOGHBI 06eCIeYnTh CBOMM JepsKaTeisiM SOXOAHOCTD 1o cTaBkam oT 20 %
TOMOBBIX ¥ BBILLIE C BBIMJIATAMM, OCYIIIECTBISIONIMMMCS 3a4acTyiO B exkeMecssuHoM peskume. Cm. PoKyc Ha KpaTKOCPOUHbIX (rioaTepax
(2024, 10 pekabpst). Duuam. https://search.app/iaaWiiDCR8Y7]77u7

2 Tak, SBER CIB B pamMKax CBOero 6a3oBoro clieHapusi IPOrHO3MPYyeT KIIoUeByIo cTaBKy Banka Poccum B pasmepe 25 % Ha KoHel]
2025 r. OpHako B PUCKOBaHHOM CLIeHapuu 3Ta cTaBka MoskeT Bbipacty 10 30 %. Cm. JKecrtkas JIKIT maBut Ha pbIHOK. AKIMY U MIHBECTH-
. (2024, 10 gexa6pst). Smart-Lab. https://search.app/vgHUWTR5fge AWoHN9
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nporHose. O6 9TOM CBUAETEIbCTBYIOT 9KOHOMETPUYECKME UCCIeNOBAHMS, aHAIM3UPYIOIINE B3aMMOCBSI3Y MEKIY
MIPOLIEHTHBIMM CTaBKaMM 1 MHQIISLMEN (OKUAAEMON U HEOXKIIaeMOM) C MCIIOIb30BaHMEM TaKMX (PVICKATbHBIX KOM-
TIOHEHTOB, KaK rOCYIAapCTBEHHBIN TOJIT ¥ CTOMMOCTh €ro OOC/TY>KMBaHMsI, JMHAMMKA BaJOBOTO POCTA U MCTOYHMUKY
MOKPBITUST AeduinTa U nmpoduiuTa 6roaKeTa, pasMepbl Cripena JOXOTHOCTM MEXKAY MHIEKCMPOBAHHBIMU U He-
MHIEKCYMPOBAHHBIMM TOCyapcTBeHHbIMU obnuramusivu. Tak, Pycnak, Xaspanek n Xopsar (Rusnak et al., 2013),
Bxarrapan, JIn u ITak (Bhattarai et al., 2016), Jluniep u Jleiit?%, Pamu (Ramey, 2016), Cumc?®, Kokpenu?* Ha ocHoOBa-
HMM MeTaaHa3a MoHeTapHbIX Mopeneil VARs, DSGE v IpOCTbIX JIMHEMHBIX YPaBHEHNI MTOATBEPKIAIOT POrHO3
Wpsunra @uiiepa (Fisher, 1912), uto >kectkast IKII, cBsi3aHHast C pPOCTOM ITPOIEHTHBIX (YUETHBIX, AVICKOHTHBIX)
CTaBOK ¥ MPOIIEHTHBIX PACXOMOB, MPU POCTE FOCYJAPCTBEHHOT'O TOJITA M OTCYTCTBUY JOTIOTHUTETbHBIX HAJIOTOBBIX
Y HEHAJIOTOBBIX MCTOYHMKOB (QMCKAJIbHOM TOAAEPKKYU ((POPMUPYIOIINX AOTIOTHUTETBHBIN OIOAKETHBIN TPOMUIINT)
CITOCOOCTBYET POCTY TEKYIEN U OKMUIAEMON MHDIISINN.

OCHOBOJI MaKpOIKOHOMMYECKOro mporHosa banka Poccun spisercs KBaprasibHast TporHosHast Moziesib (majee —
KITM), koTopast ucrosib3yeTcs peryssitopom HaunHast ¢ 2007 1. 4J1s1 cpefHe CpOUYHOr'O ITPOTHO3MPOBaHMSI, aHAIN3A U BbI-
paboTKM pekoMeH a1 o 6a3oBbiM mapamerpam JIKII. Briepsbie GromskeTHbI 610K 611 fo6aBieH B KITM uepes 12
siet, muinb B 2019-2021 rr., 4TO MO3BOIMIIO BKITFOUMTD B PACUYEThI ITApaMeTpbl JOXOHOB 1 pacxonoB @B, orpaHnyeHus
OIOIKETHOI'O TIpaBiMJIa M OTKJIOHEHUIT OT HIMX, @ TAKyKe HeraTUBHBIN JUCKPELIMOHHBIN IIIOK pacxXomoB, 3¢ GdeKThl KOTO-
poro, 1o oreHkam Banka Poccun, TO/KHBI 6bITh CUMMETPUYHbI aHAJIOTMYHOMY «IIOKY cripoca»?’. Ho 61omKeTHbIi
650k KITM He sIB/IIeTCS JOCTATOUHBIM, OH HE MO3BOJISIET YUMTBIBATH TaKMe (PVICKaIbHbIE KOMIIOHEHTbI, KaK pasMep
npoduIMTa OI0MKeTa, MPUBSI3aHHBIN K TOXOTHOCTY OO IMT ALy TOCYIAPCTBEHHOIO CEKTOPa, pPasMep roCcynapCTBEHHOIO
nmosra M 06beM GIOIKETHBIX aCCUTHOBAHMIA, HAMTPaBJISIEMbIX Ha roraiiieHme mosra. Briouenne B KIIM 31ix kKommo-
HEHTOB M03BoyIUT baHky Poccum repecMoTpeTh MPOTrHO3 O3KMAAeMOV MHGIISIIVN C yueToM (HMCKaJIbHOM MHQIISIN.

Ianubie ¢ucKaIbHble KOMIIOHEHTHI He ObUIM BKJIIOUeHbl bankom Poccuy B HOBYIO Bepcuio KITM, ony6imko-
BaHHYIO B aBrycre 2024 r., B KOTOPOI1 UMCJIO MIOBeIEHUECKMX YPaBHEHN, XapaKTepU3YIOIMX B3aMMOCBSI3M MEKIY
UHOSIIMEN, 1eI0BOM aKTUBHOCTbBIO, IMHAMMKOV OOMEHHOT'O Kypca, MPOLIEHTHBIMM CTaBKaMM, YCIOBUSIMI TOPTOBJIN
" TIepeMEeHHbIMM BHEIIHEro CeKTOpa, ObUIO JoBemeHo 0o 34%. U, xors B 6a30BOM ClieHapyuy 6bLIM YUTEHbI OOHOB-
JIeHHbIE OIOfI;KETHbIE ITPOEKTUPOBKY ¥ PEIIEeHNsI 10 MHIEKCALMY PETYIMPYEMBbIX ieH 1 TapudoB?’, HO OHM HUKAK He
ObLIM CBSI3aHbI C IMHAMMKOM rOCYIapCTBEHHOI'O [I0JITa, 3aTpaTaMy Ha ero 06C/ysKMBaHue, JIMMUTaMM HEOOXOAVIMOTO
npoduiMTa GIoIKeTa U JOXOMHOCTHIO O6IUTalNIA, UHAEKCUPYEMbIX Ha YPOBeHb MHAIALMM (JIMHKEPOB), C TIepeMeH-
HBIM KYTIOHHBIM TOXOIOM ((hJI0aTOPOB) M MOCTOSHHBIM KYIIOHHBIM TOXOIOM, PasMeIleHHbIX MUHGIMHOM CTpaHbIZ,
Bce aT0 B ouepeHOIT pa3 He MO3BOJISIET PErY/ISITOPY BEPHYTh TOAOBYIO MHOIALMIO K 1esu 4 % 1 ee cTabuMsauum
Ha 9TOM ypOBHe B IepBovi nojioBuHe 2026 r. ITo gaeT HaM OCHOBaHME MPEeATIONOKNUTb, UTO BO3BpallieHne MHOIsI-
LM K LIeJIM B iepBoii nojioBuHe 2026 I. He COCTOUTCS, TaK Kak ee ypOBeHb 6yIeT HaMHOI'O Bbillle. DTO MOTpebyeT
ot Banka Poccun ouepemHOro nepecMoTpa CpeIHECPOUHOTO MMPOTHO3a, B KOTOPOM [IJIsl CHVKEHMST OXKUIaeMO VH-
dnsumm Gymet mpesioskeHa OoJiee BhICOKAs KJIIOUEBast CTaBKa, C TIOMOIIBIO KOTOPOM PETYIISITOP OyIeT CTPEMUTHCS
IOCTUTHYTH TTOJIOKUTEILHOTO MTPUPOCTA PeaIbHOI MPOIEHTHOM CTaBKM B SKOHOMMKE.

Takum 06pasoM, B YCIIOBUSIX OTCYTCTBMSI B MAKPOIKOHOMMUYECKOM MTPOTHO3€e (DMCKATbHBIX KOMIIOHEHTOB PEXXIMa
TU Bauky Poccun GymeT TpymHO OIPenenTb YPOBeHb O3KMIAeMOI MHQIISLNM, @ MMEHHO B KaKO CTerleHN MHQISIS

22 Leeper, E. M., & Leith, C. (2016). Understanding Inflation as a Joint Monetary-Fiscal Phenomenon. https://bfi.uchicago.edu/wp-
content/uploads/Leeper_Leith_Handbook_1.pdf

23 Sims, Ch. A. (2016). Active Fiscal, Passive Money Equilibrium in a Purely Backward-Looking Model. http://sims.princeton.edu/
yftp/FiscalTheoryGreatInflation/Backward AFPM.pdf

24 Cochrane, J. H. (2021). A Fiscal Theory of Monetary Policy with Partially Repaid Long-Term Debt. https://static1.squarespace.
comy/static/5e6033a4ea02d801f37e15bb/t/60cf6474f779756d877f92ce/1624204407753/ftmp_surplus.pdf

25 Opios, A. (2021, mapr). KBaprasibhas nporuosHas mopeiib Poccun. Mocksa: bauk Poccun. C. 13, 14, 21.

26 Opnos, A., LllapadytauHos, A. (2024, asryct). KsaprasbpHast mporHosHast Mogesb Poccun ¢ psiHkoM Tpyma. Mocksa: Bauk Poccy.

27 Bauk Poccuu (2024, 25 okrsa6psi). Bank Poccyy mpuHSIT pellieHye MOBBICUTb KiI0ueByto crasky Ha 200 6.11., o 21,00 % romoBbIx.
http://www.cbr.ru/press/pr/?file=25102024 _133000key.htm

28 B nexa6pe 2024 r. Munduu PO npenoskut asa Bbimycka OD3-TI]T cepun 26248 (c norarennem 16 mas 2040 r., kynon 12,25 %
ropoBbix) 1 OD3-TIK cepun 29027 (c morarennem 11 centsiopst 2036 1., cTaBKa KYyIOHHOTO foxona Ha ypoBHe 3 mec. RUONIA), B o6beme
OCTATKOB JOCTYITHBIN [JIsl pa3MeILeH!s] B yKa3aHHbIX BbIyckax. Cm.: Pasmerenue O®3. (2024, 11 gexkabpst). Smart-Lab. https://search.
app/ieayccY MLh4xppFN7
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SIBJISIETCSI MOHETAPHOM, a B Kakoil — puckaibHOM. [ToaToMy BKITIOUEHNE B MAKPOIKOHOMUYECKIMIA MTPOrHO3 (DMCKATbHBIX
komroHeHToB JIKIT mosBosut LIb MeHblie pearrpoBath Ha HEITPeIBUIEHHbIV (BpEMEHHbIN) POCT MHQISAIINY, a SHAUNT,
He crelinTb ¢ mepamu yykectouenust JIKIT, uto6bl 136eskaTh pycka SKOHOMMUUECKOTO Cliafa (peleccun, MoaaBIeHmst
TIPEIJIO’KEHNST), 2 OPraHKu30BbIBaTh peskuM TU ¢ yueTom hmicKaabHOM MHOIISIINNA, TIOBBILIAIOIIMX TEKYIITYIO MHQIISIVIO
U IeJIAlOleN ee YCTOMUYMBOI HA YPOBHE BBIIIIE 1IeJTM Ha MPOTSKEHUY BCETO CpelHeCpOYHOro nepuona (2-3 roma).

BbiBoAbI

B ycnoBusix, korga mpoctpancTso s JKIT 1 ee MHCTpyMeHTapusi CMJIBHO OTPaHMYEHO, TeCTBYIOIINI PEesKUM
THU Heobxomumo MoAMGULIMPOBaTh 3a CUET KOPPEKTUPOBOK 6a30BbIX XapaKTEPUCTUK ITOrO PeskMMa, CIIOCOOCTBY-
OIIMX TOBBIIIEHNIO JOCTOBEPHOCTM MaKPO3KOHOMMUECKMX TIPOTHO30B B 4acTU ObGecrievyeHus 1IeHOBOW CTabuIIb-
Hoctu. IIpu satom 1IB mosskeH 6bITh TOTOB IOMYCTUTD GOMbBIIYIO TMOKOCTh B MHTEPIIPETallMHA 11eJIEBOTO TIOKa3aTeIst
ToueuHo MHGUIsIMK B 2,0-4,0 % 3a cueT BKIIFOUEHMS B COCTAB CBOMX SKOHOMETPHUUECKIX MOJIeJIell HOBbIX 0a30BbIX
(buckasIbHBIX KOMIIOHEHTOB, TIO3BOJISIIOIIMX eMy 130exkaThb oiimbok B cBoert [IKII.

[Tepexon IKIT Ha peskum TU, QYHKIMOHMPYIOIIMIA B YCAOBUSIX CTUMY/IMUPYIOIIEN (GUCKaIbHON MOJUTUKY, T10-
3BosisieT LIb BHECT B CBOM MaKpOSKOHOMMUECKME TPOTHO3bI HEOOXOAMMbIE KOPPEKTUBBI, Ha OCHOBAHUM KOTOPBIX
MOYKHO 6yfieT 60j1ee TOUHO OIPeIeIUTb OKUIAEeMYI0 MHQIIAIIMIO U TIPOIIeHTHbIE CTABKM, TApaHTUPYIOII/e KaK pas-
BUTME SKOHOMVKH, TaK U KYIIMPOBaHME PUCKOB, CBI3aHHBIX CO CTUMY/IMPYIOIIei PyCKaIbHONM MOauTUKOM. [ToaTomy;,
IIJISL TOTO UTOOBI IMTPaBMUILHO PACCUMTATh JOCTOBEPHBIN YPOBEeHb OxkumaeMon nHdsaimu, LIb Heo6xommumo:

a) YMEHBIIUTH PeasibHbIe ITPOIIEHTHbBIE CTaBKM, CIIOCOOHBIE COKPATUTD MTPOLIEHTHBIE PACXOMbI TIO0 0OCITYKMBAHMIO
rOCYIapCTBEHHOTO J0Jra. B MpoTHMBHOM ciiyuae, He MMest BO3MOXKHOCTM M3MEHUTh MIePBUUHbBIN TPODUIIAT BrofIKe-
Ta, 60jIee BbICOKME MPOLIEHTHbIE CTABKM MOTYT IPUBECTM K CHVKEHMIO MHQIIAIINU TOJIBKO 3a cueT 6osiee BhICOKOM
uHIALMK B Gyay1eM;

6) 3a7eliCTBOBAaTb MeXaHM3M, C IOMOILbI0 KOTOporo 1B MoykeT BpeMeHHO CHU3UTh MHQUISLUIO, — 9TO BO3MOXK-
HOCTb DEry/siTopa rnepepacipenesisiTb peajibHble BBIMJIATHI MO Pa3JIMUHBIM CPOKaM IOrallleHuss HOMUHAIbHOTO
rOCYAapCTBEHHOTO A0/Ta. [Ipy 9TOM IIOKM «TIPEAJIOSKEHNST» CITIOCOGHBI BbI3BaTh BPEMEHHYIO PEAKIIMIO TOBBIIIEHNUST
YPOBHSI 1IeH, HO HE BPEMEHHYIO Peakilnio CHUKEeHMs YPOBHS MHOISAINN;

B) YSICHUTbD, UTO ITOBBIIIIEHVE KJTIOUeBOV CTaBKM 6e3 KaKMX-J11M60 M3MeHeHMIi B (P1CKaIbHOM MOJIUTUKE He CMOYKET
MIPUBECTU K CHYDKEHMIO MHAIALMM aske B KPATKOCPOUHOM TMEePCIeKTVBe. B cilyuae BOSHMKHOBEHMSI B 9KOHOMUKE
HEKPUTUYHBIX (QUCKATbHBIX 11CcOATaHCOB MHQIISAIINS MOXKET PacTy TEMITaMM, CTIOCOGHBIMY OGECIIEHUTh HAKOTMB-
IIIUIACS TOJIT 3@ CUET CO3[JaHHbIX IIPaBUTETbCTBOM MTEPBUUHBIX TPOPUIINTOB;

') IPUHSATh KaK JAaHHOCTb, UTO SKOHOMETPMYECKMe MOMIEe/IM He BCEerna U He Bese MOTYT ObITh HalesKHbIM MH-
CTPYMEHTOM YIIpaBjieHus], Ha KOoTopbiit LIb 1 nmpaBuTenbCcTBy ciienyet Becerga mosararbesi. OCoOGeHHO 3TO KacaeTcst
TeX MOJIeJIell, KOTOpble YOeKIA0T HacesieHe ¥ GUM3HEC CUMTATh, UTO MHOIISIMS — 3TO BCETTa BPEMEHHOE SIBJIEHNE,
KOTOpOe MOKHO KyIMpoBaTh 3a cueT 6oJtee skectkon [IKIIT. Ho B yc/IoBUSIX TOMUTUKM PUCKAJIBHOTO JOMUHUPOBAHMS
takas JIKIT cTraHOBUTCS OIIMOGOYHOM, TaK KaK OHA HE B COCTOSTHUM CHU3UTb PUCKM (UCKATbHOI MOMUTUKY, 3aJ10-
>KeHHbIE B HEOKEITHCMaHCKOM MaKpO3KOHOMMYECKOM IMporHose L1B;

1) mencTBytommii pexkum TU He MOXXeT ObITh MCIIOJIb30BaH [JIsl KYIMMPOBAHNSI MaKPOIKOHOMMUUYECKIUX PUCKOB,
TaK KaK BPEMEHHOJ TOPU3OHT IMPOTHO30B 3TOTO PeKMMa OXBATbIBAeT mepuo, 2-3 rofa, B TO BpeMs Kak pucku ¢u-
HAHCOBOTO LIMKJIA, KaK [TPaBujIo, GOPMUPYIOTCS B TeueHue 60J1ee IIUTeIbHOro nepuona Bpemenn (ot 15 mo 30 jer).
[Tostomy 11B KkpaiiHe CJIOKHO ONpEAENTh, KOr[a CJIeqyeT MEHSITb HarmpaBieHHOCTh cBoel [IKII, uTo6br mpoTHBO-
CTOSITh GUCKAIBHBIM AycHasaHCaM M CYCTEMHBIM PUCKaM Ha (MHAHCOBBIX PbIHKAX.

CnucoK nuTepartypbl
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AHHOTaAUUA

Llem;: dHaJIn3 BO3MO)KHOCTeﬁ IIpeonoieHnda CaHKIMOHHBIX r[p06neM pOCCI/II‘/JICKOI‘/'I SKOHOMMKUM 3a CUeT BHeOpEHUHAd
HBYXKOHTypHOIZ HauMOHaJ’IbHOﬁ BaJ’I]OTHO-d)MHaHCOBOfI CUCTEeMbI C UCIIOJ/Ib3OBaAHMEM LlI/[Cl)pOBbIX d)I/IHaHCOBbIX dKTUBOB.
OI.IE.'HKa BCIJCbeKTI/IBHOCTI/I TaKOI7[ CHUCTEMBI IJIsI CTUMYJ/IMPOBAHMA SKOHOMMYECKOI'O pOCTa, CHVMDKEHUSA I/IHd)J'If{I_II/H/[ n o6ecr[el1eHm{
CbI/IHB.HCOBOﬁ CTa6I/IJ‘IbHOCTI/I B YCJIOBMSIX CAHKIIMOHHOTO OaBJICHMSI.

METO,[[])IZ IIpy IpOBeAEHNNM aHa/IM3a UCIIOJIb3YIOTCA METOAbI MaTeEMAaTUY€CKOT'O MOAE/IMPOBAHMS 9KOHOMV['~I€CKOI71 AVHAMUKUAN
PCD, YUUTbIBAKOUne BSaI/IMO,ELeﬁCTBMe Cl)I/IHaHCOBOI'O " IIPOU3BOACTBEHHOI'O CEKTOPOB 3KOHOMMKMU. I/ICHOJ'IBBYQTCH cucreMa
,E[I/chcbepeHL[I/IaJ'[beIX ypaBHeHMf/], OMMMChbIBaIOIIasad AOBVMIKE€HME NEeHEeXHbIX IOTOKOB B 3KOHOMMKE, a TAaKXXe CLeHapuum
C PasJIMYHbIMM YPOBHIMU VIHBECTI/IL[VIﬁ " BbBIITyCKa I_[CDA

PeSYJIbTaTbII JJIA aHaJIM3a IePCIIeKTUB SKOHOMMYECKOI'O pa3BUTHUA POCCI/II/I B YCJIOBMAX CaHKLU/IOHHOﬁ TIOJINTUKU CTPaH 38.1'[8.,[[8.
VICIIOJIb30OBAHO MareMaTnu4deCKoe Mo e/ IMpOBaHNMe. AHEU'II/[S II0Ka3aJi, 4TO, XOTA IIPpEeAIIPUHAThIE C HAYaJIOM CBO SKCTpPEHHbIe
AHTMCAaHKIVMOHHBIE MepPbI HpaBV[TeJ‘IbCTBa PCD J0OKa3aJin CBOKO Sd)CDEKTI/IBHOCTb, B JOJITOCPOYHOM IIepmuoae HeO6XO,[U/IMO
CYLIE€CTBEHHOE M3MEHEHNEe BaJ'[IOTHO-ClJMHaHCOBOIZ TIOJINTUKH, ITOCKOJIbKY CYILECTBYIOIINE ITIpaBMJIa MU METOObI €€ IIPOBEOEeHNST
He CHOCO6CTBVIOT PpelIeHNO BOSHUKIINX npo6neM. C VICITIOJIb30OBaHMEM MaTeMaTn4eCKOIro MO e/IMpOBaHMS 6bIJ‘I pPaCcCMOTpPEH
SCbClJeKT OT BBeIeHMsI HBYXKOHTypHOﬁ Ba]’[IOTHO-Cl)MHaHCOBOfI CHUCTEMBI C UCIIOJIb3OBaHMEM L[I/ICprBbIX (bI/IHaHCOBbIX dKTUBOB.
HpOBe,E[eHHbIe pacueThbl IMOKa3aJin, YTO UCIIOJIb30BaHNME L[ByXKOHTypHOIZ CHUCTEeMbI COBMECTHO C aKTI/IBHOf/i MHBECTMHMOHHOﬁ
HOJ'II/ITI/IKOIZ CYLIE€CTBEHHO IIOBbIIIAET SQJQJEKTI/IBHOCTB pOCCMﬁICKOI‘;I 3KOHOMMKAN (,ELa)Ke B YCJIOBMSAX 3allagHBbIX CaHKL[I/Iﬁ),
HachbIas ee meHbramu 1 pocta BBIT u omHOBpeMeHHO cHuKast MHAISIIMOHHOE TaBieHye pacTyIlei JeHeXKHOM MacChl.
Haytman HOBM3HA: 3aK/JIIOYaeTCd B IpeaIOKeHUU HOBOﬁ Cl)I/[HaHCOBOf;I CUCTEMbI, KOTOpas coueTaeT MCIIOJIb3OBaHMEe
L[Md)pOBbIX AKTMBOB 1 OyaJIbHBIX TOBAPOB OJIS O6eC1‘Ie’~IEHI/I5{ YCTOIZQMBOCTM SKOHOMMKU B YCJIOBUAX CaHKI.U/[fI. ABTOpr TaK>Xe
paspa60Tam/1 MaTeMaTU4€eCKYIO MOIeJ/Ib, KOTOPAasi ITO3BOJISAET OLIEHUTD JOJITOCPOYHbBIE ITOC/IEACTBMA BHEAPEHNS LLByXKOHTypHOﬁ
Ha].lMOHaJ'[bHOf/] Ba)‘[lOTHO-('bI/IHaHCOBOﬁ CUCTEMBI U CPAaBHUTDH €€ C TPAAULIMOHHBIMU MeTOdaMMn Cl)I/IHaHCI/IpOBaHI/IH.
HpaKTuquKa;{ 3HAYMMOCTb.: pe3ysibTaTbl aHaJ/IM3a U MaTE€EMATNUYECKOTO MOAE/IMPOBAHNUS MOTYT 6bITb MCIIOJIb3OBaHbI ITPU
OCyLIeCTBJIEHN BaJ’[IOTHO-CbPIHaHCOBOfI TIOJINTUKN PCD B YCJIOBMSIX CaHKL[Mf/]. BHELLpeHI/Ie LLBYXKOHTypHOﬁ CUCTEMBI ITO3BOJIUT
11eJieBbIM 06pa30M HaIIpaBJIATb CbI/IHaHCOBbIe pecypcChbl B HpOMSBOJICTBEHHbIﬁ CEeKTOp, CHU3UTDb I/[HCl)J'[ﬂLU/II-O n O6eC1'Ie'~II/ITb
CTabWILHOCTD Kypca pyosst.
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Abstract

Objective: to analyze the possibilities of overcoming the problems of the Russian economy related to sanctions through the
introduction of a two-circuit national monetary and financial system using digital financial assets; to assess the effectiveness
of such a system to stimulate economic growth, reduce inflation and ensure financial stability under the sanctions pressure.
Methods: the analysis uses methods of mathematical modeling of the Russian economy dynamics, taking into account the
interaction of the financial and manufacturing sectors. A system of differential equations is used to describe the cash flows
in the economy, as well as scenarios with different levels of investment and CFA issuance.

Results: mathematical modeling was used to analyze the prospects for Russia’s economic development under the Western
sanctions policy. It showed that, although the emergency anti-sanctions measures taken by the Russian government since
the beginning of the special military operation have proven effective, in the long term a significant change in monetary
and financial policy is necessary, as the existing rules and methods of its implementation do not contribute to solving
the problems that have arisen. The article uses mathematical modeling to study the effect of introducing a two-circuit
monetary and financial system using digital financial assets. The calculations have shown that the use of a two-circuit
system together with an active investment policy significantly increases the Russian economy efficiency (even under
Western sanctions), saturating it with money for GDP growth and at the same time reducing the inflationary pressure of
a growing money supply.
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Scientific novelty: the authors propose a new financial system that combines digital assets and dual goods to ensure the
economy sustainability under the sanctions. The authors also developed a mathematical model that makes it possible to
assess the long-term consequences of the two-circuit national monetary and financial system and compare it with traditional
financing methods.

Practical significance: the results of the analysis and mathematical modeling can be used in the implementation of the monetary
and financial policy in the Russian Federation under the sanctions. The introduction of the two-circuit system will make it
possible to target financial resources to the manufacturing sector, reduce inflation and ensure the ruble exchange rate stability.

Keywords:
economic dynamics, sanctions, mathematical modeling, dual-circuit national monetary and financial system, digital financial
assets
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BBepeHue

Hannast paboTa SIBSIETCS] MPOJOJIKEHMEM MCCJIeIOBAHMS, TIPEICTABIEHHOTO B cTaTbe «Poccus B ycioBusix
9KOHOMMUECKUX CAHKIMII: MOAeaMpoBaHue u nporHosd» (MankoB u ap., 2024), B KOTOpOIi ObUIM MTPOBEIEHBI
aHaJIM3 M MOJEeMPOBaHVe BO3MOKHBIX TOCTeICTBUI MACIITaOHbIX CAHKIMIA CTpaH 3anaza B oTHoueHun Poccun
co Bpemeny Hauaja CBO. YkasaHHast cTaThsl cofepykaja 0000IIeHe aHTUCAHKIMOHHBIX Mep, MPeampPUHSITHIX
[TpaBuTenbcTBOM P® miis MpOTHBOAENCTBMSI CAaHKIIMOHHOMY JABJIEHUIO, U TIPEIBAPUTE/IbHBIV aHATIU3 BIIMSHUS
3TUX Mep Ha SKOHOMMYECKYIO AMHaMuKy Poccum. M3noxkeHHbIe HUXE MaTepuasibl COAEPyKaT aHaIN3 BO3MOXK-
HOCTeN MapupoBaHMs psiia CAaHKIMOHHBIX MPOoOIeM myTeM BBefieHMsI B PO MBYXKOHTYPHOM HaIMOHAJIBHOW Ba-
JIIOTHO-(bMHaHCcoBOV cuctembl (manee — JTHB®C) ¢ ucnonb3oBanmeM 1ydpoBbIX GMHAHCOBBIX aKTUBOB (Jajee
- LI®DA). Pa6yxuH 1 ero coaBTOpbI B cBOMX paboTax msnoxkuan cytb JHBDC (Pabyxun u ap., 2024a; Psa6yxuH,
2023; Pabyxuu u np., 2020; Pabyxun u ap., 2024b; Pabyxun, 2022). B pamkax JHB®C npengycmarpuBaercs
«obecrieyeHe HallMOHAIbHONM BaJIOTHI 32 CUET MCIIOIb30BaHMS HApSIAY € 30JI0TOM OCOOOM TPYIIIIbI TOBAPOB, 06-
JIAJAIOLIMX OFHOBPEMEHHO TOBAPHBIMU U JIEHEKHBIMIU CBOMCTBAMM — TaK Ha3bIBAEMbIMU OYAIbHbIMU MOBAPAMU.
OTO TOBAphl, IIEHbI HA KOTOPbIe HAa GOJBIIMX ITPOMEXKYTKAX BPEMEHM MMEIOT YCTOWUMBOE OTHOCUTETbHOE OT-
KJIOHEHME IIeHbl MOHETAPHOTO 30JI0Ta. Peub MOKET UATH O MIIEeHNUIIe, cepebpe, 0JI0Be, Meu, TUTAHe, IParoleH-
HBbIX U HeIparolleHHbIX MeTa/lJIaxX, yIJie, ypaHe, XJIOMKe, 3JIEKTPOIHEPTUY, HePTenpoayKTax, CXKKEHHOM Tase,
MUHEPAJIbHBIX YIOOPEHUSIX U CTaHAAPTU3MPOBAHHON Bofe. <...> B Bompoce BiafeHus AyaJbHbIMM TOBapamu
Poccus nmeer cepbe3sHoe KOHKYPEHTHOE MPEMMYIIECTBO: el IpUHALIeXUT okoyio 40 % Mx MUPOBBIX 3aMacoB.
PacmmpenHas 3a cuet 0co60¥i rpyIInbl TOBAPOB 6a3a 30JI0TOBAJIIOTHBIX PE3ePBOB ITO3BOJISIET CO3/4ATh YCTONYMBYIO
OCHOBY [IJ151 yKpeIuieHust py67isi B popMaTax BHYTPEHHUX, PETMOHATBHBIX I MEKAYHAPOIHbIX pacueToB. Ha ocHOBe
TOBapOB 3TOV TPYIIIBI POPMUPYETCS] MHIIEKC 1IEHOBOM YCTOMYMBOCTY, UM UHAEKC MYJIbTUBATIOTHOTO 3HAYEHMUSI
ycronumBoctu (MB3-uHzgeKkc), ucmosib30BaHMe KOTOPOTO MO3BOJISIET (HOPMUPOBATh TOBAPHO-BAIOTHBIE PE3EPBbI
B KauecTBe 3aMellleHNs] WM TOTIOJIHEHMSI K CYIIeCTBYIOIIMM 30JI0TOBATIOTHBIM pe3epBaM. <...> PazpaboraHHble
HOBble (DMHAHCOBbIE MHCTPYMEHTBI U TEXHOJIOTMM MO3BOJISIIOT OCYIIECTBUTb MeHEPAIVIO JJIVMHHBIX U JeIIeBbIX
(buHaHCOBBIX CpenCcTB 1 cHOPMUPOBATH ACMMMETPUYHbBIN OTBET Ha BHI30OBBI M YTPO3bI CO CTOPOHBI KOJUIEKTUBHOTO
3anaga» (Psoyxun, 2022. C. 107-108).
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B pamMkax mpomosskeHust 00CYsKIeHMsT pe3yJIbTaTOB paHee OITybIMKoBaHHOM cTaThy (MasikoB u ap., 2024) uesnsvin
U 3a[1a4aMi JAHHOTO VMCCJIeIOBAHMS SIBJISTIOTCS CJIEAYIOLIME: UCITONIb3YS TY K€ MaTeMaTHyeCKyI0 MOJeJIb, IIPOaHaIN-
3MPOBATD MMEPCIIEKTUBBI MPEOIOJIEHNS CYIIECTBYIOIIMX CAHKIMOHHBIX TPO6JIEM 32 CUET BBEIEHMS JBYXKOHTYPHOM
HalYOHAJIbHOV Ba/IIOTHO-(DMHAHCOBOI CHCTEMBbI.

[Topsimok M3/105keHNST pe3y/IbTaToOB MCC/IeNOBaHMS CIeAYIOIIMIA: CHavasIa OyoyT O6CY KAeHbI TPo6IeMbl lepexona
Poccyy Ha yTh yCTOMYMBOTO ¥ AMHAMUYHOTO SKOHOMIYECKOro passutus B yciaoBusx CBO, 3aTem mpoaHammsmupo-
BaHbI Bo3MoskHOCTY THB®C 15t mpeonosieHust mpobieM pa3BUTHUSI POCCUIICKON SKOHOMMKM, B KOHIIE CTaTbu 6YIyT
000011IeHbI Pe3y/IbTaThl MCCIeIOBaHMSI.

IlaHHast CTaThsl SIBJISIETCS MPUIVIALIEHMEM K JUCKYCCUM OTHOCUTETbHO JAJbHENIINX Mep MPOTUBOLENCTBYS
CaHKIIMSIM.

Pe3YI\bTaTbI UCCAEAOBaAHMUA

1. IIpoGsemsb! mepexoga Poccuyu Ha MyTh YCTOMYMBOIO M AMHAMUYHOTO 3KOHOMUUECKOTO PasBUTUS
B yciaoBusix CBO

Kak yske ynmomuHanocsk, B crarbe MasikoBa u ap. (2024) 6bu1 MpoBeneH aHaIN3 BIAUSHUSI Ha SKOHOMUKY P® Ha-
JIO)KEHHBIX 3arasioM CaHKIMI, a TakK)Ke OTBETHBIX aHTUCAHKIIMOHHBIX Mep. I1o pesynbraram 2022 r. MMesno MecTo
cHmKeHne ummopra Ha 11,7 % (pu mporsose magenns Ha 35 %), omHako skcropt Bbipoc Ha 20 % (mipu porHose
nagenust Ha 31 %)L, Kypc py6nsa B 2022 1. konebasics ¢ 51,4 mo 94,6 py6us 3a monnap?, BBIT cansumcs va 2,1 %
(ipu iporHose magenust Ha 11 %)3.

Taxum o6pa3om, IEpBbIN yIap CAaHKIMSIMHI YAAJIOCh TapUPOBaTh, HO TTOKa HESICHO, KaKMM OYIeT UX AOJTOBPEMEHHOE
nevictBue. VisnoskenHas B paborax MaskoBa u ap. (2024, 2019, 2023) maremarnueckast mogenb (cm. [IpunoskeHne)
MO3BOJISIET OLIEHUTH PE3YJIBTATUBHOCTH BO3MOYKHBIX Mep IO PeIeHNIo TpobieM pOCCHUIICKOM SKOHOMYKH. B KauecTBe
mpyuMepa Ha puc. 1-3 moKasaHbl pe3yJIbTaThl PACUETOB HEKOTOPBIX BO3MOYKHBIX CIIEHAPUEB.

Ha puc. 1 npuBenenbl pe3yabTaThl HACTPOMKY MOZAEIN Ha CIieHAPUI, COOTBETCTBYIOIIMIA IPOTHO3Y COIMATbHO-
SKOHOMMYEeCKOro pasputus PO na 2025-2027 rr. cornacHo nHbopmanyy MyuHMCTEpCTBa SKOHOMIMYECKOTO PasBUTHS
Poccuiickoit ®enepaunn®. [lanee oH 6ymeT HasbIBaTbCS UCXOOHBIM CYEHAPUEM.

Ha puc. 2 npuBeneHbI pe3y/ibTaTbl PaCUeTOB JIJIs1 CLIEHAPYWSI, KOTOPbBIN OTJIMYAETCS OT CIieHapus Ha puc. 1 TeM, 4yTo
HauyHast ¢ 2023 r. mpoucxoouT yBesmuenne Ha 30 % Do cpencTs, HallpaBJIsieMOl IIPOM3BOACTBEHHbIM CEKTOPOM
SKOHOMMKM Ha MHBECTULIMNA,

Ha puc. 3 6osiee netasbHO pUBEAEHa PasHUIIA MEKIY YKa3aHHbIMM CLIEHAPUSIMMU.

BugHo, 4TO B 9TOM Cjy4yae MPOVCXOHASIT CHUKEHME TEMITOB MHQIISIIUU Y Cepbe3HbINl POCT TEMIIOB PeaJIbHOTO
BBII, uTo IBJ/ISIETCS XOPOIIMM PE3Y/IBTaTOM U MO3BOJISIET ITPEPBATD JJIUTETbHbBIN T€PUO, SKOHOMIUYECKON CTarHaIum,
HavaBILMIACS TTOC/IE MUPOBOTO (rHaHcoBoro kpusuca B 2008 t.

Bcraet Bompoc: kak peasm3oBaTh GJIArONPUSTHBIN BapyaHT, OTOOPaKeHHbBI HA PUC. 2 M COOTBETCTBYIOILIMIA
1IeJIEBOMY YBEIMYEHNIO (DMHAHCUPOBAHMS MHBECTUIINIA B IPOM3BOACTBEHHbIN CEKTOP 3KOHOMMKMU? B 2023-2024 rT.
pe3Koe yBeJimyeHe MHBECTUIIMI B peajibHbI CeKTOP 00ecIeunBaaoCh 3a CUeT:

— MHTEHCUBHOTO OI0IKeTHOro (DMHAHCHPOBaHMSI 0O0POHHO-IIPOMBIILIEHHOTO Kominiekca (maee — OITK) u cvexx-
HBIX OTpacjeil MPOMBIIIIJIEHHOCTM B ¢BsA3M C 3amauamu CBO;

- 3aMeIleHNs] OTeUeCTBEHHbIMM TTPOM3BOAUTEISIMU TPOU3BOACTBEHHBIX HIUII, OCBOOOMMBIINXCS TIOCIIE YXOa U3
P® mHOCTpaHHbBIX KOMITaHMIA.

1 OcHoBano Ha pacuerax ganHbix OTC Kak geasra 2021/2022. DefepanbHast TAMOKEHHasT CIIyK6a. CUStOmMS.gov.ru

2 FX py6mb/momnnap. https://quote.rbe.ru/ticker/59111?ysclid=lhcnmnj22£892644380

5 BOFIT Forecast for Russia 2023-2024: An unprecedented fog of uncertainty. https://www.bofit.fi/en/monitoring/forecasts-for-
Russia-and-China/latest-forecast-for-russia/

4 TIporHos coumanbHO-9KOHOMIUECKOTO passuTust Poccuiickoit Deneparym Ha 2025 rog 1 Ha M1aHOBbI epror, 2026 1 2027 romos.
(2024, 30 cents6ps). https://economy.gov.ru/material/directions/makroec/prognozy_socialno_ekonomicheskogo razvitiya/prognoz_
socialno_ekonomicheskogo razvitiya rf na 2025 god i na_ planovyy_ period 2026 i 2027 godov.html

5 DT0 OCYIIECTBISIOCH MTyTeM yBeuueHus Ha 30 % koadduumenta k, B ypasenun (I1.9) (cm. ITpuoxkennue).
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Puc. 1. Pe3ynbrarsl pacuera auHamukyu peanbHoro BBIT (A) u nedisitopa (B) ¢ nmporaosom go 2030 r.
(B OTHOCHUTE/TBHBIX €IMHUIAX) [10 MOJE/IN, OTKAIMOPOBAHHO MO CTATUCTUYECKUM JaHHBbIM 3a 2000-2023 rr.
¥ 10 JAHHBIM IPOrHO3a COIMATIBHO-IKOHOMMYECKOro passutus PD na 2025-2027 rr. cornacHo nadopmany Musmn-
cTepcTBa 3KOHOMMUYecKoro passutust Poccuiickoit denepanym (ucxodHolil cueHapuii)

Fig. 1. Results of calculating the dynamics of real GDP (A) and deflator (b) with a forecast up to 2030
(in relative units) using a model calibrated according to 2000-2023statistical data and according to the forecast
of socio-economic development of the Russian Federation for 2025-2027 (by the information
of the Ministry of Economic Development of the Russian Federation) (initial scenario)
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Puc. 2. CpaBHeHue pe3y/IbTaToOB pacyeTra JuHaMuKu peaibHoro BBII (A) u nednsropa (Bb)
10 MCXOJHOMY CIIeHapuIo (3eJIeHbIN rpaduK) U 1Mo CIeHapHIo ¢ MOBBIIIEHHBIM YPOBHEM MHBECTUIMIA (KPAaCHBIN rpaduk)

Fig. 2. Comparison of the dynamics of real GDP (A) and deflator (B) according to the initial scenario (green)
and the increased level of investment scenario (red)
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Puc. 3. Pasuuiia Meskay mokasaTe/isiMy ClieHapys C MOBbIIIeHHbIM YPOBHEM MHBECTUIIVI U MCXOJHOIO CLieHaAPUS
B npoueHTax (A — u3meHeHnue ypoBHs peasbHoro BBIL, b — nusmenenue gedyiisitopa)

Fig. 3. Difference between the indicators of the scenario with an increased level of investment and the initial scenario
in percent (A - change in the real GDP, b — change in the deflator)

B kauecTtBe comyTcrByioiero a¢dexra 3To IMOBJIEKIIO 32 COOOIL:

- yBeJIueHue OIOMKETHBIX PACXOHOB (M TOCYIapCTBEHHOTO JTONTA);

- yBeJIMYEHMe TEMITOB MHQIIALIMN®.

BryTpeHHni1 rocygapcTBEHHBIN TOJT PACTET 3@ CUET MPOIasky oburanyii eiepaabHOTO 3aiiMa KOMMepYe CKUM
6aHKaM (TI0CKOJIbKY B COOTBETCTBIM €O CT. 22 DenepanbHoro 3akoHa «O LlentpanbHom 6aHke Poccuiickoi @enmepatiyn
(banke Poccyn)» ot 10.07.2002 Bank Poccun (masnee — LIb PD) He BripaBe npegoCTaBisaTh KpeauThl [IpaBuTeIbCTBY
Poccuiickonn @enepatinu a1t buHaHCHMpoBauus medunnta dhemepasbHOro O6roasKeTa, MOKYMaTh roCyJapCTBeHHbIE
LIeHHbIe GyMaru Mpy UX MEPBUUYHOM PasMelIeHNI), UYTO MPUBOIUT K TOMOJHUTELHOMY HapacTaHMIO JOJIra 3a CUeT
KYIIOHHBIX BBITUIAT U B IOJTOCPOYHON MEPCIIEKTUBE CIIOCOOEH BbI3BAaTh KPU3NCHBIE SIBJIEHUSI B 9KOHOMMKe (6osiee
MOIPOOHO 3Ta TEMA PACCMAaTPUBAETCS HIDKE).

Yro kacaercst uHdisiimmn, To 1IB PO 60peTcs ¢ Heto MOBbIIIEHEM KTFOUEBOM CTaBKy (Ha MOMEHT HalMCaHust CTaTbi
oHa cocrasisia 21 %). Jloruka LI PO 3akittouaercst B TOM, YTOOBI CBSI3aTh JEHEKHYIO MacCy, HAXOISIIYIOCS Ha pyKax
Y HaceJIeHVs], C TeM, YTOObI OHA He JaBWJIa Ha PHIHOK MOTPEOUTETLCKONM MTPOMYKIINMA, aKKYMY/IMPOBaIach Ha IETIO3MUTaX
B GaHKax 61aromapst BLICOKOV IENIO3UTHOI cTaBKe. Ho mpyt 3TOM Mpou3BOACTBEHHBI CEKTOP (OCOGEHHO MAasIbIN M CPeTHNUIA
613HEC) TIPAKTUUYECKY JIUIIIAETCSI BOSMOKHOCTHM OpaTh KPEOUThI Ha MHBECTUIIVM, TIOCKOJIbKY KPEIUTHAs CTaBKa CyIlle-
CTBEHHO TIPeBbIIIaeT PeHTabeIbHOCTD. TeM caMbIM GJIOKMPYETCST POCT BO MHOTMX OTPAC/ISIX IIPOU3BOICTBA, UTO B CBOKO
ouepe[p ellle CuIbHee ycumBaeT MHUsimio. [TomydaeTcst 3aMKHY TN KPYT 1 yrpo3a cTardsisiimm (0co6eHHO B TIepyof,
Koraa paHo wi 1o3ngHo 1B PO cHM3NT K/TFOUEBYIO CTAaBKY M HAKOTUIEHHbIE Ha IETTO3UTaX JEHbI'M XJIBIHYT Ha PhIHOK).

BbIATH 13 3TOTO 3aMKHYTOrO Kpyra MOSKHO ITyTeM BBEJ€HUSI ABYXKOHTYPHO HallMOHAJIbHOM BaTIOTHO-(OMHAH-
COBOJI CMCTEMBI C UCTIOIb30BaHUEM HM(PPOBIX HMHAHCOBBIX AKTUBOB.

 Heo6X0mUMO OTMETHTB, UTO yBe/IMueHNe TeMIIOB MHAISILMM TIpY YBeIMUYeHUM TeMIIOB pocTa peaabHoro BBIT sBisieTcs: 3aKOHO-
mepHbIM. OHO CBSI3aHO CO CTPYKTYPHBIMYU OCOGEHHOCTSIMY SKOHOMMKHM, IIPY STOM COOTHOIIIEHIE MEXKIY TeMITaMy pocTa peasibHoro BBIT
U YPOBHEM MHQISIIMY B CITIOKOJHbIE, HE KPU3VICHbIE I'OMIbI SIBJISIETCS TPYMEPHO MOCTOSTHHOM BEJIMUMHON U 3aBUCUT OT OCOOEHHOCTEI Ha-
LIMOHAJIbHOV 3KOHOMUKM (6oJiee mogpo6HO 06 3ToM cM. B pabote Maesckoro u ap. (2020). Tak, 3a mociegaue 20 jieT 3TO COOTHOLIEHNE
st Poccyn pasusutoch ipumepHo 0,4, B TO BpeMst Kak [ SKOHOMUYECKM PasBUTBHIX CTPAaH OHO PaBHSJIOCH MpuMepHo epuumniie. Keratn
B 2023 1 2024 IT. 3TO COOTHOILIEHNE B POCCUIICKOI 3KOHOMMKe, HecmoTpst Ha CBO, nossicuiock 10 0,52 u 0,48 cOOTBETCTBEHHO, UTO
JIydiie, yeM cpenHee 3a mpenbipyiiye 20 yierT.
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2. Bosmoxknoctu JTHB®C gj151 ipeomosieHns poodieM pasBUTHSI POCCUITCKON IKOHOMUKI

B coBpemennoi curyauun (CBO, skoHOMMYeCKre CaHKIMM CTpaH 3arafa) TPaguLMOHHBIN AJIS POCCUIICKONM
SKOHOMMKM ITyTh SKOHOMMUYECKOTO POCTA Yepe3 yBeJIMUEHE ChIPhEBOrO SKCIIOpTa He paboTaeT. B ycioBusix Bbico-
KOJ KroueBoii cTaBku LIb He paGoTaeT KaHasl KpeIUTHOM SMUCCHUM, ITIOCKOJIbKY CTOMMOCTh KPEOUTOB IIPEBbIIIaeT
YPOBEHb PEHTA0ETbHOCTY TOMABJISIONIErO GOJBIIMHCTBA TPEATIPUITHI KPYITHOTO, CPeHErO M Majoro GusHeca,
Y IO 3TOV IPUUMHE ITY MPENNPUSITUSI He MOT'YT 6paTh Kpeautbl. C Ipyroii cTopoHsl, B ycioBusx CBO Heobxonumo
yBeJueHne MPOAYKIMM BOEHHOTO Ha3HAUeH s, TO3TOMY T'OCYIapCTBY HEO6XOOMMO YBeIMUMBaTh (GMHaHCUPOBaHMe
OIIK n Hectu npyrue pacxombl, cBszanHble ¢ CBO. PaccmoTpuM 1Be cxeMbl yBeJTMUeHMsI TOCYIapCTBEHHBIX PacXOIoB
B IaHHOM CUTYaIlMU: TPAAUIMOHHYIO (OTHOKOHTYPHYIO) U TEPCIEKTUBHYIO (IBYXKOHTYPHYIO C 3a/Ie/iICTBOBAHMEM
G poBbIX HUHAHCOBBIX MHCTPYMEHTOB ee obpaienns (Psbyxun u np., 2024a; Pabyxun, 2023; Pabyxun u ap.,
2020; Psa6yxun u np., 2024b; Pabyxun, 2022). [TocienoBaTe/IbHOCTb U3JIOKEHWS cyieqyroiias: 1) onmcanme JOrmuKu
aHayM3a, 2) aHaJIM3 CYIIeCTBYIOIIEN CXeMbl, 3) aHaJIM3 MePCIIEKTUBHON CXEMBbI.

1. [l yripoIiieHus pacCysKaeHuit BHauajie 0600611eHHO pacCMOTPUM ABUKEHME JeHEeKHbIX TOTOKOB B 3aMKHYTOM
9KOHOMMKE (B OTCYTCTBME BHEIITHEIKOHOMMUECKMX CBSI3€I1), HAXOMASILIENCS B COCTOSTHUY TMHAMUYECKOTO PABHOBECHST

(puc. 4).
B ycnoBusax quHaMmuyecKoro paBHOBECHUST MMEIOT MECTO PaBEeHCTBa:
[Torok 1 = IoToK 2, (1)
[Torok 4 + ITotok 5 = ITotok 3 + IToToK 6. (2)

Bynmem cuntaTh, uTO pasmep HajaoroBbix nmoctyruienni (ITorok 3 + I[ToTok 6) MponopiyoHaseH SKOHOMIUYECKOM
aktuBHOCTHU [1C 1 IX (TTotok 1 + ITotok 2):

(TTorok 3 + ITotok 6) = k (ITotok 1 + Tloroxk 2), rme k < 1. 3)
e N

r

3 6
4 5
1
Nnc 2 AaX

\_ /

T1C - npousBoacTBeHHas noacucTema (mpennpusitust) / production subsystem (enterprises)

I X - momariiHme xo3siictBa / households

I' - rocymapcrso (B e Mundwmna, ynpassstoiero 6tonskerom) / the state (represented by the Ministry of Finance, which manages
the budget)

—> — [IeHeXXHbIe TTOTOKM B €OVHUIY BpeMeHu (Hampumep, 3a rox) / cash flows per time unit (e. g., per year)

Puc. 4. Cxema JileHe;KHBIX IOTOKOB B 3aMKHYTOJ 9KOHOMMKE B YCJIOBUSIX JMHAMMUYECKOTO PAaBHOBECHS
1 - sapruiaTel, JOXOMbI; 2 — MOKYIIKM; 3 11 6 — HAJIOTOBbIE MOCTYIIIEHNS, 4 U 5 — pacxomHasi 4acTb GromsKkeTa
(BKJTIOUAs 3apIIaTy GIOIKETHMKAM, TEHCUM, TOCOOMsI, CyOCHanu, roc3akas 1 T. 11.).

Fig. 4. Cash flows in a closed economy under dynamic equilibrium

1 - salaries, incomes; 2 - purchases; 3 and 6 - tax receipts, 4 and 5 - budget expenditures
(including salaries to state employees, pensions, allowances, subsidies, government purchases, etc.).
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[Totoku 1 1 2 cOCTaBISIOT OCHOBHOM KOHTYP JIBVDKEHMSI JEHEKHBIX CPEJICTB B 9KOHOMMKE Y OTIOCPEIYIOT OCHOB-
HbIe TIPOM3BONCTBEHHbIE TTpoliecchl. Kpyroo6opoT HeHesKHbIX CPENCTB IO 3TOMY KOHTYPY M 0ObeM IMPOU3BOACTBA
cBst3aHbl hopmysion @uiiepa (Maeckuit n ap., 2020):

MxV=PxQ, 4)
rme M - meHeskHast macca, V — KOJIM4ecTBO 060pOTOB B rof, P — ypoBeHb 1ieH, Q - peanbubiit BBII, P-Q - HoMu-
HasbHbI BBIIL.

Takum o6pasom, I[Torok 1 u [Torok 2 mpomnopimonanbHbl M-V 1, COOTBeTCTBEHHO, HOMUHaTbHOMY BBIT.

B curyaumm IMHAMUYECKOrO PaBHOBECHUSI B HKOHOMMUYECKON CHUCTeMe YCTaHAB/MBAIOTCS PaBHOBECHbBIE LI€HbI
U peaymsyeTcst peskuM npocmozo sochpoussodcmea (MaeBckuit, MankoB, 2013), npu KOTOpPOM IiepeMeHHbIe B CO-
oTHOIlIeHNH (4) He U3MEHSIIOTCsI cO BpeMeHeM. [1pu BbinosiHeHun yciioBus (2) (c6amaHcupoBaHHbIN 6romsker) [To-
TOKM 3, 4, 5, 6 He HapyaoT Kpyroo6opot IToTokos 1 u 2, a miib epepacrpenesisioT JeHeKHbIe CPeICTBa MEKILY
9KOHOMMUECKMMM CYObEKTaMMU, UCXOAS U3 MHTepecoB rocygapcTsa. Eciu 61omsker npobunuthbii ([Totok 4 + Io-
TOK 5 < TToTok 3 + TTOTOK 6), TO 9TO IPUBOAUT K yMeHbIIeHn0 IT0ToKOB 1 11 2 (K yMEHbIIIEHUIO JeHEeKHO Macchl M
u HomuHabHoro BBIT). Eciu 6romket medurmthbii (ITotok 4 + ITotok 5 > IToTok 3 + ITOTOK 6), TO 3TO MPUBOIUT
K yBesmueHnto ITotokoB 1 1 2 (K yBemMueHunIo geHeskHou Maccbl M u HomuHaibHoro BBIT). [Tpu 3ToM TO, Kak MoB/In-
sieT yBeJIMueHne TeHeXKHO MacChl Ha u3MeHeHue ypoBHs 1ieH P u Ha peanbubi BBIT Q, 3aBucuT ot ocobeHHOCTEN
U CTPYKTYPbl KOHKPETHOM SKOHOMMKM. B JTI060M ciTyuae yBeaundyeHne JeHEesKHOM MacChl MPUBOAUT K YBEJIMUEHUIO
KaKk P, Tak 1 Q, HO COOTHOIIeHMe MeX Iy yBeandeHneM P 1 Q B KOHKPETHBIX CTy4asx MOKET ObITh OYEHb Pa3sHbIM'.

Takum 06pasom, ecii ToCygapcTBO XOUeT YBeJIMUMTD pacxoasl (Harpumep, Ha puHaHcupoBanme OITK u pacxo-
noB Ha CBO) npu coxpaHeHuy c6aIaHCUPOBAHHOTO OIOMKETA, TO OHO IO/KHO YBEJIMUUTH HAJIOTH, & 9TO HETaTUBHO
BJIMSIET KaK HA TIOKYTIATeNIbHYIO CIOCOOHOCTh [IX, Tak 1 Ha TPOU3BOICTBO IMOTPEOUTETHCKON MPORYKIMU. MOKHO
YBEJIMUUTD TOCYIapCTBEHHbIE PACXOMbl (M COOTBETCTBEHHO, YBEJIUUYUTD NEHEKHYI0 Maccy M), mepeias K nedu-
uTHOMY GromkeTy. Ho KakoBbI BO3MOYKHbBIE CXEMbBI PeaM3alyy 3TOTO U JOITOCPOUHBIE MOCTENCTBUS ITUX CXeM?

2. B Hacrosiiee Bpemst 6a30B0ii cxeMoli hbMHaHCUPOBaHMS Ae@UIIMTHOrO GIOfKeTa SIBJISIeTCS CJIeVIOIIasi: ToCy-
nmapctBo (MuHGbMH) BbITyCKaeT IeHHbIe Gymary (obmraiyv GegepaabHoro 3aitma, OD3) 1 npopaet ux Ha HOHTOBOM
perake. O6ecneuenviem Od3 sgBISIIOTCS OyOyIIMe TEHEKHbIE JOXOMIbl TOCYIAPCTBA OT OYMYIIMX HAJIOTOB.

Paccvotpum cutyanyio ennHopasoBoro Beimycka O®3 Ha cymmy m. [Tycts Boimyck Od3 mponsoiiiesn B HaYasie
roga u st OD3 Kynuau kommepueckue 6aHku (ganee — KB)2. Torga 6:oaskeTHbIE IIOTOKM 4 11 5 B 3TOM romy yBeJm-
YMBAIOTCS HA 3TY 3Ke cymmy (puc. 5).

IlononmHKTeTbHbIE CPEACTBA OIOIKETa MO3BOJISTIOT YBEJIMUYNUTD TEHESKHYIO MacCy, OGpallaiolyroCcs B SKOHOMMUKE,
Ha BEJIMYMHY M, T. €. HOBas BeIMYMHA TEHEKHON Macchl paBHa M, = k (M + g x m), rne g < 1. COOTBETCTBEHHO,
B KOHIIE I'0f1a B GIOIKET B BIIle HAJIOTOBbIX MOCTYIUIEHNI BepHeTcs cymma k x M, = k (M + g x m), KoTOpast Ha BeJu-
yuHy Kk X g x m GoJiblile, YeM MMOCTyMmaso n0 Bbimycka OD3. Ho mpu aToM y rocyzapcTsa MOsIBUIICS TOJIT HAa CYMMY /.

A. Ecin OD3 cpounsie (C eKerogHbIM IMOTallleHVeM MPeIbIIYIINX BBITYCKOB), TOTHA TOCYIAPCTBY IPUOETCS
B KOHIIE TOJla BEPHYTb KOMMeEpUYECKMM GaHKaM JEeHEKHbIE CPEeCTBA B pasMepe m C yUYeTOM KYIOHHbBIX BbITIAT.
Tornma Ha HavyasIo cienyrolero GUHAHCOBOTO rofa 610IKeT OyeT pacnosaraTb CyMMOI, Ha BesimuuHy m (1 -k x g)
MeHblIIel, ueM rop Hasaz (B 6a3oBoM roxy). Iloatomy, eciim rocynapcTBO Xo4eT BEpHYThCS K COaIaHCHPOBAaHHOMY
GIOMKETY, OHO JOJIKHO ype3aThb CBOM PAaCcXOfbI IO CpaBHEHMIO ¢ 6a30BbIM rofgoM (m0 Bbirycka Od3). DT1o npusenet
K YMEHBIIIEHMIO IEHEKHOI MaCcChl B 9KOHOMMKE, BCIECTBIE UETO CHUBSTCS M HAJIOTOBbIE TTOCTYIUIeHMsI. Beencreue
Yero rocygapcTBo He CMOJKET pelliaTh CBOM 3amaun. [1Jist Toro 4yToObl BO BTOPOM I'OAY COXPAaHUTh YPOBEHb PACXOIOB
MepBOT0 rofia, roCyIapCTBO GYAET BBIHYKAEHO BhITyCTUTH HOBble OMD3, npruemM B 0ObeMe, MPEBBIIIAIONIEM 00b-
em O®3 nepBoro roga. B TpeTbem rogy cutyaiusi HOBTOPUTCS ¢ HapacTaHueM U T. 1. Takum o6pa3om, obpasyeTcst
(dbuHaHCOBas MMpaMiuaa, KOrma roCygapCcTBO, YTOObI 06eCcneunTh GIOMKeTHYIO CTaGMUIbHOCTDb, OYIeT BBIHYKIEHO
€KeroHO HapamuBaTh Beimyck OdD3.

Ha puc. 6 mpencrasieHsl pe3ysibTaTbl MOLEIMPOBaHMS onyMcaHHoi cutyanyn. [1o ocu abeuyce oTIokeHO BpeMst
B rogax. [Io ocu opayHaT OT/IOsKeHO OTHOCUTEJIbHOE yBeJInueHe TI0 OTHOLIEHNIO K 6a30BoMy rofy peasibHoro BBIT
(BesmmuyHa Q B ypaBHeHUM (4), CIUIOIIHAS JIMHKS ) ¥ YPOBHSI 1ieH (BesmunHa P B ypaBHeHun (4), IITPUXOBAs JIVMHMS).

7 AHaims 9TMX BOIPOCOB cM. B pabore (Maesckuii u ap., 2020).
8 B cuny cymecrsylomux npasui (cT. 22 ®enepanbHoro 3akoHa N2 86-33 or 10.07.2002) 1B He umeet nmpapa nokynars Od3.
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I1C - mpousBoncTBeHHas noxpcucrema (pegnpusitusi) / production subsystem (enterprises)

IIX - pomariHme xossictsa / households

I" - rocymapctso (B e Munduna, ynpasismoiiero 6iomkerom) / the state (represented by the Ministry of Finance, which manages
the budget)

—> — [IeHeXXHble TIOTOKM B eAVHUITY BpeMeHu (Hanmpumep, 3a rox) / cash flows per time unit (e. g., per year)

Puc. 5. CxemMa eHeKHbIX IIOTOKOB B HavaJie roja mocjie npogaxu Od3

Fig. 5. Cash flows at the beginning of the year after selling federal loan bonds
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----- [VHaMMKa yPOBHA LLeH MO OTHOLWWEHMIO K YPOBHIO LieH B 6a3zoBom roay /

The prices dynamics relative to the prices in the base year

Puc. 6. PesynbTaTsl Moge/IMpoOBaHus Ioc/ieacTBuii punancupoBanus aepunura denepasbHOro 6romreTa
MyTeM BBIIIyCKa cpouHbix OdD3

Fig. 6. Results of modeling the consequences of financing the federal budget deficit by issuing term federal loan bonds
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[Tpu mpoBemeHNy pacyeToB MapaMeTpbl MOAEIMPYEMON CUTYalM ObLIM MTPUOJIMKEHBI ITApaMeTPaM, XapaKTePHbIM
st skoHoMuKy Poccuy B 2022 1.0 koadhdunment monermsauym — 50 %; k = 0,2; nedbuinr 6romkera = 2,5 % or
BBII (mokpsiBaetcs npogaskeit OMD3); KymoHHbIe BbIILIAThL = 8 %; cOOTHOIIeHKe Mekay mpupoctom P u Q mpu-
HSITO PaBHBIM 5 (COOTBETCTBYET CpeIHeMY 3HAUEHMIO Jist poccuiickon skoHomuky B 2010-2020 rr., cm. (MaeBckui
u 1p., 2020)); g = 1.

Bunno, uro HabomaoTest ci1abbiii pocT peasbHoro BBIT u ciibHBIN poCT MHIISIMN.

Bb. Eciu O®3 donzocpourvie, TO cuUTyalys HeCKOJIbKO U3MEHUTCS, HO He MPUHIMIIMaIbHO. [IyCcTh B mpenese
cpok Bbikyria O®3 6eckoHeuHbIN, Torma Beikynatb OM3 B KOHIIe rofa He HaJ0, HO KYIIOHHbIE BBIILJIATHI AejaTh
HYXHO. [Ipy 3TOM MOCTYNMBIINX B IEPBOM IOy HAJIOTOBBIX COOPOB B cymMe k+(M + g-m) GymeT He XBaTaTh, YTOObI
npu c6aTaHCUPOBAHHOM OIOJI’KETE COXPAHUTDb OIOMKETHBIE PACXO/IbI BO BTOPOM Irofly Ha YpOBHe nepBoro roga. [1o-
9TOMY NIPUIETCS] CHOBa BbITyckaTh OM3 B JOMOJIHEHME K Y3Ke BBINMYIIIeHHbIM. Ha TpeTuii rog cutyaiiyst HOBTOPUTCS
U T. 1. B pe3ynbrare, Kak U B IpeAbIAyILEM Caydae, Oymer dopmupoBarbes GMHAHCOBasI MMPaMuIa, HO HECKOJIBKO
Ipyroro Bupa: OymyT HeorpaHUYEeHHO ((pakTMUYeCKM B reOMeTpPUUYECKOV MPOTrPeccuu) pacTyu TOCYAAPCTBEHHbIN
IOJT U ero obcyskuBaHue. [1py 3TOM MTPOLeHTHI IO KYMTOHHBIM BBITUIATAM MPUIETCS ¢ KaXKAbIM BbiTyckom OdD3
YBEJINUMBATH, MTOCKOJIbKY BO3pacTarOT (hMHAHCOBbIE PUCKHU. Takast CUTyalMsi B KOHEYHOM CUETe MOXKET MPUBECTU
K medoirty.

Ha puc. 7 npepcraBiieHbl pe3y/bTaTbhl MOIETBbHOIO pacyeTa ONMMCaHHOM cuTyaruu. I1o ocu abeumce OTIokeHO
BpeMs B rofax. [1o ocu opAyHAT OT/IOXKEHO OTHOCUTETbHOE YBETMUEHNE TTO0 OTHOIIEHNIO K 6a30BOMY IOy PeabHOTO
BBII (Benmnunna Q B ypaBHeHuu (4), CIUIOLIHAS JIMHMS) M YPOBHS LieH (BemumHa P B ypaBHeHUM (4), LITpUXOBas
siayst). [Tpy TpoBeieHN M pacueToB apaMeTpbl MOJIe/ IV ObUTM TaKVMM K€, KaK U B pacueTax, OTOOpaskeHHbIX Ha pUC. 6.
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The actual GDP growth relative to the actual GDP in the base year

= = = = = [IMHaMM1Ka YpPOBHS LieH MO OTHOLIEHUIO K YPOBHIO LieH B 6asoBom roay /
The prices dynamics relative to the prices in the base year

Puc. 7. Pe3ynbTaTsl MoAeIMpoBaHus TOC/IeACTBUI hmuHaHCUpoBaHus Jebunyra denepajibHOro GlomKeTa
IyTeM BBIIIyCKa dosizocpoursix OD3

Fig. 7. Results of modeling the consequences of financing the federal budget deficit by issuing long-term federal loan bonds

46 Eﬂ RUSSIAN JOURNAL OF ECONOMICS AND LAW | T.19 N2 1 | 2025



Manxkos C. IO., [lasvidosa O. V., c. 37-56

Bunno, uto B paccMarpuBaeMoM cirydae MHOISIIMOHHOE JaBJieHMe HeCKOJIbKO HIKEe, HO HIKE M POCT PeaIbHOTO
BBII. [Ipu 3TOM CMJIBHO pacTeT rocymapCTBeHHb Joir (puc. 8).

Takske HEOOXOAMMO OTMETHUTD, UTO B ciydae meduimTHoro 6romkera [Ib B cOOTBETCTBMM CO CBOEH MOJIUTUKON
TapreTUpoBaHs MHIISAIY OyIeT MOBBILIATb KJTIOUEBYIO CTaBKY, UTO GOIbHO YIAPUT MO GM3HECY, 3aBUCSIIIEMY OT Kpe-
IIUTOB, IPUBEIET K OAHKPOTCTBY GOJIBIIIOTO KOIMYECTBA MPEATIPUSTUN U YCYTYOUT HETaTUBHYIO CUTYalIMIO B SKOHOMMUKE.

3. BbIxop 13 3TO MaTOBOM CUTYalMy BO3MOXKEH, ecyii OyfeT 3aIyleHa ABYXKOHTYPHAs BaJFOTHO-(PMHAHCOBAs
cucTeMa C MCIOJb30BaHWeM i ee QYHKIMOHUPOBAHMUS CIIENMAIM3UPOBAHHBIX (GUHAHCOBBIX MHCTPYMEHTOB —
1MbpPOBbIX GMHAHCOBBIX aKTUBOB. OTIMUMe 3aK/II0UaeTCs B ToM, 4To BMecTo OD3, koTopblie moToMm npopaoTcst Kb
¥ C HEOOXOAMMOCTBIO COMMPOBOKIAIOTCSI KYTIOHHBIMY BBITIaTaMy (TeM OOJIbIIIMMMA, YUEM BbIIIIE YPOBEHb MHOIISIIINN),
BoinryckaroTcst LIDA, mox kotopeie LI smutupyet umdpoBble pyosin, MOCTyHarolMe HelmocpeAcTBeHHO B MuHduH
(onmcaHue PYHKUMOHMPOBAHMUS ABYXKOHTYPHOVM HAIMOHAJbHOM BaJIOTHO-(OVHAHCOBOM CUCTEMBI IPUBEIEHO
B (Pa6yxun u mp., 2024a; Paoyxun, 2023; Pa6yxuu u np., 2020; Pa6yxuu u ap., 2024b; Pabyxun, 2022). Takum
006pa3oM, IMpeomoIeBalOTCs OrpaHyeHns], HakIagbiBaeMble CT. 22 DengepanbHoro 3akoHa N° 86-D3 or 10.07.2002,
" ycTpausieTcst nocpentuk B ynile KB, a ciienoBaTeibHO, M HEOGXOAMMOCTD KyTOHHBIX BbITIAT o OM3, uTo cHiKaeT
JlaBJieHMe Ha OIOMKET U YCTpaHsIeT MexaHM3M (GOpMUPOBaHMS (PUHAHCOBON TMPAMU/IbBI.

Bakno, uro obecreuenuem LIDA gBasSiOTCS He Oyayiiye geHesKHbIe JOXOAbl O1omKeTa (KOTOpbIe BOJATUIIbHbI
Y TTOJIBEP>KEHbI MHQISALIMM, UTO CO3IaeT (DMHAHCOBBIE PUCKHU U ITPU CYIIIECTBYIOIIEN CUCTEME YBEJIMUMBAET ITPOIIEHT-
HbIe BbITIaThI 10 KyroHaMm O®d3), a myanbHbIe ToBaphl (masiee — [I'T), KoTopbie He MOABEPratoTCst MHGISLIVN, SIBJISISICh
aHasiorom 3os10toro 3amaca (Pabyxun u gp., 2023). Croumocts [T B py6sisx MOCTOSTHHO BO3pacTaeT B pe3yJibTaTe
TepMOIMUECKOM PHIHOYHOV ITePEOIeHKM, U MPU 3TOM 4acThb 1ndpoBbix pybsaen ot LIMA rocymapcTBo TpaTuT Ha
MIPOM3BOICTBO HOBbIX [T, yBe/mumBasi CBOM 3aJI0TOBbI€ BO3SMOYKHOCTH’.
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Puc. 8. Pe3ysnbraTsl MoaeMpoBaHNs AMHAMMKY FOCYJapCTBEHHOTO JI0JITa, IT0 OTHOLIEHNIO K BesmunHe BBIT
(IIpu IpOBeJieHNY PacueToB CUUTAJIOCh, UTO B 6a30BOM rofly roCyAapCTBEHHBIN JOJIT OTCYTCTBOBAJI)

Fig. 8. Results of modeling the dynamics of public debt in relation to GDP
(assuming that there was no public debt in the base year)

° TIpu 3TOM TIPOU3BOACTBO OYepenHoi opiym 1T MpoU3BOIUTCS MPEANPUATUSAMM IO FOC3aKa3y 3a IMAPOBbIe py6IM IPaKTUIeCKM
o ce6eCcTOMMOCTH, a KaK 3aJI0T B Ka3HAUEICTBE OHM OYIYT YUUTHIBATHCS Y3Ke MO PHIHOYHONM CTOMMOCTH.
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SOMUTHPOBaHHbIE (P POBbIE pyOIM HATTPABJISIIOTCS TOCYAAPCTBOM II€JIEBBIM OOPa30M Ha pellieHe HeOOXOAVMbIX
rOCyIapCTBEHHBIX 38Jau, IPM 3TOM [IM(APOBOI XapaKTep 3TUX IEHEKHBIX CPEICTB IrapaHTUPYeT TO, UTO OHU GyIyT
MCIIOTb30BaHbI CTPOT'O MO CBOEMY Ha3HaUeHMI0. B KOoHeUHOM uTore 3TV (POBbIie pyOIv BCe-TaKu KOHBEPTUPYIOTCS
B OObIUHbIE pyOM (HarIpuMep, B pesy/ibTaTe BbITJIAThI 3apiiaT pabotHukaM npennpustiii OITK, BBIMOTHSONM
rocsakas), OMHaKO MHQJIALMOHHOE JaBJIeHMe 3TUX JeHer KOMIIEHCUPYETCS TeM, UTO YaCTh PyOJIeBOI MACChl YULET
n3 Kb B LIb B pe3ysbrare mokynku komMmepuyeckumy 6ankamu LIDA, Heo6XoayMbIX /1)1 Be[leHMsI BHEIITHETOPTOBbIX
onepaumii. Benencreue aToro Heo6xonuMocThb LB MOBBIIIATE KIIIOYEBYIO CTaBKy YCTPAHSETCS, UTO GIaronpusiTHO
BIVSIET HA Pa3BUTVE SKOHOMMKY ¥ TIOBBIIIIEH)E PeabHbIX JOXOJ0B HapomoHaceieHus. Kpome Toro, CHUSUTCS Ha-
rpy3Ka Ha BJIOTHBIM PBIHOK, UTO MPUBENET K CTAbWIM3annm Kypca pyosis 1 yaelieBIeHnI0 UMIIOPTa.

Ha puc. 9 npencrasieHbl pe3yabTaThl MOLEIBHOTO pacueTa OnMcaHHoi cutyauun. [To ocu abeumce OTIoskeHbl
ronpl. ITo ocu opayHAT OTIOXKEHO OTHOCUTEIbHOE yBeIMUeHne Mo OTHOLIEHNIO K 6a30BoMy ropy peanbHoro BBIT
(BesmmuyHa Q B ypaBHeHUM (4), CIUIOIIHAS JIMHKS ) ¥ YPOBHSI 1ieH (BesmunHa P B ypaBHeHNM (4), IITPUXOBast JIMHMS).
[Ipu mpoBeneHMM pacueToOB MapaMeTpbl MOZEIM ObLIV TaKVMU Ke, KaK ¥ B pacueTax, OTOOpakeHHbIX Ha puUC. 6,
TIPU YCJIOBUM, YTO KYTIOHHBIE BBITIATHI He Tpou3BoasTcs (mockoabky Od3 3amenensl Ha LIDA), a nHbASIIIMOHHOE
IaBJIEHME OT BBITYyCKa IUGPOBBIX pyOIiel B 3HAUUTETbHONM CTENeHM KOMITEHCUPOBAHO B Pe3yJ/ibTare MOKYIKY KOM-
Mepueckumy 6aHkavy LIDA, Heo6XOIMMbIX AJIS BeIeHsI BHEIIHETOPTrOBbIX OIepaIiyii.

BupHo, 4TO B pacCMaTpMBaeMOM CIyvae CUTYaIysl CyIeCTBEHHO JTyYllle, YeM Ta, KOTOpast OToOpaykeHa Ha puc. 6 1 7.

4. Heo6XoyMo OTMETHUTh, UTO OTPaskeHHast Ha pyC. 9 MpaKTMUYeCKi ITOTHAast KOMITEH ALV MHQISIY IIPU BIITYCKe
LIDA sBnsieTcs cyie[CTBYEM YITPOIIAIOIIEro NOMYIIEHNSI, YTO SMUTHPOBaHHbIE (PMHAHCOBbIE CPEICTBA HE MOIaIal0T
B TIOTPEOUTETHLCKUI KOHTYP. B peasibHbIX CUTyalMsIX MMEIOT MECTO MEePETOKM TEHEXKHbBIX CPEICTB U3 MHBECTUIIN-
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Puc. 9. Pesynbrarsl MogenupoBauus puHancupoBauus aedbunura desepanbHOro Gromkera myTeM 3aeiiCTBOBAHMUS
MHBECTUIIMIOHHOTO Pe3epPBHOr0 KOHTypa u Bbimycka LIMA

Fig. 9. Results of modeling the financing of the federal budget deficit by using the investment reserve circuit
and the DFA issue
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OHHOTO KOHTYpa B MOTpebuTtenbckuit u obpario (Masnkos, [laBbimoBa, 2019; Masnkos u ap., 2023; MaeBckwuii 1 ap.,
2020; Maesckuit, Maskos, 2013; MaeBckuii u ap., 2016). [l yueta 3Tux 3¢ ¢GeKToB He0OX0AMMBbI 60J1ee AeTaabHbIe
pacueTbl, KOTOPbIe BO3MOXHBI C MCIIOJIb30BaHMEM MOJEJIN, U3JIOKEHHOV B [IpuioskeHun.

Ha puc. 10 npuBemeHbl pe3y/ibTaThl pacueToB 10 3TOM MOZE/IN, OTpaskalolne OKiuaaeMblii 9QPeKT OT BhITyCKa
LIDA B 2025, 2026, 2027 rr. 110 1 TpisiH py6iieit eskerofHo (3a 6a3y B3SIT CLieHapyii, COOTBETCTBYOILMI TPOrHO3Y CO-
LMaJIbHO-3KOHOMMYecKoro passutus PO na 2025-2027 rr. cornacHo nHdopmaiyy MUHUCTEPCTBA SKOHOMMYE CKOT'O
passutus Poccuiickoit ®epepauyn'®, puc. 1).

Ha puc. 11 6o5ee merasbHO MpMBeaeHa pasHUIA MEXKAY YKa3aHHbIMM CLI€HAPUSIMA.

Cunranoch, uto Beinyck LIMA 1es1eBbiM 06pa3oM MpegHa3sHavaeTCst A1 MHBECTHULIMIA B IIPOU3BONCTBO, CTUMYJIN-
PY$ BBITTYCK MTPOMYKIIMM U TIPY 9TOM YBEIMUMBast IEHEKHYIO Maccy. BuaHo, UTo B pesy/ibTaTe yKa3aHHOTO BapuaHTa
Boirtycka LIMA yposens peanbHoro BBII Beipactaet B 2027 1. gonosmuuTtenbHo Ha 1,2 %. ITpu aTom gedasitop Toxke
Heu30eKHO YBeJIMUMBAETCs, HO COOTHOILIEHNe MeXAy pocToM meduistopa u peasbHoro BBII cocrapiser auiiib
envaMIly. Takast BeJlMuMHaA JAHHOTO COOTHOIIEHMS XapaKTepHa IJIsi Pa3BUThIX SKOHOMMK Mupa (MaeBckuii u ap.,
2020)!. (CrpaBouno: st Poccunm 310 cooTHOIeHe B ocaeqaye 20 JIeT COCTaBIISIO BeIMUUHY 2,5 U BbIIIIE, UTO
XapaKTepHO 1Jist c/1abbIX 9KOHOMUK ChIPbEBOTO THIIA. )

Ha puc. 12 npuBeneHbl pe3ysibTaTbl CONOCTABAEHUS UCXOOH020 CUeHapus CO ClieHapueM, Koraa Bbimyck [TDA
B 2025, 2026, 2027 ropmax (1o 1 TpaH py6Jieli esKeromHo) COUeTaeTcsl C Lie/ieHanpaBaIeHHbIM YBeIMUEeHNEM YPOBHS
VMHBECTULIMI C XapaKTePUCTUKAMM, OTOOPaKEHHbIMY Ha PUC. 2.

Ha puc. 13 6omee getanbHO IpuUBeneHa pa3HUIA MEKAY YKa3aHHBIMU CIIEHAPUSIMIL.

% %
12 16
~ n

< 10 ~ £ 14

e 33512
£ S g E

°B 5% 10
5 ]

o~ 6 o . 8
B [=a B
33 o 2

£ v 4 o © 6
o [
=98 = @

3 8 53 4
< o

e 2 I8 2

0 0

2000 2005 2010 2015 2020 2025 2030 2000 2005 2010 2015 2020 2025 2030
rop / Year rop / Year
A b
—e— [lo ucxodHomy cuyeHaputo / According to the initial scenario
—— Mo cueHapuio ¢ Bbinyckom LA B 2025, 2026, 2027 rr. no 1 TpaH pybaeit exkerogHo /
According to the scenario with the DFA issue in 2025, 2026, 2027, 1 trillion rubles annually

Puc. 10. CpaBHeHMe pe3y/IbTaTOB pacuera guHaMuky peaisHoro BBII (A) u nednsropa (b)
10 UCX00HOMY CUeHapuio ¥ 1o cieHapuio ¢ Bbimyckom LIMDA B 2025, 2026, 2027 rr. mo 1 Tp/iH py6Iiei e;kerogHo

Fig. 10. Comparison of the dynamics of real GDP (A) and deflator (B) according to the initial scenario
and according to the scenario with the DFA issue in 2025, 2026, 2027, 1 trillion rubles annually

10 TIporHos conmanbHO-9KOHOMITYECKOro pasBuTus Pocensickoit Depmeparp Ha 2025 rog 1 Ha ruaHoBbIi mepyor, 2026 u 2027 rofos.
(2024, 30 centsa6ps). https://economy.gov.ru/material/directions/makroec/prognozy_socialno_ekonomicheskogo razvitiya/prognoz_
socialno_ekonomicheskogo_razvitiya_rf na 2025 god i na_planovyy_ period 2026 i 2027 godov.html

1 Heo6x0aMMO OTMETUTD, UTO B YCJIOBMSIX SKOHOMMUUECKOTO POCTa MHAMIISILMS HeM3GeXHa, IIOCKOJIBKY CYIIeCTBYeT OTPULIATe/bHbIIL
BPEMEHHOJ JIar MEK/Y CO3MaHeM HOBbBIX TIPOM3BOMICTB, YBEIMUMBAIOIINX MTPEIJIOKEHIE TOBAPOB, M YBEJIMUEHMEM I1JIaTEsKECITOCOOHOTO
CIIpoca B pesyJibTaTe BbIIUIAT 3apIijiaT PabOTHMKAM, CO3MAOIIMM 3TH MPOU3BOACTBA (B MEPHMOI, KOT[ja HOBbIe TOBAPHI ellle He Haya/Ii BbI-
myckarbcsi). bosee moppo6HO 06 3ToM cm. (MaeBckuit u ap., 2020; Maesckuit, Mankos, 2013; MaeBckuii u ap., 2016).
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Puc. 11. Ilunamuka npupaiieHusi BenunHbl peasnbHoro BBIT (A) u gednstopa (B) B mponenTax
110 OTHOIIIEHUIO K UCX00HOMY cuyeHapulo B ciiyuyae Bbinmycka LIPA B 2025, 2026, 2027 rogax mo 1 TpiaH py6Jieit eXeroxHo

Fig. 11. Dynamics of the increment of real GDP (A) and deflator (B) as a percentage relative to the initial scenario
in the case of DFA issuance in 2025, 2026, 2027, 1 trillion rubles annually
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Puc. 12. CpaBHeHMe pe3y/IbTaTOB pacuera AvHaMuku peaabHoro BBII (A) u gednsitopa (B).
Fig. 12. Comparison of the dynamics of real GDP (A) and deflator (B)
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Puc. 13. lunamMuka npupaiieHus BeJimunubl peajibHoro BBII (A) u nednsaropa (b) B mpoueHTax
110 OTHOLIIEHUIO K UCX0OHOMY CUeHapulo B cJiyuyae yBeJIUYeHNsI YPOBHSI MHBECTHUIIA U BbImycka ITMPA
B 2025, 2026, 2027 rr. o 1 TpyiH py6iIei exxerogHo

Fig. 13. Dynamics of the increment of real GDP (A) and deflator (B) as a percentage relative to the initial scenario
in casse of an increase in the level of investments and the DFA issue in 2025, 2026, 2027, 1 trillion rubles annually

Cpasnenne puc. 11 u 13 okasbIBaeT, YTO B pacCMaTpPUBAEMOM CIydae JOCTUTAeTCs CYIlIeCTBEHHO Gosiee GbICTPhIN
poct peanbHOoro BBII 6e3 momosHuTeIbHOTO aBiieHus Ha MHQISIMIO (P 3TOM COOTHOIIIEHVE MEXKAY POCTOM
neduiatopa u peasibHoro BBIT npubmskaeTcst K XxapakTepHOMY /1JIs pa3BUTBIX 9KOHOMUK MUPa).

3aknoueHue

[TpoBeneHHbIV aHaIN3 TTOKA3bIBAET, UTO BBEIEHME NBYXKOHTYPHOI HAIMOHAJIBHONM BaJIIOTHO-(PUHAHCOBOM CH-
CTeMbI TTO3BOJINUT:

- B 00XO[I OrpaHMYeHNIi, HaKJIaAbIBaeMbIX CT. 22 DepepanbHoro 3akoHa «O IlenTpanbHoM 6aHke Poccuiickoin
®enepanyu (banke Poccun)», MpoBOOUTb AeHEKHYIO SMUCCHUIO M YBEIMUMBATD TEHEKHYIO MacCy B MHTepecax pas-
BUTHS HAIlMOHAIbHOM SKOHOMMUKI;

— BMUCCUIO IEHEKHBIX CPENICTB 1eIEBbIM 06PA30M HAMpaB/siTh B TPOU3BOACTBEHHbBIV CEKTOP IKOHOMUKM (B MH-
BECTUIIMOHHbBIE TTPOEKTHI), YTO OGECITEUNT BbICOKVE TEMITbI POCTA TIPY MUHUMATbHON MHQIISIINIA;

- 06eCITeunThb CTabMIbHOCTb (DMHAHCOBOI CUCTEMBI, ITOCKOIBbKY LIDA obecrieueHb! JyaJbHBIMY TOBApaMIA;

- pelnThb MpobJIeMbl, CBSI3aHHbIe ¢ (GUHAHCHMPOBaHMEM AedULIMTa TOCYIapPCTBEHHOTO OI0IKeTa.

Takum 06pa3oM, Kak CBUIETEIbCTBYIOT Pe3yJIbTaThl paCUeTOB, MCIIO/Ib30BaHNe BYXKOHTYPHONM HAIMOHAIbHOM!
BaJIIOTHO-(DMHAHCOBOVI CMCTEMbI COBMECTHO C aKTUBHOV MHBECTULIMOHHO MTOJIUTUKO CYIlIeCTBEHHO TOBBIIIIAeT 3¢h-
(heKTUBHOCTb POCCUIICKONM SKOHOMMKIA, HAChIIIIas ee meHbramu a1 pocta BBIT 1 omHOBpeMeHHO cHIKas MHQIISLIVOH-
HOe JIaBJIeHye PacTyIlel TeHesKHO MacChl, HECMOTPSI Ha CaHKIIMOHHOE JTaBjieHne cTpaH 3anazaa B ycaoBusix CBO.
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IMPUJIO>KEHUME / APPENDIX

Ommcanne MaTeMaTUUeCKOl MOJE/IN, MCII0/Ib30BaBIIeCs
JIJIS1 aHA/IN3a 3KOHOMMYECKOM AVHAMMUKM 2

W crosib30BaBIiIasics Ipyi TPOBENEHNM pacueToB MaTeMaTtyecKast MOZesIb [IpeCcTaBisieT cobo cucremy auddepeH-
IIMaIbHBIX YPaBHEHMI, OTOGPAsKAIOIIX ABUKEHIE IeHESKHbIX TTOTOKOB B HAI[MOHAIbHOV SKOHOMMKE B COOTBETCTBUM
CO CXeMoii, mpuBeneHHoi Ha puc. [1.1 (cxema aganTuUpoBaHa K POCCUIICKOV CUTYalLMK), U SIBJISIETCSI arpermMpoBaH-
HbIM BapMaHTOM Me3039KOHOMMYECKOV MOJesu, pa3paboTaHHOV 1 pasBuBaeMol B MIHcTuTyTe skoHomMuKky PAH mop
pykoBoxacTBoM akaz. B. Y. Maesckoro (MaeBckuii u ap., 2020; MaeBckuiz, MankoB, 2013; MaeBckuii u fip., 2016).

e N\
3oHa gonnapa (9) i Py6neBas 30Ha
H
1
1
1
H
! LieHTpanbHbIi
i 6aHK
V)
1
1
1
1
1
1
H
3 i 12 11
3BP +—— j«——— | [focynapcreo — ®oHap
i
1
i 4'
1
: \
E 91 T 8 1()\‘
1
1
1
1
H
BHeLwHwuiA 1 4 nc 6 ax
> 1 » —>
Mup c i | My(t) | Mi(t)
2 i 5 7
H
1
1
——‘-J_‘~~~\
,/’ \\\
i BantomHas \
\ 6upca /
N /’
\_ %
— - [IOTOKM JIEHET, ====~ - BaJIIOTHAsI IpaHuIia

1. OcHOBHbIE 5KOHOMUYECKUE aKTOPbI, U300pakeHHbIe Ha cxeMe: mpousBopcTBeHHbli cekTop (TIC), nomamrnue xossiicta ([I1X),
rocymapctso (I'), nenrpanbhbiii 6adk (1IB), BHeLIHWIT Mup.

2. I[ToTOKM BaJIIOTHBIX CPEICTB: 9KCIOPTHAsK BbIpyuKa (1), omyiara mmmnopra (2), yBesMyeHme 30JI0TOBAIIOTHBIX pe3epBoB (3BP) (3).

3. IToToku py6IeBbIX CPENCTB: SKCIIOPTHAS BhIpyUKa (4, 4'), JOXOmbl JOMAIIHIX XO3IMCTB (6), MOTpebIieHre JOMAITHNX XO3SICTB
(7), nanoru (8), roczakynku u cyocuaum (9), 3apruiaTbl OIOIKETHMKAM U COLMaJIbHble TpaHchepThl (TleHcuu, crunerguu u ap.) (10),
nonosHeHye ¢poxmoB IIpaBurenbcrsa (11), moxkynka BamoTsl 1 yBeanueHue 3BP (12).

Puc. I1.1. O6061eHHas1 cxemMa [I€HeKHbIX II0TOKOB

12 Ommcanme Mozeny IPOBOMNUTCS B COOTBETCTBMM ¢ paBoToii (Maskos, Jasbiosa, 2019).
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Ormucanme 6a30BbIX MPOIECCOB Ha BAJIIOTHO IrpaHuIle (COOTBETCTBEHHO, Ha BAJIFOTHOW OGUpPIKe):

— OCHOBHOJ MCTOYHMK ITPUTOKA MHOCTPAHHON BaJIIOTHI (JOJUIAPOB) Ha BATIOTHYIO TPAHUITY — BaJIFOTHAS BBIPYYKA
9KCIIOPTEPOB: SKCMOPTEPDI YaCTh CBOEN BAJIOTHOM BbIPYYKY KOHBEPTUPYIOT B HAIIMOHAIBHYIO BIIOTY [IJISI ITPOBE-
IeHust GMHAHCOBBIX OIEepalyii BHYTPYU CTPaHbI U BbITUIAThI HAJIOTOB;

— CIIPOC Ha MHOCTPAHHYIO BAIOTY HAa BAFOTHON O6Upske OPMUPYIOT MMITOPTEPHI (OHA HYKHA UM [JIST TTIOKYTIKU
MMITOPTHBIX TOBApOB 3a PyOeXXOM), a Takke (UPMbI ¥ HaceJIeH)e, KOTOPbIe YaCTb CBOMX CPEICTB XOTAT XPAHUTh
Ha BaJIIOTHBIX JEMO3MUTax M B BUJe HAIMYHBIX JO/UIapoB (eBpo). Kpome Toro, rocymapcTBo popmupyer neHekHbie
(OH/IBI, YACTh KOTOPBIX XPAHUTCS HA BAJIIOTHBIX CUETAX;

- B XOJIe TOPIrOB Ha BAJIIOTHONM OMpKe Ha OCHOBE CIIPOCa U TPeIJIOKeHNs Ha BaTOTY!> GopMupyeTcs TeKyImit
BaJIIOTHbBIN KypC HAIMOHAIbHOI BajtOThl. LleHTpabHblii GaHK C MTOMOIIbIO PAa3IMUHBIX MHCTPYMEHTOB (BKJTIOUAst
MpsIMbIe BaJIIOTHBIE MHTEPBEHIMM) KOHTPOJIMPYET XOJ, TOProB M BMseT Ha (GOpMMUPOBaHMe Kypca HaIMOHATbHOMN
BaJTIOThI. Kpome Toro, LleHTpabHbIl GaHK MTPOBOAUT 3aKYIIKM JOJIJIAPOB (€BPO) /JIsI MTOMOJHEHMSI 30JI0TOBAJIIOTHBIX
pesepsoB (3BP).

[Tpu npoBemennn pacuetoB rocymapctso (I') u momarirane xossiicTsa ([ X) 66111 06beIMHEHBI B €IMHBIN «00I1Ie-
crBenHbllt cekTop» (OC). DTO 6BIIO CIEJIAHO C LIEJBIO YITYUIIeHNS KaueCTBa KaJIMOPOBKM MO C UCTIOJIb30BaHUEM
MaHHBIX MAaKPOSKOHOMMUUECKOI CTaTUCTUKMA.

B 0606111eHHOM Bujie TeHeKHbIe ITOTOKM, OTpaskeHHbIe Ha puc. [1.1, MOTYT ObITh OMMCAHbI CJIEAYIOLIMMM TU]-
(dbepeHIMaTbHBIMY YPAaBHEHUSIMMU.

YpaBHeHMe /17151 AMHAMVKM T€HEKHBIX CPeICTB MPOMU3BOACTBEHHOTO cekTopa M (1):

M = (Joxo0bl om npooaxcu moeapos U ycaye 6Hympu cmpaHsl, cybcuouu) —

dt

— (BbIinaamer domawHuUm xo3sticmeam, Hanoau eocydapcms y) + (Loxodsbl om skcriopma) — (T1.1)

— (Pacxodbi Ha umnopm) + (Lpyaue deHexcHble MOMOKU).

YpaBHeHMe 751 AMHAMMKM TeHEKHBIX CPeCTB 06IIeCTBEHHOrO cekTopa M, (1):

M = (doxo0dbl domawiHux xo3aticms, Hasoau C) — (Pacxodbl domauwHux xo3aticme) — (I12)
dt .
— (FfocydapcmeeHHsbie 3akynku, cybcuduu IC) + (dpyaue OeHexcHbie MomoKu).

YpaBHeHMe )i IMHAMUKY YPOBHS 1IeH p(t) (ONMChIBAeT yCTAHOBJIEHNE 1IeHbl Ha OCHOBe HaslaHca CIpoca U Mpef-
JIO’KEHMSI TOBAPOB U YCJIYT Ha BHYTPEHHEM DPbIHKE):

ap _
di

VYpaBHeHMe [ IMHAMUKM Kypca mosiiapa b(t) (ommchiBaeT yCTaHOBJIEHME Kypca BaJIIOThl Ha OCHOBe GajaHca
CIIpoCa Ha JoJIIapbl M UX MPeIJIOKEHNS Ha BAJIOTHOM PbIHKe):

a, (MaamexcecriocobHelli cnipoc — [MpedaoxiceHue mosapos u ycnyea). (T1.3)

Z = @, (Cnpoc Ha BantoTy — [peanoxeHne BantoTbl). (T1.4)
C yueTtoM gocTtaTouHo ob61mx gonyiuennii mogenb (I1.1) — (I1.4) moskeT ObITh 3amycaHa B BUE:
dMY '
d =k, M, MM, —h-F-p+Q,-p"-b—ky, M, -k, -M, +AM,, (IL.5)

rae (k,M, - AM, ) - motok menexknbix cpencts u3 OC B I1C, BRIHOYAOIIMIT TOXObI OT NPOIAXKYU TOBAPOB U YCIIYT
BHYTPM CTPaHbl, CYOCUAVY (B MOMEIV CUMTAETCS, UTO OHY IIPOITOPIMOHAIbHBI AeHexXHbIM cpeacTBam OC ¢ yueTom
TOrO, UTO YacTh cpencTs AM, cexrtop OC pacxomyer Ha MOKYIIKY MHOCTPAHHOM BaJIOThI); hFp — TIOTOK NE€HEKHbIX
cpencts u3 I1C B OC, BK/IIOYAOIIMIA BBITUIATHI JOMAIITHMM X03S1/ICTBaM, HaJIOTY FOCYAapCTBY (B MOIE/IM CUUTAETCS,

13 Kpome TIepeurC/JI€eHHbIX BbIIIE (byH,ELaMEHTaJIbeIX 9KOHOMMYECKMX ITPOIECCOB Ha CIIPOC U IpeaJIoXKeHMe BaJIIOThI BJIMSIOT TaKXKe
BaJIIOTHbIC CIIEKYJITHTbI, KOTOPbI€ KOCBEHHO YUYMUTBIBAIOTCS B MO EJIN.
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YTO OHM MPONOPLMOHAJIBLHBI HoMMHaIbHOMY BBIT Fp'); Q,p'b ~ moxofpl OT 3KCMOPTa B HALMOHAILHOI BajioTe
(O, - dusnuecknii o6bem 3kcropra, Q p' - CTOMMOCTb 3KCHOPTA B A0JIapaX, b — Kypc HallMOHAaIbHOl BaJIIOThI,
T. €. CKOJIbKO €IMHUI] HallMOHA/IbHOM BaJIIOThI OTJAIOT 3a OVH J0JIap); k, M, — pacxofibl Ha 3aKyIKy IIPOU3BO-
CTBEHHOTO MMITOPTa: 060PYIOBaHMSI, TEXHOJIOTMIA, KOMILIEKTYIOIIMX, ChIPbSI (B MOME CUUTAETCSI, YTO STU PACXOIbI
nponoprmonanbhbl cpenctsam [1C); k, M, — pacxofibl Ha 3aKyTIKY UMIIOPTHON MOTPEGUTEbCKOM TPOLYKLMH (B MO-
JeJI CUUTAETCSI, UTO OHU OMPEAEIISIIOTCS TOTPEOUTENTBCKUM T€HEXKHBIM CITPOCOM ¥ MPOMOPLMOHAJIbHBI CPEICTBAM
OC); AM,, - npyrue neHexHble TIOTOKM (Hampumep, mononHuTesnbHoe cybeuauposanme I1C 3a cuer mepunmra
roCyIapCTBEHHOIO OIOMKeTa);

dM ,

dt

=h-F-p—k, M, +AM,,, (IL.6)

rae hFp — notok aeHeskHbIX cpencts 13 [1C B OC, BK/IIOUAOIINI TOXOIbI JOMAIITHUX XO3SMCTB, Haytory [1C (cM. Bbilie);
k, M, - morpeburenpckue pacxoppt [IX (BK/Ir0Uas pacxompl Ha UMIIOPT'®), rocygapCcTBeHHble 3aKy Ky, cybcumum I1C
(B MO[e/IM CYUMTAETCSI, UTO STU PACXOIbl PONOPIMOHAIbHBI fIeHeskHbIM cpenictBam OC); AM, - npyrue AeHexHbie
TOTOKM (Hampumep, gomnoaHuTeabHoe cyocuaupoBanme OC 3a cuer geduimTa rocygapCTBEHHOTO OI0/IKeTa);

dp ky M, =k, -M,

—=a, p- -11, (TL.7)
dt ! F-p=(ky—ky)My, -0y p

rIe YNMCIUTENb B CKOOKax OTpaykaeT JeHEeXKHbIN CIIPOC Ha OTeUeCTBEHHYIO MPOAYKIIMIO; 3HAMEHAaTelb OTpasKkaeT
MpeyIoKeHe OTeYeCTBEHHOM MPOAYKIMY (CTOMMOCTHOE BbIpaskeHye BCel MPOU3BEAEHHON MPOIYKIMY 3a BbIUe-
TOM TPOAYKILMM MHBECTUIIMOHHOTO Ha3HAUEHWS ¥ MIPOAYKIIVM, TTPOU3BEIEHHON Ha SKCIIOPT); a, = Koa(dureHt,
XapaKTePU3YIOINI CKOPOCTh YCTAaHOBJIEHMS IIEHOBOTO PAaBHOBECHST HA BHYTPEHHEM PBIHKE;

db ky My +ky -M,+AM,, +AM,,
_:ab.b. -1 ,

dt QE p,b (TL.8)

TIe YMCJIATENTb B CKOOKax OTpaskaeT LeHEeKHbIN CIIPOC Ha JOJUIaphl (B HETO BXOOUT CTOMMOCTD 3aKyITKM MMIIOPTHOM
TPOAYKIINMM, CIIPOC HA 3aKYTIKY BaIOThI CO CTOPoHbI cektopa OC AM, v BasmtoTHbIE MHTEPBeHIMM LleHTpasbHoro
6anka AM, ); 3HaMeHaTesIb OTpaskaeT NPeIOKEeHVe NOJLTapOB (COOTBETCTBYET BaJIFOTHOM BBIPYUKE 32 SKCIIOPTUPYe-
MYIO TIPOAYKLMIO); 0, — KO3 OUIMEHT, XapaKTePU3YIOIIUIA CKOPOCTb YCTAHOBJIEHVSI DABHOBECHSI Ha BA/IIOTHOM PbIHKE.

Ucnonw3ys pesynbrarbl pabotsl (Maskos, aBbimoBa, 2019), BeIipaskeHne Aj1si MPOM3BOACTBEHHOM GyHKUIMKU F
MOSKHO TIPE/ICTaBUTh B BUJE:

ky -M, _kYI'MY (I—K

), (T1.9)
p p b

F=f-

rae k, M, — o61ye pacxobl Ha MHBECTULVM (B MOI€/IVi CIUTAETCS, UTO OHM MPONOPLVIOHAIbHBI IEHEKHBIM CPEICTBAM
I1C); k,,M, - pacxofibl Ha UMITOPTHYIO MHBECTUIMOHHYIO MPOAYKIMIO (B MOZIEIM CUMTAETCS, UTO OHM MPOMOPINO-
HaJIbHBI feHeskHbIM cpencTBam [1C); w — koadduimeHT apPeKTUBHOCTY MMITOPTHOV MHBECTULIIOHHOV MIPORYKIIVIN;
¢ — KO3(DPUIMeHT, XapaKTepu3yIOllMii YObIBAIOILIYIO/BO3paCTAIOIIYIO OTAAUy OT MHBECTUIMN; f — KO3(hdUIIMEHT
MPOITOPLMOHATBHOCTH.

Heob6xomumo otmeruts, uto momenb (I1.5) - (I1.9) umeer 6a30BbIii XapakTep ¥ MpegHasHAYeHa IJIs aHaIM3a
061X 3aKOHOMEPHOCTEN SKOHOMUYECKON IMHAMMUKY PasBUBAIOIIMXCS CTPaH.

14 BprparkeHne 1151 IPOM3BOLCTBEHHOI ByHKLMM F IpyBeIeHo HiKe.

15 B Momenu cumTaeTcs, YTo MMIIOPTHAs TTOTPEBUTEIbCKAsT TPORYKINS 3aKYIIAeTCS 38 PYOEKOM MPOM3BONCTBEHHBIM CEKTOPOM,
KOTODBIIi y3Ke 3aTeM MPOJAET ee OTeUeCTBEHHbIM MOTPeOUTESIM Ha BHYTPEHHEM PbIHKE.
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AHHoTauuA

Lenb: ananus kurtaiickoi nummaTubbl Liudposoro menkosoro nytu (Digital Silk Road - DSR) kak ogHOTrO 13 KTIoueBbIX
anemenTOB crparern KHP B pamkax rmpoekrta « OfuH 1osic, OfVH Iy Th». PaboTa HarpasieHa Ha BbISIBJIEHME Y CUCTEMATHU3ALIAIO
OCHOBHBIX HarpaBjieHnii peaym3anyy mporpamMmbl DSR B KOHTEKCTe MX BAUSHYS Ha IVI06aTbHYIO [P POBYIO TPaHCHOPMALIUIO,
a Tak)ke Ha aHAJIM3 MEPCIEeKTUB coTpynHndecTBa Poccun n Kuras B mpmioskeHNM K 9KOHOMUYECKUM U T€OTIOIUTNYE CKUM
opuenTupam Poccuiickon Deneparimm.

MerToapl: B KaueCTBe 0OIIIeHAYYHbIX METOAOB MO3HAHMS ObLIM MUCITOIb30BaHbI AaHAIN3, CUHTE3, UHIYKTUBHO-AEIYKTUBHBIN
U CTPYKTYPHO-GYHKIIMOHATbHBIN METOAbI, CUCTEMHbIV U CPABHUTETbHbIN aHAJIU3bI.

Pe3ynbrarhl: BbIIBI€Hbl OCHOBHbIE HAIpPaBJIEHMs, MHCTPYMEHTBI M TEXHOJOTUM peasusauyyu mHunmatusbl Lludposoro
1IIeJTKOBOTO TTYTH, YCTAHOBJIEHBI ¥ MPOAHAIM3MPOBAHbI OCHOBHBIE MOJIUTUYECKME (TeomnoauTnYeckue) moaxoasl K DSR;
OILIEHEH TeOTOUTUYECKUI JTAaHAIIA(QT peaausaluyuy 3TOM UHUIIMATUBBI C YUETOM MO3ULIMY TEXHOJIOTMYECKUX KOHKYPEHTOB
M CTpaH — MapTHEPOB MHUIIVMATUBBI; OLIEHEHbI PUCKU AOJTOBOM 3aBUCUMMOCTM CTPaH U pa3paboTaHbl CLIEHApUM Pa3BUTUS
DSR, BbisiBsieHO BiusiHue poekToB DSR Ha sKOHOMMUECKOE U reoroIMTIYe CKOe TTO3UIMOHpoBaHme Poccnn B rimo6asibHOM
1(pPOBOM MPOCTPAHCTBE.

Hayunass HOBU3HA: Tpe/jioskeHO paccMmarpuBaTh DSR Kak OmHO M3 KJIIOUEBBIX HAIPaBJIEHUI PasBUTUS LUPPOBOTO
MHOTOITOJIIPHOTO MUPa, KaK MHOTOACTIEKTHbIN MIPOEKT, COUETAIOILIMI SKOHOMUYECKIE, TEXHOJIOTUYECKIE Y TeOTIOIUTUYECKUE
uenu Kuras. Kpome Toro, B paboTe 1CIOIb30BaHbl HOBEIIIIME JaHHbIE 00 MHBECTUIIMIOHHOM akTMBHOCTM KuTas B A3uarcko-
Tuxookeanckom peruone, Appuke n KskHOlI Amepuke, TpMMEHEHbI ¥ OCMbBICJIEHbBI COBPEMEHHbIE SKOHOMUUECKUE
U TeOTOJIUTUYECKUEe Teopuu [Jig aHasmsa DSR; mpenjioskeHbl ClieHapUy pasBUTUSI TIPOEKTA B YCIOBUSX TI06aTbHOMU
TEXHOJIOTMYECKOV KOHKYPEHIIUN.

ITpakTMueckasi 3HAYMMOCTb: aHAIM3 OCHOBHBIX HAIIPaBJIEHUI U Teorpaduy peajusaiyy MpoeKTa MO3BOJISIET CUCTEMHO
MMOJOUTU K MOCTPOEHUIO SKOHOMUUYECKUX U TEOMOJUTUYECKMUX MPOTHO30B B YACTU PA3BUTUS OTHAEJTbHBIX LM(PPOBBIX
TEXHOJIOT U Y TIPOEKTOB, MOKET CTaTh OCHOBO JIJIs1 pa3pabOTKM PEKOMEH/IALINIA 10 ONITUMU3AIMU CTPATEr Y COTPYIHUYECTBA
¢ Kuraem B pamkax DSR 1 110 co3manmnio MeXaHu3MOB U MHCTPYMEHTOB PeryJIMpoBaHus HM(PPOBbIX MHUIIMATUB (CTaHJapTOB
K1bep6e30racHOCTH, IMPPOBBIX apOoUTpaskel U AP.), MOCTYKUTb BaXKHBIM MH(POPMAIMOHHBIM MaTePUaIOM JJIsl OLIEHKU
BO3MOSKHOCTEN COTPYIHMYECTBA POCCUICKUX KOMITAHMIA C KUTACKMMY KOpIiopanysiMu B paMkax rpoekra DSR.

KatoueBble cnoBa:
Lndposoit menkosbiii myTh (DSR), «OmuH mosic, omuH myTb», 5G, MCKYCCTBEHHbBIN MHTEJJIEKT, 11(poBbIe I1aThOopMbI,
9KOHOMMYECKast KOHKYPEHIMS, 1(pOBbIe CEPBUCHI, TEOTIONUTHUKA, MHBECTULIVN

CraTbsl HAXOAUTCS B OTKPbITOM pocrtyrne B coorBercTBuM ¢ Creative Commons Attribution Non-Commercial License (https://
creativecommons.org/licenses/by-nc/4.0/), nperycmarpusarolemM HeKOMMepUeCKoe UCIIOIb30BaHue, pacIpOCTpaHeHye M BOCIIPOU3BOJ -
CTBO Ha JIFOGOM HOCUTEJIE TIPU YCJIOBUM YIIOMUHAHKST OPUTYHAIA CTAaThU.

© Cupopenxko 9. JI., 2025
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Abstract

Objective: to analyze China’s Digital Silk Road Initiative (DSR) as one of the key elements of the PRC’s strategy within the
“One Belt, One Road” project; to identify and systematize the main directions of the DSR program and its impact on global
digital transformation; to analyze the prospects for cooperation between Russia and China in relation to the economic and
geopolitical goals of the Russian Federation.

Methods: general scientific methods of cognition were used, such as analysis, synthesis, inductive-deductive and structural-
functional methods, systematic and comparative analyses.

Results: the main directions, tools and technologies of the Digital Silk Road Initiative were identified. The main political
(geopolitical) approaches to DSR were identified and analyzed. The research assesses the geopolitical landscape of the
Initiative implementation, taking into account the position of its technological competitors and partner countries. The author
assesses the risks of debt dependence of countries and develops the DSR scenarios. The work reveals the DSR impact on
the economic and geopolitical positioning of Russia in the global digital space.

Scientific novelty: the author proposes to consider DSR as one of the key directions for the digital multipolar world
development, as a multidimensional project uniting the economic, technological and geopolitical goals of China. In addition,
the paper uses the latest data on China’s investment activity in the Asia-Pacific region, Africa and South America, applies
and comprehends modern economic and geopolitical theories for DSR analysis. Project development scenarios are proposed
in the context of global technological competition.

Practical significance: the analysis of the main DSR directions and geography allows a systematic approach to building
economic and geopolitical forecasts regarding the development of certain digital technologies and projects. It may help to
develop recommendations on optimizing the cooperation strategy with China within the DSR and on creating mechanisms
and tools for regulating digital initiatives (cybersecurity standards, digital arbitrations, etc.). It provides important information
for evaluating the possibilities of cooperation between Russian and Chinese corporations within the DSR project.

Keywords:
Digital Silk Road (DSR), Belt and Road Initiative, digital services, 5G, artificial intelligence, digital platforms, economic
competition, geopolitics, investments

The article is in Open Access in compliance with Creative Commons Attribution Non-Commercial License (https://creativecommons.org/
licenses/by-nc/4.0/), stipulating non-commercial use, distribution and reproduction on any media, on condition of mentioning the article
original.
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BBepeHue

B nacrosiiee Bpems mdposas TpaHchopMalys BOCIPUHIMMAETCS He TOJIbKO KaK HallpaBjIeHe SKOHOMIYECKOrO
PasBUTHS, HO U KaK BaskKHBIN (aKTOP reornoMTUUIECKOV KOHKYPEHIIUN.

ndposoit menkoBwii myTh (Digital Silk Road, DSR), pa3BuBaeMbIlii B paMKaX MacIITabHoro mpoekra «OmuH
niosic, onuH myTh» (Belt and Road Initiative, BRI), ctan my6inuHoM cTaBKoii KuTast B reonoamTiyeckoM mpoTUBO-
CTOSTHUM C 3aIiajioM, 0COGEHHO B KOHTEKCTE TEeXHOJIOrMUeCcKoi xosomHou Boviubl mexkay CIIA n KHP.

C momeHTa 3amycka mudpoBoy nHuyatuBbl Kurtaii BiIoxkmi 6osee mecsitka Mwuinapaos mosiapos CIIIA
B 1M pOoBYIO MHGPACTPYKTYPY CTpaH A3maTcKo-TuxookeaHCKOro pernona, Abpukn, FOsknoit Amepukn u Cpennein
Asuu, BKJIIOUast CTPOUTEIBCTBO ONTOBOJOKOHHBIX Kabesiel, CITyTHUKOBBIX CMCTEM U IEHTPOB 00PaGOTKY JaHHbBIX.

Kwraii n36past OT/IMUHbIN OT 3araja MoAXo7, K MPOABIKEHMIO CBOMX TEXHOJIOIMUeCKX MHMMaTuB. Kak ciencrsue,
Ha COBpeMEeHHOV LM(POBOI KapTe Mupa IIpeacTaB/IeHbl ABe IMOJSpHbIe (KUTaCKas M aMepuKaHCKas) CTpaTerumn
TeOIOJIUTUYECKOTO JIMAEPCTBA, KaXKaas M3 KOTOPbIX OPMEHTMPOBaHA Ha (hopMMUpoBaHUEe MaKCUMAJIbHO IIMPOKOTO
MMOTPEOGUTEIbCKOTO PhIHKA U CHUKEHMST BAUSHUST KOHKYPEHTa.

C reononutudeckon Touku 3peHust DSR sBisiercst my6mmuHom craBkoi Kutast Ha MUpPOBOe TeXHOJIOrMJeckoe
suaepcTBo. Ho ee peanmsanyst oXumaeMo CTaJIKMBAETCS C CePbe3HbIM COIPOTHUBJIEHMEM CO CTOPOHbI 3anazaa. B mH-
(opmalMOHHOM ITPOCTPAHCTBE HaMEPEHHO pa3BMBAETCSl PUTOPMKA COTIPOTUBJIEHNMST KUTANCKUM TEXHOJIOTMSIM TIOf,
3rU0 0becrevueHrs HalMOHATbHO K1bepOe301acHOCTH, COXPaHEHMUST TEXHOJIOTMUECKOTO CYBEPEHUTETA Y MUHU-
MM3AIUY PUCKOB TOJITOBOM 3aBUCUMOCTH.

Tax, narpumep, B suBape 2025 r. mpesument CILA [Tonansg Tpamn mpurposwmt notpebosaTh Bo3spara [laHam-
ckoro kaHana CoenunenHbiM LlTaram, ecyin [TaHama He ITpeKpaTUT ydyacTue B KUTalickoy mporpamme « OmuH mosic,
OOMH IYTh», YaCTbIO KOTOPOTO siByisteTcs U LludpoBoii 11eaKoBbIi MyTh. [loc/ie BM3UTa B CTpaHy roccekpeTapst
CHIA Mapxko Py6uo npesugent [Tanambr Xoce Paynb MynmHO my6amyHO 3asiBWIT O TIPEKpAIleHUy CBOETO yUacTHsI
B unnumarvuBax KHP!. [TaHHbIi GakT SBISETCS JUIIHUM CBUIETEIbCTBOM TOrO, YTO SKOHOMMYECKAs ¥ Lu(poBas
koHKypeHIust Meskay CLIA n Kutaem He TOJIbKO He YTUXAET, HO M C KasKIbIM JHEM HapacTaeT, IpuoOpeTast HOBbIe
reornoIUTUYEeCKIe, SKOHOMMYECKIe U Jaske Ue0IOTMUecKiie OuepTaHus.

B 1esnsix m1y6oKoro cuCTeMHOIO HMOHMMAaHMS IIPOGieMbl M MOVMCKa ONTHMAa/IbHbIX HAIlpPaBJIeHNU! Ja/bHEeNIIero
1MGPOBOTO Pa3sBUTHMS BAXKHO MMETb CHCTEMHbIE TTPEICTaBIEHMsI O TOM, UTO TaKoe KUTalicKast Muuiarusa LiudposBoro
IIJIKOBOTO Y TH, KaKye 1e/ MpecsienyeT 1 B KaKOM HallpaB/IeH! ! Pa3BMBaeTCSI.

AKTyaJIbHbIM SIBJIIETCSI M BOIPOC O TOM, KakoBa posib Poccun B peanmsauyu DSR. TToTpeGHOCTD B INTyOOKOM
OCMBICJIEHUM 3TOTO BOIIPOCA OOBSICHSIETCSI CTpaTeruvecky BayKHbIM reorpadmuueckiMm MMoIokeHem cTpaHbl. CBSI3bI-
Bast EBporry u Asuto, Poccust CTaHOBUTCST KJTFOUEBBIM TPAH3UTHBIM y3JIOM 15T I POBBIX MOTOKOB TaHHBIX. Kpome
TOTO, B YCJIOBUSIX CAHKI[MOHHOTO IaByieHus 3arnaga Poccuiickass Demepalinst akTUBHO MILET aJbTePHATUBHbIE TTYTH
pasBuUTHS HM(PPOBOI SKOHOMMUKM, ¥ COTPyAHMUeCTBO ¢ Kutaem B pamkax DSR CTaHOBUTCSI OMHMM 13 BO3MOSKHBIX
HarpaBJIeHMIi HAallMOHAJIbHOM 1IM(POBON CTpaTerun.

OCo6eHHO BaskHBIM TAaKOE€ COTPYIHMYECTBO BUAMUTCS B YaCTV Pa3sBUTUS SKOHOMMKM JAaHHBIX (MMPOBOI 06beM
IAHHBIX COCTABJISIET OKOJIO 175 3erTabaitr?), pasButie TexHoaoruii 5G 1 MCKyCCTBEHHOro nHTesutekTa. st Poccun
yuactie B DSR comnpsisKeHO KakK C BOSMOSKHOCTSIMU, Tak 1 ¢ puckamu. C OffHOV CTOPOHbI, TAKOE COTPYIHUYECTBO OT-
KpbIBAaeT JOCTYII K KUTAMCKUM TEXHOJIOTMSIM U MHBECTHUIIMSIM, KOTOPbIE MOT'YT YCKOPUTD LM POBU3ALINIO POCCUICKON

! Tpamm BepHyn KOHTPOJIH Haf IlaHAMCKIM KaHAIOM 3a OHY HO4b. Kak emy 510 yaanocs? (2025, 3 despais). Lenta.ru. https:/lenta.
ru/news/2025/02/03/tramp-vernul-kontrol-nad-panamskim-kanalom-za-odnu-noch-kak-emu-eto-udalos/

2 IDC: o6bem paHHbIX B Mupe K 2025 rogy mocturaer 175 36aiit. (2018, 5 mekabps). OTKpbITbIe cucTeMbl. https://cio.osp.ru/
news/051218-IDC-obem-dannyh-v-mire-k-2025-godu-dostignet-175-Zbayt?ysclid=m6y0shslih419396326
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sKoHOMUKH. C IPYroi — MOKET MMOCTaBUTD TI0f], COMHEHMe 111G POBOI CyBEPEHUTET CTPAHbI M CHU3UTh KOHKYPEHTO-
CITOCOOHOCTDH COOCTBEHHBIX LIM(POBBIX PEILIEHMIA.

Llesb maHHOV CTaThby — MPOBECTHM KOMILIEKCHbIV aHaJIM3 KUTaCKOV MHUIIMATUBbI LI poBOro 111eIKoBOro myTu
(DSR), BBISIBUTb €r0 YCTONYMBbIE TTPU3HAKY Y CUCTEMHbIE 3aKOHOMEPHOCTHM 1 0O03HAYMTh BO3MOKHbBIE HAITPABJIEHVST
corpynumnuectsa Poccun u Kurtas B ero peanmsanmn.

OcCHOBHOe OT/IMuMe JAHHOTO MCCIENOBAHUS OT OPYruX paboT, MOCBAIeHHbIX LludpoBomy Il1eKOBOMY MyTH,
COCTOUT B TOM, UTO aBTOP HaMepPeHHO He OrPaHMUYMBAETCSI OLEHKOV YKOHOMMKY MPOEKTa, a MpesiaraeT ero Kom-
TUIEKCHYIO OLIEHKY Ha OCHOBE M3YUYeHMsI KJIACCUUECKMX Y COBPEMEHHBIX 'eONOJIUTUYECKUX 1 SKOHOMUYECKUX TEOPUIA.

Pe3y1\bTaTbI UCCAEAOBaAHUA

ImdpoBoit 111€/TKOBBIN Iy Th: KOHIENITya/IbHbIE OPMEHTUPBI ¥ HOBbIE aKIeHTbI (6Mo/orpaduaeckuit 0630p)

L1 poBoii 111eJTKOBBIN TTYTh IIPEACTaBSET CO60M COBPEMEHHYIO MHTEPTIPETALINIO IPEBHErO TOPTOBOTO MapIlIpyTa,
afanTVPOBAHHOTIO K YCIOBMSIM MG PoBOI 311oxu. COBpeMeHHbIE YUeHbIe CTPEMSITCS OCMbBICIUTD €0 SKOHOMIUE CKIE
" reonionuTryeckye 3deKThl, mpuberas K pasauIHbIM KOHIEIIVSIM Y TEOPUSIM.

[Ipo6nema, omHaKO, 3aK/IIOYAETCS B TOM, YTO B CWJIy pasHOOGpasust UCIOJIb3yeMbiX KuTaeM MHCTPYMEHTOB
¥ 17106a1bHOTO BiMstHMsE DSR Ha 5KOHOMMYECKOE, TIOJIMTUUECKOE U COIMATbHOE MOJIOKeH)Ee CTpaH-yYaCTHUI] TOaYac
CJIOKHO OOBSICHUTD TIPUPOY ¥ HAIPaBAEHHOCTb 3TON UG POBOI MHULIMATUBBI M COOTHECTH €€ C SKOHOMUYECKIUMU
M TeOMOIUTUUECKUMY TIPUOPUTETAMY aKTOPOB MMUPOBOI MOMUTUKM. HOBM3HA M CJIOKHOCTb paccMaTpUBaeMOro
(eHOMEHa BBIHY)KIAeT UCC/IeNOBaTe el YITyOIIThCSl B YaCTHbIE aCITeKThI IMTPO6IeMbI, OCTaBJIsIs 6€3 BHUMaHMSI CaM
(heHoOMeH 17106a/IBHOTO yIIpaBjIeHus yepes TpaHcdep TexXHOIOTMIA.

Kak cnencreue, hopmupyercs mosanuHoe (hparMeHTapHOe) MOHMMaHMe reonoanTuieckoro cogepskanus DSR,
COCTOSIIIIEe U3 CJIEMYIOIIMX BasKHBIX TEOPETUKO-METONOIOTMYECKUX OJIOKOB:

- u3yuyeHue GheHOMeHa CIMSHUS MyOIMYHBIX QYHKLMIA TOCYIAPCTBa M YaCTHBIX MHTEPECOB KPYITHBIX TEXHOJIIO-
rMYECKUX KOMITaHMIA;

— 0OBsICHEHVIE SKOHOMUYECKUX Y TEOMOIUTUYECKUX 3a/1ay KUTAVICKOV TEXHOJIOTMYECKOV MHUITUATUBBI;

- paccMOTpeHMe TPUPOJbI U MMOCTPOeHe TTPOrHO30B pas3BuTus 1mdpoBon koukypenny KHP n CoennHeHHbIX
[ITaToB.

PaccmatpuBast heHOMeH CIMSIHUSI MHTEPECOB TOCYAAPCTB M KPYITHBIX TEXHOJIOTMYECKMX KOMIIaHWH, yUeHbIe T0-
PasHOMY PacCMaTpPUBAIOT JIETUTMMHOCTh TaKOTO B3aMMOIENCTBUSI M CTAaTyC €ro yYaCTHMKOB. B yacTHOCTH, OmHM
CTEIVAUCTBI BUAST B KUTANCKUX IIUGPOBBIX TMTAHTAX MOJTHONPABHBIX YUYACTHUKOB MEKIYHAPOMHON TOIUTUKI
(3arties, 2022), npyrue AOMYyCKaOT KOHIJIOMEPAT BJIACTHU 1 OM3HECa TOJIbKO B paMKaX 00eCIeueHNst MeXIyHapOIHON
mHdopmaionHon 6e3omnacHocT (Pemopos, 3uHoBbeBa, 2017), TpeTbM — yCMaTPUBAIOT B TAaKOM CJIMSIHUM HOBOE
nmoJinTUYeckoe obpasoBaHme — TexHojormueckyio cucremy (Kymmkosa, 2016). B coBpeMeHHbIX reOnoUTAYE CKIX
UCCIIENOBAHUSIX KUTANCKas MG POBasi MHUIMATMBA PACCMATPUBAETCS TAKKE Y KaK KUTAalCKast CTpaTerust B iubpoBoin
BoiHe ¢ CIIIA ([ertepeB u mp., 2023), 1 Kak HEM3GEXKHOE YCIOBME (GOPMUPOBAHUS €IVHOV MUPOBOIL 1I1MbPOBOI
noBectku (Boixomenr, 2022; Mauunun, 2020; Bunorpagos u ap., 2019).

Ham6osee BaskHBIM ¥ TPYIHBIM BOIPOCOM B OCMBICJIEHUYM SKOHOMMUYECKON 1 Te€OMONUTHUECKO OCHOBbI 1Ind-
POBOTO IIIEJIKOBOTO IYTH SIBSIETCS TO, uTO Kutail B KaueCTBe OCHOBHBIX aKTOPOB TEXHOJIOTMUYECKUX V3MEHEHUI
paccMaTpuBaeT He roCyIapCTBO, & TEXHOJIOIMYECKMEe KOMITAHWM, YTO BLIBOAUT Ha MEPBbIN IJIaH MPOGJIeEMY CAVSTHUS
MyOIMYHBIX MHTEPECOB BJIACTHM M YACTHBIX MHTEPECOB KPYITHBIX KOPITOPALMIi ¥ BbI3bIBAET K JKU3HU HOBBI, paHee
He U3yUYeHHbIN (heHOMEH «OIyOJIMUEHHOTO» YaCTHOTO MHTepeca.

K coskaneHuio, H1 oTeuecTBEHHasl, HI 3apyOeskHasi HayKa ToKa He TTpUbIM3WINCh K pa3paboTke GopMyJibl uje-
aJIbHOTO COYETaHMS MMyOIMUYHBIX M YACTHBIX HAuajl B TEXHOJOIMYECKOM KOPIOPALMM KaK aKTOpe MeXKIyHAaPOIHOM
TIOJTUTYKMU.

PoCT reononmnTiueCcKoro BAUSHUSI KPYITHBIX (P POBbIX KOMITAHMIA TOJIUTOIOTY OOBSICHSIFOT HECKOIBKUMM 06CTO-
SITeJIbCTBAMM: KOHIIEHTpalMeli KanuTaaa ¥ KOMIIETEHIMI Y IMAPOBBIX TUTAHTOB, MX OOIBIIMMIM TOIUTAYE CKUMMU
M S5KOHOMUYECKMMM aMOULIMSMM; HEBO3MOKHOCTBIO peaan3alini rNo6aabHbIX IM(PPOBIX IIPOEKTOB TOIBKO 3a CUET
PecypcoB rocymapcTa 6e3 MpuBIeYeHNsT YaCTHOTO GM3HECA; YBEIMUEHMEM IaBJIeHVIS I KOHTPOJISL HaJ, COTPYIHMKAMU
1MbpoBbIx Kopropaumii u ap. (Tomun, 2019).
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NHrepecHoe 06bsicHeHME (eHOMEeHY CpalllMBaHMs MHTEPECOB FOCYLAPCTB M TEXHOJOTMYECKOro 613Heca Jaer
teopus nuddysuu rexronormit K. Kpayse. OHa mo3BosisieT paccMaTpuBaTh ero Kak reornoMTiIe CKy0 OUITONISIPHOCTD,
KOTOpasi, B CBOIO OUEPe/ib, SIBJISIETCS KJIIOUEBbIM MeXaHM3MOM TpaHchepa Texuosoruii (Krause, 1995). CropoHHMKYM
TEOPWUY BBIIEJISIIOT YEThIPE TPYIIIbI FOCYAAPCTB B 3aBUCUMOCTHM OT MX OTHOIIEHMST K TEXHOJIOTHSIM: pacCMaTpUBaio-
1ye obanbHyIo IM(POBYIO TpaHCcHOpMaLMIO KaK MHCTPYMEHT reolOIUTUYEeCKOTO BIMSIHMS, IPeICTaBIISIIoLIMe Ha
PBIHOK YaCTHbIE LIM(PPOBBIE PEIIeH S, KOMMPYIOLIME TEXHOJIOT MM M MMITOPTUPYIOIIIME TEXHOIOT Y. ['eonommTiuecKuin
BeC MOTYT UMeTh LM(POBbIe KOMIIAHMY CTPaH MepPBOro Tuma (M MMEHHO K 3TON rpynme otHocutcst Kurair). B To
K€ BpeMSI MCCJIeOBATeNM OTMEUAIOT, YTO MMEHHO B TIEPBON I'PyIIe KOHGIMKT MeKAY MyOIMYHBIMU 1 YaCTHBIMM
MHTEpecamy GyJIeT TOJbKO YCUIUBATHCSI, UTO U TMOBVSIET BIIOCIENCTBUM Ha TEMIIbI Pa3BUTHSI KUTAICKOM 1M POBOI
mHumatuebl (CugopeHko, 2024).

CoBpemeHHas! TOUTHYECKAsT SKOHOMMKA OIpeiesisieT POJib TeXHOIOTMYeCKMX KOMITaHUH, ICXOMS U3 CTpaTernn
MX MCITOJIb30BaHUSI TOCYIapCTBaMU. BbIIENSIOTCS Cieqyroliye YeThbipe MOAEIN: UCIIOIb30BaHe KOPIIOpalnii KaKk
MHCTPYMEHTA BHEIIIHEN TIOJIMTUKY; KaK TUIOIIAKM TPeJIOKEeHMIT; KaK MHUIIMATOPA 3aKOHOHATETbHBIX CTPaTerui
U KaK MHCTpyMeHTa Menuactpareruu (Temupbynatos, 2013). B atoit cBsizu cama mporpamma DSR olieHUBaeTCst Kak
YHUKAJIbHAsI MOZIeJTb, OCHOBAHHASI HA COUETAaHUY YeThIPEX M3BECTHBIX CTPATET I, UTO ITPUIAET €l 3a11ac MPOYHOCTH, HO
OIHOBPEMEHHO pacIIMpsieT BO3MOKHOCTH IS aTaK reoroMTHIeCcKuX KOHKypeHToB. HecyyariHo B putopuke CLIA
MCITOJIb3YETCSI KOMILJIEKC PA3IMYHbIX IO COEPsKaHUIO YCTAHOBOK: OT MPU3bIBOB CITACTY HALIMOHATbHYIO 9KOHOMMUKY
OT JOJITOBBIX 00S13aTEIbCTB IO YIPO3 M3MEHEHUST TIOJIMTUYECKOTO PeXkMa B CTpaHaxX — yyacTHMIAxX mpoekra DSR.

B pamkax yacTHbBIX KOHIEMINI «KOPHOPALMK — TOCYNApCTBa» (MHAUe Teopuii TMOPUIHBIX (GOPM YIIPABIEHMS)
[JIaBHYIO POJIb B OIpenesieHUy MOJUTUIECKOTO M 9KOHOMUYECKOTO Kypca CTPaHbl MOXKET UTpaTh TOIbKO rocymap-
ctBo (Xomckumit, 2002). OcHOBBIBasICh Ha 3TOM YTBEPKIEHMM, CTOPOHHMKYM TMOPUIHBIX TEOPUII YKa3bIBAIOT Ha
HemonroBeuHOCThb coro3a KHP ¢ mydpoBbsiMy KOMITaHMSIMM 1 paCCMaTpPUBAIOT ABa BO3MOXKHBIX CIIeHApHsI pa3BUTHS
LIndpoBoro 1ieskoBOro myTH: hparMeHTaIys aKTUBHOCTHM ¥ TIOCTEIMEHHOE 3aTyXaHue MHUIIMATYBbI MO0 yCUIeH e
POJY MyOAMYHONM BJIACTHU U TIOAABJIEHMSI CAMOCTOSITEIbHOCTM KUTaCKUX KoMIaHui 3a pybeskom (CpHuuek, 2019).

M. dyko nHaue 0ObSICHSIET (DEHOMEH CJIMSTHUS BIACTY U KOMITaHuH. B paMkax ero Teopmu 1imdpoBbie KOMITaHUA
HAuMHAIOT 06J1a/1aTh PeaTbHOM IOIMTUYECKOM BIACTHIO M3-3a HAIMUMS Y HUX 3HaHUI, 3aK/TFOUEHHBIX B IIOBCEIHEBHBIX
IVCKYPCUBHBIX MPAKTUKAX, M CIIOCOOHOCTBIO JIEMCTBOBATh AHOHMMHO U AeuHAMBULya3upoBaHHo (KpaBueHko,
2024). briuskoe no copepskanmto oobsicHenue paetcs L. 3yboddom B ero paboTe «1moxa HAI30PHOTO KAl TaIM3Ma»
(Zuboff, 2019), koTOpBHIIT CBSI3bIBAET MOJUTUYECKYIO BJIACTb KOPIIOPALIMI CO CPEIOTOYMEM B UX PyKaxX MHGMOPMALIUIA.
1o MHeHMIO aBTOPOB, KOOTIepALMsI BJIACTH M KOPIIOPALMi B paMKaxX peain3alui [7106aIbHON (D POBO MHUIMATUBbI
He CMOKET ObITh IOJITON: KOPIIOPALMU 3aXOTSIT ITYOIMYHONM BJACTM BHYTPU CTPaHBI ¥ B KaUeCTBE MHCTPYMEHTA OymyT
paccMaTpuBaTh OOJIbIIME JaHHbIe. VITOr IpsAyIIero MpoTMBOCTOSHNS MyOIMUHON BIACTY M KOMIIAHUI 3aBUCUT OT
TOTO, HACKOJIbKO CTOPOHbBI GYIYT rOTOBBI IOTOBAPUBATLCS M HapalllMBaTh HEJOCTAIOIIE MOIIIHOCTH (TOCYIapCTBO —
MenrashdeKTbI, a KOMIAHUY — TIOTEHIMAT MESKIYHAPOIHOTO BJIVSIHUS M CYBEPEHUTET B MEX/TYHAPOIHOM JJOTOBOPHOM
npakTtuke) (Rahman & Thelen, 2019).

He MeHee ocTpo B COBPEMEHHOM JOKTPUHE Pa3BUBAETCS IUCKYPC O FeONOIUTUYECKUX U SKOHOMUYECKUX OPUEH-
THpax KUTanckom umudposoii munimarubl. Yaiie Bcero Iu¢poBoii 111e/IKOBbIN TYTh pacCMaTPUBAETCS KaK UCIIOJIb-
3yemblii KiTaeM MHCTPYMEHT «MSITKOV CUJTbI» B pamKax KoHuemnimu k. Has. Co3maTesib 9TOM TeOpUM BUIUT B HEM
(yHKIMIO BIUSAHMS Ha APyTYe CTPaHbl (KOPIIOpaIyy, PerMoHbl) MOCPEACTBOM B3aMMOIENCTBYS B 06acTu hopmu-
POBaHMSI T€ONIOIUTIYECKOM MTPOrPaMMBbl M IIPUBJIEUEHMST CUMIIATUI JIJIST JOCTVKEHUS skesaeMbIx pesysbratos (Nye,
2010). lmeHHO 2TOM Teopuyu yailie BCEro MPUAEPSKUBAIOTCS KUTAMCKMe yueHble, oTMeuasi, 4To DSR mpoaBuraer
KUTaMCKe TeXHOJIOTMM U CTaHIapThl MPEKIe BCero mJis ycuieHus npupiekarenbHoctu Kuras (Huadong et al.,
2018). Kateropmnuecku 0TKa3bIBasICh OT pACCMOTPEHMST KUTAVCKON MHULIMATHUBBI Uepe3 OTPUIIAHME «3KECTKOM CUJITBI»,
CTOPOHHUMKM 3TOI TeOpUM 060CHOBAHHO OTMEUatoT, UTO 3 PeKThl OT MITKMX Mep B CpelHe CPOYHOM U JOJTOCPOUHON
MepCIeKTVBAaX OKa3bIBAIOTCSI 60s1ee CTabMIIbHBIMY M MaCIITAOHBIMY 110 CPABHEHUIO C TPUMEHEHMEM CUJTbL. ABTODBI
oTMevaroT, Msrkas cuia LudpoBoro iieakoBoro mytu 6ymeT MMeTh 6ojiee HadesKHbIM M pacCesHHbI XapakTep,
MTOCKOJIbKY MO3KET MPOSIBJISITHCS B TIOSIBJIEHMY MacCOBBIX YCTAHOBOK. [JIaBHBIM ITPM 3TOM SIBJISIETCSI BBIGOP 06BEKTA
BO31eiicTBYS. VIM IOJIKHO OBITh HE UTO-TO KOHKPETHOE, & COLMAIbHAS KMU3HbB B 1[€JI0OM, BKJTIOUAsT II0JTb30BaTETbCKIUI
MyThb TOTpebuTeselt MuMpPOBBIX YCITYT.

®enomeH LndpoBoro 1meaKoBOro MmyTH Yaiilie BCero OObsICHSIETCS M B pAMKaX TEOPUU reONOIUTUKY TEXHOJIOTUN
(Techno-Geopolitics).
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A. HoiomeH u X. @appesun (Farrell & Newman, 2019), a Bciien 3a aumu u kutaiickue moautosoru (Cheng, 2022)
paccMaTpuBaioT KOHTposb Hag 5G, UM u GosbliiMiu TaHHBIMU Kak OCHOBY TE€XHOJIOTMYECKOTO JTOMMHMPOBAHMSI
Kurast B paMmkax HOBbIX — 1IM(DPOBbIX — (hOPMATOB 0OeCIIeUeHsI MUPOBOTO rOCIIOACTBA.

Teopus muoronosnsipHoro mupa bappu bysana (Buzan, 2004) oo6bsicasier DSR Kak MHCTPYMEHT CO3IAHUS aJlb-
TepPHATMBHOIO 3anasy TeXHOJOrMYecKoro 670Ka, OTKPBITOrO sl Apyrux cTpad. IlogmepskuBaroliye 3Ty TEOPUIO
kutanickue uccaenosatenn (Yang & Yan, 2019) ykaseIBaloT Ha TO, YTO MMeHHO mmdpoBas mHuumaruba Kuras
SIBJISIETCSI TEM MHCTPYMEHTOM, KOTOPBIN He TOJIBKO MIOMOsKeT B KOHKypeHImy ¢ CILIA, HO 1 Ha JecaTtuneTvst Brepes
o6ecreunt ymaepctBo KHP B pamkax MesKrocygapCcTBEHHbIX OObeIMHEHN ¥ COI030B I0[ IeBU30M TOro, uto DSR
craHet gBuraresem IudpoBoro odiectsa HoBoro nmokoseHus (Duarte et al., 2022).

CTOpOHHMKY KOHIIENIMY SKOHOMMYe Kol B3aumo3saBucumocTu (Rosecrance, 1986) Buast B nanimatuBax Kuras
IIOJITOCPOYHYIO IPOTPaMMYy TI0 CO3[aHIIO CeTell oOMeHa MHMOPMAaLVM, SIBJISTFOIIXCST CIIOCOO0M yIepsKaHMsI FeOTON-
Tyeckoro BivstHus Kuras. Tlo nx MHeHMIO, MMEHHO 1106aIbHbIe CETY Y MHBECTUIIVN B LU POBYIO MHPPACTPYKTYPY
SIBJITFOTCSI caMbIMM 3G QeKkTUBHBIMMY MexaHM3MaMu LI¢poBoro 1iekoBoro myTu.

Teopuu «1ientp — nepudepusi» Y. Baytepcranua’®, crpykrypHon skonomuky P. TTpe6uia (Vernengo & Caldentey,
2016) u cereBoro ympasieHus (Slaughter, 2009) HauM HOBOe mpouTeHMe B Mpolecce o6bsicHeHus uenein DSR:
B ee paMKax Kurail paccMaTpuBaeTCst Kak HOBBIN «I[€HTP, MHTEr pUPYIOLIMIA TTosTyTnieprdepuiiHbie 1 epudepuinHbie
CTpaHbl uepes g poBusaLnio» (Hanpumep, mpoekTsl B LlenTpanbHoi Asun). Ho ripu aTom Takoe BiusiHME, TIO MHE-
HUIO VICCJIEIOBATEIEN, C HEM30EKHOCTbIO TPUENET K HEPABEHCTBY B INIOOAJIbHBIX IIEMTOYKAX CO3MAHUS CTOMMOCTH,
SKOHOMMUECKOMY IMCOHATAHCY «IeHTp — nepudepus», IOKIM3auun 1 HU(GpoBOMY KOJTOHNATIU3MY.

Hemanoe BHMMaHME B COBpEeMEHHOI HayKe ymesseTcs: u mydpoBomy nportuBoctosauio Kuras n CLIA. 3a-
MajiHble yueHble, KaK MMPaBWIO, aKLIEHTUPYIOT BHMMaHMe Ha KOJOHMAIbHBIX amouiusix Kuras, npumnmuceiBas emy
1IeJIM TEXHOJIOTMYEeCKOTO rOCIIOACTBA Hal BceMu pasBuBatommucs crpanamu (Creemers, 2021). OnuH 13 ri1aBHBIX
MCTOYHMKOB 0GeCITOKOMCTBA, [T0 MX MHEHMIO, — 9TO BO3MOYKHOE JMCITI0/Ib30BaHye DSR 11 9KCIopTa KUTaiCKoi MO-
ey nMdpOBOro aBTOPUTapuU3Ma, BKJIIOUasl TEXHOJIOIMM MaccoBoro Habmonennst. Kommnanun Huawei, HikVision
u Dahua akTUBHO TIPOJBUTAIOT TaKMe PEeIleHNs], YTO BbI3bIBAET OMACeHMs 110 MTOBOLY HAPYIIEHUs IPaB ueoBeKa
M IPUBATHOCTY JAHHBIX.

He6e3biHTepecHbIM siBsIeTCst 0ObsicHeHMe cotpyaanyectBa Kuras ¢ EADC B pamkax 060CHOBaHMSI BasKHOCTU
mo6expl B ipotuBocTositmu ¢ CIIIA. ITo MHEHMIO CTOPOHHMKOB eBpa3niiCKoro rnoaxopa, Kuraii mosuimonupyeT cedst
Kak Jiziepa B 1 poBoil TpaHCHopMaImi, YKPeIisisi CBOe BIAMSIHME Yepe3 SKCIIOPT TEXHOJIOTUI U co3faHme nHppa-
cTpykTyphI B crpaHax EADC 1 TeM caMbIM 3aKpbIBasi PETVOH )i TpaHChepa aMmepuKaHcKoii mporykiyu (Sahakyan,
2022). Ilpu 3TOM akIeHT eaeTcsl Ha «KMOepCyBepeHUTET» OTAeIbHBIX CTPaH U PErMOHa B I[eJIOM.

PaccmaTpuBast TpOTUBOCTOSTHYE ABYX CTPaH, CTOPOHHUKM TEOPUY SKCIOPTA 1M POBOI MHOPACTPYKTYPHI BUIST
OCHOBHOE pasjinuiue B UIEOJIOTMUECKMX YCTAaHOBKAxX MPOTUBHMKOB: KuTaii mpomBuUraeT KOHIENIUIO «1IUdPOBOro
CyBEpeHUTEeTa», a 3amnaj, 3aluIaeT uaero «oTkpbitoro MurepHera» (Streinz, 2021).

Kwuraiickue mcciienoBatesn, Kak MpaBWwiIo, BUAAT B MHUIMaTBe L[1(poBOro 1meskoBoro myTu 1eam pa3BUTHS
LI POKOIIOJIOCHOTO VIHTepHeTa B perMoHax C HeJOCTaTOYHO Pa3BUTOM 1M POBOI MHGPACTPYKTYPOIL WJIU €€ TIOJTHbIM
OTCYTCTBMEM, @ PaBHO MOJEPHU3ALMM CYLIECTBYIOIINX UHTEPHET-COeOVUHEHNI ISl JOCTVKEHMST 6ojiee BhICOKOM
MIPOITYCKHOM CIIOCOOHOCTHU B permoHax MHunmatuBbl BRI. DSR CJIy’>XUT HallOMMHAHKEM O HEOOXOOMMOCTU ydueTa
MHTEPEeCOB Pa3BUBAIOILLIMXCS CTPaH B Mpoliecce 1bpoBoil TpaHCHopMaIy MUPOBOI SKOHOMUKYM Y MHTET palluu UX
B I7106abHble Toprosuie cetu (Peng, 2021).

[IpuBemeHHbIE BbIIIE TOUKM 3PEHMS CO BCEM HAISIIHOCTBIO YKa3bIBAIOT HA TO, YTO MHUIMAaTUBA Lludposoro
II€TKOBOTO ITYTY HAXOAUTCS B SMUIIEHTPE BasKHBIX JJISI COBPEMEHHOI SKOHOMMKY U T€OTIOUTUKY BOITPOCOB, O HO-
BPEMEHHO aKKyMY/JIupysl B cebe IMIMPOKUN TepeueHb Pa3HOILJIAHOBBIX T'€OMOIUTUYECKUX IVICKYPCOB, YCTAHOBOK
" HappaTUBOB.

5 Wallerstein, 1. (2011). The modern world-system IV: Centrist liberalism triumphant, 1789-1914. https://www.researchgate.net/
publication/285928973 The_modern_world-system_IV_Centrist_liberalism_triumphant 1789-1914
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LudpoBoii 11e/TKOBBIN MYTh: 001I¥e ITOJIOKEHNS ¥ YCTOMYMBbBIE IPU3HAKY

B 2015 r. B mokymenTax ['ocymapcTBeHHOro KOMMUTETA IO pasBuUTHIO U pedopme Kuraii aHoHCHpOBaI 3arycK
nporpaMmMbl THOOPMaIMOHHOTO IIEJIKOBOTO YT C aKIIEHTOM Ha CTPOUTEIbCTBO OMTUUECKUX CETEel U KOMMYHM-
KalMOHHOI MHGpacTpyKTypbit. [To3gHee OH 3BOMIOLMOHMPOBa B LM POBOII II€JIKOBbIN ITyTh, BKIIIOYAIOLII TaK/e
aCITeKThI, KaK MCKYCCTBEHHbIV MHTEJIJIEKT, OOJIbIIME JaHHbIe, YMHbIE TOPOZAA U K1OepHe30macHOCTb.

OdurnmanbHo Kuraii 3amyctui ee B 2017 I. KaK OT/€/IbHbIN KOMIIOHEHT MHULIMATHBBI « OVH TOSIC, OMVH ITyTh».
[TpoexT 6bLI MpenCcTaB/ieH B Biae OgHOCTOpOoHHeN uHuiatubl KHP, HanipaBieHHOI Ha IIpemocTaB/ieHye IIOMOIL
OTJIeTbHBIM TOCYIaPCTBAM M CUCTEMHYIO MONJEPSKKY KUTACKMUX SKCIIOPTEPOB, B MEPBYIO OYEpenb KPYITHBIX TEX-
HOJIOTMUYECKUX KOMITaHUIA.

[To MHeHMIO psizia MccaemoBaTesiell, B OCHOBY IIPUHSITHSI M Pa3BUTHSI IPOEKTa ObLT 3a105KEH KOMILIEKC (PaKTOPOB:

- Push-daxrop: cTpemuTebHOe pasBuTHe 1dpoBoi skoHoMMKYM KuTast, cocrasssioieit mouTu moysosuny BBII
CTPaHbI;

- Pull-axrop: Bocnpusitue Kuraem «1mdpoBoro paspbiBa» B pa3BUBAIOIIMXCS CTPaHAX, KOTOPBIN CIEP>KUBaET
MX SKOHOMMYECKMi1 pocT. DSR mpoaBuraeTcst Kak Crioco6 yCTpaHeHMs 3TOV MPobJIeMbl Uepes Tiepeady TeXHOIOT U
" pasBuUTHE MHPPACTPYKTYPBI;

- NIPOIBMIKEHME «KUTANCKOIO PEeIIeHNs» — KOHLIEMIUM «KUOepCyBepeHuTeTar, MoApasyMeBarolleil MpaBo Kask-
JIOJ CTpaHbl BbIOKMpPATh COOCTBEHHBIN Ty Th YIpaBieHus ViHTepHeToM, 60 UCIIOTb30BaHME TEXHOIOTUIA 3aBUCUT OT
MEeCTHBIX ITOJIMTUYECKMX YCIIOBMIA, @ He OT ero riobanbHoi crpaternu (Wang Zheng, 2024).

Kwurait 3aBWJ1 0 TOTOBHOCTM Y/TyYIlIaTh T€JIEKOMMYHMKALIMOHHBIE CETU TOCYIAapPCTB, PACIIMPITh BO3MOKHOCTU
MpUMeHeHMsI MCKYCCTBEHHOTO MHTEJUIEKTa, OOJIAUHbIX BHIYMCIIEHNH, 3JIEKTPOHHO KOMMEPIMY ¥ MOOWIIbHBIX T1a-
TEXHBIX CUCTEM, TEXHOJIOTUI HABTIONEHNs, YMHBIX TOPOIOB U JIp.

OcobeHHOCTh TTporpaMmMbl DSR 3aK/II0UaeTcs B ee MpelCTaBaeH!y OTHOCUTEIbHO CAMOCTOSITETbHBIM Harpas-
JIEHVEeM KUTalCKOIM HallMOHAJIBHOM CTpaTermy Kak yactyu MexayHaporHon aktuBHocti (Gong & Li, 2019) u kak
cTpaTernuecky sHauMmblii st Kutast v rocygapcTs — y4aCTHUKOB TTpoekTa « OmMH MOsIC, OOUH TYTh».

B otnmune ot cBoero nepBoHauajbHOrO Gokyca Ha Gpu3nUecKyio MHOPacTpyKTypy, Tenepb DSR akileHTHUpYyeT
BHMMaHMe Ha CO3maHuu 1uppoBoi MHPPACTPYKTYPbI, TAKOM KaK MCKYCCTBEHHbBIN MHTEJIJIEKT, LIEeHTPbl 06pabOTKI
JIaHHbIX U MHTepHeT Beleii. Konnemnms «L{1dpoBoro 1meakoBoro myTu» MOAAEPXKUBAET YUaCTHe B 3apyOesKHbIX
MPOEKTaX KUTANCKUX IMGPOBBIX KOMIIaHUH, Takux Kak Alibaba, Tencent, Baidu u gp. YcuieHue TeXHOJIOTMYECKOMN
KOHKYPEHIIMM Ha MeKIYHApPOIHONM apeHe U pocT HampsukeHHocTr Mmeskay CIIIA u Kutaem He TONMBKO He CHU3WIN
TEMITbl peaju3alyy STOM MHULIMATUBBI, a, HAIIPOTUB, 3aMmeTHO yckopwm ux (Jing Cheng & Zeng Jinghan, 2024).

[To manubiM otueta Huaxin Institute 3a 2022 r., Ha ¢oHe pasBuTus MHUIMATUBBI DSR MaciiTab g poBoii 5Ko-
nomuky Kuras moctur 45,5 Tpii oaneit (6,37 TpiH mo/utapoB), uto cocrasisietr 49,8 % BBIT Kurast mpu rogoBom
npupocte Ha 16,2 %°. K 2024 r. Kuraii nmogmicas comaliesns 0 COTpyIauuecTse B o6mact DSR i pefocTaBui
MHBECTULINM, CBA3aHHbIe ¢ DSR, 110 MeHblIeil mepe, 16 ctpadaMm. Ho peasibHOe umc/io COIIAIleHnii ¥ MHBE CTULII
3HAYUTEJIbHO 60J1bIlie. HermoHbIN epeyeHb MPOEKTOB MPAaKTUYECKOTO COTpyaHMYecTBa 3-r0 Dopyma 1o MeskayHa-
pomHOMY cOTpymHuuecTBY «Omuu mosic, oguH myTh» (IToaubii Texet Ipunokenns 1) comepsKUTCs Ha TIpaBUTEIb-
crBeHHOM canTe Kurtas®, v OH roBOpuT O HIMpOKO¥ reorpadum 1 MaciuTabax BHeApeHMs UbPOBOI MHULIMATHABDI.

[To HEKOTOPBIM OIleHKaM, TPeTb CTPaH, YYacCTBYIOIIMX B uHulMatuBe «OOuH MOsIC, OOMH MyTh» COTPYIHUUYAIOT
B pamKkax mHmumaTubel DSR. Hampumep, Kurait yke Boifesiser 60JbIiie CpeCTB HAa MHPOPMAIMOHHO-KOMMYHMKA-
LIMOHHbIE TEXHOJOrMY B AdprKe, YeM BCe MEXIYHAPOIHbIE OpraHu3alyy, paboTaroliye Ha KOHTMHeHTe. B mepuop,
c 2017 mo 2022 r. KuTaicKue KOMITaHUM BJIOKM/IM OKOJIO 23 MIIp, IOJII. B pa3sBuTHe HUbPOBOI MHAPACTPYKTYPhI
B 24 crpanax MHmo-TUxX00KeaHCKOro pernoHa’.

Kwurait cosgan HeCKOJIbKO MEXaHM3MOB ¥ MHCTUTYTOB IJIs1 COOeNCTBYS MHBeCTUIMsiM DSR B permoHe, BK/ItOUast
MHUIMaTUBY MO YIYUIIEHUIO COTPYOHMYECTBAa B oOsiacTu 3yeKTpoHHONM KomMmepiiy mexxny ACEAH u Kuraem

4 Vision And Actions On Jointly Building Silk Road Economic Belt And 21st-Century Maritime Silk Road. (2015, March 30). Belt
and Road. https://eng.yidaiyilu.gov.cn/p/1084.html

°> Russian.news.cn. https://russian.news.cn/

¢ TIpaButensctso KHP. (2023, 18 okT:a6ps). CIIHCOK IPOEKTOB MPAKTHYECKOTo coTpyanudectsa Tpersero GopyMa MexkKIyHAPOIHOTO
corpyaHnuecTBa «OmuH mosic, onuH myTh». https://www.gov.cn/yaowen/liebiao/202310/content 6910130.htm

7 Silkroute News. (2025, 20 despans). https://silkroute.news/article/1173863
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(2023), [Tnau penctBuii o peamusauuy maptaepctsa Mexkxny ACEAH u Kutaem B o6sactyt 1indpoBOit SKOHOMUKY
(2021-2025) u MuuimaTuBy 10 MapTHEPCTBY B obnacti 1mdposoit skoHomuky meskay ACEAH u Kuraem (2020).

PasButne koutaktoB ¢ ACEAH nog srumoint passutus Liydposoro miesnkoBoro nytu nos3sosiser KHP gocrtoiiHo
koukypupoBaTth ¢ CIIIA B Mupo-Tuxookeanckom permone, a crpanbl ACEAH craHOBSITCS IUTalmapMoM HOBOTO
6unossipHOTO 1M poBoro reonoTaeckoro nporuBoctosiums Kuras u CLLLA (Uskusia JTunb, 2022). CornacHo odu-
LIMa/IbHbIM TaHHBIM, 00beMbl BHellIHel Toprosiu Kurtas co crpanamMu ACEAH Boeipocn 3a 1991-2020 rr. B 82 pasa,
a JIMIIb 3a repByto nmojoBuHy 2021 1. — Ha 48 %. [loJis 9TOro perMoHa B CTPYKType BHELIHMUX MHBecTulmii Kurast
cocrasiisiet 6oiee 15 %. B Hacrosiee spems KHP siBisieTcst ueTBepThIM 110 06beMamM JOHOPoM st rocymapcts ACE-
AH (tporiky smnepos o6pasyior CIIA, SInouns n EC)®. Ho mipu Bcex MOIOKUTETBHBIX MOMEHTaX COTPYIHUYECTBA
OUEeBMIHO, UTO reononuTnueckas putopuka KHP He Bcerma HaxoguT nmoaaepskky B ctpaHax ACEAH. Kurait mosu-
LMOHUPYET cebst Kak cocel C YCTaHOBKaMM BCEOOBEMJTIONIErO CTPATErMYeCKOro MapTHEPCTBA, B TO BpeMsI Kak 3amaf,
HaBA3bIBaeT 60JIee MOHATHYIO MOJMTUUECKUM 3IUTaM CUCTEMY «aibsHcoB 6esonacHoctn»’ (Hoang Thi Ha, 2021).

Emre B 2017 r. CIIIA akTMBHO 3asiBUJIM O CBOMX reonoiuTtudeckux amouiusx B ACEAH. JI. Tpammn npenjiosxun
rocynmapcrBam koHuenunio Muno-Tuxookeanckoro pernonHa (A Free and Open Indo-Pacific). AmMepukaHckas cTpa-
Terust cBoOoOmHOrO 1 OTKpbITOoro MHmo-TuxookeaHckoro pernona HareneHa Ha msossiiyio KHP u koHkypeHnmio
C €ro perMoHaJIbHbIMM IIPOEKTaMM, B TOM UMCJIe peaau3yeMbiX B pamKkax Llndposoro mresnkoBoro mytn. Hampumep,
B KauecCTBe ajbTepHaTyBbl DSR amepukaHiiamu mpefjiaraeTcst paccMarpuBaTh nunimatmsy Blue Dot Network, Ko-
TOpast MoApa3yMeBaeT OCYIIeCTB/IeHe MHPPaCTPYyKTYpHbIX TpoekToB nox nmarponarom CIIA (ITosmasikos, 2020).
06 ycueHnn STo¥ 3amagHOlN IIPOrpaMMbl CBULETENILCTBYET 3asiBieHne 0 ToM, uTo B 2024-2025 rr. Blue Dot Network
(BDN), nepBas riiobasibHast cucteMa cepTuduKaIy KaueCTBEHHbIX MHPPACTPYKTYPHBIX TPOEKTOB, HAUHET CEPTH-
(duKanuIo MpoekToB u Gymer pasmelneda B ODCPY,

[To mHOrMM mokasaresisiMm TexHojioruueckoro passutus CIIA 3ameTtHo onepeskaior Kuraii. Ha CoennnHeHHbie
[Itarsl mpuxogutcs okoo 70 % oT o61ielt phIHOYHOM KaluTaau3auun Hu¢poBoro ceKTopa B Mupe, Toraa Kak Io-
kasaresb KHP cocrasnsier 22 %. ITpu atom Kurait orcraeT npenmyliieCTBEHHO B OOJIAYHBIX BBIUMCJIEHUSIX, THE 10-
MUHUPYIOT Amazon, Microsoft u Google''. B orBet Ha aktuBHYIO nosmtuky CIIIA TTekuH paciumpsieT MHCTPYMEHTBI
BJVISTHUSI B PETMOHE 3a CYeT BHeJPEeHMsI COBMECTHO C KPYITHBIMU TEXHOJIOTMYECKUMM KOMITAHWUSIMU JTOJITOCPOYHBIX
006pa3oBaTesIbHbIX KYpCcOB U mporpamMm. B uactHoctu, B 2021 r. Huawei 3amycTtiuiia NSTUIETHUI Kypc 1MdPpOBOM
rpamoTtHocTH AJ1st 100 ThIC. rOCymapCTBEHHBIX CTYSKAIIMX M IPOrPAMMY ITOATOTOBKY MG POBBIX TAJAHTOB JIJIsI 60JTee
yem 30 yHmBepcuteToB B MHmonesmm!'2,

NunnmarnBa LndpoBoro 111e/ikoBOro my Ty HampasieHa Ha gocTtiokeHrie KHP BaskHbIX TeonoiMTriecKux mesiei
obecrieyeHusI ¥ COXpPaHEHMsI TEXHOJIOTMUECKOTO I'OCIONCTBA TPEUMYIIIECTBEHHO B A3MaTCKO-TUXOOKeaHCKOM pe-
rvoHe 1 Adpuke MOCPENCTBOM UCIIOIb30BAHMS CJIEAYIOIINX TEXHOIOTMYECKUX U UIE0JIOTUYECKUX MHCTPYMEHTOB
yIIpaBJIEHUS:

- BHeJpeHNe B CTpaHaX MPUCYTCTBUS UIEU CO3MAHUSI €MHOTO MeXaHM3Ma IJI0O6aIbHOM MHTerpanyy Ha TTPUH-
LMTIaX MHCTUTYIIMOHAIbHOM OTKPBITOCTM, COTPYIHNYECTBA, B3aMMOIIOMOIIIN, B3aMMOBBITOIHOCTY, MHKJIIO3MBHOCTY
(«Co0Db11IeCTBO €OMHOM CyabObI»). 17151 3TOr0 06ecreunBaeTcs: pMHAHCHPOBAHME He TOJIbKO MH(PPACTPYKTYPHBIX, HO
1 06pa3oBaTeIbHBIX ¥ HAYUHBIX ITPOEKTOB;

- pasBUTHME CBOEII T€ONOIUTUYUECKON CTPATErMy Ha OCHOBE JIO3YHTa O HEOMYCTUMOCTY TOMUHUPOBAHYS OMHOM
CTpaHbl U OGHOW BAJIIOTHI B YCJIOBUSIX OTKPBITON IIM(MPOBONM 3KOHOMUKM. Peanmsysi TEXHOJOTUYECKYIO0 MHUIUATU-
BY, OCHOBaHHYIO Ha JE€MOHCTpAIMM COOCTBEHHOI'O OMbITa IUGPOBOI TpaHchopmalyu, Kuraii mpusbiBaeT CTPaHbI
K B3aMIMOBBITOHOMY COTPYIHMUECTBY U CITPABEIIMBOMY PacIipeeseHUIO TIOTYyYeHHBIX BbITOJ;

8 Hanoi Plan of Action. (2012, June 19). ASEAN. https://asean.org/hanoi-plan-of-action

° Hoang Thi Ha. (2021, November 24). The ASEAN-China Comprehensive Strategic Partnership: What’s in a Name? Perspective
(Singapore), 157. https://www.iseas.edu.sg/wp-content/uploads/2021/10/ISEAS_Perspective_2021_157.pdf

10 OECD. (2024, April 9). The Blue Dot Network begins global certification framework for quality infrastructure, hosted by the OECD.
https://www.oecd.org/en/about/news/press-releases/2024/04/the-blue-dot-network-begins-global-certification-framework-for-quality-
infrastructure-hosted-by-the-oecd.html

"' Hillman, J. E. (2021). The Digital Silk Road: China’s Quest to Wire the World and Win the Future. Harper Business.

12'Wang Zheng. (2024, January 5). China’s Digital Silk Road (DSR) in Southeast Asia: Progress and Challenges. Perspective. https:/
www.iseas.edu.sg/wp-content/uploads/2024/01/ISEAS_Perspective 2024 1.pdf
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- uudposas skcnancus Knuras B pamkax DSR, KOTOpasti CTpOUTCS Ha IIaTHOPMEHHON MOIe/ (OpMUPOBAHMS
6usHec-cpenbl. OHA OpMEHTHPOBaHA Ha ycTpaHeHNe IM(POBbIX A1cOHATaHCOB MEKAY CEKTOPaMM SKOHOMMUKM U pe-
ryuonamu Knrasi, a Takske Ha BHEAPEHME COBPEMEHHBIX IMMPOBBIX PEIIEHNI B COCEIHUX CTPAaHAaX C UCIIOIb30BaHMUEM
MOTEHIIMasIa KPYIMHbIX BhICOKOTEXHOJIOTMUHBIX KOpriopaluii. B sTom koHTekcTe L[MdpoBoii 111€IKOBBIN MYTh — 3TO
He CTOJIbKO CKBO3HbIE TEXHOJIOTMH, CKOJIbKO CO3/IaHHbIE Ha X OCHOBE OM3HEC-TUIOMIAIKM, YYKe TOTOBbIE JIJIS TINJIO-
TUPOBAHMS FOCYIJaPCTBEHHBIX ¥ YaCTHBIX IIPOEKTOB B CTpPaHaX-peIUITeHTaX;

— YCTaHOBJIEHME eJUHBbIX TEXHOJIOTMYECKUX CTAaHIapTOB, OPMEHTMPOBAHHBIX HA KUTAMCKYIO IU(PPOBYIO KO-
HOMMKY U MHGPACTPYKTYpy. DTa paboTa akKTMBHO BEOETCS B YaCTV BHEOPEHMsT MOOUIbHBIX ceTelt 5G U CUCTEMBI
CITyTHUKOBOM HaBuraiuu BeiDou;

- (opMMpOBaHMEe HOPM KMOEPYIIpaBIeHUs uepe3 pa3BUTHE TaK Ha3bIBa€MOI KOHIEMIMUM KUOepCyBepeHUTeTa
C «KUTANCKOM crieimdmKoi». DTa KOHIEMNIVs IpeaIosaraeT CTPOruil KOHTPOJIb Hall UCIO/Ib30BaHueM VIHTepHeTa
¥ MOHUTOPMHT TTOBeieHus rpakaaH. B orBet Ha manHyio crpareruio CLIA akTMBHO pasBMBaeT COOCTBEHHYIO TIOJIN-
TUKY 3alIUThI ITPAB YeIoBeKa B IMMPOBON Cpefie, PACIIPOCTPAHSIS HAPPATUB O KUTAICKOM 1M POBOM aBTOPUTAPU3ME
(Ghiasy & Krishnamurthy, 2020);

- yannmatuea DSR, OTKpbIBaIOIIAS 1T MHOTMX CTPaH IIMPOKIE BO3MOXKHOCTHM POCTa IU(PPOBOI SKOHOMMKY, HO
B TO K€ BPEMSI 3TO IOBBIIIAET 3aBYUCMMOCTDb OT KUTAMCKUX TEXHOJIOTMI Y MHBECTULIMIA. [1JiT MHOTUX adpUKaHCKUX
” GJIMKHEBOCTOYHBIX CTPAH aJIbTePHATVBbI KMTaCKOM TEXHOJIOTMYECKOM MHULIMATUBBI OTCYTCTBYIOT ([eiiu, 2018).
IloCcTaToyHO YIMOMSIHYTb, UTO MMEHHO Tpu noaaepskke Kutas Magarackap mpeBpaiaercs B BasKHbIM TPaHCIIOPT-
HbIl y3en ¢ uudposont goructukon. [TapraepctBo KHP ¢ Tanzanuen nmpuseno K MOIEpHU3AIUN SKEIE3HBIX JOPOT,
CTPOUTEJIbCTBY COOTBETCTBYIOINIEN MHPPACTPYKTYPbI, @ TaAKKe Pa3BUTUIO MOPCKUX MOPTOB, B Pecrybmmke KoHro
KUTaMCKe KOMITaHUY Pa3BMUBAIOT JIOTMCTUYECKYE Y IIPOMBIIILIEHHbIE 1IeHTpbl (Muxananyenko, 2018).

Ha done pocra meduimra mHBecTuinii npenocrasiaeHe Kuraem momoiy B pa3BUTHM IMU(POBBIX ITPOEKTOB
BOCIIPMHMMAETCSI C ONTMMM3MOM He TOJIbKO pasBuBaromymucs crpaHamu Adpuku u IOro-Boctounoit Asuu, HO
u IOskHO AMepuku.

B crpanax IOskHoi AMepriky DSR pa3BUBaeTCs B CJIEIYIOLIMX HATIPaBIEHMUSIX: COTPYOHUYECTBO B 061aCTH CITYT-
HMKOBBIX CUCTEM CBSI3U U 3aITyCKOB KOMMEPUYECKMX CITyTHUMKOB (coBMmecTHast rporpamma CBERS mesxkny Kuraem
u Bpaswmeit (¢ 1988 r.), BKiIrouarolas 3ayck CemMiu CIIYTHMKOB), CTPOUTEIbCTBO 6a3bl B Aprentune (Neuquén),
MICIIOIb3YEMOM JIJIS1 HayYHBIX ¥ TPasKAaHCKMX 1eselt; passutue 5G (VYpyrsaii sakmoun coraienne ¢ Huawei mo
COTpyIHMYECTBY B 0651acTii 5G, B ApreHTuHe yCTaHOBJIEHO HECKOJIBKO TOUEK MOAK/IoueHyst 5G Ha 6a3e TeXHOJIOr i
Huawei); co3maHue yMHBIX TOPOLOB (peaan3alys MPOeKTOB 10 BHEAPEHMIO CUCTeM HaOIIOneHNs, paclio3HaBaHMs
JIALL M OPYTUX JaTYMKOB, UTO, HAIpuMep, Habmonaercs B mpoBuHImm JKyskyir, Aprentuna) (Duarte et al., 2022).

Kuraii peanusyer cBou 1udpoBbie MPOEKTHI HE TOJBKO B Pa3sBMUBAIOIIMXCS CTPaHaX, HO M B TEXHOJOTMYECKU
PasBUTHIX rocymapcrsax. B wacTHocTH, 3aMHTepecoBaHHOCTH B coTpynandectBe ¢ KHP B pamkax DSR niposiBiisieT
IOskHas Kopes (Xyan Cousky, 2022).

«Msirkas cuna» IlekuHa MposIB/IIeTCS B MCTIOIb30BaHUY MEMOPaHIYMOB O B3aVMOIIOHVMMAHNUM IJI YKPeIUIeHUsT
CBSI3€M C OTHEeIbHBIMM CTpaHaMM. DTU JOKYMEHTbI, He 0bjiamasi IopUauUeckoy 00s3aTe/IbHOM CUIION, (pakTuyecKu
OTKPBIBAIOT Iy Th KUTANCKUM IM(BPOBbIM KOMIAHVSIM Ha HALMOHAIbHbIE PIHKM, CIIOCOOCTBYSI peaau3aly COBMECT-
HBIX TIPOEKTOB. B pesysibraTe 3akasumky CTAaHOBSITCSI GoJiee 3aBUCUMBIMU OT KUTAlICKOM SKOHOMUKM U 1IUGPOBOI
MHOPACTPYKTYPHI.

ITo mporHosam, «k 2040 r. MmupoBoi geduiUT GUHAHCUPOBAHUS MHPACTPYKTYPhI JOCTUTHET MOUTH 15 TpiH
IosnapoB. MiHBecTuuyy, cBsizaHHble ¢ DSR, MOTYT KOMITIEHCHMPOBATh PacXOIbl HA pa3BUTHME CTpaTErMUeCKM BasKHBIX
npoekToB. Kpome Toro, myudpoBble TEXHOJOTUUECKUE TUTAHTHI MPUHOCAT IOMOJHUTEIbHbIE BbITOIbI CTPaHaM,
co3maBast yuyebHbIe IIEHTPbI ¥ TTPOrpaMMbl UCCIIETOBAHMIA U Pa3pabOTOK B TaKMX 0OJIACTSX, KAK YMHbIE TOPOJa, UC-
KYCCTBEHHbIV MHTEJUIEKT ¥ POOOTOTEXHMKA, YMCTAs SHEPrus u ap.'

B crpanax, Haxopsmmxcst B 30He obiero Biausinusg KHP u CIIA, TTekuH BemeT 60s1ee akKKypaTHYIO MOJIUTUKY
13-3a BbICOKOV KOHKypeHImu ¢ CoenuHeHHbiMM LlTaramu. Bymyum 3aMHTepeCcOBaHHBIM B YKPEIJIEHUMU CBOETO
BMstHMS B IHOMM ¥ HeCMOTpST Ha akTuBHOe yuactie VHauM B pasBUTUM cTpaTerndyeckoro nmapraepcrsa ¢ CIIIA

15 Assessing China's Digital Silk Road Initiative. A Transformative Approach to Technology Financing or a Danger to Freedoms?
(2020). Council on Foreign Relations. https://www.cfr.org/china-digital-silk-road/
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B paMKax YeTbIpeXCTOpOHHero auasiora no 6esonacHoct QUAD, [TekuH TeM He MeHee MHBECTUPYET B MHAUNCKIE
TEXHOJIOTMYECKYe CTapTallbl M CTApaeTcsl Yepe3 HOBBIX YUACTHMKOB PbIHKA YKPEIMUTh CBOM TEXHOJIOTMUECKYEe T10-
SULIMA B pernoHe'.

Mtmuorue ctpaubl FOskHOIM Asum 1 EBpormbl yke MHTErpupOBaHbl B KUTAMCKYIO LU(PPOBYIO SKOHOMMKY uepes
MICIIO/Ib30BAaHMe KUTAMCKUX TEXHOJMOrMI U mHBectuimii. B EBpomne kuraiickme texunosmormu 5G yike MOTyUmn
IIMPOKOe pacrnpocTpaHeHue. [IeKMH 3aMHTepeCOBaH B PACIIMPEHMM 30HBI BIAMSIHUS CBOMX LM(POBBIX I'MTAHTOB
(Huawei, ZTE v fip.), HO MIpYi TOM 03a004Y€H POCTOM MX IKOHOMMUYECKOI'O ¥ TEXHOJIOTMYUECKOTO BAMSIHMS 1 060CHO-
BaHHO OI1aCaeTCsl TOTO, UTO KOPIOPALMM MOTYT 3JIOyIIOTPEOUTb CBOMM BIIMSIHUEM U NTpeHe6peub HallMOHAIbHBIMYI
unrepecamu. [Touumas stu onacennsi, CILIA, ¢ ogHOM CTOPOHBI, BEAYT JKECTKYIO HOJUTUKY B YaCTU OrPaHUYEHMS
UCIIOTb30BaHMSI KUTACKUX TEXHOJIOTHUIA, & C IPYTOM — HAUMHAIOT B3aMMOJIE/ICTBOBATh C KUTACKUMM V(D POBBIMU
TUTraHTaMu, Ipuberas Moo K IUIONIaAKaM MesKTyHapOAHbIX opranu3aimii popmara B2 B, OO0 K ITOMOIIY 3aI1aJHbIX
TEXHOJIOTVYECKUX KOMITaHUM.

Lugposoii wenkogwiii nymes: cospemeHHAs IKOCUCINEMA U 6eKMOPbL PA38UM Us

Ixrocucrema 1I1dpoBoro 111eJIKOBOTO YT OMMPAETCS Ha TPU KITIOUEBBIX 3/IeMeHTa: JoCTvkeHust Kutast B paMkax
«Mupyctpun 4.0», cTpaTernueckue e KUTANCKUX TEXHOJOIMUEeCKMX KOpIopaluii 1 obliye TPUHIAIIBI MHU-
umatuBbl «OIMH MOSIC, OOUH MYTh». DTU KOMIIOHEHTbI (GOPMUPYIOT OCHOBY IJISI pacrnpoctpaHenus Bavsiaust KHP
B IVIO6AJIbHOM 1[M(DPOBOI SKOHOMMKE, IIPEI0CTABIISIS KUTACKMM KOMIIAaHMSIM 3HAUMTE/IbHYIO CBOOOY B peaamsanymn
MIPOEKTOB B CTPaHaX-PeIUITUEHTAX.

Texnonornyeckue kommauuu (Hengtong, HMN Technologies, Hikvision, Dahua, Unicom, China Mobile u Huawer)
MIPUHMMAIOT aKTUBHOE yUacTie B CTPOUTEIbCTBE MTOABOAHbIX Kabesieit; passutum cereit 4G/5G; B ycTaHOBKe KaMep
BUIeoHaOmoneHus ; passutuy VIV u MaimmHHOTO 06yYeHusl, MHTepHETA Belllell, MHTePHEeT-IPOTOKOJIOB U Ap. B yacT-
Hoct, KHP paspabaTbiBaeT 1 BHEAPSIET HOBbIE CTAHAAPTHI MHTEPHET-TTPOTOKOJIOB, UTO CIIOCOOCTBYET YBEIMUYEHMIO ee
MESKAYHapPOIHOTO BJIMSIHUS ¥ IOXOJOB OT MTATEHTHBIX JinileH3uii. Harpumep, kutaiickast komnauus Huawei Biaieer
6osee 110 ThIc. maTeHTOB, uTO B Mepuop ¢ 2019 o 2021 r. mo3BOIWIIO MOMYYUTh AOXOM B pasMepe 3 MIIPA, JOJII.
TOJIBKO OT JIMLIEH3MOHHbIX OTYMCIICHMUI!>,

Toprosble MJIOLIAAKM BOBJIEUEHbI B CO3ZaHVE €AVHBIX CTAHIAPTOB 3JIEKTPOHHOV TOPTOBJIM U MAapKETILIEICOB.
B TecHOM B3aMOJEICTBUM C IUIOLIAAKAMY 3JIEKTPOHHOV TOproBiv [1eKuH peannsyeT IpOeKThl CO3AaHMs LMMPOBBIX
30H CBOOOIHOV TOPTOBJIM, HAMEPEHHO 3aHMKasi 3HAUMMOCTb 3aMaJHbIX CTAHJaPTOB MEKIYHaPOIHOI JIEKTPOHHOM
KOMMEpIIMU ¥ BHEAPSIST COOCTBEHHbIE MPaBijia PasBUTHS PETMOHATbHBIX JIOTUCTUUECKUX HIeHTPOB. TpaHCIOPTHO-
JIOTUCTUYECKME KOMITAHUYM 3aHMMAIOTCSI Pa3paboTKOM IMPPOBbIX TPAHCIOPTHBIX KOPUAOPOB, OTCIEKUBAHUEM TO-
BapoB Ha 6a3zax eIMHON IIaThOPMbI, pa3BUTHEM JIEKTPOHHOTO JOKYMeHToo6opoTa u fap. bank Kurast coBMecTHO
C KPYIHBIMM TIJIATEKHBIMM CUCTEMAaMM ¥ MapKeTIlielicaMy BHeIpsieT COOCTBEHHbIE MOMEIM PacueTOB ¥ BeIeHUS
9JIEKTPOHHOTO 6M3Heca.

MO3KHO BbIZEINTb HECKOIBKO K/TIOUEBbIX HAIIPABJIEHMI peann3aly nHuimaTtusbl 11dpoBoro meakoBoro myTin.

IIpoeKThI 10 MPOKJ/IAiKe IMOJBOAHBIX KadeJreit

ITo cocrosumio Ha uioHb 2024 I. B paMKax peajmsalyy KuUTauckoi uHuimaTusbl DSR 6bU10 co3maHo 6osiee
1,17 mapa MOPTOB IIMPOKOIIOJIOCHOTO AoCTyma 1 67,12 MJTH KM ONTOBOJIOKOHHBIX Kabesiel, a COBOKYITHbIN 06beM
MO6MIBHOTO MHTepHeT-TpadmKa moctur 160,4 mipn rurabaiT'e.

B nacrosiee Bpemst KHP peanusyer psii MaciiiTaGHbIX IIPOEKTOB B cdepe co3manmss HeoOX0mUMOl MHTEPHeT-
uH(pPaCTPYKTYpPhI B pasinmuHbIX pernoHax: EBpomne, Adpuke, FOskHoi AMeprike, A3uaTcko-TrUX00KeaHCKOM peroHe.
B wacTHOCTH, B KOOTIEpaluK ¢ eBPOITeICKMMM CTpaHaMM 3aITyIiieH mpoekT EMA 1o mpoBeIeHUIO ONITOBOJIOKOHHOTO

14 Chan Jia Hao, & Deepakshi Rawat. (2018, November 29). India Struggles to Compete With China’s Digital Silk Road. The Diplomat.
https://thediplomat.com/2018/11/india-struggles-to-compete-with-chinas-digital-silk-road/

15 Patil S., & Gupta P. (2024, January). The Digital Silk Road in the Indo-Pacific: Mapping China’s Vision for Global Tech Expansion.
Observer Research Foundation. https://www.orfonline.org/public/uploads/posts/pdf/20240103105252.pdf

16 Chang Jian. (2024, November 11). China achieves steady progress in human rights. People's Daily Online. http://en.people.cn/
n3/2024/1111/c90000-20239802.html
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kabenst u3 Asum B EBpony!’. EMA [I0/KeH COeOVHUTDL ONTOBOJIOKOHHBIM Kabesjem T'oHkoHr ¢ @DpaHiyeil yepes
Bskumii Bocrok. Konkypentom Kuras siBisiercst amepukaHckuit poekT SeaMeWe-6, KOTOPbIN ITPOKJIaIbIBAETCSI
MIPAKTUYECKY TI0 UAEHTUYHOMY MapIIpyTy.

[Tpu nopmepskke kutayckoro npasutesbctBa HMN Technologies peanvizoBaia 16 TpOeKTOB MOABOIHBIX Kabesiei
Ha cymmy 1,6 MuIpa mosutapoB B 27 cTpaHax A3uaTcko-TuXooKeaHCKOro pernona. OJHUM 13 CaMbIX 3HAUMMBIX ITPO-
eKTOB B 3ToM cepe sBisercst nporpamma PEACE 110 npokjaake Kabess, coequusioniero Ilakucrad u @paHuyio
uyepe3 EBporny, Adpuky u Asuto.

TenekommyHuKkaionHas kommnauus FiberHome International Technologies mofmicasia ComialieHne ¢ KeHUACKOM
rommanueii CP Cables o paciMpeHny OCTaBOK BbICOKOCKOPOCTHBIX MHTEPHET-MIPOAYKTOB Ha pbIHKe BocTouHOM
Adpuxu. B pamkax cornamennss CP Cables cTaHeT OCHOBHBIM AUCTPUOBIOTOPOM OITOBOJIOKOHHON TTPORYKIIUHU
Kurag B Kenuu u Yrauge's.

B pamkax HaiyoHaibHOTo ITpoeKTa 1o CO3JaHMIO0 MaruCTpaabHOM MHGPACTPYKTYpbl YTaH bl KoMItanueir Huawei
nposioskeHo 6osee 3000 KMIOMETPOB OITOBOJIOKOHHOTO Kabess’. Kpome Toro, Huawei nposnoskut 6osee 8000 kuyio-
METPOB OTNITOBOJIOKOHHOTO KabeJsisi B TPOMMUYECKUX jecaxX AMasoOHKM B Bpasunm, UTo 3aMeTHO PacCIlpuUiIo BIMsSHIE
KuUTaickux texHoyoruii B KOskuoit Amepuxe?.

VYernex 3Tux M OFO6GHbBIX TIPOEKTOB MPeIoIpeesieH TeM, uTo OKosio 50 % MeskayHapomHOTO phIHKA 000PYIOBaHis
TSI OTITOBOJIOKOHHOJ CBSI3M MpUXoauTcs Ha gomo Kuras. MapiipyTusatopbl ¥ KOMMYTaTOPbI KUTANCKOTO MTPOM3-
Borcrsa 3anmMaror 20 % mesxkgyHapomuoro pbiHka. K 2025 1. kuraiickoe BOJIOKOHHO-OIITMYECKOe 060pymoBaHue
CBSI3U TOJKHO 3aHATh 60 % MesKIyHapOIHOIO PhIHKA, & MApPIIPYTHU3aTOPhl ¥ KOMMYTaTOPbI — 25 %.

B 2024 r. Kutait 3aMmeTHO HapacTM/I CBOM KOHKYPEHTHbIE TIPEeMMYIIEeCTBa 38 CUET 3aITyCKa BHICOKOTEXHOIOTUUHBIX
M TPYOOEMKUX IMPOEKTOB. B 4acTHOCTH, 3asIBJIEHO O CO3aHMM TEXHOJIOTMM, TIO3BOJISIIOLLEN TPOK/IAAbIBATh ITOIBO/I-
HbIe OINTUYeCKMe Kabey B caMoi IlTyGOKOI MOABOAHOM Touke — B besgue YesuteHaskepa, paciosioxkeHHo B Tuxom
okeaHe B MapuaHckoii Briaguue?!.

IlanstHbCKUIT MOPCKOM YHUBEPCUTET COBMECTHO C PSIIOM KUTAMCKUX MalllMHOCTPOUTENbHBIX Y HAyYHO-TEX-
HMYeCKMX KOMITaHMIi paspaboTraja MexaHu3M JIJIs TPOKJIaAKM MOABOAHbIX Kabeneit Haiwei GD11000. besonacHas
pabouast HarpysKa JaHHO CMCTeMBbI IpeBbiiiaeT 15 ToHH, a ee ckopocTh gocturaet 120 meTpos B munyTy. SCMP
coobmmia, uto Haiwei GD11000 npoBena ABe onepaiuy Ha IyouHe 6ojiee ueTbipex KujaoMeTpoB B HOskHO-
Kuraiickom mope??.

Passurne cetn 5G

KHP akTuBHO HapallyBaeT TeMIbl pasBuTus 5G Kak Ha BHYTPEHHEM, Tak M Ha BHEIIHeM pbIHKaX. [To maHHbIM
Ha aBryct 2024 r., moss 6a30BbIX cTaHImii 5G B 0611eM KOJIMYeCTBe 6a30BbIX CTAHIMI MOGUIbHOM CBsi3u B Kurae
cocrasisier 32,1 %. ITpu sToM B cTpaHe HacuuThiBaeTcs 6ostee 4,04 My 6a30BbIxX cTaHmit 5G 1 966 MIH aGOHEHTOB
MOOUIIBHOM CBsI3u 5G.

Ha momo Kuras mpuxonutcst 6osee 42 % MupOBbBIX 3asIBOK Ha MaTeHThbI B 06acTy ctanaaptos 5G. Kommepiia-
JIM3AIMsT CeTell CBS3M IISITOrO IMOKOJIEHMSI CTUMYJIMpOBAja POCT OOIIero ooGbemMa SKOHOMMUUYECKOIO IMPOM3BOACTBA

17 Reuters ysnan o mianax Kuras Baoskutb $500 MitH B poekT-koHKypenTa CLIA. (2023, 7 anpenst). PBK. https:/www.rbc.ru/polit
ics/07/04/2023/642f4d3d9a79477c76c028b0

18 Chinese firm inks deal to boost supply of internet products in East Africa. (2023, November 30). People's Daily Online. http://
en.people.cn/n3/2023/1130/c90000-20104290.html

19 Uganda, Huawei host annual job fair to promote employment in ICT sector. (2024, November 22). People's Daily Online. http://
en.people.cn/n3/2024/1122/c90000-20245709.html

20 China, Brazil see prosperous cooperation in emerging fields. (2024, November 18). People's Daily Online. http:/en.people.cn/
n3/2024/1118/c90000-20243628.html

21 Kyrrait cosgan cucremy, CIIOCOGHYIO IPOTIOKITD CaMblil [TyGOKIT MOABOLHBII Kabesp — rasera SCMP. (2024, 25 Hos6pst). MO]I-
Nudollentp. https:/mfd.ru/news/view/?id=2664670

22 Tam sxe.

23 B Kurae HacunThiBaeTcs 6osee 4 MiH 6a30BbIX cTaHIumil 5G (2024, 4 oxkrs6ps). Russian.News.Cn. https://russian.news.cn/20241
004/454a5bbb8398471880649b7227b430b2/c.html
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B Kurae Ha cymmy okosio 5,6 TpiH roanein (787,53 muipa, 1o/utapoB) 3a ocjiefHue msTh jiet. Kpome Toro, ¢Bssb 5G
KOCBEHHO CII0COGCTBOBAJIA POCTY SKOHOMMUYECKOTO MPOM3BOACTBA Ha 14 TpJiH 10aHei? .

I[To mporuosy accounauyy GSMA, K koHiy 2024 1. 60J1ee TOJIOBMHbBI KUTAMCKMUX MOOMJIbHBIX ITOAK/IIOUeHI 6y-
IyT IPUXOOUTHCS Ha CeTH CBsi3u msitoro moromenus. K koumy 2025 r. B Kurae 6ymer moutn 1,3 Mypz, MOAK/IIOYEHNIA
K ceTaM 5G, T. e. 6oree 70 % ot o611iero o6bemMa Mo6MIbHOrO poinkaZ’. Kopnopauun Huawei u ZTE umerot monu 29
1 11 % cooTBeTCTBEHHO B MUPOBBIX foxomax oT 5G. Huawei paboraet B 170 crpaHax, o6ecneunsas 70 % cetn 4G
B Adprike, a CITyTHUKOBAsI cricteMa Beidou mokpbiBaeT GoJiblile MUPOBBIX CTOJINII, ueM aMepukaHcKas GPS.

Kuraiickne kommnanuu Hikvision u Dahua niponssopar mout 40 % MupOBBIX KaMep BUIeOHaO Iome s,

B pamxkax peamzauym nauimatusbl Lndposoro menkoBoro myt KHP akTBHO paciimpsieT cBoe TeXHOIornye-
CKOe€ MPUCYTCTBIUE B cTpaHax Adpuku 1 Asun, C OMHOV CTOPOHbI, 06eCIeunBasi FoCyIapCTBa YCTOWUMBBIM MHTEPHET-
coelVIHEHMEM, a C APYTO¥i — BHEAPSISI COOCTBEHHbIE CTaHIapThl 0OMeHa maHHbIMU. Tak, B CaymoBcKoil ApaBun ObLIN
3aITyIIIeHbI KPYITHbIE COBMECTHbBIE IIPOEKTHI (TPOMBIILIJIEHHbIN KJIACTep B «9KOHOMMUECKOM ropoze» IkasaH, IpOeKT
o pasBUTHIO MHGpacTpykTypsl Kpacuoro mops, cs3b 5G n coBmecTHble uccnenosanus JIyasr)?’. B 2024 r. China
Telecom, ogyH U3 Tpex TEJEKOMMYHMKAIIMOHHbIX TMraHToB Kutasi, coBMecTHO ¢ Biaactsmu CaymoBckoit ApaBun
3aIyCTII I7106aJIbHbIN MTPOEKT 10 KOMIUIEKCHOMY BHEIPEHMIO KUTACKUX TEXHOIOrMi 5G, 06/IauHbIX BHIUMCIIEHNIA
M MICKYCCTBEHHOT'O MHTEJUIEKTA [IJIsI TPeJ0CTaBIeHMsT KOMMYHMKAIMOHHBIX TPOIYKTOB Y YCITYT TIPENIPUITHASIM, YIPEK-
nenusam 1 norpeéurtensm Caynosckoit Apasun®®. B Hactosiuee Bpems China Telecom meet dumaibl B 42 cTpaHax
M peruoHax, OXBaueHHbIX KUTaMCKOM MHUIMATBOM LI1dpoBoro 111eIKkoBOro myTiu.

NurencusHo pactet Bausinue Kuras u Ha Adprkanckom koHTrHeHTe. [lof 103yHraMu mpeoposieHus b poBoro
paspbiBa MEKIY CTpaHaMM ¥ MTOVICKA HOBBIX HATIPaBJIeHWI TEXHOJIOTMYECKOTO COTPYIHIYECTBA, B TOM UMCIe uepes
MHHOBaIMOHHOe uHaHcupoBaHue, KHP akTuBHO BHepsieT COGCTBEHHbBIE TEXHOJIOIMYECKHe MporpamMmmbl. Tak, co-
ry1acHO otueTy [7106a1bHOM cucTeMbl MOGMILHOM CBS3K, K 2030 . kak MuHumMyM 88 % adpukaHiieB 6yayT BaafeTh
cmaprdoHamu, ucnonbsoanue yoryr 4G mocrturuer 50 %, a 5G - 17 %%.

Kutaiickue xoMmaHuyu okasaau MOMOIb appUKaHCKMM CTpaHaM B CTPOUTEIbCTBE M MOAEPHM3ALMM Marwu-
CTpaJIbHOM ceTu cBsa3u mpoTskeHHocThio 150 000 kM, KOTOpast ToMoraeT obecrneunTh AOCTy B MHTepHeT mouTn
700 mutH mosib30oBaTesiei. Meskay TeM KUTalCKye KOMITaHUY TaKsKe CO3[aIy MOOWIbHbIE TUIaTeXXHbIe T1aT(hOPMBI,
006CTYKMBaIOIIMe IeCITKM MUUTMOHOB adpukaHiieB, roBopuTcs B besoi kuure «Kurtait u Adprka B HOBYIO 3TIOXY:
mapTHepcTBO paBHbIX»*, Kpome TOrO, Graromapsi COTpYIHMYECTBY C KUTANCKUMM Tpennpustusvy ['aboH crai
nepBoii crpanoii B LlenTpanbHoi Adprke, rae 6pl1a mporecTupoBana TexHonorus 5G.

WudbpacTpyKTypHble TIPOEKTHI MO MPOABIKeHMI0 ceteit 5G BHenpstoTcst u B IOro-Boctounoit Asun. B koniie
2021 r. Huawei Technologies B Tannanme samycTuia npoekT « YMHas 6onbHuua 5G»3. Takum o6pasom 6bul 1O-
JIOKEeH cTapT mJis poasyskenns Kuraem HoBoro mpoekra B pamkax DSR - cereit 5G B 3gpaBooxpanenui. B atom
HarnpassieHnu Kurair moka 3ametHo ycrynaet CIIA. KiroueBbiMy urpokamu Ha JaHHOM pbiHKe sBisiioTCs: AT& T,
Verizon, Ericsson, T-Mobile USA, Inc., Cisco. ImenHo Ha CeBepHyto Amepuky B 2024 1. mpuxoquTcst HanbosbIast
nmosist peiHka 5G B 3apaBOOXpaHeHNM, HO CaMbIM ObICTPOPA3BUBAIOIIMMCS CUMTAETCS A3uaTcKo-TUX0OKeaHCKUiA

24 Kommepupamsauyst 5G cTiMy/mMpoBasia SKOHOMudeckuit poct B Kurae Ha 5,6 TpiH 1oaueit. (2024, 7 mionst). Russian.News.Cn.
https://russian.news.cn/20240607/b76b2c2b35f74451a7172eaa8a07d392/c.html

%5 Bell, P. (2024, 6 deppans). China: The World’s Biggest 5G Market. TeleGeography. https://blog.telegeography.com/china-the-
worlds-biggest-5g-market

26 VlccnenoBaHme: KUTAIBI 3aII0JIOHSIIOT PHIHOK BUIEOHAGIONEHNMS, IPOUTPBIBAsi 3aIafHbIM KOMIIAHMSIM TOJILKO B KAaueCTBE IIpO-
nykumu. Dahua. https://www.dahua-russia.com.ru/news/dahua-videosurveillance-news-1

27 Commentary: China, Arab states embark on new journey towards shared future. (2024, 10 cenrs6ps). People's Daily Online. http://
en.people.cn/n3/2024/0910/c90000-20217375.html

28 China Telecom launches Saudi subsidiary. (2024, 22 Hos6ps1). People's Daily Online. http://en.people.cn/n3/2024/1122/c90000-
20245722.html

29 The Mobile Economy Sub-Saharan Africa 2023. (2023). GSMA. https://event-assets.gsma.com/pdf/20231017-GSMA-Mobile-
Economy-Sub-Saharan-Africa-report.pdf

30 Digital trade expo further taps China-Africa cooperation potential. (2024, September 30). People's Daily Online. http://en.people.
cn/n3/2024/0930/c90000-20225399.html

51 Amanms pasmepa u 1o/ peiaKa 5G B 3paBOOXPaHeHM Y — TeHAeHIMN pocTa 1 mporHo3sl (2024-2029 rr.) (2024). Mordor Intelligence.
https://www.mordorintelligence.com/ru/industry-reports/5g-in-healthcare-market
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peruoH. [TporHosupyercs, 4To MUMeHHO 37ech 5G OyaeT pacT ¢ CaMbIM BBICOKUM CPEIHErOJOBbIM TEMIIOM B TIEPUOL
¢ 2024 mo 2029 r.*?

CremyeT 06paTuTh BHMMAaHMe 1 Ha MHMIMupyeMbiii Huawei B IHIOHe3MM MHTEJIEKTYaIbHbI CKi1ag 5G. DToT
CKJIaJT MMEET GOJIbIIIYIO MPOITYCKHYI0 CTOCOGHOCTb. Ero COTpymHMKM MOT'YT aBaTh YKa3aHMst aBTOMaTV3MPOBAHHBIM
YIIpaBJIIEMbIM pO6OTAM, UTOGBI T€ TOCTAB/IS/IM TOBAPhI B YKa3aHHbIe MecTa. MeHeIskepbl CKIaga Takske MOT'YT UC-
TI0JIb30BaTh MG POBBIX JBOMHMKOB ¥ aHAJIN3 JAHHBIX B peXXVIMe PealbHOTO BpeMeH! IJIsI ONITMMMU3aLUU YIIPaBIeHNsT
3armacamMu ¥ IpefqoTBpalleHnst X OTCYTCTBMS Ha ckiaze. [Ipeamonaraercsi, 4To ckiaz GyoeT MCIOIb30BaThCsl BCEMU
JIOTUCTUYECKUMM OTpacyissvMu B IHgoHesmn®,

O6/1a4HbIe TeXHOIOT UM

IanHoe HampasiieHne 1MdPoBoN MHUIMaTUBbl KuTasi pa3BmMBaeTCsl BOJTHOOOPA3HO IOA, BAMSHIMEM Pas/IMyHOTO
pona ¢akTopoB. B cBs3M C aHTUKOBUIHBIMM OrpaHMYEHUSIMU MHAYCTPUs 061auHbIx TexHoymoruii Kurast B 2022 1.
3ameyia cBoii poct. Oguako B 2023 1. pocT BHOBb yckopuiics u 1o utoram 2024 r. cocrasmi 18 % romosbix>.

Vike ceifuac oJst KUTaliCKUX KOMITAHMI Ha MMPOBOM phIHKe 06JIauHbIX peleHuii mpesbimaer 18 %3, 23 % xu-
TalICKOTO PbIHKA OOJIAYHBIX YCIYT MPUIILJIOCH Ha peliennst PaaS (matdopma kak cepsuc). TpeboBaHMs K 00IaYHbIM
MPOAYKTaM CO CTOPOHBI KOPIIOPATUBHbBIX KJIMEHTOB M CTPAH-PEeIUIEHTOB B pamMKax LudppoBoro 1eakoBoro myTu
cranm 60s1ee CJIOKHBIMM, & aKLIEHT CMECTWIICS C IPOCTOTO MPEeIOCTaBIEHNS 06JIauHOM MHOPACTPYKTYPhI Ha MPEIO-
CTaBJIeHMe BCeOObeMIIIONIEel 06/IauHOl I1J1aTGOPMbI C KOMIUIEKCHBIMM IIPOrpaMMHbIMM QYyHKLIMSIMMK. B 910l yacTu
Kurait Bcrynaer B skecTkyio KOHKypeH1mio ¢ CIIIA, roroBbIMM ITPefoCTaBUTh TaKMe PeLieHms .

IMpenmonaraercs, uTo K 2025 . 06beM KUTaCKOTO phIHKA OOIAYHbIX BhIYMCIIEHNIA TPEBLICUT 1 TPJIH r0aHel (OKOJIO0
140 mutpg, mosutapos)®’. Tlpu atom Kutaii cTpeMuTCs 3aKpenuTh CBOe MPEeVMYIIeCTBO Ha TPeX OCHOBHbBIX TpeKax:

- pasBUTHME YACTHBIX ¥ TMOPUIHBIX 06/1auHbIX CepBMCOB; K 2025 I. roKasaresib MCII0/Ib30BaHMS YaCTHBIX 00IaYHbIX
peliennit gocturHeT 42 % (B cpaBHeHuu ¢ 36 % 1CIIOIb30BaHMSI ITyOIMYHOrO 06s1aKka)’s,

- pa3paboTKa afipeCHbIX TEXHOJOTMUYECKMX pEeIleHNi, OPMEeHTUPOBAHHBIX Ha mepexomd 32 % JI0KaJIbHbIX
NT-pabounx Harpys3ok B oOjiaka MPeUMYILIeCTBEHHO B TakMX cdepax, KaK TYypu3M, TPAHCIIOPT U JIOTUCTUKA. DTO
MTO3BOJIAT MPUBSI3ATh CTPAHbI-PEIIUIIMEHTHI K 1MbpoBoi nHpacTpykrype Kurast Ha namTesbHOe BpeMs ¥ BHEAPUTD
enuHbIe CTaHAAPThI 06IaUHbIX TEXHOJIOTUIA;

- IeVICTBYSI Uyepe3 CBOM TEXHOJIOrMUeckue kommanuu, Kurtait opMeHTMpoBaH Ha paboTy ¢ 6M3HECOM B CTpaHaX-
pelunueHTax B paMKax yIOBJIETBOPEHMSI €r0 MHTEPECOB B OBICTPOI MACIITaGMPyeMOCTH TTPOEKTOB, MTOBBIIIEHNST
s dexTuBHOCTM 1 Ge3omacHoCTU U T-peliennii u cepBucoB. A mockoibky Kuraii obecrieunBaeT He TOJTbKO TEXHO-
JIOTUSIMM, HO ¥ COOTBETCTBYIOIIMMY 0Opa3oBaTebHbIMU MPOrpaMMaMiu, €r0 3HaYMMOCTb Ha PbIHKE TEXHOJIOTMIA
3HAUMUTEJILHO BO3PACTAET. SIPKUM IPUMEPOM TAKOI MOTUTUKU SIBJIIETCSI BHEIPEHME KUTAVICKUX OOIaUHbIX TEXHOIOT A
Ha pbIHKe JIaTMHCKOM AMEpUKM, YTO 3HAUUTETHHO YCKOPUIIO PErMOHabHOE 1IMGbPOBOE PasBUTHE U MOAAEPSKAI0
MEeCTHbIE TEXHOJIOTMYECKMEe KOMITaHmmu>,

32 Tam ske.

33 Kommanmust Huawei cosnasa nepBsiit B IHIOHe31y MHTeIUIeKTYanbHbI ckiaag 5G. (2024, 9 mapra). ITopran «ITosic u ITyTb». https://
rus.yidaiyilu.gov.cn/p/343078.html?cateName=IIpennpusrus

34 Crenanos, H. (2024, 4 anpesst). O6/1aunble TexHonornu Kuras Bce elue BBIIISIAT mpuBiekarenbHo. Ouuam. https:/www.finam.
ru/publications/item/oblachnye-tekhnologii-kitaya-vse-eshche-vyglyadyat-privlekatelno-20240404-1930/

35 Tam sxe.

%6 O6bem KUTalICKOTO PHIHKA O6TAYHBIX BhIuycIeHnit K 2025 roxy mpesbicut 1 TpiH oaneit. (2023, 27 mons). TV BRICS. https:/
tvbrics.com/news/obem-kitayskogo-rynka-oblachnykh-vychisleniy-k-2025-godu-prevysit-1-trin-yuaney/

57 Tam sxe.

38 O6aunble TexHomornu B Kurae: nepcrextussl Ha 2025 rox. ICT.Moscow. https://ict. moscow/research/oblachnye-tekhnologii-v-
kitae-perspektivy-na-2025-god/?ysclid=m6xyohf00829070991

39 Full text: For a better world-- looking at the past decade of jointly pursuing the Belt and Road Initiative from a human rights
perspective. (2023, December 8). People's Daily Online. http://en.people.cn/n3/2023/1208/c90000-20107788.html
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DJIeKTPOHHASI KOMMePIIUS

DJIeKTPOHHAsT KOMMEPIIMSI OTHOCUTCS K UMCJTy aKTMBHO Pa3BUBAIOIIMXCS HAITPABJIEHUI TEXHOIOTUECKOM MOJTU-
kY Kutast v opyeHTHpoBaHa IPeUMYIIeCTBEHHO Ha pasBUTHE COLMAIbHBIX ceTell. B 2024 1. 3TOT PhIHOK COCTaBUT
oko;10 20 TPJIH 10aHel, UM OKOJIO 3 TpiH mosapos®,

AKTMBHO pa3BUBAeTCs TPaHCTPaHMYHAs TOPTOBJISI B paMKaxX peasmsaiyy nporpammbl « OIuH MOsIC, OOUH Ty Th»
u uannyatubl DSR. Tonbko B mepBoit mosioBuHe 2024 . 06beM TpaHCI'PaHUYHO 3JIEKTPOHHO KoMMepiyu B Kutae
cocraBui 1,22 TpnH 1oaneit (okoo 170,95 muapa gonnapos), yeeanmunBimich Ha 10,5 % 1o cpaBHeHUIO ¢ aHaJIO-
ruuyHbiMK okasatessvu 2023 r.4! Otomy criocoberBoBanyu nmosmTruka Knuras mo cosmanmio B cTpaHax-TmapTHepax
KOMIIJIEKCHBIX 3KCIIEPYMEHTATbHbIX 30H PasBUTHS TPAHCTPAHMUYHON 3JIEKTPOHHON KOMMEPLMUMU U YIIPOIeHMe
TaMOKEHHOTO oopMJIeHNS.

Bosnee 80 % akTMBHBIX MOJIb30BaTe/ e MOOMJIBHBIX YCTPOMCTB PEry/IsIPHO 3aKa3bIBaIOT TOBAPBI M YCJIYTH Uepes
TIPUJIOSKEHS ¥ CAlIThI KUTaMCKMUX Kommanuii. [To coctostHmio Ha nepBbii kBapTtas 2024 1. uicio mosnb3osatesnei WeChat
npeBbiciyio 1,34 miipa uenmoBek B mecsil. Oskumaercs, uto K KoHiy 2024 I. 3TOT moKkasaresib Jocturder 1,6 mipna.

E-commerce B Kutae B 2024 1. coctaBui 50 % MMpPOBOro pbIiHKa, B TO BpPeMsl KaK OJVIKAMILMI KOHKYPEHT —
CIIA - umeet gonro 19-20 %. Honsa Anonnn, KOskuoi Kopeu u Bennuko6puranuu He npesbiiiaet 3-4 %, Poccun -
1-2 %%. B ToI1 ueThIpex KPYIHENIINX KUTANCKIUX MapKeTIIIeicoB BXoaaT: Pinduoduo (nipupoct ayguropun Ha 59 %
o cpaBHennto ¢ 2023 1.); Douyin (npupoct o6bemoB Ha 40 %); WeChat (Tpansakuyu B 13 BamoTax B 25 crpanax);
Taobao (50 % pbiHKa 351eKTPOHHONM KoMMepiyy B Kitae).

Pacrer monst B2B-xkoHTakToB. B 2024 1. TpaHcrpaHMyHas 3/J1eKTpOHHAst KomMepuust BZB cocraBuia 6oJiee Tpex
YyeTBepTelf TPAaHCIPAHMYHOTO PhIHKA™,

11 TpOIBVSKEHMST CBOMX 3JIEKTPOHHBIX TOPTOBBIX IJIOIIAIOK B PAMKax MHUIMATUBEI L1 poBoro 1iesikoBoro myTu
KUTAalCKOe MPaBUTETbCTBO ¥ KOPIIOPAIMY COBMECTHO PEATU3YIOT KOMILIEKC MTOIUTUYECKUX Ui SKOHOMIUYECKUX Mep:

— PacCIIMPSIIOT JIMHENKY 9KCIOpTa TOBAapoB u3 cTpad Adpuku u FOro-Bocrounoit Asum B Kurait uepes BHeipeHe
B CTpPaHaX KUTAMCKMX TOPTOBIX IJIOIANOK*;

- BBOJST IPAKTUKY GecriyiaTHO qoctaBku. Hanpumep, Taobao (onnarin-miomaaka Alibaba) BKIIOUMIIA B CBOIO
ry106asIbHYI0 30HY GecruiatHoM moctaBku 10 ctpan u pernonoB. K uum otHocstcs Cunranyp, Manaiisus, Tantan,
SInouus, KOskuast Kopesi, BbetHam u Kambopmska. Kak cienctue, 3apyOeskHbIe KIMEHTbI 3HAYUTETBHO YBEeJIUIUIIN
KOJINYECTBO 3aKa30B Ha COOTBETCTBYIOIIMX TUIaT(GopMax 3JeKTpOHHON komMepimu. Ha Toprosoii rmtomaake Tmall
ot Alibaba noutu 70 000 xoMmaHui yBeJIMUMIY 0ObeM TPAaHCIPAHUYHbBIX TPAH3aKIIMIA B IBA pa3a BO BpeMsl HOSIOpb-
ckoro (ecTuBass MOKynok «JIpoyHon 11» B 2024 r.%;

— YIYYIIAlOT JOTUCTUUYECKYIO MHPPpACTPYKTYpy. Tak, kommnauusi Cainiao mpy MOOIepsKKe MPaBUTEIbCTBA MO-
IIepHU3KMPOBaja CBOM OOIIEHAIIMOHAIbHBIN PaCIpeeIUTeNbHbIN HeHTP B VICMaHuM U OTKpPbLJIa PErMOHAIbHBIN
pacrpeieTeNbHbIN 1eHTp Bo DpaHimn, 06a 13 KOTOPhIX HaYa/M paboTy 10 dectuBass monuHra «JIsoiHon 11».

ITo ganubiM [TaBHOTO TaMOsKeHHOTO yipasieHus Kurasi, 3a mepsbie Tpu kBapTasia 2024 r. 06bemM TpaHCTpaHny-
HOTO MMITOPTa ¥ 9KCIIOpTa B cepe 3JeKTPOHHON KoMmepimu goctur 1,88 TpiaH roaHeit, uto Ha 11,5 % 6osbiie,
uyem B 2023 .’

40 What Is The Future Of E-Commerce In China? $3 Trillion by 2024. (2024, July 8). GMA. https://ecommercechinaagency.com/
what-is-the-future-of-e-commerce-in-china/

41 TpaHcrpannuHast anekTpoHHas KoMMepuysi Kurast mpomeMoHCTpupoBaia yBepeHHblit poct. (2024, 30 miomst). Russian.News.cn.
https://russian.news.cn/20240730/4012c09cef814eeb844cc5d1424e62cb/c.html

42 JTuc, H. (2024, 8 aBrycra). [z, 110 31eKTpoHHOI KoMMepuymy B Kutae Ha 2024 rof, — COCTOSIHME PBIHKA, CTATMCTUKA U TIOMYJISIPHbIE
Mapkertrieiicbl. Mates — areHTcTBo digital mapkeTunra. https:/mates-china.com/blog/gid-po-ehlektronnoj-kommercii-2024/

* Tawm xe.

“ TpaHcrpaHMYHAs SITEKTPOHHAs KoMMepIHst Kuras mpojieMOHCTpUpoBana yBepeHHnbiil poct. (2024, 30 uroms). Russian.News.cn.
https://russian.news.cn/20240730/4012c09cef814eeb844cc5d1424e62cb/c.html

45 Mureithi, C. (2022, January 27). African diplomats are live-streaming and making deliveries to China’s consumers. Quartz. https://
qz.com/africa/2117788/african-nations-bet-big-on-chinas-e-commerce-market

6 Expansion of global free shipping zone drives growth of cross-border e-commerce. (2024, December 3). People's Daily Online.
http://en.people.cn/n3/2024/1203/c90000-20249493 .html

47" JlanHble 0 TOProBJIE 3a MEpBbIE TPU KBAPTaa CEro Toia TOBOPAT O PeMUMOCTH KuTas pacimpsaTs oTKpHITOCTh. (2024, 18 okTa6ps).
http://russian.china.org.cn/china/txt/2024-10/18/content_117492520.htm
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Osknpaercs, uto K Havary 2025 1. 3apy6esKHbIN PHIHOK PO3HUYHONM 3JIEKTPOHHOM KoMMepiyn B Kutae gocturuer
3 TpJIH [OJIapOB, IPY ITOM Ha 3apyOEKHYIO POSHUUYHYIO 9JIEKTPOHHYIO KOMMEDIIIO OyIeT npuxoautbest 12,5 % ot
006111ero 06beMa PO3HMUYHBIX ITPOAAXK. SHAUMTEJIbHBIN pasMep 3apyOesKHOrO PhIHKA B COUETaHUM C HU3KMM YPOBHEM
TIPOHMKHOBEHMS 3JIEKTPOHHOM KOMMEPLIMM KOHKYPEHTOB aeT KuTaio yBepeHHOCTh B pacIllMipeHUy CBOETO MEKIY-
HapopHoro 6usHeca.

VIcKyCcCTBEHHbBI MHTE/VIEKT

PasButne unmyctpum MM oTHOCUTCS K UMCTy HamboJiee 3HaUMMBbIX HaIllpaB/IeHMIA Pa3sBUTUST KUTANCKOM UHUII-
atuBbl LI1bpoBOro 11eJIKOBOTO MYyTHU MO MHOTMM NMpUYMHaM. Bo-nepevix, B Heli CKOHIIEHTPUPOBAHbBI MMPAKTUYECKU
Bce pa3BuBaeMble Kutaem cKBO3HbIe TeXHOJMOTUU. Bo-6mopoix, HanaskeHO 3(pPeKTUBHOE COTPYIHUUECTBO MTPABU-
TeJbCTBA M KOPIIOPALMii B YaCTU paciiMpeHus reorpadmm cCO6CTBEHHbIX pa3paboToK. B-mpemoux, iMeHHO B cdepe
MU cocpenorouenbl ocHOBHBIe npoTuBopeuns Kurast u CILIA, u o151 Kaskgoil U3 cTpaH BOIPOC JIUAEPCTBa B cepe
NN - ato Bompoc MeKAYHAPOTHOTO TEXHOIOTMYECKOTO JIMIEPCTBA B 1IEJIOM.

B 2023-2024 rr. uapyctpust UM B Kutae mokasasna 6ypHbiii pocT. OCHOBHOE BHMMaHMeE GbLIO COCPENOTOYEHO
Ha CO37aHMM OOJIBLIMX MOJEeJIEN Y Ha BHEIPEHUY TTPWIOKEHWI IJIST pelleHusT yTYWIMTAPHbIX 3a7au.

B Hactosiee Bpemst KHP 3anumaeT Bropoe Mecto B Mupe rnocjie CoenyueHHbIX [1ITaToB 1 10 KoMUeCTBY KOMIIa-
HMIA, CBSI3aHHBIX C MICKYCCTBEHHBIM MHTEJIJIEKTOM, U 10 00I1IeMY BKJIaly B pa3paboTKy ITPOrpaMMHOI0 0GeCIieueHusl,
u 1o 06bemMy BeHUypHOTo dbuHaHcupoBanusi. Ho mpu atom Kurait umeeT psii HECOMHEHHBIX TTPEUMYIIIECTB MEPe],
CUIA, xoTOpbI€e U CTAapaeTCst UCIIOIb30BaTh B PAMKAX TEXHOJIOTMYECKOM SKCIAHCUU B CTPAHbI — perunueHTb DSR:

- obOmMpHBIe 6a3bl OOIBIIMX HaHHBIX. [10 cocTosHMIO Ha Havayno 2024 r. obIiee KOJIMUYECTBO I10JIb30BaTesIen
MOOMJTbHBIX TeJIe)OHOB AOCTUINIO 17,3 MJIpA, TPU OCHOBHbIE TEJEKOMMYHMKAIMOHHbIE KOMIIAHMYM pa3paboTaiu
23,3 MJIpH, KOHEUHBIX [T0JIb30BaTe el coToBov cBsisu IoT, unciio mosib3oBaresien cetu gocturio 1,09 Mipa, a ypoBeHb
npounkHoBenus Miurepuera goctur 77,5 %. Ane/umpyst K 60raTomy OIBITY PaboThI C GOJIbIMMM Oa3aMy JaHHBIX,
Kwurait 3amMeTHO pacimpsieT CBoe IPUCYTCTBYE BO MHOTUX CTPaHaX;

— BHEAPSIIOTCST 0Opa3oBaresibHbIe TPOrpaMmbl 1o pabore ¢ UM B cTpaHax IpUCYTCTBUS Y ITPOT'PAMMBbI IO IEPKKA
MOJIOIbIX CTIEIVa/ICTOB;

- MHaHCKUPYIOTCS HayuHble paspaboTtku nmpobsiem M. ITo cocrosiumio Ha KoHelr, 2023 I. COBOKYITHOE KOJIMUECTBO
myo6MKaIyii o UCCIeNOBAHMSIM UCKYCCTBEHHOTO MHTesutekTa B Kutae npeBbicuiio 2,4 MIH (BABOe GOJIbIlle, UeM
B CIIA).

AKTUBHOE COTPYIHNYECTBO TEXHOJIOIMYECKMX T'UTAHTOB C HAYUYHbIMU LIEHTPaMM 3aMETHO CTUMYJIMPYET Pa3BUTHE
NN He TONBKO BHYTPYU CTPAHbI, HO U 3a ee MpeesiaMiu.

ITo utoram 2023 r. Bkaag Kuras B my6mMuHbIe TPOEKThI MCKYCCTBEHHOTO MHTEJIJIEKTAa C BHICOKMM BJIMSIHUEM
(xosmuecTBO BeToK Ha GitHub mipesbiiraer 100) 3aHuMaer BTopoe Mecto B mupe, ycrymas tonbko CIIA, Do
CBSI3aHO C T€M, YTO KuTanckue TexHosornueckue kommanuu (Tencent, Huawei, Baidu), a Tak)ke YHUBEPCUTETHI
(TTexkuuckuit u LlyHxya) BIOKUIM 3HaUMTEIbHbIE CPECTBA B Chepy MCKYCCTBEHHOTO MHTEJUIEKTa, paspaboTaiun
PO, BIAMSITEIbHBIX ITPOEKTOB ¥ aKTMBHO PacIIpOCTPaHSIOT MHMOPMaIIMIO Ha TakuX Iiatdopmax, kak GitHub. Ho
MIPY 3TOM MPUXOOUTCS MpU3HaTh, uTo Kuraii sHauntenbHo ycrynaet CIIA mo BHeIPEHNUIO KYJIbTYPbl OTKPBITOTO
ucxomgHOoro kopa. imeHnHo ox nmoka mo3Bosisier CoennaeHHbIM LlITaTam ocTaBaThest 17106a/IbHBIM 1IEHTPOM HAYUHO-
TEXHUYECKMUX MHHOBAIIVA.

B To 5ke Bpems gemoHcTpupyemast CILIA moamTyka TeXHOJIOTrMYeCKOTO CAePyKMBaHMs KOHKYPeHTOB aaeT Kuraio
BO3MOKHOCTb Pa3BUTb CBO€ BJIMSIHME B paMKaxX MHMIMATUMBbI DSR 3a cueT BHeOpeHMS B CTpaHaX-peluieHTax
enuubix cranmaproB M. OcosnaBasi HekoTopoe orcraBaHue or CIIIA B yacTu BHeOPEHUS TOJUTUKMA OTKPBITOTO
mcxomHoro koxa, Kuraii crapaeTcs KOMITEHCMPOBATh €ro MOCPeNCTBOM BeleHUsT aKTMBHOM MeKIyHapOILHO IO -
tku. B wactHoctn, B OOH KHP npepncraBuia [obanbHyio MHMIMATKUBY TI0 yiipaBieHuto M, HampaBieHHYIO Ha
pelleHye KIo4YeBbIX MpobiieM B cdepe ynpasienus M u comeincTBus r106aqbHOMY COTPYIHUYECTBY.

82023 I'mobanbubii ungexkc MU 2023/The Global Al Index 2023, Tortoise Media. (2024, 17 anpens). HarmoHansHbIi HopTa
B cepe nckyccTBeHHOro nHTEIeKTa. https://ai.gov.ru/knowledgebase/infrastruktura-ii/2023 globalynyy indeks ii 2023 the global
ai_index 2023 tortoise media/
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[TepBoro utonst 2024 . I'enepasbHast AccaMmOsiest eqMHOITIACHO TIPUHSIA PE3OJTIONMIO 00 YKPEIUIEHUM MEKITY-
HapOJHOTO COTPYAHMUECTBA B 06/1aCTM HapallBaHMs MMOTEHIIMAa UCKYCCTBEHHOIO MHTEJUIEKTA, TIPeAJIOKEHHYIO
Kuraem. Ee coaBropamu BoicTymmm 143 rocymapcrsa, B Tom uncie CIITAY.

PasBuBas koHuenuuio 6esonacHoctt MM, Kutaii maet no mytu, mporusomnoioskuomy CILA, 1 yGeskmaer cTpaHbI-
PelUIMeHTbl aKTUBHO BHEPSITh eIMHbIe CTAHAAPThI TEXHOJIOTUYM C OMHOBPEMEHHBIM O6ecreueHeM 6e30MacHOCTH
6a3s JaHHbIX (B TOM UMCJIE U Uyepes uX xpaHeHue Ha Tepputopun Kuras).

LndpoBoii 111e/IKOBbIN IIYTh: COBPEMEHHAsI TeOIO/INTUYECKas PUTOPUKA

Nunnmarusa DSR pasBuBaeTcs B paMkax TexHosiorndeckoro rnpotuBoctossaus KHP n CLIA n moromy otinmya-
€TCsI BBICOKOM UYBCTBUTEIBHOCTBIO K MOJIUTUUECKUM, SKOHOMUUECKUM U KOH'BIOHKTYPHBIM M3MeHeHusIM. [Tomumo
0003HaUEHHbIX BbIIIIe HAaIIPaBJIEHN}, Pa3BOPAUMBAETCS KOHKYPEHIIMS B 06/1aCTM KBAaHTOBBIX TexHoytormit. Tak, CILIA
n EC passBuBatot npoekt Quantum Flagship, HaripaB/IeHHbIV Ha BHEIPEH)E KBAaHTOBbIX KOMITbIOTEPOB HAa OCHOBE
CBEPXITPOBOIHMUKOBBIX TEXHOJIOTMIA, @ KuTait akTMBHO BBOAUT KBAHTOBYIO OIITHUKY.

Ho, momumo pacipenus obmactu 1iudpoBbIX TEXHOJIOTU, 06e U(PPOBBIX CBEPXIEPSKABbI CTAIKMUBAIOTCS
C HEOOXOMMMOCTBIO Pa3spabOTKM SICHBIX STUUYECKUX U PEry/ISITOPHBIX MOfeei B 06aacTu «1nudpbi», uTo TpeGyeTt
KapAMHAJILHOIO M3MEHeHMs MOJUTUYECKUX NIPAKTUK ¥ UIE0JI0TMUYeCKMX YCTAHOBOK B CTPaHaX-PelUIIMeHTax ™,

B crpemnenun orpannunts 1imdposoe Bivsaue Kuras CILIA pa3BepHY/M IIMPOKYIO KaMITaHMIO TPOTUB MHULIV-
atvBbl DSR ¥ akKTMBHO pacpOCTPAHSIOT CAeYIOINe CTpaTernyeckiie HappaTuBbI:

- KUTAIICKME MMPOEKTHI, TaKMe KaK YMHbIE TOPO/A U CUCTEMbl HaOITIOMEeHsI, MCTIONIb3YIOTCS ST YCUIeHusT -
POBOr0O aBTOpUTApPU3Ma ¥ MPeIOCTaB/IIOT BOSMOKHOCTY ISl ILIMOHaKa®

- EBpomna BnasaeT B MOJIHYIO SKOHOMMUECKYIO 3aBUCUMOCTb oT Kurtas 1 HyskgaeTcs B nogaepskke. Hecmotps
Ha ycwnst EC mo cokparttiennio 3aBucumocty ot Kurass, KHP ocTtaercs KpynmHeuimm ToproBeiM naptHepoM EC,
0C06eHHO B cdepe TeJIeKOMMYHMUKAILMOHHOTO OG0PYIOBaHMs M aBTOMATU3MPOBAHHBIX CUCTEM OGPabOTKM JaHHbIX,
a 3TO C HeM30EeXKHOCTBHIO BJIEUET yTPATy IM(PPOBBIX CyBepeHnTeta u uaeHtTuyHoctu (3anues, 2023). 11 cHIDKeHNsT
3aBUCUMOCTM OT KUTAMCKUX MPOEKTOB B pamKax Lludposoro menkoBoro myti EC qosiskeH McKaTh aJbTepHATUBBI,
COTPYIHMYAS C HAJIeSKHBIMM 3alIaJHBIMU ITapTHepaMu 1 I1BepCUGUIMPYST CBOM LIEITOUKM TTOCTABOK (3aiies, 2023);

- DSR nio3Bonsier Kutaro mpogsuratb Moesib IM(pPoOBOro aBTOPUTAPHOTO YIIpaBaeHMsI, SKCIIOPTUPYS ee B pas-
BMBAIOILIMECS CTPAHbI, YTO YI'POXKAET IIpaBaM U CBOOOIAM HaceeHust STUX cTpaH. B uactHocTn, Kurait mocrasisiet
TeXHOJIOTVY HabsomeHust 3a rpakaanamu B 63 crpansbl (Erie & Streinz, 2022);

- DSR tipeacTaBisieT yrpo3y IJis KOHQUAEHIIMAIbHOCTM JaHHbIX: KuTai UCIIoNb3yeT TeXHOJOTUUECKYIO UHU-
MaTUBY AJis1 cOOpa AAaHHBIX U CJIEXKKU. B KauecTBe mpuMepa MPUBOLUTCS yTeuKa KOHQUIEHIMATbHBIX JAHHBIX U3
mTab-kBapTUphbl AGprKaHckoro corosa B nepuop ¢ 2012 mo 2017 r.°%;

- TOCyJapCcTBa — YYaCTHMKY VHUIMATMBBI MOJBEPIKEHbI KUTAVCKOMY BIVSIHUIO Uepe3 BHEIPEHME KUTANCKUX
M(POBBIX CTAaHIAPTOB U TEXHOJIOTUI; 3TO MOAPLIBAET UX CYBEPEHUTET U JTaeT MOJIHbIN KOHTposb Kutaro Ham mx
BHYTpeHHMMM Tporieccamu (Streinz, 2021). 3aman paccMaTpUBaeT KUTAMCKMIA TTPOEKT KaK BbI30B CBOEMY BJIMSTHUIO
B cdepe 1mdpoBoit skoHOMMKM. B ommume ot Kurtas 3amagHble cTpaTeruy HalpaB/ieHbl Ha yCTaHOBJIeHMe Hojiee
I'MOKMX PaMOK COTPYIHMUYECTBA, KOTOPbIE He TPeOYIOT JKeCTKOM YHMUMUKAIMM, ¥ TTIOTOMY CTPAaHbI COXPAHSIIOT CBOIO
1IMGPOBYIO HE3aBUCUMOCTD;

- KHP akTuBHO MHBECTUPYET B aBTOPUTAPHBIE pesknMbI: [1ekuH HanpaBui 8,43 MJIp/, IO/UTAPOB B TaKye CTPaHbI,
Kak Auromna, Hurepusi, 3umb6a6Be, dduonus n 3amousi, IJ1s1 KOTOPbIX XapaKTepHbI aBTOPUTAPHBIE PESKUMBI, YCUITU-

# Tenepanbnas Accam6ies OOH npunsna npesioxkennyio KuraeM pe3omonuio o6 yKpernieHHH MeKIyHAPOHOTO COTPYHAYECTBA
B oOnacTH HapamuBaHus notennuana M. (2024, 22 mons). Poceniickas rasera. https://rg.ru/2024/07/02/generalnaia-assambleia-oon-pri-
niala-predlozhennuiu-kitaem-rezoliuciiu-ob-ukreplenii-mezhdunarodnogo-sotrudnichestva-v-oblasti-narashchivaniia-potenciala-ii.
html?ysclid=m4pl45u5g874982143

50 Arduino, A., & Rasetti, M. The Digital Silk Road and the US-China Race for Al. GUST. https://www.gust.edu.kw/gsc/newsletter/
issue-2/digital-silk-road

51 Maria. China’s Digital Silk Road:Outlines and Implications for Europe. (2024, February). International Centre for Defence and
Security. https://icds.ee/wp-content/uploads/dlm_uploads/2024/03/ICDS_Brief China’s_Digital Silk Road Maria February 2024-1.pdf

52 Statt, N. (2018, January 29). China denies claims it built backdoors into African Union’s headquarters for spying. The Verge. https://
www.theverge.com/2018/1/29/16946802/china-african-union-spying-hq-cybersecurity-computers-backdoors-espionage
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Bast UX CIIOCOGHOCTM K KOHTPOJIIO U MOfaBaeHnio HaceneHus. O3a60ueHHOCTh 3arasa BbI3BajIO MPUHSTHE B CEH-
Ts16pe 2024 1. IBYX CTpaTernvyeckux JOKYMEHTOB IO uToram paborbl @opyma corpymundectBa Kurait - Adpuka:
TTekMHCKOI IeKIapalym O IOCTPOEHNUI BCEIIOTOTHOI0 KUTaliCKO-appuKaHCKOro coobiuecrsa® u Iliana geiicteuii Ha
2025-2027 rr.** Ha peanmsaumio uamiyats Kuraii Beigensier $51 mipy B GopMe KpeoyuToB 1 MHBE CTULIMI KPYITHBIX
TEXHOJIOIMYECKUX KOPIOpaLmii®;

- obecreunBaeTcst TOTabHbIN KOHTPOJIb Hall MHTEPHET-YIIPaBI€HMEM CO CTOPOHbI FTOCYIAapPCTB-COIO3HUKOB: pas-
BMBAIOIIIMECS] CTPAHBI MPEIOUYNTAIOT KUTANCKYIO MOZEb KGepyIpaBieHns, KOTopasi MO3BOJIsIeT KOHTPOJIMPOBATh
WHTEpHEeT 1 UCII0/Ih30BaTh €ro AJ1s1 rmomasieHnst M KoHTpostst HacesneHus (Ciuriak, 2021);

— CO3[AeTCsI TEXHOJIOTMYeCKasi OCHOBA JIJIs INTIO6aIbHOTO KMOepIIoHaka: GopMupyeTcst 06eCIOKOEHHOCTb TT0-
JIUTUKOB PUCKAMM YTE€UKM JaHHbBIX ¥ KMOEPLINMMOHAXKa CO CTOPOHbBI KUTAMCKUX KOMIIAHMIT>;

— BO3HMKAIOT PUCKY TIOApbIBa JeMokpaTun: DSR criocob6CTBYeT 3p03uy IeMOKPaTMUYeCKIX ITpaB uepes Mo IepsKKY
aBTOPUTAPHBIX MPAKTUK YIIPABJIEHNUS] M MACCOBOTO HAGIIONEHNS, UTO YIPOXKAET TPAKIaHCKUM CBOOOZAM U IpaBaM
yejioBeKa B cTpaHax-tiaptHepax (Taylor, 2021).

Kaxk crienctBue, B EBpone u npyrux 3onax Biavstaust CLLIA onyuaet pa3Butne crpaterust «ae-puckuura»: EC crpe-
MUTCSI YMEHBIINUTb SKOHOMUUECKYIO 3aBUCUMOCTb OT KuTasi, HeCMOTpPSI Ha 3HAUMTEbHbIE TIOCTaBKU KPUTUUECKA
BasKHBIX MaTep1asioB U JOMUHMPOBAHME KUTANCKIUX TexHoorui Ha poiike EC.

B otBet Ha 3amagHyro putopuky Kuraii pacpocTpaHsieT COGCTBEHHbIE CTpaTernuecKyie HappaTuBbI, Jeast OC-
HOBHYIO CTaBKy Ha MUPHO€E COTPYIHUUYECTBO ¥ 0OOIOOBBITOIHOE Pa3BUTHE TEXHOTOTUIA.

Kurait moceqoBaTeIbHO pa3BMBAET KOHIIEIIINMIO «COODIIECTBA €OMHON CYIbObI», uaeio kotroporo B 2013 r. mpen-
soskun Cu Lgmubnmu. Kutaiickuii HappaTuB TapMOHMYHO BCTPAMBAETCS B TEKYIIYIO MEKAYHAPOAHYIO 1IM(DPOBYIO
CUCTEMY, OMHOBPEMEHHO TIpezyiaras ee TpaHcdopmaiiio. Onmpasch Ha ucropuueckuii Koutekct, KHP kputukyer
KOJIOHMAJIbHOE TTPOIIIOe 3aMafHbIX CTPaH, YKa3bIBasi HA COXPAHSIOIIMECS JIEMEHTHI SKCILTyaTal1y, KOTOpbIe, MO UX
MHEHMIO, HeOOXOAMMO MCKOpeH!UThb. KiTaii BhICTyIIAeT 3a CO3IaHue HOBOV MOfeM b POBOro B3aMOAEICTBIS, I/e
BCE YYaCTHUKM CMOT'YT B paBHOM CTETEHY y4acTBOBaTh B GOPMMUPOBAHMM TIPABIJI U TIOJTYUaTh BHITOMY OT UX peain-
3anyu. [Ipu aTom Kurair oTBoguT cebe 0coby1o posib B 3TOM CUCTEME, TO3ULIMOHUPYS Ce0sT Kak Jiuaepa, KOTOPbIi He
TOJIbKO MHUIIMMPYET CO3aHIe HOBOTO (P POBOro COOOIIECTBa, HO U Ha MPAKTUKE JEMOHCTPUPYET NPEUMYIIeCTBa
TAKOTO IMOX0/A IJIsl BCEX BOBJIEUEHHBIX CTOPOH. KuTalcKue npecTaBuTe M BhICTYIIAIOT 3a IIepexof, K OOHOBIEHHOM
MOJIeN pasBUTHS IM(DPOBBIX OTHOILIEHN, B paAMKax KOTOPO! BCE YYACTHUKYM CMOT'YT aKTMBHO y4aCcTBOBaTh B (hop-
MMUPOBAaHMM IPABUJI 1, KaK CJIeICTBIE, U3BJIEKATh BBITOMY 13 IPUHMMAEMbIX peltieHnit. [Tpu stom Kutait BUAUT CBOIO
POJIb B 9TOJ CHCTEME KaK KJTFOUEBYI0, ITOCKOJIbKY MMEHHO OH BBICTYIIAeT MHUIMATOPOM CO3IaHMsI HOBOTO 1M POBOrO
coobiectsa. Ha cobcTBeHHOM ombiTe Kntail feMOHCTpUpYeT, Kakyie TPeUMYIIeCTBa ¥ BOSMOSKHOCTY OTKPBIBAIOTCSI
nepeq CTpaHaMM, KOTOPbIe TIPUCOENMHSIOTCS K 9TOM MHUIMATMBE, TOJYePKMBAst BASKHOCTb COBMECTHOTO Pa3BUTHS
¥ B3aMIMOBBITOTHOTO COTpyAHMYecTBa B 1ndpoBoi chepe (KpuBokux, CoboneBa, 2023).

Peanusys naunyatusy Liydposoro mieskoBoro myti, Kurtaii mosutinoHupyeT cebst Kak «BeIuKast JepskaBa HOBO-
ro - 1MdpPOBOro — THUIA», CYIIECTBYIOIIAs B TTapagurMax «61aroxkeaTesIbHOTO mardusMa» M K MUPHOTO BO3BbIIIIe-
Hust» (Zhang, 2024). Ogxoi u3 1ieseit LiigpoBoro 1iekoBoro myTu sisisieTcst hopmupoBanne « CooOI1ecTBa equHon
CynbObI B KMOGEPIIPOCTPAHCTBE» , YTO MOKHO MHTEPIIPETHPOBATH KaK ITPOIBVKEHNME U JIETUTUMAIIMIO Ha TII00AIbHOM
YPOBHE KUTaMCKMUX MOAXOMOB I10 YIIpaBIeHuio VIHTepHeTOM 1 pasBUTHIO LMGPOBLIX miaTdopm®’.

ITU UIEOIOTMUECKIME YCTAHOBKY MOAKPeIIstioTcst [TekHOM B paMKax peasnusaiiyy mpoekTos udpoBoro 1esko-
BOTO Iy TH: KUTACKOE MTPaBUTEIBCTBO 1 KOPITOPAaLMiA BKJIaIbIBAIOT IEHbIM B pa3BUTHe HU(PPOBOI MHGPACTPYKTYPbI

% Ministry of Foreign Affairs The People’s Republic of China. (2024, September 5). Beijing Declaration on Jointly Building
an All-Weather China-Africa Community with a Shared Future for the New Era. https://www.mfa.gov.cn/eng/xw/zyxw/202409/
120240905 11485993.html

> Ministry of Foreign Affairs The People’s Republic of China. (2024, September 5). Forum on China-Africa Cooperation Beijing
Action Plan (2025-2027). https://www.mfa.gov.cn/eng/xw/zyxw/202409/t20240905 11485719.html

> Kuraii BBIIENHN HA COTPYIHHYECTBO ¢ Adpukoit $51 MIpI U BEIBHHYI JIECATh HOBBIX HHHIIMATHB B PAMKAX COTPYJIHUYECTBA
¢ adppuxanckumu crpanami. (2024, 6 centsops). PBK. https://www.rbe.ru/politics/06/09/2024/66db19529a794701f083dab3 f

56 Codreanu, C. (2022, June 30). Using And Exporting Digital Authoritarianism: Challenging Both Cyberspace And Democracies.
http://dx.doi.org/10.2139/ssrn.5061337

7 Hesxnanos, B. (2021, 26 utons). I{udpoBoii MmenKkoBbIi MyTh: BO3MOKHOCTH 1 BBI30BBI /IS MOCTCOBETCKOH EBpasuu. Eppasus
Okcrept. https://eurasia.expert/tsifrovoy-shelkovyy-put-vozmozhnosti-i-vyzovy-dlya-postsovetskoy-evrazii/
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CTpaH-PEelUIMEHTOB, OXOTHO BHEAPSIIOT COOCTBEHHbIE MTPAKTUKY U CTaHAAPThI, PACIIMPSIIOT IPAHUIIbI COOCTBEHHBIX
CEepBMCOB, TEXHOJIOTMUYECKN TIPUBSI3bIBASI TOCYIAPCTBA K CBOEN LMdPOBOIT IKOCKUCTEME ¥ CO3aBasi PEXXUM HEBO3-
MOXKHOCTH BbIOOPA aIbTEPHATUBHOIO TYTH.

I'my6okas norpyskenHoctb kopropauyii KHP B 1 poByio IoBeCTKY CyBepeHHbIX CTPaH ¥ HEBO3MOKHOCTb B CUITY
TEXHOJIOTMYECKMX U SKOHOMUYECKMX MMPUUNH U30aBUTHCS OT KUTAVICKOTO BIVISTHUS SIBJISTIOTCSI [IJ1S1 MHOTIX TOCYIApCTB
COep>KUBAIOLIMM (PaKTOPOM JIJist pa3BUTHUS OBYyCTOpOoHHMX oTHOIeHui ¢ KHP B pamkax DSR.

IudpoBoii 11eIKOBbIN MYTh: COBPEMEHHAs Teoo/INTUYECKass PUTOPUKA

I'maBHas 3agaua Poccun B pamkax peanmsatiuy Kuraem maniyatyebel DSR 3aK/TIOYaeTCS B €e COBMEIIEHUN C ITPO-
ektamu 1o uudposusanyy EASC.

Eiue B 2015 r. [Ipesunent Poccun nopmepskan uuuiimatuBy « OfMH MOSIC, OOMH MY Th» U TPEAJIOKMAI paspaboTarhb
TIJIaHbI COTPSIKEHMST pa3HOOOPa3HbIX MHTEIPALIMOHHBIX MPOIECCOB, UAYIIMX B EBpore u A3uu, Ha OCHOBE YHUBEpP-
caybHBIX puHIIMIOB 1 HopM BTO.

Poccust opreHTHMpOBaHa Ha COXpaHEHME CBOErO re0NoIMTUYECKOTO JInaepcTBa B cTpaHax EADC, HO B TO ke BpeMst
3aMHTEPEeCOBaHa B YKPEIUIEHUY TOJITOCPOYHOTO CTPATErMUecKoro rnaprHepcTBa ¢ Kuraem, 0cO6eHHO B yCIOBUSIX
060CTPUBIIIETOCS MPOTUBOCTOSIHMS C 3amafioM. B 3TOM yacTy BeMMK PUCK YCTYMKM YaCTU CBOEro BJIMSIHUSI uyepe3
MOIIEPIKKY KUTAMCKMUX MHPPACTPYKTYPHBIX IMPOEKTOB B cTpaHax LleHTpanbHOM A3uy 1 3aKaBKasbsl.

Busane Kuras B crpanax EADC ocabieno aktusrou noimtukoii CIIA n EC B stux pernonax. B 2015-2020 rr.
IIOHOPBI uepes 11ejieBble mporpaMmbl Beemuproro 6anka, OBCE 1 O9CP sanyctiwm B Kuprusun, Kasaxcrane u Ap-
MEeHMM TTPOEKThI TI0 PasBUTHIO FOCYIAPCTBEHHBIX HM(POBBIX YCIYT, BHEAPEHUIO CUCTEM HM(PPOBOTO MOHUTOPMHTA
" KOHTpOJIs. [Tomaepskka STUX CUCTEM 3arafHbIMI JOHOPaM ITPEISITCTBYET IIMPOKOMACIITaGHOM PaboTe KUTANCKIUX
KOpPIOpalluii, HO He OCTaHaBJIMBaeT ee.

Oskmpanus Kuras or B3aumompeiicTBust ¢ Poccueri cBOASTCS K BO3SMOSKHOCTHM Uepes3 UCIIO/Ib30BaHMe ee BIIMSHIS
B PEruoHe CIocoO6CTBOBATh Pa3BUTHUIO KUTAMCKUX IIMGPOBBIX CEPBUCOB. [1py 3TOM KuUTaliCKye TTapTHEPbI He XOTSIT
M3MEHSITb CBOIO PUTOPUKY «BEIUKONM HU(PPOBON JepskaBbl» M paccMaTpuBaTh Pocciio Kak MOJHOMPAaBHOIO CTpa-
TErMyecKoro mapTHepa B gaHHOM cdepe. O6 3TOM, B YaCTHOCTH, CBUIETEIbCTBYET Cjiabasi 3aMHTEPeCOBAHHOCTh
KUTaMCKUX TEXHOJIOTMYECKMX KOMIIAaHMI B pean3alyy COBMECTHBIX C POCCUIICKMMM KOMITAaHUSAMM UG POBBIX MPO-
rpaMM Ha IapUTETHBIX Havya/laX B paMKaxX paHee 0603HaueHHbIX IPUOPUTETHBIX HallpaBieHuii MuuumatBbl DSR.

KittoueBbie 3amaun Poccuy B maHHOM HarpaBeHU) COTPYOHMYECTBA POCCUMCKUX U KUTAMCKUX KOMITAHMIA —
B paMKax CJIeAYIOIINX BEKTOPOB:

- pasBuTHe ceTeii cBsi3u: Poccust v Kutaii MOT'yT COBMECTHO MHBECTMPOBATh B CO3[jaHMe OITOBOJIOKOHHBIX JIMHMIA
1 5G-cereit B ctpanax EADC, uTo yayuImUT CBA3h U JOCTYII K VIHTepHeTy;

- CO3/aHMe COBMECTHBIX JaTa-LeHTPOB /I XpaHeHus 1 06pabOTKM JaHHBIX, UTO OyIeT CIIocOOCTBOBATh pas-
BUTHMIO OOTAYHBIX TEXHOIOTHIT B pervone. OHaKo, [Jist TOro uTo6bhl Poccust B 3TOM HarpaBieHU) BOCTIPUHMMAJIACh
KaK ITOJTHOMPaBHbIN MapTHeP, BaXKHO, YTOOBI OHA pacCcMaTpyUBasach Kak JiIep BO BHEOPEHUM eOUHbIX IIM(POBbIX
CTaHJapTOB B PETVOHE;

- Ba)KHO PasBMBAaTh COBMECTHbIE POCCUIICKO-KUTAMCKIME MTPOEKThI 3JIEKTPOHHON TOPrOBJIM, KOTOPbIE ITO3BOJIST
MaJIbIM M CPEJHUM MPEIPUITHUIM U3 MOCTCOBETCKMUX CTPaH BbIXOAUTb HAa KUTAMICKUII PhIHOK ¥ HA06OPOT;

- CO3[aHMe COBMECTHBIX MPOTpaMM JIOTUCTUKY ¥ JOCTABKM: paspaboTKa JIOTUCTUUECKUX peIieHnii, BKIoJast
COBMeCTHbIE 1IM(PPOBbIE CKJIAbI ¥ TPAHCIIOPTHBIE MapLIPYTHI JIJI YIIPOILIEHMS TOCTaBKM TOBAPOB;

- BHEeIpeHMe eAyHbIX HU(PPOBBIX (PUHAHCOBBIX KOPUAOPOB U HUGPOBBIX IIaTEKeN; BhICTparBaHe KOPUI0POB
OGMBAJIIOTHBIX IIJIATEXKEl C MCIIOJIb30BaHMeM LbpPOBOro roaHs u uudpoBoro py6ss, a paBHO pa3spaboTKa HOBBIX
MO[esiell MOOMIIbHBIX KOIIIEJTbKOB M COBMECTHBIX (M POBbIX (DMHAHCOBBIX aKTUBOB,

- CO3IaHMe COBMECTHBIX IIeHTPOB [0 MOHUTOPMHTY KMOEpPYrpo3 B pervoHe C MOAK/IIOUeHEM POCCUNCKUX U K-
TaliCKUX TEXHOJIOTMUYECKMX KOMITAHWIA;

- yrybJieHne COTPyIHMUECTBA MEKAY YHUBEPCUTETAMM M HayUHBIMU YUPEKIEHUSIMU [1JIsI TIOATOTOBKM CITeLy-
aymcToB B objacty IT.

MHorue 13 3aaHHbIX HalpaBIeHNIi yKe peannsyloTcs (COBMECTHbIE MPOrPaMMBbl 10 Pa3sBUTUIO JIEKTPOHHON
Toprosyin, oTkpbiTHe LlenTpom Kacmepckoro cBoero otaenenus B Kurae 1o Bonpocam Kubep6e30racHOCTH), HO UX
SIBHO HEIOCTATOYHO JJISI TOTO, YTOOBI TOBOPUTb O CUCTEMHOM M PAaBHOIIPABHOM COTPYIHUYECTBE.
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BbiBoAbI

[TpoBemeHHOE VCC/IeJOBAaHME TTO3BOJIMIIO MPUIATH K CJIEOYIOIIMM BbIBOIAM.

Nunumarmea LndpoBoro 1eakoBOro MmyTM HalpabBjieHa Ha YKpeIyleHue TeonoMTuueckux nosuimin Kuras
M €ro TeXHOJIOTMYECKOe JIMAEPCTBO Yepe3 MPOABIIKEeHNEe NIOOAIbHOM MHTErpalyy Ha MPUHIMIIAX OTKPBITOCTH,
B3aMMOIIOMOIIY ¥ COTPYIHMUYECTBA, a TaKKe uepe3 YTBEepsKAeHNe HappaTUMBOB, KOTOPbIE CTABAT IOJ COMHEHNE
momuunpoBadue CIIA u momtapa B OTKpbITOM LM(POBOI 3KOHOMUKE. [leKnH akieHTUpyeT BHUMaHKe Ha Io-
MyJISIpU3aLMy CBOEro OIbITa IM(POBOro yIpaB/ieHus, pelas 3afady mo ¢GopMMUpOBaHMIO HOBOW OM3HEC-CPe[bl,
OPMEHTHPOBAHHOM KaK Ha YCTpaHEHMEe BHYTPeHHUX HMUMPOBIX AMCOAIAHCOB, TaK M HA TTPOABVKEHNE KUTANCKUX
TEXHOJIOTMIA 3a PyOesK.

['maBHBIN OpMeHTUP KUTANCKOM IM(PPOBOI CTPATErMM — HE CKBO3HBbIE TEXHOJIOTUM, a CO3[MaHHbIe HA X OCHOBE
OM3HeC-TUIOLIAAKN, TOTOBbIE JIJIS1 TUJIOTYMPOBAHMS TOCYJaPCTBEHHBIX U YACTHBIX ITPOEKTOB B CTPaHAX-PeIUITUEHTaX.

OCHOBHBIMM MHCTPYMEHTAMM peajn3aiy MHUIMATUBbI L[1MppoBOro 11egKoBOro MyTH SB/SIOTCS: YCTaHOB-
JIEHJEe eIMHBIX TEXHOJOTMYECKUX CTAaHAAPTOB, OPMEHTUPOBAHHBIX HA KUTANCKYIO IM(POBYIO 9KOHOMUKY U UH-
dpactpykrypy; bopMupoBaHe HOpM KMGEPYIPaBIeHNS yepe3 pasBUTHE TaK Ha3bIBAEMON KOHIIEMIIUY Kubepcy-
BEPEHUTETA C «KUTAMCKOI creiuduKoi»; pasBUTHE UHUIIMATUBBI IPEUMYIIECTBEHHO B PAMKAaX JBYCTOPOHHUX
COTJIaLIeHUN.

B yC/10BUSIX aKTMBHOTO TEXHOJIOIMYECKOTO 1 ToproBoro npotuBoctosHust CILA u Kuras nociaemunii 3auHTepe-
COBaH B pacIlMpeHNy CBOEro BIMsHMS Ha EBPasuiicKOM KOHTMHEHTE, U MIPEXKe BCEro B CTPaHax MOCTCOBETCKOTO
npoctpaHcTBa. OJHAKO, CY/S O €r0 CIEeP>KAHHON MOJIUTHUKE B 3TOM PErMOHEe, OH HACTOPOKEHHO OTHOCUTCS K Mjee
MMapuUTETHOrO coTpyaHMuecTBa ¢ Poccueir B mudpoBoi chepe.

KitoueBbiMu moctonHcTBamu Poccun ajist Kurtas sBiisiroTcst ee uctopuuecku 06yC/IOBJIEHHOE TeOMOIATIYECKOE
JIMAEPCTBO Ha TIOCTCOBETCKOM ITPOCTPAHCTBE M 0CO60e reorpaduueckoe moyoskeHue. bymyun 3auHTepecOBaHHBIM
B YKpeIuieHuu cBoero BimsiHus B cTrpaHax EADC 1 B MHBIX cTpaHax Ha MapuipyTax LlvdpoBoro memakoBoro myTu,
[exuH oHMMaeT, uto 6e3 moamepskKu Poccum OH He CMOSKET peasin30BaTh CBOM IJIaHbI O YKPETIJIEHUIO JIUIEPCTBA
Ha CYXOITyTHOM YaCTU MHUIMATUBbI « OAVH IMOSIC, OAVH MyTh». DTO HAMPAaBJIEHKE CTAHOBUTCS OCOOEHHO BaYKHBIM
B YCJIOBUSIX 060cTpeHus nudposoro u toprooro nporuBoctostuuss KHP u CIIA wa mapuipyrax «Mopckoro 1ies-
koBoro myTu XXI Beka».

Hexnapupyemas [IeKMHOM OpyeHTalus Ha JOJITOCPOYHOE TAPUTETHOE COTPYIHMUECTBO MOXKET ObITh OGecIieueHa,
TOJIbKO ecyin Poccust MpOmOKUT TIEMOHCTPUPOBATh CBOE TEeOTMOJIMTUYECKOe JIMAEPCTBO BO Bcex crpaHax EADC,
a Takke B Y3bekucrane, TypkMmeHncTane u TaKMKMCTaHe, CO3aBaTh eqMHbIE TPAHCIIOPTHBIE KOPUIOPHI U IIUDPO-
BbI€ 9KOCMCTEMBI CTPAH IMIOCTCOBETCKOTO MPOCTPAHCTBA, ecyii MHUIMMpyeT Ha mioniaake EA3C BbipaboTKY 0COOBIX
MdPOBBIX CTAHIAPTOB U UX BHEIPEHVE B COBMECTHbBIE MTPOrPaMMBbI TEXHOJIOTMYECKUX KOMITAaHUI, ecyiu OyaeT 1mo-
CJiIefoBaTeIbHO MOAAEPKMBATh CBOM TEXHOJIOTMYECKME KOPIOPAIMY B PETVIOHAX BIIVSTHMSL.

leonomutiyeckast putopuka Kurtas B pyrux crpaHax yoesxaaeT B TOM, 4yTo B OTHoueHun Poccun addertrnBHOI
OymeT cienyronias crparterust: uem 6osbiiie Poccuiickas @epepatis GyeT 1eMOHCTPUPOBATb CBOIO TEXHOJIOTMYECKYIO0
HEe3aBUCUMOCTbD U 1IM(PPOBbIe aMOUIIMY Ha TTIOCTCOBETCKOM IPOCTPAHCTBE U UeM OO0JIbliie OHA OYIeT OpUeHTMPOBaHa
Ha pasBUTHE IIPOPOCCUINCKIX HappaTuBOB B pamkax EADC, Tem 60bliyIO lIEHHOCTh OHA OyIeT MpeACcTaB/IsTh OJIst
Kuras B pamkax peanmsaiimu ero MHMIMaTuBbI LI1bpoBOro 1egkoBoro myTiu.

B sTom koHTEKCTE cMelieHMe mpuopuTeToB B HarpasieHn BPUKC+ mpyu HeCOMHEHHBIX TeONOJIUTIYEe CKUX TTpe-
MMYIIECTBAX TOM IMOJUTUKM MMEET U CYILIeCTBEHHBIN HENOCTATOK: BHMMAaHMe cMelaeTcs: ¢ Poccuu Kak KTl04eBOro
akTopa passutusg EADC na Kurait kak mgepa upudposoro peiHka BPMKC+. 111 KHP passuTue 1iygpoBoii TOBECTKM
BPUKC - BO3MOXHOCTh 3aKPEIUTh CBOE MMPEBOCXOACTBO B CTpaHaX-pelMIMenTax, a st Poccun — CHu>KeHMe BO3-
MOSKHOCTeN ee 1ndpoBoro BiansaHus B LleHTpanbHoi Asui 11 3aKaBKasbe.

[TpuopurernpiMu HarpasaeHussmMu Poccun B pamkax EADC moymskHBI CTaTh MOAIEPIKKA OTEeUeCTBEHHBIX TEXHO-
JIOTMYECKMX KOMITaHMIi Ha 3apyOesKHbIX PhIHKAX, CO3[JaHIe€ COBMECTHBIX ITPEIIIPUSITHI, AJIbTHCOB, TAPTHEPCTB, pa3-
BUTME ayTCOPCUHTOBBIX OTHOIIIEHNIA. BaskKHO MCIIO/IB30BaTh TAK)Ke CTPATEr MY CIIMSTHUS U TIOTJIOIEHVSI TIPEATIPUITUN
(M&A): BXOKIeHMe B KanuTaa KPYIMHEHIINX TPOMbIIIJIEHHbIX KOPIOPALMii C IIOKYITKOM OOJIbIINX TTaKeTOB aKIyiA,
MOMIOIIe e 1MGPOBBIX CTAPTAINIOB B CTpaHaX MPUCYTCTBUS 151 GoJiee ITyGOKOTO POHUKHOBEHWSI HA BHYTPEHHME
umdposbie ppiHku Kuprusum, Kazaxcrana, Y36ekucrana, Apmenun, Tamskukucrana, TypKMeHUCTaHa U IP.
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YpoBeHb PasBUTHUSI POCCUINCKO-KUTANCKIUX TIPOEKTOB yOeKIaeT B TOM, UTO eMHOe TTOHMMAaHMe CTpaTerunn Cms-
HUSI MIHTEPECOB B 11dpoBoit chepe orcyTcTByeT. COTPYIHUYECTBO IIPOUCKXOIUT YACTO 1O UHUIIMATUBE OTAEIbHbBIX
POCCUMCKUX U KUTAMCKMUX KOMIIAHUI M HOCUT CTUXUIHBIN U TOUEUHBIN XapakTep. bes cucTeMHOro miaHupoBaHMs
COTPYAHMYECTBA ¥ aKTMBHOM BOBJIEYEHHOCTH [IM(PPOBBIX KOPIIOPALNii MapuTeTHOe B3aumomerictsme Poccun 1 Kirast
BPSIZL, JIU TOCTUKUMO.
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AHHoTauus

enb: aHanM3 CTPYKTYpHOU TpaHC(OpMAIMM POCCUICKON JIECHOV TpoMbIlIeHHOCT ¢ MoMeHTa pacrnaga CCCP mo
HOBEIJIIIIEro mepuona ¢ yyetoM 3G GeKToB SKOHOMUUECKUX CAHKIIMIA, BBeJeHHbIX HaunHas ¢ 2022 r., ¢ 11e/IbI0 BBISIBJIEHUS
KJIIOUEBBIX BbI30BOB U (OPMUPOBAHNS CTpaTerMueCKMUX HalpaBIeHuii IJis ee JaJIbHeNIIero pa3BuTusl.

Metoabl: MOHOTpadUUeCcKmii, UCTOPUUECKUN, CTATUCTUIECKUI, IpadUyeCKIUi, CPaBHUTETbHO-COMOCTaBUTEIbHBIN.
Pe3ynbTaThl: HeCMOTpPsI Ha TYyOOKUI TpaHCHOPMAIMOHHBIN KPU3UC POCCUIICKOM IKOHOMMKM, MOCJIeNOBABILINIA 3a
pacnagom CCCP, cirycTs rogbl OTedeCcTBEHHOM JIeCHOM MTPOMBIIIIEHHOCTH Y,AI0Ch He TOJbKO COXPaHUTb, HO U YIIPOYUTH
CBOM MO3UIUY HAa MMPOBOM PbIHKE JIECHOM MPOLYKLMM, PACIIMPUTD HKCIIOPT M HAPACTUTh 0OeCIIeueHHOCTb BHYTPEHHEro
pBIHKa JlecoMaTepuagaMyu ¥ NoTpedbuTeabCcKMMIU ToBapamu. Jlaske TsDKemblid yoap eBporneiickux caHkimii 2022-2023 rr.
OTpacyb MPOXOLUT IOCTOMHO, XOTS U He 6e3 IoTepb, 0COGEHHO 110 TeM BUIaM PO YKIMY, KOTOPbIe ObIIY OPUEHTMPOBaHbI
MCKJTIOUMTEIbHO Ha 3KCHopT. OfHAaKO OTpacib MO-TIPeXKHEMY He MCIIONb3yeT CBOM MOTeHLMas B MOJHOM Mepe, 0COOeHHO
B YCJIOBUSIX HOBBIX CAHKIIMIA, KOTOPbIe IPMUBEIY K COKpALLeHNIO 9KCIopTa B EBpory 1 pocTy 3aBUCUMOCTHM OT KUTaiICKOTO
pbiHKa. OTMeyuaeTcs1, YTO JJ1sI LaJIbHENIero pa3BUTHsI HEOOXOIMMBI JOJITOCPOYHbIe MHBECTULIMK B ITepepaboTKy JIpeBeCUHbI
U yIIpaB/ieHNe JJeCHbIMY pecypcamu. [IpMBOAMTCST apryMeHTaysl B OJIb3y TOTO, YTO MOTEHIMAJ MCIOIb30BAHMS JPEBECHOTO
CBIPbSI B CTpaHe MOT Obl TO3BOIATD BBIATY Ha JIMAEPCKIe MO3ULMMA B MUpe TI0 TPOU3BOLCTBY MHOTMX BUJOB JIECHOM MPOLYKLIN.
Hayunas HoBu3Ha: B paboTe BIepBble MPOBEAEHO COMOCTABJIEeHME TeKyIlel CTPYKTYPbI BBITYCKa U POJIM JIeCHOM
MIPOMBILIZIEHHOCTU Poccuy Ha MMPOBOM PbIHKE C IMKOM Pa3BUTUSI OTPACIM B COBETCKMe rofpl. Takyke BIiepBble MOIPOOHO
paccmarpuBaetcs Biamsinue cankiyin 2022-2023 rr. Ha OTpacib, UTO paHee He OBIIO IPeIMETOM INTyOOKOTO M3yUeHUsI.

© ITeokeB A. U., 2025
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ITpakTHUyeckass 3HAYMMOCTh: [OJTyYEeHHbIe Pe3y/IbTaTbl MOTYT OBITb MCIIOJb30BaHbI IJIsI PA3BUTHSI UCCIENOBAaHUIA 110
9KOHOMMKE JIeCHOI ITPOMBIIIUIEHHOCTY Poccum, onpeneneHus cTparernueckux HarmpasaeHnii ee pa3BuTusl. [1penioskeHHbIe
peKoMeHJALMM IO MHBECTULIMSIM B TIepepaboTKy U yIpaBjieHMe JJeCHbIMU PecypcaMy MOTYT CIIOCOGCTBOBATDH MOBBILIEHUIO
KOHKYPEHTOCIIOCOGHOCTY OTPACIY HA MUPOBOM DbIHKE.

KatoueBble cnoBa:
permoHaJibHas 1 OTpacjieBasi SKOHOMMKA, SKOHOMMKaA J'IECHOI‘/JI IIPOMBIIIJIEHHOCTHU, UCTOPUS SKOHOMUKNU CCCP, ITOCTCOBETCKas
TpaHCCbOpMaLU/IH, 3KOHOMMIYEeCKMe CaHKIUn

baaropapHocTH
ABTOp 61aTOIAPUT aHOHMMHOTI'O pelleH3eHTa 3a LIeHHbIe 3aMeYaHMsl, yUueT KOTOPBIX MMO3BOJIMII YIYUIIUTh MaTepuasl CTaTbu
" YTOUHUTD €€ Ha3BaHIMe.

®uHaHncupoBaHue

VccnenoBanie BbITIOIHEHO B paMKax rOCYIapCTBEHHOrO 3agaHmst MyHMCTEPCTBA HAyKM U BbICIIEro o6pasoBanmst Poccuiickoii
®denepanunn MO MPOEKTY «IKCIEPTHO-aHATIUTUYECKIE, OPTaHM3ALMOHHbIE ¥ METOLMYECKME COCTABJSIIOIIE CUCTEMbI
MHAMKATVBHOTO TIAHMPOBAHMS HAyYHO-TEXHOIOTMUYECKOTO 1 COAIaHCHPOBAHHOIO MTPOCTPAHCTBEHHOTO pasBuTus Poccun
IIpU peaM3alyy KPyImHbIX MHBECTUIMOHHBIX ITPOeKToB» (1mdp HayuHou Tembl FWZF-2024-0001).

Crarbst HaxomuTCsa B OTKpbITOM poctyre B coorBeTcTBuM ¢ Creative Commons Attribution Non-Commercial License (https://
creativecommons.org/licenses/by-nc/4.0/), npegycmarpuBaroleM HeKOMMepUeckoe VCII0/Ib30BaHNe, paclpocTpaHeHye 1 BOCIIPOU3BO/-
CTBO Ha JIIOG0M HOCHUTEJIe IIPK YCIOBUM YIIOMMHAHYSI OPUTMHAJIA CTaThU.

Kak umurupoBath crarbio: [Teikes, A. WM. (2025). ApanTaiiyst poCCUIICKON JIECHOM MTPOMBIIIIEHHOCTH K MOCTCOBETCKOM
CTPYKTYPHOM TpaHCchOopMaluy SKOHOMUKY U CAHKIMOHHOMY KPU3UCY MociaegHux yet. Russian Journal of Economics and
Law, 19(1), 80-99. https://doi.org/10.21202/2782-2923.2025.1.80-99
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Abstract

Objective: to analyze the structural transformation of the Russian forestry industry from the collapse of the USSR to the
modern period, taking into account the effects of economic sanctions imposed starting from 2022, in order to identify key
challenges and form strategic directions for its further development.

Methods: monographic, historical, statistical, graphic, and comparative.
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Results: despite the deep transformational crisis of the Russian economy following the collapse of the USSR, over the
years the Russian forest industry has managed not only to maintain but also to strengthen its position in the global market of
forest products, expand exports and increase the supply of timber and consumer goods to the inner market. Even under the
heavy blow of the European sanctions of 2022-2023 the industry is running well, although not without losses, especially in
those types of products that had been exclusively export-oriented. However, the industry is still not using its full potential,
especially under the new sanctions, which reduced exports to Europe and increased dependence on the Chinese market.
The author notes that development of wood processing and forest resource management requires long-term investments.
The author argues that the potential of using wood raw materials in the country could allow it to take a leading position in
the world in the production of many types of forest products.

Scientific novelty: the paper is the first to compare the current production structure and the role of the Russian timber industry
in the global market with the industry’s peak in the Soviet years. It is also the first time that the impact of the 2022-2023
sanctions on the industry is being considered in detail, which has not previously been the subject of in-depth study.
Practical significance: the results can be used to develop research on the economics of the Russian forest industry and to
determine the strategic directions of its development. The proposed recommendations on investments in processing and
management of forest resources can help to increase the industry competitiveness in the global market.

Keywords:
regional and branch economy, economics of the forest industry, the USSR economy history, post-Soviet transformation,
economic sanctions
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BBepeHue

OskupaHue 3aBepIleHMs] TEKYILEN (a3bl TeONOIMTIYECKOTO MTPOTUBOCTOSTHYS Mesky Poccuert u 3amamom MHOTTE
CBSI3BIBAIOT C YACTMYHBIM MJIY TTOJTHBIM CHSITYIEM OCHOBHBIX GapbepoB [JIsl BeleHMsI B3aMMOBBITOLHON TOPTOBJIM Ha
CITPaBe/IMBBIX YCIOBUSIX CO CTpaHaMMU-CaHKI[MOHepaMiu. CTOUT YCOMHUTBCS, YTO 9TO OyIET MOJIe3HO [IJIST Halllen
cTpaHbl. HauaBimiicst mpo1iecc CIOKHOM U TITyOOKO CTPYKTYPHOM TpaHCchopMaliyy SKOHOMUKM MOXKHO JIOBECTH 1O
JIOTMUYECKOTO 3aBePIIEHNUs TOJIBKO CITYCTSI BPEMSI U TOJIbKO IPU YCJIOBUM CTAOMIBbHBIX BHEIITHUX YCIOBUN. B maHHOM
CJTyyae 3TO OJITOCPOYHOE COXPaHeHVe BBeIEHHbIX OrpaHMYEHNI — HACKOJIbKO ObI apafoKCaabHO HY 3ByYasl 3TOT
Te3uc. He cekper, 4TO MMEHHO OXXMIAHUSI XOTSI Obl YACTUYHOTO CMSITUEHWSI CAHKIIVI, TIO-TIPEsKHEMY PacCIIpoOCTpa-
HEHHbIE CPeIV YaCTH MOJTUTUYECKOM Y SKOHOMUYECKOW JTUTHI, SIBJISTFOTCS] BASKHBIM CIAEPKMUBAIOLINM (GaKTOPOM JIJIsI
cyBepeHu3anyy poccuiickoir skoHoMmuku (Uneuu & Mopes, 2024).

OpHako gaske MpU TaKUX YCJIOBUSX OCHOBHBIM BBI3OBOM ISl TTEPCIIEKTUBBI PA3BUTUSI POCCUIICKON SKOHOMUKU
SIBJISIETCSI OTCYTCTBME ee 0(DOPMJIEHHOTO 11ieJIeBOro obpasa B JOJITOCPOYHON TMepcrekTuBe. K Kakoil ee CTpyKType
MBI TOJIKHBI IpumitTy, Harpumep, K 2050 1.? Ha yem mosskHbI 3apabartbiBaTh 60Jbiie Bcero? Kakme HOBbIe oTpacyn
CJIeIyeT CO371aBaTh ¥ CKOJIbKO 3TO GymeT cTouTh? Kak moBbICUTH 3 GEKTUBHOCTD UCIIOJIb30BAHMST 3a/1€/ICTBOBAHHBIX
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pecypcoB? be3 0TBETOB Ha 3TV BOIIPOCHI HE YOACTCS TPUOPUTU3MPOBATH YCUITHS IO TpaHC(HOopMaIyy BCe SKOHOMMUKM,
MOBBILLIEHNIO €€ YCTOMNUMBOCTY K BHEIITHVUM LIIOKaM, JOCTVKEHUIO TPAEKTOPUY BBICOKMX TEMIIOB POCTa.

B ob61recTBeHHOM 1 Iaske mpodeccroHanabHOM aucKypee Pocens, npeske Bcero, Hedrerasosast skoHomuka'. Muo-
I71a — «BKHENIIINIA 9KCIIOPTeP», MIMEETCsI B BUAY B [IEPBYIO OYepeb MeTaJLTyPrimueCcKimii KoMIiekc?. JlaHHbIe OTpacin
OTHOCWINCH K TPAAUIIMOHHON CIEIMAIN3AIY ellle COBETCKOI 3KOHOMVKM, TO3TOMY, HECMOTPSI Ha OTIpeesieHHbIe
YCUJTUST TIO X MOJE€PHU3AINY, CETOTHSIIHME YCIIeX) OCHOBAaHbI Ha MOIIHbIX KanuTanoBiokenusx 1960-1980-x rr.
Y IOJTOCPOYHO PACTYIIVX MUPOBBIX IIEHaX Ha ChIPbe.

HecMoTpst Ha CHMSKEHVE 3aBUCUMOCTY OT He(TerasoBbIX JOXOMOB, POCCUIICKAsT SKOHOMMKA M T'OCYAApCTBEHHbIN
GIOMKET TO-TIPESKHEMY TUTAHUPYIOTCSI MCXOMSI M3 KOHBIOHKTYPbI HE(QTSIHOTO pbiHKa. HeusBecTHO, KOTma MMEHHO
cemyeT OXKUAATh JOCTYDKEHUST «He(TSHOro mMka», T. e. MaKCMMyMa CIIPOCca MUPOBOM SKOHOMMKM Ha HedTeraso-
BbI€ PeCypchl, TI0CJie KOTOPOTO MPOTrHO3MPYETCs TIOCTENeHHOe COKpallleHye OJM YIJIeBOLOPOLOB B ITI00aIbHOM
sneprob6anance (Murray & King, 2012; Norouzi et al., 2020). OmHako MOKHO C YBEPEHHOCTBIO CKa3aTh, YTO TOJBKO
B CaMbIX 6IarOMPUSITHBIX U, BUAVIMO, MAJIOPEIMCTUYHBIX ClIEHAPUSIX (HalpuMe)p, TOBTOPEHME KPATHOTO BCILJIECKA
IIeH Ha He(dTb, aHAJIOTMYHOTO COObITUAM 1973-1974 rT.) HedTerasoBbie JOXOMbI POCCUICKOV SKOHOMUKM MTOJTyYaT
HOBBIN UMITYJIbC pocTa. CKopee B G/vKaniime rofpl OyeT HabIogaThCsl COXPaHEHME TEKYIINX OOCTOSITEbCTB: UC-
KYCCTBEHHbIE TPYTHOCTY JIJIST IOTUCTUKY ¥ 0OpabOTKM IJIaTeXKel, OrpaHNYeHMs Ha 3aKyIIKY MHOCTPAHHOTO 000pY-
JIOBaHYSI, OTCYTCTBYE HOBBIX MCTOYHMKOB POCTA MUPOBOTO CITPOCA, ITPU KOTOPBIX HedTerasoBasi OTpacyib He CMOYKET
reHepupoBaTh JONOHUTe IbHbIe Tpubbu (AHOpees, [Toabux, 2023).

B aTux ycioBusSIX KpUTUMUECKM BaKHO MCKaTh HOBbIE MCTOYHMKYM SKOHOMMUECKOTO POCTA, B TOM UYMCJIE B TEX
OTpPACJIsIX, KOTOPbIE OCTAHYTCSI B TEHU, HAIIPUMEP, CEJTbCKOM ¥ JIECHOM XO3SIICTBE U CBSI3AHHBIX C HUMM MTPOMBbIIII-
JIGHHBIX CEKTOpax. ArpOIpoMBbIIIeHHbIN 3KcopT Poccun B mociaenune rogpl npesbicut 45 muipn gos. CIIIAS,
Y Jake KPUTUKM OTMEYAIOT, UTO 3TO GOJIBIIION YCIIeX MOCJIe TOTO, KaK B COBETCKYE BpeMeHa CTpaHa Obliia BEIHYKIEHA
MMIIOPTMPOBATh 3epHO M3-3a pyOeska®. JlecHast IPOMBIILIJIEHHOCTD JAeT CYIEeCTBEHHO 6ojiee HU3KYIO SKCIIOPTHYIO
BbIpYUKy — Ha ypoBHe 17 muipa mosut. CLIA B ron (T'opaees, [Teikes, 2023), mpu atom ee Bkiax B BBIT crpanbl He-
cymecTBeHeH u cocrassieT 0,74 %°. Ecay paccyskmaTth OBEPXHOCTHO, TO Ha (POHE OPYIUX OTPac/iell SIKOHOMUKA
CEKTOp He UTPaeT CYIIeCTBEHHO! POJIM ¥ IMOTOMY BOCIPMHMMAETCS] KaK BTOPMYHBIN, HEJOCTOWHBI 0COOEHHOTO
BHMMaHMSI SKOHOMMYECKON TTOBECTKY. TaKoe MOJIOKEHNE [IeJT BIUSET U Ha CIIPOC Ha HAayYHbIE VICCJIENOBaHNS, B pe-
3yJIbTaTe 4ero HabGIIOMaeTCsl CYIIeCTBEHHbIM HETOCTAaTOK paboT, HAIIPaBJIEHHbIX HA KOMILJIEKCHOE VCCJIeIOBaHue
Mpo6JIeMbl S5KOHOMMKM HallMOHA/IBHOM JiecHOM npoMbiiiieHHOCTH ([1bpkeB, 2021).

[Tporenie ¢ MOMeHTa Hayasia peIHOYHBIX pedopM B Poccym 30 jieT oTMeuatoT JJOTMYHBIN MOMEHT [JIJISI OCMbBIC-
JIEHUSI Pe3yJIbTAaTOB KOPEHHOM TepeCTPOVKY BCel CUCTEMBI X0O3s/ICTBEHHbIX OTHOIIIEHMI B cTpaHe (Asiekcees, JIaB-
poBckuii, 2021). 9TO HEOGXOAMMO He TOIBKO [IJISI TOTO, YTOOBI JATh OLIEHKY 3TMM M3MEHEHMSIM, HO U ITOPasMbIIIUISITh
O TOM, KaKye IMOJIe3HbIe YPOKY MOXKHO M3BJI€Ub M3 HAKOIIJIEHHOTO OITbITa, KAk MOXKHO 6e360JIe3HEHHO OTKa3aThCsl
OT 6GeCITOIe3HOTO ¥ CKOHIIEHTPUPOBATh YCWIINSI Ha KPUTUYECKY HEOOXOAMMOM JIJIS1 YCTOMYMBOTO COIMATbHO-9KOHO-
MMUYECKOTO Pa3BUTHUS CTPAHBI.

Kak 1 nmouemy m3mMeHuMIach poJib JieCHOM S5KoHOMMKY B Poccun ¢ momenTa pacriaga CCCP? Kakie BbI3OBBI CTOSIT
repeq HeMl CErofHs, B YCIOBMSIX JKECTKOTO CAHKIMOHHOTO JaBJIeHMsI, CMEHMBILIETO MHTEHCUBHbBIA POCT OTPac/u
2000-2010-x rr.? B cTarbe 6ymer maH KpaTkuil (hakTOIOTMUECKUI M CTATUCTUUECKUI OUEpPK K OTBETY Ha 3T BO-
MPOChI. AHAJIU3 UCTOPUYECKOTO OIIbITA UCIOJIb3YeTCs /151 (hOPMYIMPOBAHMS MTPEAJIOXKEHUN TI0 CTPATernuyeckomy
YIIPaBJIEHUIO PA3BUTMEM OTPACIIA.

' TMetnesoit, B., Toropkos, A. (2019, 15 okTs16ps). Kak rocymapcTso 3a 20 jieT BepHYIIO ceGe KOHTPOJIb Haf, He(pTera3oBoit OTpacibio.

Bemomoctu. https://www.vedomosti.ru/business/articles/2019/10/15/813716-gosudarstvo-20-let

2 Boiixo, A., Munbkus, B. (2021, 30 ceHTsI6pst). DKCIOPT MeTamioB u3 Poccum B IeHeXKHOM BbIPaskeHMY B MIOJe BBIPOC B 3 pasa.
BenomocTtn. https://www.vedomosti.ru/business/articles/2021/09/29/889010-eksport-metallov

5 Kak poccuiickoMy arpornpoMy COXpPaHUTb JTMAEPCTBO Ha BHEITHMX phIHKax. (2024, 15 mapra). PBK. https://www.rbc.ru/industries/
news/65f300d59a79471bccacd178

4 Peup, Hanpumep, o kuyre I'ycradcona (Gustafson, 2021). O630p 1 aBTopcKast moaumys, onmonupyiomas T. TycTadcoHy, M3/I0KeHbI
B pa6ore ITbiskeBa (2022a).

5 Ouenka Pocitecxosa. [Tpusogurest o: Crpareryst pasButyist JiecHoit orpaciut 1o 2030 1. VTB. pacnopspkervem [IpaBuTesscTsa
Poccmiickoit ®@eneparym N2 321-p ot 11.02.2021.
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Pe3yI\bTaTbI UCCAEAOBaAHUA

BbL10 /M «30JI0TOI 9MIOXO0M» COBETCKOE MPOIIIOe POCCUINCKOM JIECHOM MPOMbIIIJIEHHOCTH?

B coBeTrcKkoii 9KOHOMMKE MPAKTUYECKM He ObLIO MPUMEPOB BhICOKON 3(PPEKTUBHOCTM OpraHmsanyy 60IbIINX
oTpacjei rpaskJaHCKOro CeKTOpa HapOJHOTO X035/ICTBA 0 MPUUMHE U3BSTHOB CAMOTO XO3SIICTBEHHOTO MeXaHM3Ma
(Konranos, 2021; Jlenuyk u gp., 2020; Spemenko, 2000, 2001). IToatomy 6bUIO 6bI CTPAaHHO OOHAPY)KUTH, UTO,
HanpuMep, JIeCHOV KOMILJIEKC CYIIeCTBEHHO OT/IMYAETCSI B 3TOM CMbIC/Ie OT CeTbCKOTO XO3SMCTBA MY METaJUTyPri-
YeCKOro KOMILJIEKCA.

[TnaHoBast 5KOHOMMKA TpebOBaa HEYKJIOHHOTO YBEIMUEHNST BAJIOBbIX HATYPaJIbHbIX MIOKa3aTesiel pou3BOICTBa
MIPOMYKIIVM, TPY ITOM 3a7iaua obecIieueHst 0611Ie CTBEHHbIX ITOTPEGHOCTEN pelliasach Kak BTOpocTerneHHast (XaHuH,
2016). Habmopagieecst B 1970-1980-x rr. pe3koe Bo3pacTaHye AOIM BOEHHO-TTPOMBIIIIEHHOTO KOMIIIEKCA B CTPYK-
Type BasioBoro rpoaykra CCCP npuBesio K cTarHaiuu BCex Mpourx OTpaciieil HapoIHOTO X0O3SICTBa, UTO HATJISIIHO
BUJHO Ha MPUMepe JIECHOTO KOMIIIeKCa.

B npepyciioBun K cratucTUYeCKOMY CITpaBOYHUKY O jiecHOM Komriekce CCCP, Boitieniiiemy B cBet jietom 1991 1o,
HaKaHyHe COObITUH, puBeaimX K ukBuaaiuu Coserckoro Coro3a, COCTaBUTEN KHUATH, TIO CYTH, TIONBOIMUIIN UTOTH
PasBUTHS OTPAC/IY BCEIO COBETCKOTO MepPMoa CJIeMYIOIIMMIU CIOBAMM:

«...8 YeloM meMNbl pa3gumus IeCHO20 KoMnJiekca u a¢hpekmusHocms 0moenbHblx €20 ompacieti, 0cOGEHHO 1eCHO20 X03aLicmad,
J1€CO3A20MOBUMENLHOUL U YENTIN03HO-OYMANHCHOLU NPOMBIULIEHHOCMU, HEe OMmeeuarm mpebo8aHusim HapooHo2o xosslicmed.
He ydoenemeopsitomcs nompebrocmu cmpatul 8 6ymaze, kapmoue, mebenu. Obnadas camvimu 602amuviMu J1ECHbIMU PECYPCA-
mu, CCCP ycmynaem nepedosuvim 3apybexcHblM CIMPAaHam 8 yposHe KOMNIEKCHOU nepepabomku dpesecunbl. Kpatine cnabo
paseuma xumuueckas nepepabomka OpesecHozo Cbipba»®.

B cuty ectecTBeHHBIX reorpado-3KOJ0rMYecKuX MPUUMH MMEHHO Ha TeppuTopuM HbiHeliHel Poccuiickoi
®enepatiuu (torma - PCOCP) 6b11a cocpemoToueHa 66sbliiast yacthb JiecoB CoBerckoro Cotosa (96,3 %), HO monst
B (haKTMUeCKOIi BhIBO3KE JipeBecuHbl 6bu1a Hike (91 %)7. B To ske BpeMs MOJIMTHMKA PABHOMEPHOT'O TEPPUTOPHUAIIb-
HOTO pasMeIIeHys! MPOU3BOAUTENbHbBIX CYJI AVKTOBaJIA HEOOXOIMMOCTDb KOHIIEHTPUPOBATb MOIIHOCTY IO IJTyOOKOM
nmepepaboTKe, B TOM YICJIe Ha CYILeCTBEHHOM yIa/IeHuM OT pecypcHoii 6asbl. B pesynbrare moss Poccun B o6iie-
COIO3HOM BBIITyCKe JIECHOM, 1IeJUTIOJIO3HO-OYMaskHOM U TepeBorepepabaThiBaloIeli TPOMbBIIIIEHHOCTH TI0 UMC/IEH-
HOCTM IIPOMBIILJIEHHOIO IPOM3BOACTBEHHOIO MepCoHaa cocrasisuia 72,6 %, mo npogykuym — 73,5 %, 1o crou-
MOCTH TTPOMBILIJIEHHO-TIPOM3BOICTBEHHBIX OCHOBHBIX (OHIOB — 81,3 %. [Ipu 3TOM pa3BuThIe MIPOU3BOLCTBEHHBIE
MOIIIHOCTHM OTPaC/y pacIoiarajuchb B OTHOCUTEIbHO MaJjIojIeCHbIX YKpauHcKoi, bemopycckon n Kasaxckoir CCP,
a Taoke mpubantmiickux pecrnybiankax. Hampumep, conocraBumblie goian gt Ykpannckoii CCP cocrasisiin 11,8;
10,5; 6,8 %, nmpuToM UTO [OJISA B OOILLECOIO3HOM BhIBO3KE IpeBeCHHbI He mpeBbimana 1,8 %.

[To mepeuncieHHbIM MPUUMHAM U B CBSI3U C OOJIBIIIEN JOCTYITHOCTbIO cTaTtucTuueckon nudopmanyu mo CCCP
B LeJIOM® JajbHelmii aHaaus OymeT onepuposaTh MMeHHO Maciitabom Coserckoro Corosa, uMest B BULY, UTO
MOJIyYeHHbIe Ha ero OCHOBE BbIBOAbI paciipocTtpansiorcss Ha PCOCP kak 0CHOBHOIO IPOU3BOAMUTEIS JIECHOM TIPO-
IYKIMU B CTPaHe.

BypHBIf pOCT BaJIOBBIX TMOKa3aTesei MPOU3BOACTBA OGOJBIIMHCTBA BUAOB JIECOTPOMBIIIIEHHON MPOLYKIINA
U MoTpebJieHust ApeBecuHbl 3aBepinics yke K 1960-m rr. (puc. 1). K Hauany 1970-X rr. mo BceM BugaM IPOAYK-
1M1 HabGII0MaIOCh CUJIbHOE TOPMOSKEHMEe TEMITOB POCTa IMPOM3BOACTBA, a B 1980-X I'T. OHM 1 BOBCe MPUOIU3MIINCH
K OKOJIOHYJIEBBIM 3HaueHusiM. Harpumep, mponsBomcTtBo 6Gymaru 1 KapToHa pocsio Ha 3 % B rog B 1980-1985 rr.
v b Ha 1,6 % B rog B 1985-1989 rr., HecMOTps Ha HEYKJIOHHBIN POCT CIIpoca Ha 6yMary [Jist pasjinyHbIX IeJIei

% Jlecnoit kommnekc CCCP. Craructuyeckuii cipaBounyk. Y. 1. (1991). BHUIIMSWnecnpom.

7 3pech 1 fasee, ec He YKa3aHO MHOE, ICTOUHMKOM JAHHbIX O COBETCKOM I1ePYO/Ee Pa3BUTHSI 1eCHOTO KOMIUIEKCA SIBJISIIOTCS: JIeCHOIt
komriekc CCCP. Craructuueckuit cripaBounmk. Y. 1. (1991). BHUIIM DU necrnpom u pacueTsl aBTOpa Ha ero ocHose. Liudpsl B ;aHHOM
ab63alie MPUBEIEHbI IT0 COCTOSIHMIO Ha 1989 1.

8 DT0 0COBEHHO MPOSIBIISIETCS ISt CTATUCTMUKY BHELIHETOPIOBBIX ONEePALi, TTOCKOJBKY MOIUTIKO-IKOHOMITYeCKas! CrrelpduKa paccMa-
TPUBAEMOTO MCTOPMYECKOTO MePMOJa MOAPasyMeBaJa, YTO BCE OTHOLIEHMS C 3apyOesKHbIMM CTPaHaMU LeHTpam3oBaHbl. CieqoBaTesbHO,
CTATMUCTUKYU TOPrOBJIM B pa3pese peciybuk 1 Tem 6osee kpaeB u obsacteii CoBerckoro Coro3a He CYIIeCTBYeT.
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Puc. 1. [lIunamMuka TeMIioB pocTa 06beMOB IIPOU3BOJCTBA BasKHENIINX BUOB MPOAYKIMM JiecHOro komiiekca CCCP

B 1960-1989 rr., % K npenpiayieMy IIepuoxy

Hcmounuk: paccumTaHo aBTopom’.

Fig. 1. Dynamics of the growth rates of the most important types of products of the USSR forestry complex

in 1960-1989, % compared to the previous period
Source: calculated by the author’.

9 Tlo pannbv: JlecHoit kommieke CCCP. Cratuctuueckuii cipaBounyk. U. 1. (1991). Mocksa: BHUITMOWnecnpom.
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M KapTOH — MIPEsKIe BCEero /s IPOU3BOACTBA Taphl 1 YIIAKOBKM MPOAYKIMM (TTPOM3BOICTBO TAPHOI'O KAPTOHA B CTpaHe
BbIpocio B 8,2 pasa — co 170 teic. T B 1960 r. mo 1400 thic. T B 1989 1n.).

st IMTHOM TpOAYKIMY (pa3a MHTEHCHMBHOIO Pa3sBUTHS TPOM3BOACTBA MpuIiiach Ha mepuop 1960-1970-x rr.
u GblyIa CBSI3aHA C pacCIIMpEeHMEM MPUMeHeHMs IpeBecHOCTpYKeuHbIX (manee — IICIT)  gpeBeCHOBOJOKHMUCTBIX
wmr (manee — JIBIT) B mponsBoncrse mebem. Ecim B 1970 1. Ha muiomMarepuasibl IPUXOImMiIocsk 45 % norpebienmst
JlecoMaTepuajoB IJisg IPOU3BOACTBA Mebeu, To K 1989 r. ux mons coxparmnack no 14 %, npurom uro mons JCIT
BO3pocia 3a ToT ke mmepuop ¢ 28 mo 70 %, a IBIT - ¢ 5 no 7 % (omHoBpemenHo moss daneps yrana ¢ 20 10 9 %).
OTMedeHHOe U3MEHEHME CTPYKTYPbI MOTPEBIEHNSI PECYPCOB COMPOBOXKIAIOCH M POCTOM OOBEMHBIX TIOKa3aTesien
JICITOJIb30BaHMS IpeBeCUHBI B MeGesibHOM mpon3BoacTBe: ¢ 1970 mo 1989 r. moTpebiieHne yCIOBHOTO KPYIJIOTO Jieca
Ha 3TU 1em Bo3pociio ¢ 19 mo 33,3 mitH Ky6. M cooTBeTCcTBeHHO. TeM He MeHee B 1980-X I'T. ¥ 110 3TOI TPYTIIIE JIeCO-
TIPOMBIIIIEHHOM TIPOAYKIMI HabIF0IaI0Ch pe3Koe 3aMe/IjIeHNe BhITyCKa: B TOCIEIHIO MSTUIETKY CYIIeCTBOBAHMS
CCCP remmsl pocta npoussogcrtsa JICIT 6bumn Ha yposHe 5,2 %, OIBIT - 3,1 %, dbauepst - 1,3 %.

OrtmenbHO cilegyeT MPOKOMMEHTMPOBATh AMHAMMKY ITPOM3BOACTBA MmioMarepnaioB: B 1960 r. UX BBITYCK CO-
crasysut 105,6 MuIH Ky6. M, HAXOOWIICS Ha CXOKMX YPOBHSX B CJIeAyIONIMe Aecsatmietus, a B 1989 r. cokparmics mo
101,1 muH ky6. M. Takum o6pasom, HanbGoee eMKUI C TOUKM 3peHUs MOTpe6IeHNsT APeBeCUHbI BUI, TPOAYKIUN
JIECHOJ TIPOMBIIIJIEHHOCTM (PaKTUUECKM MMOKa3biBaj OTPUIATENIbHYIO TMHAMMUKY, HECMOTPSI Ha POCT YMCIEHHOCTU
HaceJIeHMsI CTpaHbl ¥ HAIMOHAIBHOTO Aoxona. [To Mepe pasBUTHS MacCOBOTO JOMOCTPOEHMSI U3 JKeJIe300eTOHHBIX
MU3IOeJIMI COKPAIlaIoCh IOTped/IeHe JiecoMaTepruaioB B cTpouTesbeTse: ey B 1970 r. oHo Tpe6oBasio 26 MIIH Ky6. M
mIoMarepuaon, To B 1989 1. - yske yminb 17 mutH Ky6. M. Kak oTMeuanoch Bblllle, OoJiee IelieBble 1 JIETKUe yIia-
KOBOYHbIE MaTepKasIbl M3 KAPTOHA COKPATWIIM TOTpebieHe MMJIOMaTEPUAIOB Ha 3TH LI/ 38 aHAJIOTMYUHBIN Tepuof
¢ 11,6 mo 5,9 MH Ky6. M COOTBETCTBEHHO.

OmnycaHHbIe TeHEHIIMM TTOTHOCTHIO COOTBETCTBOBAJIV OOILIEN SKOHOMMYECKO JMHAMMKE CTPaHbl, KOTOPBIE B UTOTE
SIBWJIXCh OJTHOM M3 KJTFOUEBBIX TPUUMH TspKesaoro kpusuca 1990-x rr. (Koccos, 2020; May, 2024; Apemenko, 1998).

ITetp I B Hauane X VIII B. cozmaBa mepeBooOpabaThIBaIOIIYIO IPOMBIIIJIEHHOCTh Poccuy B MHTepecax, mpexkie
BCEro, BOEHHOTO KOopabJieCTpOeHNs, He sKaJiest Ha 3TO JeJI0 HU PeCypCoB, HU TMYHOTro BHMMaHus (JIro6omupos, 1941;
Mycradun, 2023). I[ToCKOJIBKY C MPOMBIIIJIEHHON PEBOJIIOIMEN yiKe K Hauayy XX B. JieCHast TPOAYKIIMS yTpaTuia
CBOE 3HaUEHMeE TSI MUPOBOTO XO3SIMCTBA, OCHOBHbIE C(hephl ee MPUMEHEHMS TIEPEKTIOUIIUCH IIPEUMYIIIECTBEHHO Ha
rpaskaaHcKue e, ViMeHHO Masiast BOCTpe6GOBaHHOCTD JIECHOV ITPOMYKIMM B BOEHHO-TTPOMBIIIUIEHHOM KOMILJIEKCE
nocneBoeHHoro CCCP mpenornpenesisyia HEBO3MOKHOCTD MTOJTyYeHUsT (POHIOB Ha pa3sBUTHME MOIIHOCTEN OTpacu
B YCJIOBUSIX [I€/ICTBOBABIIIErO MeXaHK3Ma roCcyqapCTBEHHOTO MIaHupoBanmus pecypcos (DPposos, 2024).

3ame/JieHre TeMIIOB POCTA IPOM3BOICTBA B JIECHOM KOMIIEKCE He MTO3BOJISIO HapallyBaTh MOTpebieHre KOHEUHOM
MPONYKIIMY HACEJIEHMEM, KOTOPOE UCITBITBIBAJIO TTOCJIEACTBUS BCe 60Jiee HEITPEOHOIMMOro AeduImTa 3J1eMeHTapHbIX
ToBapoB. 1o ymenbHbIM MoKazaresnsim roTpebsenus Ha gyury HacesneHuss CCCP cyiecTBeHHO ycTymas mpakTuye-
CKJ BCEM KallUTaJMCTUUECKUM CTpaHaM. Hampumep, oTcTaBaHue Mo MOTpe6IeHn0 6yMakHO-KapTOHHbBIX U3Ienit
0Ka3ajIoCh CTOJIb BEJIMKO, UTO €ro He yIaeTcsl TOJHOIIEHHO TIpeomoseTs 1o ceit neHb (IIbikes, 2023).

JlecHoVi KOMILTIEKC ObIT BaskHBIM aKkcriopTepoM CoBeTckoro Coto3a: ero moJst BO BHelrHel1 Toprosiie B 1980-x rr.
B CcpefHeM cocTasiisiia 3,6 %', mpuuem 3a pyOGeskoM yoaBajoCh peayim30BbIBaTh AOCTATOUHO IIMPOKYI0 HOMEHK/Ia-
Typy ToBapoB (Ta6i. 1). CoBeTckue MmuaIoMaTepuarIbl, IIMasabl, KPYIJIblii JieCc GbLIM IIMPOKO BOCTPEOOBAHBI B TOM
yyciie B cTpaHax 3amagHoit EBpomnbl: Benuko6puraunn, @PT, @pauiimn, Mcnannm, — Kyma OCTABISICH Jaske 10
CeBepHOMY MOPCKOMY ITyTH, 3@ MHOTMe Thicsuy KuytomeTpoB (Jlammu, 2019). OgHako 66sbIiiast YacThb MPOTYKIMN
JIECHOT'O KOMIIJIEKCA BCe paBHO MOTPe6sIsiach BHYTPU CTPaHbI: Jiniib (haHepa, [IBIT 1 11e/1110/103a 3KCITIOPTUPOBAIICH
3a pybesk 6osiee uem Ha 10 % oT o6bema Ipou3BOACTBA, IIPUTOM GOJIbIIIAS YaCTh OCTaBajach BHYTPM CTPaH COLMAJIN-
cTuyecKkoro 6y1oka. B Takmx ciryyasix pacyeTsl BeJIMCh He uepe3 CBOOOIHO KOHBEPTUPYeMYIO BamtoTy (mosimapsl CIIIA,
HeMeIIKVie MapKy 1 IpyTye pesepBHbie BamoThl; fasee - CKB), a B paMkax B3aiMO3au€TOB, B TOM UMCJI€ TOBAPHBIX.
Takue cienku, OUeBUIHO, He SIBJISIINCH PHIHOYHBIMM, a 3a4aCTyIO COmepsKaiu B cebe 3/1eMeHThI FeOTOIUTUIECKUX
0OMEHOB MKy COBETCKOV MMIIEpUEN 1 ee caTe/IUTaMu.

10 Onenka aBTOpa, paccuMTaHHAsS MO JAHHBIM cOopHMKOB (JlecHoit kommuteke CCCP. Craructuueckuii cipaBounuk. Y. 1. (1991).
Mocksa: BHUIIN S Unecnpom; HapogHoe xo3siiictBo CCCP B 1990 r.: Crartuctnueckuit eskerogauk. (1991). duHaHChI M CTaTUCTHKA.
https://istmat.org/files/uploads/433/narodnoe_hozyaystvo_sssr_v_1990_g.pdf).
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Tabmmmna 1
CrpyKTypa 3Kcmopra jecHoro komrmuiekca CCCP B 1989 r.

Table 1. Export structure of the USSR forest complex in 1989

HawumeHnoBanue ToBapa /
Name of goods

IIpousBoxcTBoO /
Production
Oxcnopt (B Tom uncie Ha CKB) /
Export (including for foreign currency)
Josist 3KCIOpTa B IPOM3BOACTBE, %
(B Tom uncite Ha CKB) /
Share of export in production, %
(including for foreign currency)
DKCIOOPT, MVIH MUHBAJIIOT. PY6. /
Export, min foreign currency rubles
Dxcnopt, MiaH go. CIIA /
Export, min US$

Kpyrible necomarepuassi, Mid M° / Round wood, mln m? 267,1 19,0 (9,4) 7,1 (3,5) 679 1132,3
IMunomarepuanst, iH M / Lumber, min m? 101,1 7,8 (4,6) 7,7 (4,5) 818 13639
Imasner, mH mT. / Cross-ties, mln units 27,8 0,9 3,2 11 18,5
@anepa, Toic. M / Plywood, thousand m?® 22982 418,8 (224) 18,2 (9,8) 109 181,1
IICII, Teic. M® / Chipboard, thousand m? 8 342,1 363,2 4.4 23 39,1
IBII, Teic. Mm® / Fiberboard, thousand m? 646,0 86,4 13,4 38 63,0
Lenmono3a, Teic. T/ Pulp, thousand tons 8 508,9 1020,4 12,0 384 639,7
Bymara, Toic. T / Paper, thousand tons 63154 667,9 (68,6) 10,6 (1,1) 237 395,4
Kapron, teic. T/ Paperboard, thousand tons 43354 352,5 (35) 8,1(0,8) 105 175,2
Me6esnb, miH py6. / Furniture, mln rubles - 40,3 - 40,3 67,2
Uroro / Total: 2445 3879

Ilpumeuanue: naHHbIe MO MPOU3BOACTBY MeOes He MPUBOASITCS, TOCKOJIbKY COMOCTaBJIeHNEe CTOMMOCTHBIX BEeJIMUMH, BbIPAsKeHHbIX
B MHBAJIIOTHBIX PYOJIsiX, U TeX, 4To umesu xoxxaenue BuyTpu CCCP, HanpsaMyio HeKoppeKTHO. [IepecyeTr sKkcropTa U3 MHBAIIOTHBIX Y-
6stent B nostnapel CIIA ocyiiectsiieH o opunmanbHomy Kypey T'oc6anka CCCP B 1989 1. (0,6 py6. 3a mosut. CIIIA). ITox akcropTom «Ha
CcBOGOIHO KOHBEPTUPYEMYIO BAJIOTY» ITOAPa3yMeBaeTCsi TOPTroBJIsi CO CTpaHaMy BHE COLMAIMCTUUYECKOTO GJIoKa.

Hcmounuk: paccuMTaHo aBTOpoM .

Note: data on furniture production is not provided, since the direct comparison of values expressed in foreign currency rubles and those
that were in circulation in the USSR is incorrect. The conversion of exports from foreign currency rubles into US dollars was carried out
at the official exchange rate of the USSR State Bank in 1989 (0.6 rubles per US dollar). Export “for foreign currency” implies trading
with countries outside the socialistic bloc.

Source: calculated by the author!’.

OTnenbHO MOXKHO OTMETUTh, UTO CTpaHa ObLIa KPYITHBIM 3KCIIOPTEPOM OOOPYHOBAaHMS [JIsl JIECHOM, E€PEeBO-
06pabaTbIBarOIIel U 1eJITI0NI03HO-6YMasKHO MPOMBIIIVIEHHOCTH, OTIIPABJISIS 3a pyOesk B cpenHeM He MeHee 30 %
BCel TaKOW MPOU3BEAEHHON TEXHMKMU, UYTO ObLIO COTIOCTAaBMMO, HAIPMMeEp, C IKCIMOPTOM BOCTPEOOBAHHBIX Hayke
B KalMTAJMCTUYECKIX CTPAHaX COBETCKMX JIEFKOBBIX aBTOMOOMIeN. OIHAKO TaKle YCIIexXy 0ObsICHSIIC He TIepeo-
BBIM TEXHOJIOTMYECKMM YPOBHEM COOTBETCTBYIOLINX MAIIIVH, 8 BO3MOKHOCTBIO IMKTOBATh YCJIOBUS TTO UX MTOKYIIKE
CTpaHaM COLMAIMCTIYECKOro 6JI0Ka, a TaKyKe OTHOCUTE/IbHOM AellIeBM3HOM yCTapeBIiX o6pasioB. Kak mokasait rmo-
CJIEYIOIIVI OTIBIT, SKCIOPT MaMHocTponTeibHou mpopykimy n3 CCCP npakTnyecku 06HYIMIICS Cpasy C PaciajoMm
rOCy[IapCTBa M0 MPUYMHE ITOJTHO HEKOHKYPEHTOCITOCOOHOCTY JaHHO MPOMYKIMY B YCJIOBUSIX OTKPBITOTO PhIHKA.

B 10 5ke BpeMst cCTpaHa MMITOPTHUPOBaJIa HanboJsiee BOCTPeOGOBaHHYIO BHYTPEHHMM PhIHKOM MTOTPEOUTEIbCKYIO TPO-
IYKIIMIO, KOTOPYIO TaK ¥ He CMOIJIa B JOCTAaTOUHOM KOJIMUECTBE U C JOCTOMHBIM KaueCTBOM IIPOM3BOAMUTDb cama. B 1990
r. B CCCP 65110 BBeseno 504 Thic. T Gymari, 4To COIOCTaBUMO C 8 % OT BHYTPEHHEro IPOU3BOACTBA, mpuyeM 128

1 TTo pannbv: JlecHoit kommieke CCCP. Crartuctuueckuii cipapounuk. Y. 1. (1991). Mocksa: BHUITMOWnecpom.

2025| T.19, N 1| RUSSIAN JOURNAL OF ECONOMICS AND LAW E ﬂ 87



PernoHanbHasa n oTpacsieBad SKOHOMUMKa

TBIC. T — «Ha CBOOOIHO KOHBEPTUPYEMYIO BAJTIOTY », T. €. B pAMKaX KOMMEPUYEeCKOTO MMITOPTa U3 KalTUTaIUCTUUE CKUX
crpan. OduiimanbHas CTAaTUCTYKA He PACKPBIBAJIA AETAIBHYIO CTPYKTYPY 3TOIO MMITOPTA, HO MOSKHO IIPEATIONOKUTD,
YTO peub Ii1jIa O HanboJjiee KaueCTBEeHHOV MeJIOBaHHO OymMare Il meyaTyt KHUT, GoTorpaduit 1 aHaJIOTMUYHbIX BUIAX
HanboJsIee TEXHOJIOTMUECKH CJIOKHOM 1eJITFJIO3HO-OyMaskHOV MTPOMYKIIVA.

AHayiormyHasi CuTyanysi CKJIaAbIBaIach Ha PbIHKe MeOeTbHOM MTPOAYKIMH, Tae 3a cueT ummnopra B 1990 r. 6110
BBE3€HO M3Ae/Nil Ha cyMMy 614 MJIH MHBAJIOTHBIX PyOJIeli (3KCIIOPT 3a TOT JKe Tepuop, coctaBw ymiiib 40,3 MIH
VMHBAJIIOTHBIX py6siei). BHyTpu cTpaHbl 66110 ponsBeneHo mebesy Ha 10 031,7 mutH py6iieis, T. e., Ha ITepBbIi B3IJIS/,
MMIIOPT UI'PAJT He CTOJIb 3HAUUTEJIbHYIO POJib. [I0JTHOIIEHHOE COMOCTAB/IEHNE CTOMMOCTH BHEIITHETOPTOBBIX OTlEPaLnit
C BHYTPEHHMMM KpaliHe 3aTPYIHUTENIbHO 1O MPUUYMHE TUIAHOBOTO 1IeHOOGPa3oBaHMs Ha MPOAYKIIMIO COBETCKOTO
HapOIHOTO XO3SIMCTBA M OTCYTCTBMSI PHIHOYHOIO MeXaHu3Mma BamtoTHbIX omneparuit (Voskoboynikov, 2021; Boc-
Kob6oVHMKOB, [ psiouHa, 2010; [Tonomapenko, 2000). OgHako ecjiv UCXOAUTh U3 TOTO, YTO MHAMKATUBHAS CTOUMOCTh
MHBAJIIOTHOTO py6sist 6bUTa MCKYCCTBEHHO Y KPATHO 3aBBILIEHA [TO CPABHEHMIO C TUTIOTETUYECKUM «CITPaBeIIMBbIM»
PBIHOYHBIM OGMEHHBIM KYPCOM, TO CTAHOBUTCSI OYEBUIHBIM, UTO MMITOPT Me6es UI'pajl BeECbMa CYIIECTBEHHYIO POJTh
B 0GecIeueHny COBETCKMX TPaykaaH JaHHbIM BUIOM MPOAyKIimyu. Harmpumep, TOJIbKO MMITOPTHbBIE (ITYCTb U MTPOUC-
Xomsiye U3 cTpaH, Haxopuiimxcs mnopn BausHueM CCCP) meGesibHble TaPHUTYPbI MOIJIM CUUTATbCSI MTPEIMETOM
IIEJICTBUTEILHO MPECTVKHOTO MOTPEGIEHNMST Y CMBOJIOM BBICOKOTO IOCTATKa COBETCKOTO UeIOBEKa IMOXM «Pa3BUTOTO
conyasnusma». He roBopst 0 ToM, UTO MMEHHO TaKol Mebesibio 6e3 0co60i1 OrIacky 0OCTaB/ISIIMCH Hauboiee BasKHbIE
MPaBUTEJIbCTBEHHBIE U KYJIbTYPHbIE YUpPEXKIeHMs CTpaHbl. Bce 9TO MpOMCXOAMIIO MOTOMY, UTO, KaK ¥ ¢ GyMarou,
BHYTPM CTPaHbI He yAaBaJIOCh HAJIAAUTh BIMYCK IE/ICTBUTETHLHO KaueCTBEHHBIX ¥ BOCTPeGOBAaHHbBIX MTOTPEOUTEIEM
usgesmit. [Ipy 3ToM COBIT aKTMUECKM BBITYCKABIIIENCs MPOAYKIMY ObLI TapaHTUPOBaH, MTOCKOJIbKY, HECMOTPST Ha
3a4aCTyI0 COMHUTEJIbHbIE IOTPEeOGUTETbCKIE CBOMICTBA, M OHA 6bly1a B 6OJIbIIIEM MJTM MeHbIIIeM AeduIuTe 110 PUUNHE
HEIOCTATOYHBIX 0OBbEMOB IMPOU3BOICTBA, JABHO OTCTABIIINX OT TEMIIOB POCTA HACEJIEHNS U 3aIPOCa COBPEMEHHOTO
00611leCTBa Ha MPOAYKIMIO JIECHON MPOMBIILIEHHOCTH!.

Hawubonee HarnmsaHo ciabocts JiecHoro komriekca CCCP (PCOCP) 3ameTHa ipu cpaBHEHMM C TIOKA3aTesISIMU
MIPOM3BOAICTBA B CTpaHaX Mupa C HaubOIbIIMMM 0GbeMaMi BhITTyCKa OTeIbHbIX BIIOB JIECOMPOMBIIIIIEHHO MTPO-
Iykiyy (Tads. 2). lasee 171 BOSMOKHOCTHM COTIOCTABJIEHMSI C IIOCTCOBETCKIUM TepropoM mpuBonutcst Mecto PCOCP
B MMPOBOM ITPOM3BOICTBE, a CTpaHbl EBpOIbI paccMaTpuBaloTCs arpernpoBaHHo, 6e3 yuera CCCP.

Tabnmuia 2
BbIBO3Ka JpeBeCHHBI U IIPOU3BOACTBO OCHOBHBIX BUIOB MPOAYKIHU jiecHO! mpombIiiieHHOcT CCCP u PCOCP
B CpaBHEHMH C BeJyIIMMM MUPOBBIMU KOHKypeHTamu B 1989 r.

Table 2. Wood export and production of the main types of products of the forestry industry of the USSR and the RSFSR
in comparison with the world’s leading competitors in 1989
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Mup B uesnom / The world 3462,9 500,7 51,3 54,7 18,4 230,9
CCCP /USSR 369,5 101,1 2,3 8,3 0,7 10,6
PCOCP /RSFSR 338 81,9 1,6 5,6 0,5 8,5
(mecTo B Mmupe) / (position in the world) 3) 3) (7 3) (7) 6)
Espomna (6e3 CCCP) / Europe (without the USSR) 368,2 86,3 3,3 28,3 4,7 66,8
Kanapa / Canada 176,9 59,2 2,2 3,5 0,8 16,6
CIIIA / USA 533,2 103 19,8 8,6 4,8 69,5
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Bpaswims / Brasil 255,5 18,2 1,3 0,7 0,7 4.8
Kuraii / China 274,6 25 1,7 0,5 1,5 154
Vnpusa / India 269,5 17,5 0,4 0,03 0,05 1,9
Unpnounesus / Indonesia 175,7 10,4 8,8 - - 1
Snonns / Japan 31,9 30,5 6,7 1,1 0,9 26,8

Hcmounux: Jlecuoit komruteke CCCP. Cratuctuyeckuit cripaBounnk. Y. 1. (1991). Mocksa: BHUTTM D Wnecnpom.

Source: Forest complex of the USSR. Statistical reference book. Part 1. (1991). Moscow: VNIPIEIlesprom.

Hu o omnomy nokasatento PCOCP He nomHuMasach Bbillle 3-TO MECTa B MUPOBBIX PEMTUHIaX IMPOM3BOACTBA
JIECOTIPOMBIIIIJIEHHOM MMPOMYKIIVH, a TIO HauboJiee BayKHbIM [IJIst TOTPeGUTEThCKOTO PhIHKA ITMTHOM MTPOMYKIMN GymMar
¥ KapTOHY ¥ BOBCE HaxoAujaach Ha 6-7-M MecTax B Mupe. [1py 3ToM paspbiB 1o Gymare 1 KapTOHY, IO CPaBHEHMIO
¢ TorgaiHuM Juaepom cektopa, CIIIA, nocturan 7 pa3 B OJb3y MOCAEIHMUX.

[ToyunTesieH yHUKAIbHBIN TPUMeED SIIOHMH, CTPaHbI C OUeHb CKPOMHBIMY 3aTIacaMi i BO3MOSKHOCTSIMU 32T OTOBKU
COOCTBEHHOM ApeBeCuHbI, HO NPy 3TOM O06JIaaBIieit (1 06J1afaiolieii) pasBUTON JIECHOM ITPOMbILIJIEHHOCTbIO. 3a-
rorae/yBas Bcero 31,9 miH M3 cO6CTBEHHOI IpeBeCHHbI U 3aKyIIasi 60IbIION 06BEM ChIPbS U3 GVIKAMILMX CTPaH
(npeskme Bcero, Miumonesun), SImoHust ponsBomMIa BTpoe 6oJbiile dhaHepbl, GyMaru M KapToHa COOTBETCTBEHHO
u BaBoe 6ovibiiie JIBII o cpaBuenuio ¢ Coerckum CoOI030M.

WTak, COBETCKYIO JIECHYIO IIPOMBIIIVIEHHOCTH BPSIZ, JIM MOSKHO HA3BaTh IePeIOBOI OTPAC/IbIO TOTAIITHEN SKOHO-
muky ctpanbl. TopmoskeHne skoHOMUKY CCCP B 1970-1980-X IT. He MO3BOIMIIO OTPAC/IY YBEPEHHO Pa3sBUBAThCS,
YTO IIPUBEJIO K CTarHamum 06beMoB mponsBoacTBa. C TPpyIoM 06ecrneunBaaIuch TOTPEGHOCTHM GOBIIOTO BHYTPEHHETO
PbIHKA KPYITHEIIIel B MIpe CTpaHbl C OTPOMHOJ TI0 TIPOTSKEHHOCTY TPAHCTIIOPTHOM MHPacTpyKTypoit. [Ipu stom
LIeJIV CTAHOBUTbCSI JIMIEPOM MUPOBOI TOPTOBJIM JIe CHOM MTPOLYKLMEN UITU XOTsI ObI C ITOJTHBIM TOJIKOM MCIIOTb30BaTh
6orareriime 3anachl JeCOB, OYEBUIHO, HE ObLIO.

V-06pa3sHoe BOCCTaHOBJIEHIE POCCUIICKON JIECHOM IIPOMBIIIIeHHOCTH mocie pacnaga CCCP

Pacniag CCCP mpuBet K ri1y60KOMY 9KOHOMMUYECKOMY KPU3MCY 9KOHOMMK OTAEIMBILIMXCS APYT OT Apyra 15 pec-
my6nK. DakTUUeCKy MIHOBEHHAS JIMKBUIALMS HEOObSITHOIO rOCYIapCTBEHHOIO 3aKasunKa Cesiaaa MPOmyKIIMIO
MHOXKECTBA MTPOMBIIIIJIEHHBIX MPEANPUSITUI HUKOMY He HYkKHOI. Cepbe3HbIl yaap MPUIIIesIcsl Ha KOOMepalioHHbIe
cBsi3u BHYTpU CoBerckoro Coro3a 1 CTpaH COLMATMCTNIECKOTO GI0KA: X IKOHOMMUYECKAs CUCTEMA AeCSITUTETUIMU
BBICTpayBaiach Kak 3aMKHYTasI, 11 Telepb 9Ta B3aMMHasl 3aBUCMMOCTDb IPMBOAWIA K 3 deKTy KapTOUHOrO TOMMKA.
OTMmeHa 3a1aHysI Ha TPOU3BOACTBO UYTh JIM He BCEX BUIOB MPOLYKIMM HA KOHKPETHOM TIPENIIPUSITIN B GOJIbIINHCTBE
CyuyaeB MPUBOAMIIA K €ro GbICTPOI IMKBUAALMH, TIOCKOJIbKY 3aMeCTUTD BbINaBINii 00beM 6bUI0 HeueM. Hu pyko-
BOIMTENN MPEATIPUSITUN, HU TeM 6oJjiee UX PSIIOBbie paOOTHUKM HE TOHUMAJIU, KaK JIeiCTBOBATh B 3TOM CUTYaIUH,
He ObLJIY TOTOBbI K BOKIEIEHHBIM «PbIHOUHBIM OTHOLIEHUSIM», UTO JIMIIb AOMOJHUTENIBHO YCYTYOIISIIO TSKEI0e
nonoskenue (ITpoxopos, 2021).
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Bosbiiie Bcero KpusucHbIe SIBJIEHMSI 3aTPOHY/IM Pa3BUTOE COBETCKOE MAIlIMHOCTPOEHMEe, BO MHOTOM paboTaBiiiee
Ha BOEHHO-TIPOMBIIIIJIEHHBIN KOMIJIEKC. B OTHOCHTETbHO MPUBWIETrPOBAHHOM IOJIOXKEHMM OKA3aIICh IIPEATIPUSI TS
HedTerasoBoii 1 MeTaUTypriuueCcKoil IPOMBIIILJIEHHOCTH, MMEBIIIMe IIMPOKYI0 6a3y sKCIopTa cBoen mpopykimm. OHu
6e3 CyIIeCTBEHHbBIX MMOTEPb MEPEKMIN COKPALIeHMe BHYTPEHHETO CITPOCa Ha CBOIO MPOAYKIIMIO ¥ TUTTEPUHAIISIIINIO
TIEPBBIX JIET KPU3UCA, TOCKOJIbKY MMeJIM TBEPAYIO NOUIAPOBYIO BHIPYUKY U CTAOMIIBHBIX 3aKA3UMKOB.

JleCHOV MPOMBINIEHHOCTU MPUIILUIOCh CYIIECTBEHHO CJIOKHee. Kak MmokasaHo BbIIIe, JOJIS KCIOpPTa B Ka-
MUTAVCTUYECKIE CTPAHBI B MPOU3BOACTBE MPOLYKLMM OTPAC/M Obliia HE3HAUUTETHHO, TOTOMY 3[€Ch B ITOJHOM
Mepe MPOSIBMIIOCh Pe3Koe COKpallleHye TOCyAapCTBEHHOIO 3aKa3a: CTPOUTENIbCTBO (aKTUUYECKM OCTAaHOBWJIOCH,
a MOTPeOUTETBCKUI PIHOK MCIBITBIBAJ IIIOK U CTPYKTYPHYIO MepecTpoyiky (puc. 2). B pesynbraTe gaske no 6ymare
” KapToHy K 1995 . oTpac/ib JmimMIach IMOJIOBUHBI TO3MHECOBETCKOIO CIpoca. B To ke BpeMst 3aroTOBKa Jpe-
BeCuHbI'? ¥ IIPOU3BOACTBO MMIOMATEPMAIOB M BOBCE COKPATMJIMCDH ITOUTH B Tpu pasa (mo 35,7 u 35,8 % coorser-
CTBEHHO).

Hecxkosbko jyuiiie 06CTOSIZIO [I€JI0 C IMPOMU3BOACTBOM IIMTHOM MPOAYKLIMM (pycC. 3): MPOM3BOACTBO (paHEepbI
B 1995 1. cokparuiock mo 58,8 % ot yposus 1990 r., IBII - o 48,4 %, ICII - go 40 %. DKCIOPTHbIE TIOCTABKA
MO EP>KUBAJIM MTPOAsKM, HO TIOHAYaTy X ObLIO SBHO HEAOCTATOYHO [IJIS TIOJIHOTO 3aMeIleHNUsT BbIOBIBIIIETO BHY-
TpeHHero crpoca. Eie 6osiee TyGOKMiA KPU3UC MAIIMHOCTPOEHMS TIPUBEJT K CYLIECTBEHHBIM TPYAHOCTSIM C IO~
JlepsKaHMeM ITPOM3BOICTBEHHBIX MOIITHOCTEN, 8 TEXHOJIOIMYECKOe OTCTaBaHyie 000PYI0BaHMSI OT IIePeIOBOTO YPOBHS
He MO3BOJISIIO GBICTPO HAPAIIMBATh MPOU3BOACTBO HanboIee BOCTPe6OBAHHBIX MYUPOBBIM PhIHKOM BUIOB MPOLYKIINUU
(Opync, llerempman, 2012).
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Puc. 2. FInaeKcbl 00b€MOB JIeC03aroToBKH, IPOM3BOJCTBA MIJIOMaTepUaos, Iie/LII0I03bl, OyMmaru 1 KapToHa B Poccun
B 1990-2021 rr. (100 % = ypoBensn 1990 r.)

Fig. 2. Indices of production volumes of dimension stock, lumber, cellulose, paper and paperboard in Russia
in 1990-2021 (100 % = year of 1990)

12 Pan maHHBIX 1O 0GBEMaM JIeCO3aroTOBKM PEKOHCTPYMPOBAH Ha OCHOBE MOJXO/a, Pe/JIoKeHHOro B pabore ITbikesa (2022b).
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Fig. 3. Indices of production volumes of plate products in Russia in 1990-2021 (100 % = year of 1990)

TpaguiMOHHO B TaKMX CJTyYasx BOCCTaHOBJIEHNE ITPOMU3BOACTBA MAET 110 V-06pasHoii KpyBoit. OqHAKO /1S PasHbIX
BUJIOB 3/I€Ch HAGTIONAIOTCS CYIIIECTBEHHO pasuuMMble TpaeKTopuiu. HemocpencTBEHHO 3aTOTOBKA JAPEBECUHbI TaK
M He BOCCTaHOBMJIACh ¢ coBeTckoro muka (B 2021 r.'® ona cocrasssia b 69,1 % k ypossio 1990 1.), uto BbI3Ba-
HO B OCHOBHOM CYILIECTBEHHBIM U, BUAVIMO, YK€ HeITPeoJOIMMbIM COKpAIlleHMeM MTPOM3BOACTBA MMJIOMATEPUAIOB
(ux BbITyCK 1 BoBce ymas a0 41,8 % ot ypoBHs 1990 r.). CoBpeMeHHOMY CTPOUTE/IbCTBY BCE MEHbIIIe HY>KHbI Opy-
COBbI€ U3V, KOTOPbIE CTAIV HUILIEBBIM IPOIYKTOM JIJIST MHAVBUAYAJTbHOTO ¥ HE CAMOTO JIEIIIeBOrO JOMOCTPOU-
TeJbCTBA, KaK MPaBUJIO, B XOJOAHBIX PerMoHax crpaHbl. COXpaHsSIeTcsl CTabuiIbHbIN CITPOC Ha JiecoMaTepyasIbl IJist
JaJIbHelIel 06paboTKM CO CTOPOHBI OT/IeJIbHBIX MMITOPTEPOB (Harpumep, SmnoHnn), Ho ero 06beM HeJJOCTaTOUEH
ILJIST IO Aep KaHmsT 0611IepOCCUIICKOTO ITPOU3BOACTBA Ha YpoBHE coBeTcKkuxX 80-90 MitH Ky6. M.

JIub K cepenye 2010-X IT. yIagoch MOJTHOCTbIO BOCCTAHOBUTH 0ObEMbI ITPONU3BOACTBA OyMaru 1 KapToHa, KO-
topblie B 2021 1. yske 6bpumM Ha 25,6 % GoJIbliIe COBETCKMX YPOBHEN. DTO HEGOJIBILION YCIieX, 0COOEHHO Ha GoHe Mac-
IITaOHBIX MHOCTPAHHBIX MHBECTULIMIA B MOJIepHM3aLIMIO Tpou3BoacTBa B TeueHue Bcex 2000-2010-X IT. u yCTOMYMBO
pacTyIiiero cpoca Ha 6ymary 1 yrakoBKy BHyTpu ctpanbl (Besmoycos u ap., 2008; Muponos, 2015; ITsiskes, 2023).

CyIlleCTBEHHO JTyYIlle Pa3BMBAJIOCh MTPOU3BOACTBO IJIMTHOM MpoayKiyu. HoBbie KpyIHbIe npousBoauTenu da-
HEPBI, IPEBECHO-CTPY)KEUHBIX TUTUT, KaK MPaBWIO, CTPOUIIUCH KPYTTHBIMY MHOCTPAHHBIMU JIECOTTPOMBIILITIEHHBIMU
I'pyInamMu Jjisl CHaGXKeHMsT CBOUX MPeanpusiTuii B EBporie OTHOCUTENBHO IeNIeBbIMY MaTepuajiaMi JIJish TPOM3BOI-
crBa mebemm. Penmkast poccuiickas 6epe3oBast (paHepa cTaHOBWIACH BCe 6ojiee BOCTPEOOBAHHON B TPAHCIIOPTHOM
MalllMHOCTPOEHMM IO BceMy MMpy. B cBoto ouepenb, MOmepHMU3aIysT IPEAPUSITUI CEKTOPa ITO3BOJIMIA BbIITYCKATh
KOHKYPEeHTOCIIOCOOHbIE ¥ KaueCTBEHHbIe U3IeNsI, B TOM YICJIe )i BHYTpPeHHero pbiHka. B pesynbrare k 2021 1.
rpoun3BoACcTBO ¢daHepsl B Poccun nouty yrpousnocsk (+184,9 %), a I CIT - yasounocs (+109,1 %). Poct npoussoz-

13 3nech u manmee myIsT aHA/MM3a JOJITOCPOUYHON AMHAMMKY POCCHUIICKOI JIECHO! TPOMBILIIEHHOCTH paccmarpuBaercst 2021 T kak
MMKOBBIN 10 MPOMU3BOACTBY A0 Havasia caHkumii 2022 r. JIns MeskayHapOgHBIX cONocTaBieHmii paccmarpuBaercs 2019 r., mociemumii
«IOKOBUJIHBII», TIOCKOJIBKY TTaHAEMMSI KOPOHABMPYCa OKasaja CyIeCTBEHHOe BO3MEMCTBME HAa CTPYKTYPY MUPOBOTO JIECHOTO CEKTOpa
(Bottaro et al., 2024).
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CTBa [IPeBECHOBOJIOKHNUCTBIX IIJIUT, B OCHOBHOM 3a CUeT BHYTPEHHEro pbiHKa (9KCIIOPT 37eCh He mpeBbiiaeT 31 %),
BBIPOC M€Hee 3HaUMTeIbHO, HO GOJIblile, YeM AJIS IIPOUMX BUIOB JieCHOI mponykimn (+53 %).

[TostBUIICST ¥ HOBBIN BUJI, IIPOAYKIMM, O KOTOPOM JIOBOJIbHO MHOT'O TOBOPUTCS B IToc/iefHme roabl. B konie 2000-x
B MJMpe HayaJl aKTMBHO PACTH CITPOC Ha GMOTOIIMBO — TPECCOBAaHHbIE OTXObI JIECO3AaTOTOBKY U IEpeBOIEPepaboOTKH,
C)KUTAeMbIe C IeJbI0 TOTyUeHMs TeIJIOBOM sHepruu. B 3aBucuMoCTM OT pa3Mepa (HacOBKM KOHEUHOTO MPOMYKTa
BBIZIEJISIIOT TOTUIMBHBIE TPaHyJIbl (1MeyiieThl) U O6pukeTbl. OCHOBHONM MPUYMHON POCTa MHTEpeca K JaHHOMY BUIY
MCITOJIb30BaHMS APEBECHBIX PeCypCOB SIBUJIOCH Pa3sBUTHE KIMMATUYECKON TMOBECTKM, TPeOyIollel COKpalleHus
yaeabHbIX BHIOPOCOB MMapHMKOBBIX I'a30B, Ipexkae Bcero B sHepretuke (Johnston et al., 2022; Jonsson & Rinaldi,
2017). Tlo manubiM ITpomoBOILCTBEHHOM M CelbCKOX03siicTBeHHON opranusanumn OOH, Tonbko 3a mocienHee
IecsITUIeTre TIPOU3BOICTBO TOIUIMBHBIX TeJUTIET M OpMKEeTOB B Mupe 6osee yem yaBomsaoch: B 2012 1. ero o6bem
cocrasysut 21,1 mutH T, a B 2022 1. — nipeBbicua 51,7 Ml 1!,

Ecau npocymMmupoBath 061IMIi BBIITYCK TOIJIMBHBIX I€JUIET, OGPUKETOB C TIOMOIIbI0 06beMHO-MACCOBBIX Iepe-
BOAHBIX KO(QMUIMEHTOB', TO MOKHO MOACYMUTATh, UTO B Poccuy BhIyCK GMOTOIUIMBA BHIPOC HA IOPSIOK 3a Je-
csith Jsiet: B 2010 1. 3HaueHne nmokasaresist coctasisuio 0,4 mutH T mpotuB 4 MutH T B 2021 1. [TocKkobKy GMOTOTIMBO
OOBIYHO MTPOU3BOIUTCS U3 OTXOMOB JIECHOI TIPOMBIIIVIEHHOCTH ¥ TPeOYeT OTHOCUTEIBHO HEGOTBIINX KalUTaTbHbIX
sarpar'®, poccuiickue MpegupusaTusi 6GhICTPO HAJIAOMIMA IIPOU3BOACTBO JAOPOrOro ¥ BOCTPEOOBAHHOIO MUPOBLIM
PBIHKOM TTPOAYKTA.

Kak orMeueHHbIe TEHIEHIVY OBV Ha TTO3UIIOHMPOBAHYE POCCUIICKOM Jie CHOM IPOMBIIIIJIEHHOCTY Ha MUPO-
BbIX pbIHKax? HecMOTps Ha CyIIleCTBEHHbBI POCT MepepaboTKM APEBECHHBI B MUPE 3a TPUALIATD JIET, IPOIIEIIIINX
¢ momenTa pacnaga CCCP u onmcanHblIe BbIlle TOCTEICTBYUSI KPM31CA OT€YeCTBEHHOI JIECHOM MTPOMBIIIIIEHHOCTH,
KOTOPbI COIPOBOXK/IAJT 3TO COOBITHE, CTPAHE YAAJIOCh ITPAKTUUYECKY HE YTPATUTh ITOJIOKEHYE B YCJIOBHOM PENTUHTE
MMPOBBIX JIUAEPOB cekTopa (Tabst. 3). IIpuuem 1o oTaebHbIM Ho3uiMsM, Haripumep, o IBIT u ICIT Poccus 6yk-
BaJIbHO COXpaHMJIa Te ke MecTa (3-e 1 7-e COOTBETCTBEHHO), HECMOTPS Ha CHJIbHOE ItepeopMaTiupoBaHe BCEro
MMPOBOTO PbIHKA, OTPOMHBIN OTPbIB K1Tast OT Bcex OCTa/IbHBIX CTPaH. [JOBOJIBHO CHMITbHOE TIPOCeaHe HabIogaeTcst
TOJIBKO 10 6ymare 1 kapToHy (10-e Mecto npotus 6-ro y PCOCP B 1989 1.), uTo 06BSICHSIETCS CTarHauueir 06beMoB
MIPOM3BOACTBA B CTpaHe Ha (GOHe TOYTM JBYKPATHOTO POCTA MPOM3BOLACTBA JAHHBIX BUAOB MPONYKIMYU B MUPE.
Ha nosie HoBOro 6MOTOIIMBHOIO CEKTOPA YAAJIOCh CPasy 3aHITh BhICOKYIO A0JII0 pbiHKa (7,1 %) 1 JOCTOIHOE MeCTo
B peiitunre (5-e).

Takum o6pa3om, HECMOTPS Ha CEPbE3HENIINI TPaHC(HOPMAIMOHHbBIN KPU3NC, Yepe3 KOTOPbIN MPUIIITIOCH TPOITI
POCCUICKOM JIECHOM MPOMBbIIIIEHHOCTH B 1990-X TT., K KOoHIy 2020-X I'T. yIaa0Ch MOJHOCTbIO BOCCTAHOBUTD U Jaske
CYILIEeCTBEHHO HAPACTUTD TO3UIIMM IO OCHOBHBIM U HauboJsiee MpuObIIbHBIM BUAAM TPOLYKLMM, COXPAHWB BIUSHIE
Ha MMPOBOJ PbIHOK ¥ YBEJIMUMB 00eCIIeUeHHOCTb BHYTPEHHEI'O ITOTPe6MTe s KOHEUHOV ITPOIYKIIVe.

CrnemyeT MpM3HATD, YTO MOTEHIIMA Pa3BUTUSI OTPAC/IM ObUT MO-TIPesKHEMY GoJIbIie ero haKTUYeCKOro MCIOJb-
3oBaHMs. LlIpoka KpUTHMKA COCTOSTHUSI POCCUICKOTO JIECHOTO XO35/ICTBA, KOTOPOE B TEUEHNME BCErO TIOCTCOBETCKOTO
1eprofa MOCTENeHHO IerpaypoBalio M3-3a HEOCTATOYHOIO (PMHAHCUPOBAHMS M HE3aBEPILIEHHOCTH pe(OpMbI 110
repemaye yacTy JIeCOB B YaCTHYIO cobcTBeHHOCTb (Bosch, 2021; Sohag et al., 2023; Torniainen et al., 2006; Ulybina,
2014; Auronosa, 2017). DTo mIpUBOOUT K ITOCTEIIEHHOMY YXYOIIEHUIO AOCTYITHOCTY ChIPbS ¥ BO3PACTaHUIO €ro
CTOMMOCTH, B pe3y/IbTaTe Yero BO3MOXKHOCTD CYIIIECTBEHHOT'O YBEJIMUEHNSI TPOMU3BOCTBA JIECHOM ITPOLYKIIMK OyIeT
orpannyeHa. [jis1 masbHENIe MUPOBOI IKCIIAHCUY B YCJIOBUSIX MEIJIEHHO PACTYIIErO CIPOCa M CPaBHUTETBHO
HEBBICOKMX IIeH HEeOOXOIMMbl MUHMMAJIbHbIE U3IEPSKKM, KOTOPBIX MOXKHO JOOUTHCS JIUIIDL 3a CUYET JOCTVDKEHMS
HaMMeHbIIIell BOSMOYKHOV CTOMMOCTH ChIPbSI.

14 EAOSTAT. Food and Agricultural Organizaton of the United Nations. https://www.fao.org/faostat/en/#data/FO

15 MeskrocymapcTBeHHblit cranzapT «Brorommeo tepmoe. TexHMUecKye XapaKTEPUCTVKMA ¥ Kacchl TomumBa. Yacts 1. O6mme
tpebosaumst». TOCT 33103.1-2017 (ISO 17225-1:2014). Oara sBemenns: 01.01.2018.

16 Hampumep, KpymnHeiiieii JieconpoMbliIeHHOI koMmanuu JanpHero Boctoka RFP Group 3aBoj; 1O IPOM3BOLCTBY TeJlIeT MOLI-
Hoctbio 100 Thic. T B rop oboriencs B 2,5 wipza py6. Cum.: B XabapoBckom Kpae 3aBepIiieHO CTPOUTEThCTBO 3aBOA IO TPOU3BONCTBY
nesutet 3a 2,5 mupn py6ieit. (2021, 31 aBrycra). Russia forest products. https:/www.rfpgroup.ru/news/v-habarovskom-krae-zaversheno-
stroitelstvo-zavoda-po-proizvodstvu-pellet-za-25-mlrd-rubley
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Tabymna 3
BbIBO3Ka JJpeBeCHHBI ¥ IPOU3BOACTBO OCHOBHBIX BU/0B IIPOAYKIMMY JIECHON MPOMBIIIIEHHOCTH B Poccun
B CpaBHEHMM C BeAYLIMMU MUPOBBIMU KOHKypeHTamu B 2019 r.
Table 3. Wood export and production of the main types of products of the forestry industry in Russia
in comparison with the world’s leading competitors in 2019
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Mup B uesniom / The world 3922,5 483,9 108,5 100,3 122,5 404,2 46,7
Poccus / Russia 218,4 448 4,1 7,2 3,7 9,2 3,3
(mecto B Mmupe) / (position in the world) 6) “4) 6) 3) (7) (10) 5)
(monst B mupe) / (share in the world) 5,6 9,3 3,8 7,2 3,0 2,3 7,1
Esporneiickuii coro3 / European Union 501,5 108,8 5 30 1,8 85,5 21,1
CIIA /USA 459,1 82,4 9,9 3,9 6,7 68,1 8,7
Bpasumms / Brasil 264,6 10,1 2,9 34 53 10,5 0,7
Kurait / China 308,8 67,5 56,6 30,6 62 111,7 0,9
Wupus / India 352,1 24 10 1,2 1,1 16,8 0
Kanapa / Canada 141,7 41,8 1,9 1,7 1,5 9,5 3,4
Wnponesnus / Indonesia 123,8 2,7 45 0,1 0,7 12 0,3
Ddmorms / Ethiopia 116,1 0,03 0,02 0,02 0 0,08 0
IIP Kouro / Democratic Republic of the Congo 91,3 0,2 0,002 0 0 0,08 0
Snonwms / Japan 30,4 9 3,4 1,1 0,8 25,4 0,2

Hcemounux: FAOSTAT.
Source: FAOSTAT.

OueHb yCHeNHbIMA IJISI OTEUECTBEHHBIX JIECOMPOMBIIIUTIEHHNKOB oKasamnch 2020-2021 rr., korma BBeieHHbIE
10 BCEMY MUPY «KOBUIHBIE» OTPaHMYEHMSI CTUMY/IMPOBAJIM CITPOC Ha JIECHYIO ITPOAYKIMIO U MPUBEJIM K KPATHOMY
POCTY 1IeH Ha OT/eJIbHbIe BUIbI, HAIIpUMeD, MuIoMaTepuasbl 1 6moTorimeo (Psa3anos, 2023). PeiHOUHAass KOHbIOH-
KTypa MO3BOJIMJIA TIOJTYUUTh IOMOTHUTENIbHbIE, (DaKTUUECKM PEHTHbIE OXOMbI, KOTOPbIE OTPA3WINCh HA BBICOKOM
TIPUOBLIM BCEI OTPACIN U OXKUAAHUSIX JajbHelero pocra mpoussonctsa (Kysammn u op., 2021; Canbanukos, 2021;
[npos u gp., 2020).

Hauaso 2020-x rr.: HOBbI€ CAHKIIM}M BMECTO BOIIOILIEHVSI HOBbIX HAJEX]I,

Urak, K py6esky 2020-x IT. poccuiicKkast JieCHasl POMbIIIJIEHHOCTD TOZOIILIA C YBEPEHHBIM POCTOM ITPOU3BOI-
CTBA ¥ MPOJAK CBOEJ MPOAYKIMM KaK BHYTPU CTPAHbI, TAaK ¥ HA IKCIOPT. TeM He MeHee poJib OTPACy KaK UTPOKa
[71062JIbHOTO PhIHKA OKA3a/1aCh HEOCTATOYHO 3HAYUTEIBHOM, UTOOBI TIOMYUUTh «MHAYIBTEHLINIO» UV OTCPOUYKY OT
3armagHbix caHkumii 2022-ro u nowtenyomux ronoB. [Tockonbky nuuimmpyembie CIIIA skoHOMMUY€eCKYe OrpaHUYeHNsT
MyOIMYHO TTO3UIMOHUPYIOTCSI KaK MMeIOLe MOJIMTUIeCKMe 1IeJIM, HO Ha Jiejie HeCyT aHTUKOHKYPEHTHBIN CMBICIT
(Oemape, 2024), nx CTpyKTypa M Cuia B KOHEUHOM MTOTE OTPasKalOT SKOHOMMUYECKME MHTEPEChI OINpeneeHHbIX
T'PYII BIUSHUS.
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IIj1st pOCCMITCKOM JIeCHOV TTPOMBIIIZIEHHOCTHM Hanbosiee UyBCTBUTEIbHBIN yaap okasaayu caHkiyyu EBporieiickoro
COI03a, MIOCKOJIbKY CTPaHbl 00beqVHEHVS ObLTM KPYITHBIMM IIOKYTIATEJISIMU POCCUICKUX JecomaTepuasnos (I'opaees,
[TekeB, 2023).

O61MiT 06beM 3arOTOBKM JI€JIOBOM IpeBeCHHbI (HEOOPabOTaHHBIX JIECOMATEPUAIOB) COKPATUIICSI MeHee 3Ha-
YNTEJIbHO, YeM OKumaaoch: co 183,5 mun ky6. M B 2021 . mo 171,1 mutH ky6. M (=6,8 %). [To oTgenbHbIM Bugam
MPOLYKIVM KPU3UC OKasascs mryoke. OpreHTMPOBAHHOE Ha SKCIIOPT, TPEUMYIIeCTBEHHO B EBpoITy, TpoKU3BOACTBO
6uotormBa norepsijio 2/3 crupoca (BykoBuu, MexpeHiies, 2023). DTo 0Ka3ajoCh YyBCTBUTEIbHBIM yIAapOM, O0CO-
GeHHO JIJIST TeX MPeIPUsITHIA, KOTOpble OYKBaJIbHO HaKaHYHe MHBECTUPOBAIM B PACIIMPEHME COOTBETCTBYIOIIMX
IIPOM3BOICTBEHHBIX MOIIHOCTEI, IIPMYEM, Kak IIpaBuIo, B goir'’.

AHajnornynas cutyanys cJIokKuiach ¢ gpanepoit. Ee mpomsBoacTBO cOKpaTuiioch ¢ 4,5 mix ky6. m B 2021 1. o
3,3 MutH Ky6. M B 2023 1. (—26,7 %). Cyns 1o onepaTtuBHO (ITOMECSIYHONM) CTaTUCTUKE, TIOKa He HabJTIomaeTcst pu-
3HaKOB BOCCTAHOBJIEHVSI 3TOTO ITPOM3BoaCTBa (puc. 4). [IpnunHa 3akrouaeTcs B pakTope, KOTOPBIN B ITPESKHME OB
CMOCOOGCTBOBAJ PAa3BUTHUIO CEKTOPA, — BBICOKOM CITPOCE CO CTOPOHBI 3alaIHbIX MOTPEOUTEIIEN.

Pernonb! poccuitckoro ceBepo-3araza, MCTOPUYECKY OPUEHTUPOBAHHbIE Ha 3TY SKOHOMUYECKYE CBSI3Y, VCITBITAIN
HanOOIBIINI IOK OT ux npekpaiuenus (JIlykun, 2023; Yerummuckure, JIykun, 2024). OgHako HeraTuBHbIe 3 PeKTbI
HaOJTIONAINCh U [IJIST APYTMX SKCIIOPTHBIX HATIPaBJIE€HNI, TOCKOJIbKY, IIOMUMO MPSIMBIX 3alIPETOB Ha TOCTAaBKM MPO-
IYKIWY B ONIpeieJIeHHbIe CTPaHbI, AJISI BCEI POCCUIICKOV SKOHOMMYECKOM IesITeIbHOCTY HACTYITM/IA 3110Xa TPYIHO-
CTeM C JIOTUCTUKOI ITOCTAaBOK U BefeHMsI (PMHAHCOBOM IESITETbHOCTY, OTPa3uBIIasiCs Ha ee o6bemMax (AHAPIOLINH,
I'puropses, 2022; Mankuua, banakuu, 2024).
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Hcmounux: Poccrart.

Fig. 4. Operational (monthly) dynamics of plywood production in Russia in 2021-2024, thousand tons

Source: Rosstat.

17 Bpimre mpuBommIcst Takoit mpumMep: mpounssonctso RFP Group.

94 Eﬂ RUSSIAN JOURNAL OF ECONOMICS AND LAW | T.19, N2 1 | 2025



Ivires A. 1., c. 80-99

BaskHo moHumare, uto Kurait Kak KpymHENIMiA UMIIOPTEp JIECHOM MPOAYKIMM B MUPE U TJIaBHbIN 3apyOesKHbII
MapTHEP POCCUIACKOM JIECHOM MPOMBIIIUIEHHOCTHM 3aMHTEPECOBAH B LIEHOBOM JEMITMHTEe U IParMaTMyHO MOJIb3YeTCs
BO3MOYKHOCTBIO MOJTYUUTh CYIIECTBEHHbIE CKUIKY Ha 3aKYIKM MPOAYKIINY, KOTOPYIO POCCUIACKME TTOCTABIIMKA Ha-
MIPaBJISIIOT B TOM UMCJIE C HbIHE 3aKPbITOTO €BPOIENCKOrO phiHKA. [Ipy sTOM 3aMenjieHue 3KOHOMMUYECKOTO POCTa
B KHP, a Ttaxoke cTparernueckuii Kypc Ha pa3BUTHE BHYTPEHHEN JIECHOV MTPOMBIIIJIEHHOCTU HE TIO3BOJISIIOT PacCum-
TBIBaTb Ha JIOTIOJTHUTEJIbHbIE EMKOCTY PhIHKA JJIs1 CObITa POCCUIICKON JIeCHOM MponyKimu. Harpumep, cpegHue 1ieHbl
peayusaLyMy Ha mmoMarepuanbl Ha yorosuax nocraBku FCA TTAO «Cereska I'pynm» cokpatumnch ¢ 239 espo/m®
B 2021 r. o 151 eBpo/m® B 2023 r. CrarHauys IeH IpoMCXOAUT Ha (JOHe Pe3KOro poCTa CTOMMOCTH (paxTa: Ha KMUTai-
ckoMm HarpaeeHny B 2023 1. on crown 73 gomn. CIIA/M® (+52 % x 2022 r.) myis mtomarepuanos u 77 gomt. CIIA/m®
(+52 %) - past banepsr'®,

HoBble pbIHKYM CObITA OKa3bIBAIOTCS HEJOCTYITHBIMM JIJISI POCCUICKOT'O JIECOITPOMBIIIJIEHHOT'O SKCIIOPTA 10 IIPUYMHE
TPAHCIIOPTHOM YIJIEHHOCTY M HU3KOM CTOMMOCTY ITPOLYKLMM, KOTOPAsi He TIO3BOJISIET TIOKPLIBATH JIOTUCTUYECKME
¥ GVMHAHCOBBIE U3IEPKKM, COXPAHSISI PUEMIIEMbIN YPOBEHb PEHTAOETbHOCTI.

BHyTpeHHMUIT PHIHOK OCTAeTCsl CTAaGMIIbHBIM, HO TaKyKe MUCIBIThIBAET BJIMSIHUE IT€PEOPUEHTAIINY TPAHCIIOPTHBIX
TTIOTOKOB BHYTPM CTPaHbI C EBPOTIEIICKOTO Ha IOKHOE ¥ BOCTOYHOe HamnpassieHys. CpeiHss CTaBKa Ha IPy30IIE€PEBO3KY
6ymary 1 6ymMaskHOM yriakoBku B Poccuu Boipociia ¢ 3,5 Toic. py6ieii B 2022 1. 1o 5,5 Thic. py6. B 2023 1., T. €. Ha 56 % .

B pesysbraTe CIOKMBIINXCST OOCTOSITENIBCTB COXPaHEHMe MMO3UIUI POCCUIACKON JIECHOV ITPOMBIIIIEHHOCTY Ha
9KCITOPTHBIX PHIHKAX MPOVCXOAMUT 3a CUET COKPAIEHMS BBIPYUKM, UYTO HEM3OEXKHO CKas3bIBAeTCsl Ha (MHAHCOBOW
YCTOMYMBOCTY KOMITAaHU OTpacv. HecMoTpst Ha TO, UTO B 11€JIOM KPU3UC B OTPAC/IV OKA3aJICs TOpa3io MeHee rrybo-
KM, 4eM O3kuaoch B 2022 T., COBOKYITHbIN HETaTMBHbIN 3(D(EKT CaHKIMIA, 6e3yCIOBHO, CYIIIECTBEHHO 3aTOPMO3MJT
pasBUTHE POCCUIICKOM JIECHOM IMPOMBIIIJIEHHOCTM.

3aknoueHue

JlecHast IPOMBIIIIEHHOCTh He IIPUBJIEKAeT OOJIbIIOTO BHUMAHMS OOIIEeCTBEHHOCTHM, TOCYIAPCTBEHHONM BACTH
¥ MHBECTOPOB. [IpoMbllisieHHasT PeBOJIIONNMST CO3[ala MHOKECTBO aJbTepPHATUB MPOAYKIUY U3 APEBECUHbI, CBEs
Ha HeT JIeCHYIO peHTY. [loatomy B oTinume ot HedTH 1 rasa JieCHbIe TOBapbl CTOST POBHO CTOJIBKO, CKOJIBKO HEO6-
XOIMMO [IJIS1 UX HOPMaJIbHOTO ITPOoM3BoACTBa. Ha ytlecHoM 613Hece He yaaeTcst MHOTO 3apaboTarh, a IJis ToCyIapCTB
3a4acTyIO JIECHOE [IeJIO U BOBCE SIBJISIETCSI O6peMeHeHeM. VIMeHHO 110 3TON IIPMYMHE B MUpPe HET CTPaH, B KOTOPBIX
JIeCHas IIPOMBIIIIEHHOCTh 6b1j1a O6bl BasKHEMIIINM CEKTOPOM SKOHOMMKIA.

B pabore nmokasaHo, 4TO, HECMOTPSI Ha Kpu3uc, mocyuemonasiimii 3a pacragom CCCP, poccuiickoii JieCHOM Ipo-
MBIILIJIEHHOCTH YIAJI0Ch HE TOJIBKO COXPAHUTh, HO U YIIPOUUTh CBOM TIO3ULIMIM HA MUPOBOM PhIHKE JIECHOM MIPONYKLIMA,
paciMpUTh IKCIOPT M HAPACTUTh 00ECIIeUeHHOCTh BHYTPEHHETO PhIHKA JIecOMaTepraiaMi U IOTPeOUTeIbCKUMMA
ToBapamu. Jlake TsKeJbIi yaap eBpomeiickux caHkiyi 2022-2023 rr. oTpacb Mpolilia JOCTOMHO, XOTs U He 6e3
MOTEPb.

Meskay TeM aHa/IM3 Ha JJIUTETbHOM MTPOMEKYTKE BPeMeHM MOKa3bIBaeT, UTO BCEe ITU ApaMaTHUecKue KpaTKo-
U CpeqHeCpOUHbIe COOBITHSI He MEHSIIOT IJIaBHOTrO (akTa: OTpac/iv He YIaeTcs IOJTHOLEHHO MCIT0/Ib30BaTh CBOI I10-
TEHIIVAJI, MMes B BUIY TMTaHTCKIME IO MepKaM BCel IIaHeThI 3ar1achl IPeBeCHOro Chipbsl. Ero, oueBmmaHo, 1OCTaToYHO,
YyTOOBI CEpbe3HO M3MEHNUTh ITOJIOKEHME [ejI BO BCeM MUPOBOM JieCHOM feste. OmHaKoO [IJIs 9TOr0 HeOOXOAMMBI JOJIT0-
CPOUHbIE MHBECTUIIMM HE TOJbKO B PacIliipeHie BbITycKa MPOAYKIINMA, HO ¥ B BOCITPOM3BOACTBO JIECHBIX PECYPCOB,
Co3maHMe CUCTeMbI YIIpaBIeHys MMM Ha IeCSITUIETHS BIIepe].

PasBuTie BHyTpeHHEro CIIPOCa 3aBUCUT OT MIOKYIIATeTbCKO CIIOCOOHOCTHM HACeIeHNS U €r0 YMCJIeHHOCTH. B yc-
JIOBUSIX CJIOXKHOV JieMorpaduuecKoi CUTYalu eOVHCTBEHHAsT HaZleyKla 0CTaeTC sl Ha OIepeskaroiiiil SKOHOMIMYE CKIAI
POCT, IIpMYEM He TOJIbKO 3a CUeT OTAeJbHbIX CEKTOPOB SKOHOMMKM, HO ¥ B «HEIIPMOPUTETHBIX» €€ 4acTaxX. TOJbKO
MHTEHCHUBHBIN pOCT 6,1aT0COCTOSIHMS HAaCe/IeHNMS ITO3BOJIUT MPEIbIBUTH ITOBBIIIEHHBIN CIIPOC Ha KIIAIIHOE ¥ KOM-
MepuecKoe CTPOUTENIbCTBO, Mebeslb, TOBaphI [JIs TOMa, YIIaKOBOUHbIE MaTepuasibl, BOCTpe6OBaHHbIE COBPEMEHHO
TOPOJICKOM SKOHOMMKOIA.

18 Segezha Group. omoBoit oruer - 2023. https://segezha-group.com/upload/iblock/166/nyak13rwuscdl qrf5gi6880ssmzp1qg6.pdf
19 Tam ske.
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Hayunast HoBu3Ha: aHanm3 BiausiHus u Bocnpusttus uaeit C. C. AnekceeBa Ha OTpac/ieBOM ypOBHe (IIpeske BCEro B HayKe
TPYZOBOTO TpaBa) He ObUT 0 HACTOSIIIIErO BPEMEHM MTPEeIMETOM HayyHOI'O MCCIenoBanyst. B pabore mokasaHa 3HaYMMOCTb
Vel eCTeCTBEHHOrO MPaBa M UX BOCIPUSITHUS B TIO3UTUBHOM IIpaBe, B TOM UMCJIe TPYIOBOM, a TaKsKe BOILIOIIEHME MIei
C. C. AnekceeBa Ha YeJIOBEKOIIEHTPU3M ¥ I'yMaHM3M B HAIlMOHAJIbHOM TPYHOBOM mpaBe. OGOCHOBAaH BBIBOI, O BJIVSIHUMU
B3rsimoB C. C. AsekceeBa Ha GOpMY/IMpPOBaHMe psiia MPUHIIAIIOB TPYIOBOIO IIpaBa, 3akperieHHbIX B KoHctutynymu PO
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Abstract

Objective: to identify the influence of conceptual scientific ideas of S. S. Alekseev on the development of the labor law doctrine.
Methods: dialectical method of cognition, as well as a set of general scientific (system analysis, synthesis, classification,
generalization, induction, deduction) and specific-legal (formal-legal, comparative-legal) methods.

Results: the genesis of S. S. Alekseev’s views on the system and structure of law, their perception and consideration in the
system of labor law was investigated. The author shows three conceptual approaches to building the labor law system and
substantiates the division of the special part of labor law into three sub-branches: individual, collective and procedural labor
law. S. S. Alekseev’s views on the principles of law are analyzed, including their classification into basic, inter-sectoral, and
sectoral principles of law and principles of legal institutions.

Scientific novelty: the analysis of the influence and perception of S. S. Alekseev’s ideas at the sectoral level (primarily in
the science of labor law) has not been the topic of scientific research so far. The work shows the significance of the ideas
of natural law and their perception in positive law, including labor law, as well as the embodiment of S. S. Alekseev's ideas
on human-centrism and humanism in the national labor law. The author substantiates the conclusion about the influence
of S. S. Alekseev’s views on the formulation of labor law, enshrined in the Constitution of the Russian Federation and the
Labor Code of the Russian Federation, including freedom of labor, social justice and some other guiding legal principles
of this sector.
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Practical significance: is expressed in the fact that the ideas about the labor law system can be used in the subsequent
systematization, including in the new codification of labor legislation. The ideas about the labor law principles can be applied
for the improvement of Article 2 of the Labor Code of the Russian Federation and be taken into account by courts and other
law enforcement agencies in overcoming gaps in law and resolving legal conflicts and other defects in law.
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BBepeHue

B 2024 r. otmeuaetcst 100-7eTHMIA 100MJI€l BBIAAIOIIETOCS COBETCKOTO M POCCUIICKOTO YUEHOTO-TEOPEeTHKa
u npaBoBena-uyBwicTa Cepres CepreeBuua AsekceeBa (1924-2013). Ero Hayunomy Haciaenuio B Poccunm, Ha
MIePBbIN B3I, VAEIIeTcs: JOBOJIbHO MHOro BHMMaHus. B 2010 r. 6pu1 n3mad 10-TOMHMK €ro TPyaOB, COCTOSIII
MIPEVMYIIIECTBEHHO U3 HAy4HbIX U yueOHbIX pabort. [Tocienusist ceccust EBporneiicko-A3mMaTcKoOro mpaBoBOrO KOH-
rpecca, mpoxonusiiast 23-24 mas 2024 r. B Exatepunbypre, 6pu1a nocssieHa ero 100-netHeMy 106miiero, rae 6b11m
03ByUeHbl HEKOTOPbIE MbIC/IN, U3JIO’KEHHbIE B HACTOSIIEN CTaThe.

Bmecre ¢ Tem aHanmM3 BAMSIHUS M BOCIIPUSITHS Hay4HbIX obieTeopetnueckux umeii C. C. AyiekceeBa Ha OTpac-
JIEBOM YpoOBHE (TIpesKie BCEro B HayKe TPYZOBOIO IMpaBa) He ObUT 4O HACTOSIIEro BpeMeHM MpeAMeTOM HayuyHOI'o
uccienoBanms. DTuM (HakToM 1 00YCIOBIEHbI KAK HOBM3HA, TaK U 1ieJIb HAMCaHMs HACTOSIIEN CTaTbi — BBISIBUTh
CTerneHb BAUSHNUS HayuHbIX uaei 1 B3risaoB C. C. AjiekceeBa Ha pasBUTHME JOKTPUHBI TPYLOBOTO ITpaBa Ha IIpuMepe
IBYX GyHIaMeHTa bHbIX TPOGJIeM OOILIEN YaCTy TPYIOBOIO IIPaBa, TAKUX KaK CUCTeMa 1 MIPUHIIMAIIBI TPYIOBOTO IpaBa.

[IpaBoBas mokTpuHa, opmupyeMasi B MEPBYIO ouepeb B paMKaX HayYHbIX Pa3pabOTOK M3BECTHBIX YUEHbIX-
IOPUCTOB, OKa3bIBaJia B IIPOILLIJIOM M IIPOAOJIKAET OKa3bIBaTh B HACTOSILIEEe BpeMsl BO3IE/CTBIME Ha IIOCTPOEHEe BCel
CUCTEMBI TIPaBa, CCTEMbI 3aKOHOIATENIbCTBA, & TAKKe Ha MPUHIIMAIIBI TpaBa. VIHOTIA 5TO BO3IENCTBIE HOCUT TIO3UTHB-
HbI}, TIPOTPECCUBHBIN XapaKTep, COBEPIIIEHCTBYs e/ iCTBYIOIlee 3aKOHOIATeIbCTBO, TOPOI — HEraTUBHbIN, IIPUBOIS
K €ro pasbaiaHCHPOBKe, TIOSIBJIEHNMIO TeX MUJIU MHBIX TIPO6EJIOB B IIpaBe, IoPUIMUIECKIUX KOJIIUSUI 1 UHBIX Ne(deKTOB.
He saBnsieTcst McK/IIOUeHMEM M TPYIOBOE MPaBo, Ha Pa3sBUTME KOTOPOTO B TOV WJIM MHOV CTEIeHY OKa3ali BJIMSHIE
1 KOHIenTya/bHble HayuHble uaen C. C. AjlekceeBa, BOIUIOIEHHBIE 1 YUMThIBaeMble B JOKTPMHE TPYIOBOIO IIpaBa
yUeHbIMI-TIPABOBENAMM, a TAKKE B 3aKPEIJIEHMI TIPUHIIUITOB TPYIOBOTO MpaBa B TPYIOBOM 3aKOHOAATeIbCTBe Poccun.

Pe3y1\bTaTbI UCCAEAOBaAHUA

1. Upeu C. C. AnekceeBa 1o cucTeMe U CTPYKType IIpaBa U UX BNSHNUE HAa CUCTEMY
U CTPYKTYPY TPYAOBOro NpaBa

U3 6osee uem ABYX IECITKOB YUYeOHUKOB, TOCOOMH 1 HayuHbIX paboT C. C. AsiekceeBa MmoHorpadust « CTpyKTypa
coBeTcKoro mpasa» (Asekcees, 1975) oTHOCUTCS K IMKITY €ro (yHIaMeHTaIbHbIX HayUHbIX pa3spaboTOK B OOLIEH
TeopuM MpaBa U B UIMBWINCTUKE M OFHOBpEeMEHHO 0003HauaeT JajbHelllne yriaybieHHble KOHIeNTyaabHble MO/ -
XOfbI TIPaBOBeNa K OOIIeTeOPeTMUEeCKMM BOIIPOCaM CUCTEMbBI M CTPYKTYpbI npaBa. B 10-ToMHOM coGpaHuu co-
yyHenuit C. C. AsekceeBa 3Ta MOHOTrpadust BKIIIOUeHa BO BTOPoy ToM «CrieljaibHble BOIPOCHI ITPaBOBEHEHMSI».
Ilasee MpOLIUTUPYEM HEKOTOPbBIE KOHIIETITYaIbHbIE UIEN aBTOPA 3TOM KHUTHU, C KOTOPBIMU CIIEIIMAIUCThI B 06/1aCTH
TPYAOBOTO TpaBa BPsif, Ji OYOYT CIIOPUTH U KOTOPbIE MMEIOT MPSIMOE OTHOILIEHNE K CTPYKTYpPE U CUCTEME, B TOM
YucIie M TPyLOBOTO IpaBa.
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C. C. AnexkceeB micas Bo BBemeHui: «Ecin mpaBo, mpaBoco3HaHMe, HOPMaTUBHbIE U MHAUBUOYaJbHbIE aKThI,
MIPaBOOTHOIIIEHNS — CJIOBOM, BCE YaCTH IOPUANYECKON HALCTPONKM 06pa3yIOT IIeJIbHBIN, B3aUMOIEMCTBYIOIIMIA BO
BCEX CBOMX YaCTSIX MEXaHM3M PEryJIMpOBaHMsI OOIIECTBEHHBIX OTHOILIEHUH, TO M CAMM HOPMbI — OCHOBA MEXaHM3-
Ma ITPaBOBOT'O PETYIMPOBAHMS — BBICTYIAIOT B KAUECTBE €AVHON CTPYKTYPHO-CIOXKHOM PETYIATUBHOM CUCTEMBI»
(Anexkcees, 1975. C. 4). B 31011 pabore, XOTSI ¥ He CTOJIb OJHO3HAYHO, HO YyKe€ HaMeJaeTCs! IOCTENEeHHbI OTXO
YUYEHOTO OT IOCIIOICTBOBABILIE} B COBETCKOI Teopuu IpaBa ¢ KoHia 1930-X TT. y3Ko-HOPMaTUBUCTCKOM (FOPUAVKO-
MMO3UTUBUCTCKO, JIETUCTCKOM) KOHIenuuu npaBornoHnmanust. [lapamiensHo ¢ C. C. AyiekceeBbIM 3TOT KOHILIEIT
IIMPOKOTO MMPaBOIIOHMMaHMSI CTa/l 0O0CHOBBIBATh B CBOMX paborax koHia 1970-x — nauana 1980-x rr. B. C. Hep-
cecstaiy (Hepcecsni, 1983).

C. C. Anekcees nuiiet: «CTpyKTypa Mpasa Py TaKoi TPAKTOBKE BbIPAkaeTcs B MEPBYIO OUYepeib B peasbHOM
BHYTPEHHE PacuJIeHEHHOCTH JTaHHOV HAIlMIOHAJIbHOM IIPaBOBOI cucTeMbI, AvddepeHIPOBaHHOCTH, B «Habope»
€e COCTaBHbIX KOMIIOHEHTOB — OTPACJIeN, UHCTUTYTOB, HOPM, MX 3JIEMEHTOB. JIMIIIb TPYU TAKOM IMOXOJE K CTPYKType
MpaBa BO3MOXKHO DeIlleHVe TEOPETUKO-TIPAKTUUYECKUX 3a1ad, CTOSIIIUX Tepe] I0PUINIECKO HayKoii» (AJIeKCeeB,
1975. C. 18). C atum yTBepsKIeHNeM CIOKHO MOCIOPUTh. I10m0o6HbBIN TOAXO0 K IOCTPOEHNIO CTPYKTYPhI IIpaBa
SIBJISIETCST KJIACCUUYECKMM M XapaKTePHbIM KakK JIJIs1 COBETCKO, TaK U TIOCTCOBETCKO IOPUCIIPYAEHIINN.

B ciemyroieint raBe Toii ske MOHOrpaduu, paccykmas o6 3yieMeHTaxX CTPyKTypbl mpaBa, C. C. AJiekceeB OT-
Meuvaet: «Pasymeercs, 3TOM Tpuazmoii (HOpMa, MHCTUTYT, OTPACIb) HE UCUEPIbIBAETCS CIOXKHOE CTPOEHNe TpaBa.
YKa3aHHbIE 3BEHbSI XapaKTEPU3YIOT JIKIIIb [JIABHbIE BEXY MMPABOBOI cUCTeMbl. KpoMe HOPM, MHCTUTYTOB, OTpaCIIei,
KOTODbIE SIBJISTFOTCSI HEOOXOAMMBIMU 3JIEMEHTAMU TIPABOBOM CUCTEMBI M TTOTOMY «OOSI3aTeIbHO CJIEAYIOT OOMH 3a
IPYTUM», €CTb U TaKie He Bcerma Heo6XoaMble paBOBbIe 00Pa3s0BaHus, Kak CyOMHCTUTYThI 1 opoTpacin. Ocoboe
MECTO B IIPaBOBOM CHCTEME 3aHMMAIOT IIPaBOBbie NPUHLMIILI» (Asiekcees, 1975. C. 23). DToT Te3uc 06 3/1eMeHTax
cucTeMbl (CTPYKTYPBI ITpaBa) Takke ObLT BOCIIPUHST B HayKe TPYIOBOTO MPaBa M IMIMPOKO MPENCTaBIeH B Y4eOGHOM
sutepatype. OrpaHMIMMCs OMHMUM MTPUMEPOM: MHCTUTYT TPYAOBOTO TOTOBOPA, KOTOPbI OTHOCUTCS K IIEHTPAJIbHOMY
MHCTUTYTY TPYAOBOTO MpaBa (ero 0CO6eHHOM YacTH), IeIUTCSI KaK MUHMMYM Ha TPY IPaBOBbIX MOABIHCTUTYTA: 3a-
KJTIOUeHe TPYIOBOTO JOTOBOpPA, M3MeHEeHe TPYIOBOro JOroBOpa i MpeKpallieHe TPyLoBOro JOroBopa. 3aMeTuM,
yto JI. }O. ByrpoB nosgHee 060CHOBaI OTHECEHVE K 3TOMY IIPaBOBOMY MHCTUTYTY eIlle Y YeTBEPTOTrO CyOMHCTUTY-
Ta — MPUOCTaHOBJIeHMe TpymoBoro gorosopa (byrpos, 2013. C. 411-432), uTo 66110 MOAAEPIKAHO KaK POCCUICKUMU
(Yyua, 2023. C. 97), Tak u 6emopycckumu yueHbiMu-topuctamu (Kypoiiesa, TomareBckuii, 2014. C. 300-302).

U3 kounentyanbbix uaei C. C. AjiekceeBa 0 CTPYKTYpe IIpaBa i €ro 3JIEMEHTOB MOTYT ObITh PeaM30BaHbl Ha
OTpacjeBOM YpOBHE, B TOM UMCJIe U B TPYAOBOM IIpaBe, pasjnyHbie COOCTBEHHbIE KOHIIETITYaTbHbIe TOIXO/IbI.

31ech yMEeCTHO BCIIOMHUTD ¥ TIpo MoHorpaduio M. B. MosoaiioBa, MOCBSIIIEHHYIO CUCTEMAaM TPYLOBOTO IpaBa
" TpymoBoro 3akoHomatesnbersa (Mosmonios, 1985), MHOrMe Hay4yHbIe MIeM KOTOPOrO TaKsKe BHECIM CBOIO JIEITY
B HayyHOe 060CHOBaHYE MOCTPOEHNST POCCUIICKOIM OTPaC/iM TPYHAOBOTO MpaBa M OMMUPAIUCh Ha MPeIIecTBYIOe
o6ieteopetnueckue paspadborku C. C. AJekceesa.

Boobi1ie, B Hayke TpymoOBOro rpasa (He TOJIbKO POCCUICKON, HO 1 6e/I0pyCcCcKoil) chopMUpPOBaIMCH IO MEHBbIIIENH
Mepe TPU KOHIIENTYaIbHBIX MOAX0Ja K CYCTEME OTPAC/IM TPYIOBOTO MpaBa:

1) mpaduuuonmsiii nodxod, MIMPOKO paszeisieMblii B HayKe TPYIOBOTro IIpaBa, IpeAIio/iararoliyii fejieHne OTpacin
TPYZOBOTO MpaBa Ha OOIIYIO 1 OCOOEHHYIO YaCTH C MOCeMYIONIMM paszeIeH/eM YacTeli Ha MPaBOBbIe MHCTUTYThI,
MHOTIA U TOABIHCTUTYTHI';

2) koHyenmyanbHoili Nodxod B. M. Jle6edesa (Jle6enes, 1997. C. 15-18), koTopblit 060CHOBAJI BbIfIeJIEHE HAPSIY
¢ 006111eli ¥ 0COGEHHOM YaCTSIMM OTPAC/ii ellle U CIIelMabHOM YacTH, B KOTOPOM IpeICcTaBIeHbl HOPMbI TPYIOBOTO
npaBa, obGecrneunBaoiye audbdepeHIAaINIo TPABOBOTO PETYIMPOBAHNS TPYA C OTAEIbHbIMM KaTeropyusiMu paboT-
HuKoB. K aToMy rmogxony mosmgHee MprCcOeqMHIINCH 1 HEKOTOpbIE APYTrie yueHble-I0PUCThI%;

3) konyenmyanwvHoiii nodxo0 B. I. Menvnuxosoti (Menbankoa, 2004. C. 19-25) u K. JI. Tomamesckoro (Tomaries-
cxuit, 2009. C. 145-149)3, cornacHO KOTOPOMY B CTPYKTYpe 0COOGEHHOM YaCTi TPYIOBOTO IIpaBa BbIHEJISIOTCS 610K

! Kypennoit, A. M. (2020). TpyzoBoe paso Poccui: yueGHuK (4-e usg., ucnp. u gor.). Mocksa: ITpocrekr; I'ycos, K. H., Jliotos,
H. JI. (pen.) (2023). TpymoBoe nipaBo Poccun: yue6HMK a5t 6akanaBpoB. Mocksa: ITpocrekr.

2 Jlymnukos, A. M., Jlymnnkosa, M. B. (2024). Tpyzosoe npaBo: yue6umk. Mocksa: ITpocrniexr. C. 84; Epemuta, C. H., Creranosa,
E. A. (pen.) (2023). TpymoBoe mpaBo: yuebuuk. Mocksa: UH®PA-M. C. 42-43.

5 Tomaruesckuit, K. J1., Bosk, E. A. (2023). Tpynosoe mpaso: yue6. mocobue (5-e u3f., ucrp. 1 goi.). Munck: Amandes. C. 45-46.
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(110 CyTH MTOJOTPAC/IN): MHAMBUAYAIbHOTO TPYHLOBOTO MPaBa, KOJUIEKTMBHOI'O TPYAOBOTO IpaBa U MpoIeaypHO-TIPO-
1[eCCYyaIbHOTO TPYHLOBOTO IIPaBa C MOCJIEAYIOLINM JieJIeHVeM X Ha ITPaBOBbIe MHCTUTYTHI. [JaHHBIN KOHLIENTYaaIbHbIN
TIOI X0, C IeJIeHeM TPYLOBOrO IpaBa Ha TPU YacTu (MHOVBUIYaJTbHOE, KOJUIEKTUBHOE U MPOIIECCYaTbHOE TPYIOBOE
MIPaBO) XapaKTepeH JIJI POMaHO-TepPMaHCKOI MpaBoBoii cemby (ABcTpus, I'epmanns). Poccuiickast u 6estopycckast
MIPABOBbIE CMCTEMbI, KaK M3BECTHO, OTHOCSITCS K pPOMaHO-T€PMaHCKO ITPaBOBOM CEMbE, UTO HE MOXKET He OKa3bIBaTh
BJIMSTHMSI M HAa TIOCTPOEHME OTpaciiell HallIOHAJIbHOTO IpaBa.

O6paTtyM BHMMaHMeE, YTO YCJIOBHOE JieJieHMe Ha OOIIYI0 M OCOOEHHYIO YacTH, a TaKsKe CTPYKTYPUpPOBaHMe B TO-
CJIeHel VHAVIBUYaJIbHOTO, KOJIJIEKTMBHOTO M ITPOLIEAYPHO-TIPOLIECCYaTbHOTO TPYAOBOTO ITPaBa C TEMY Y WJTV MHBIMU
HAIMOHAJbHBIMM OCOGEHHOCTSIMY BCTPEUAETCSI U B TPYLOBOM 3aKOHOJATEThCTBE rocynapcTB — wieHoB EADC. Tak,
XOTs 00111ast 1 ocobeHHas yact B TpymoBom kopekce Poccuiickon @emepariy CTPYKTYPHO He BbIZI€JIEHBI, HO, TIO
CyTH, OBIIIast YaCTh OXBAThIBAETCS YaCThIO MMePBOIi ¢ pasf. I «O6i1iiye MoIoKeHMsT» , KOJUTEKTMBHOE TPYIOBOE TIPaBo —
yacTbio BTopoii ¢ pasn. II « CoumanbHOe mapTHEPCTBO B cepe Tpymar», MHAUBUAYATbHOE TPYIOBOE IIPAaBO — YaCTIMMU
TpeTbel ¥ YeTBEPTOMH, a IMpoliecCyaibHOe TPYOOBOe MPaBO — YacThbiO IsIToi ¢ pasm. XIII «3aimra TpymoBbIX IIpaB
1 cBo6oz. PaccMoTpenie 1 paspeliieHne TPyIOBbIX CITOPOB. ..». CXOKYI0 CTPYKTYypy umeeT u TpymoBoii komekce Kbip-
rei3ckoir Pecrry6miku 2004 1., B koTopom pasg. [ Hazean «O61as yacTb», pasa. 1 BKiItoyaeT HOpMbI KOJIJIEKTUBHOTO
TPYZOBOTO IpaBa (TipaBa COIMAILHOTO TAapTHEPCTBA), a pasz. [X - mpolieccyaabHOTO TPyLOBOro mpasa. B cTpykrype
TpynoBoro komekca Pecriybimku Bestapych Takske Mpy OTCYTCTBMM BbIiesIeHMsI 00111ei 1 0COOeHHOM vacTeit, pasm,. [
«O6111e MoIoKeHMs» KOHILIEHTPUpPYeT B cebe HOpMbI 0011Ieli YacTu oTpaciin, pasa. II «O6iime mpaBuia peryimpo-
BaHUS VHIMBUAYaAIbHBIX TPYIOBBIX U CBSI3AHHBIX C HYUMM OTHOLIEHUI» B TII. 2-16 cocpeqoToumt B cebe MHCTUTYThI
MHIMBUIYAIbHOTO TPYIOBOIO MTpaBa, a pas. IV «O6iiie mpaBusia peryImpoBaHst KOJIJIEKTUBHBIX TPYAOBBIX OTHOIIIE-
HUI» — HOPMbI KOJUIEKTVBHOTO TPYIOBOTO MpaBa. I 1py 3TOM MHCTUTYThI MHAMBUIYAIbHbBIX M KOJUIEKTUBHBIX TPYIOBBIX
CITOPOB OKa3a/nCh B pas3anuHbIx pasgenax TK Benapycu (1. 17 u 36), uTo He SIBJISIETCST ONITMMAaIbHbIM 3aKOHOATE Tb-
HBIM peIIeHMEM C TOUKM 3peHus OTpaskeHust B cTpykrype TK cucteMbl OTpaciu TpymoBOro rnpasa, O UeM Mbl paHee
mcaiu (TomameBckuit, 2009). i cpaBHenust B Tpynosom komekce Pecrry6iky Kasaxcrad 2015 1. yeTKo BbiesieHbl
ob111ast 1 ocobeHHast yacTu. [1py 3ToM 06111€l1 YaCThIO OXBAThIBAIOTCS VI. 1-3, 0COOEHHO YaCThIO — BCE OCTABIIIMECS.
Henocrarok ske crpykrypsl TK Kasaxcrana ycmarpuaercst B ToM, 4to B pasg. I1I «ConyanbHoe mapTHEPCTBO U KOJI-
JIEKTMBHbBIE OTHOILIIEHMST B cdepe Tpya» OKasaaiCh MHAMBUAYaAIbHbIE TPYHOBbIe (1. 15) 1 KOJUTeKTUBHbIE TPYIOBbIE
criopsl (1. 16). OueBMAHO, YTO MHCTUTYT MHIOUBUIYATbHBIX TPYIOBBIX CIIOPOB OTHOIIEHMS K chepe COIMaaIbHOIO
MapTHEPCTBA ¥ KOJUIEKTMBHBIM OTHOLIEHVSIM B cdepe Tpyda He uMeeT (3a MCK/IIoUeHreM mopsiika GopMuUpOBaHus
COIIACUTEJTbHBIX KOMMUCCHUI). Bosiee JIOTMUHBIM B 9TOM BOIIPOCE MPENCTaBIISIETCS TONXOM, M30PAHHbBIN POCCUNCKUM
M KbIPTbI3CKMM 3aKOHOJATEISIMM, KOTOPbIE TIepeHe /I IIaBbl 00 MHAVBUILYAIBHBIX Y KOJJIEKTUBHBIX TPYHLOBBIX CIIOPAX
B OTZIeJIbHBIN Pa3est, TOCBSIIEHHBIN 3allIMTe TPYIOBbBIX IPaB, T. €., IO CYILIECTBY, IIPOLIeCCYaTbHOMY TPYAOBOMY IIPaBY.

C. C. AnekceeB, paccMaTpuBast pa3HOBUIHOCTY OTPACIel MpaBa, TPOBOAMI PasTPaHUUIUTENIbHbIE IMHUMA MEKILY
«OCHOBHBIMM OTPACJISIMM, BHIPAsKAIOLIMMU [JIaBHYIO CTPYKTYPY TIpaBa, ¥ KOMIUIEKCHBIMM OTpacysiMu» (AJiekcees,
2010. T. 2. C. 160).

B 0CHOBHBIX OTpac/isix IpaBa, Mo MbIC/IV YYEHOT'O, «BOILIOIIAOTCS BCE MPU3HAKU M 0COOEHHOCTHM, CBOMICTBEHHbIE
OTpacJIsIM Kak HarboJiee KPYITHbIM U BaXKHbIM IO pasiesIeHIsIM ITpaBoBoit cuicteMbl» (Asekcees, 2010. T. 2. C. 163).

Cpenu ocHoBHbIX oTpaciien mpasa C. C. AnekceeB Bbifesst mpodummpyroiime (ToCcylapCTBEeHHOe, aIMUHICT pa-
TUBHOE, TPaskIaHCKOe, YTOJIOBHOE TIPaBOo) U CrieliiaibHbie. [10 MHEHIMIO TOTO JKe YUeHOTO0, «CIelaabHble OCHOBHbIE
OTpaciy — 3TO pas3BMBILMECS Ha 6a3e MPOOUIMPYIOLIUX OTpacsell MpaBoBble OOIIHOCTY, IPU3BAHHbIE 0OECIeUNTD
CTIeNaIM3MPOBAHHbIN IIPABOBOM PESKMM JIJISI JAHHOTO BUJA COITMAIMCTIYECKMX OOIIIeCTBEHHBIX OTHOIIEHNIT» (AJIeK-
cees, 2010. T. 2. C. 165). K uum C. C. AekceeB OTHOCWUII ¥ TPYLOBOE IIPaBO, a BOT UCIIPAaBATEIbHO-TPYAOBOE IIPaBO
paccMaTpuBalt Kak KOMILIEKCHYIO OTpacyib. COmIacumcst ¢ Te3MCOM O TOM, UTO TPYAOBOE MTPABO — 3TO CIIelMaIbHAS
OCHOBHas OTpacsib mpaBa. OTMETUM, UTO MHOTYE yUeHbIe-TEOPETUKY CUUTAIOT €€ OTPAC/IbIO0 YaCTHOTO TpaBa. 31eCh
ymecTHO BcnoMHUTh MbIcsin C. C. AjiekceeBa Ha COOTHOIIIEHME ITyOJMYHOTO M YaCTHOTO B MpaBe. YUeHbI He 6e3
OCHOBAHMSI MUCAJ, YTO «B Pe3y/IbTaTe B3aMMOIENCTBUS MyOIMYHOTO M YACTHOTO MpaBa I'PaHUIIbI MEXKIY HUMU He
BCErJa SIBJISIIOTCST JOCTATOUHO CTPOTMMM (TIPUMEDP TOMY — TPYIOBOE MPaBo, ceMelHOe MpaBo)» (Asekcees, 1999a.
C. 218). B gpyroi cBoeit paboTe OH MOAUYEPKUBAET, UTO «B MPAKTUUYECKON SKM3HU, OCOOEHHO Ha HBIHEIIIHUX 3Tarax
pasBUTHMST OOIIIECTBA, MyOIMYHOE M YACTHOE MPABO BO MHOIMX CJTyYasX OKas3bIBAIOTCS ITepeMelliaHHbIMuI”» (AJiek-
ceeB, 1999b. C. 26). HecsryuaitHo 60/IbIIMHCTBO YU€HbIX B 06/1aCTY TPYAOBOTO IIpaBa CUMTAIOT 3Ty OTPac/ib IIpaBa
YaCTHO-TTYOIMYHONM MU TTyOIMYHO-YaCTHOA.
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B paspesie moHorpadmu, MOCBSIIEHHO TeHETUUECKMUM CBSI3SIM OoTpacsieii mpaBa, C. C. AjlekceeB aHAIM3UPYET,
B TOM UMCJIe ¥ Ha IIpUMepe TPYLOBOro IpaBa, reHe3uc GOpMUPOBAHNS CIIeLIMaTbHbIX OCHOBHBIX OTpacsen rpasa Ha
6ase rpaskAAHCKOTO ¥ aIMMHMUCTPATMBHOTO ITpaBa. B 4acTHOCTH, OH MUIIIET O TOM, UTO «ITpeobpa3oBaHue MePBUY-
HOJ MPaBOBOJ TKaHM, 06YCJIOBJIEHHOE YCUJIEHVEM MMITEPATUBHOTO PEryIMPOBaHMS, ITYCTh B HEOOJIBIIION CTEMEHN,
HO TIPUOIM3WIIO PEryIMPOBaHNEe TPYIOBbIX, KOJIXO3HbIX, CEMEIHBIX OTHOIIIEHNI K TOMY TUITY, KOTOPbII CBOVICTBEH
aIMMHUCTPATUBHOMY TpaBy. / 9TO MOBBICMIIO YPOBEHb COBMECTUMOCTH PACCMATPUBAEMbIX BUIOB PETYIMPOBAHNSL.
OTcrona CTaHOBUTCS TIOHSTHBIM, TTOYEMY MHCTUTYTHI TPYHLOBOTO, KOJIXO3HOTO ¥ CEMEMHOTO ITpaBa MOTryT 00beau-
HSITHCSI C MUHCTUTYTaMM afiMMHUCTPATUBHOTO TpaBa B LiejIbHbIe KOMIUIEKChI» (Asekcees, 1975. C. 230). B kauecTBe
MIpYMepa OH Ha3bIBAeT MHCTUTYThI TPYLOYCTPOICTBA, HAI30pa M KOHTPOJIS 38 TPYIOBBIM 3aKOHOJIATETCTBOM, KOTOPbIE
JeMCTBUTEIBHO MOKHO paCcCMaTpPUBaTh B KAUECTBE KOMITJIEKCHBIX.

2. O npuHIMIIAX IpaBa ¥ IPUHIUIIAX TPYZOBOTO MpaBa

[Tpo6iemMa MPUHIINIIOB MTPaBa SIBJISIETCS OMHOM 13 QYHIaMeHTaTbHbIX, HAPSILY C IIPEAMETOM 1 METOIOM IIPaBOBOTO
peryaupoBaHus, GyHKIMsIMY paBa. He ciayuaiiHo, 4TO K Heli 6bLIO MPUKOBAHO BHMMaHME GOJbIIIMHCTBA YUEHbIX-
TEOPETUKOB U CIIEI[MANCTOB B OTPAC/IEBBIX IOPUIANYECKUX HAyKaX.

Ouenb KpaTKo KocHeMcst B3mIstaoB 1 uaen C. C. AnekceeBa Ha MIPUHIINIIBI IIPaBa U TO, KAK OHY IMOBVSUIA HA UX
060CHOBaHMe B HayKe TPYIOBOTO MpaBa U MOCaeayIollee 3aKperieHe B TPYIOBOM 3aKOHOATETbCTBE.

3a ocHOBY BO3bMeM (yHIAMEHTAIbHbIN ABYXTOMHbIN Kypc «IIpobnemsr Teopun mpasa» (1972 r.), B mepBom
toMe kotoporo C. C. AyiekceeB JOBOJbHO €MKO M3JIOKMI CBOM B3IVISIIbI HA TIPUHLIMITBI COLMAIMCTUUECKOTO TIpaBa
(Anekcees, 2010. T. 3. C. 100-110).

[To muennto C. C. AyiekceeBa, IPUHIIMIIBI ITpaBa — 3TO «BbIPasKeHHbIE B IPaBe MCXOOHbIE HOPMAaTVBHO-PYKOBO-
JSIIe Havyala, XapaKTepusylollye ero CofepskaHue, ero OCHOBbI, 3aKpeIIeHHbIe B HEM 3aKOHOMEPHOCTHM oOIie-
crBenHoi sku3Hm» (Anekcees, 2010. T. 3. C. 100). [TpuBemeHHOe HayyHOE OMpe/ie/ieHN e TIOBTOPSIETCSI U B JPYTUX
ero kamrax®*. C sTUMM JOKTPUHATIBHBIMM AeUHULMAMM CJIIOKHO HOCIIOPUTh, OHM YiKe SBJISTIOTCS OOLIeNpU3HaH-
HbiMu. Onpasich B TOM uucie ¥ Ha HayuHble pa3pabotku C. C. AjiekceeBa, yueHblil B 00IaCTY TPYIOBOIO IIpaBa
O. B. CMupHOB m1caJ, 4YTO MPUHIUIIBI IIPaBa — «HE UYTO MHOE, KaK KOHIIEHTPUPOBAHHOE BbIPasKeHVe COBOKYITHOCTY
CYITHOCTHBIX CMCTEMHBIX CBOVICTB OIPEEIEHHOrO MHOKECTBA OTAEIbHbIX HOpM paBa» (CMupHOB, 1977). B cBoto
ouepenb, V. K. [IMutpueBa rmof, mpyHIMIaMM TPYIOBOTO MpaBa IMOHMMAJIa «MCXOIHbIE Hauaia, OCHOBHbIE ITOJIOKEHAS,
OmpezesisIolI/e ero eAMHCTBO, CYLIHOCTh TPABOBOTO PEryIMPOBaHMS 1 OO0 HAIPaBAeHHOCTb Pa3BUTUSI OTPaCIn
TpymoBoro npasa» (Imutpuena, 2004. C. 53).

BecbMma 1iennbl paccyskaennst C. C. AyiekceeBa O 3HaU€HMM IIPMHIIAIIOB [paBa, B 0COOEHHOCTY PaBONPMMEHN-
TEJIbHOM 3HaUeHMM. Y UeHbli 06palliaji BHMMaHKe Ha 3HaUeHVe IPUHIIUIIOB MTPpaBa Jjist FOPUAMUECKOTO PEryIMPOBaHNST
00111eCTBEHHBIX OTHOIIIEHMIA, IJIsT IOPUANYECKON MpakTUKu: «[IpeTBopeHne TpeGoBaHMii TTpaBa B KM3Hb — TO IIpe-
SKIe BCero MoJHas ¥ MocJieoBaTe/bHasl peanu3alisl 3a/I0KeHHbIX B HeM NPUHIUIIOB. Ha npakTuke mpu perieHnn
IOPUANYECKUX JIeJ1 HeOOXOAMMO B IEPBYIO OYepelb PYKOBOLCTBOBATHCS ITPABOBBIMY ITPUHLIMIIAMMA, YTO MTO3BOJISET
TOYHO U MPABWIbHO MPUMEHSITh OPUINYECKME HOPMbI, TPUHUMATh 0O0CHOBAHHbBIE U 3aKOHHbBIE pelleHus» (AJek-
cees, 2010. T. 3. C. 102).

3mech yMECTHO 3aMETUTb, UYTO B PeaJIbHON IIPABONPUMEHUTETBHOI MPAKTUKE CYIbI OOIIEN IOPUCAVKLINN JATIEKO
He BCerna, a CKopee B PeIKMX CITyYasx OPUEHTUPYIOTCS Ha TaHHBIN MMOIXOL M PeKOMEHIAIMIO YUeHOro, 06palasich
K IPMHIIMIIAM He B TIEPBYIO U JIayke He BO BTOPYIO OYepesib, & CKOpee B MOCIEIHION: TOIbKO B CJIyYae BbISBJIEHUS
SIBHOTO MpoGesia B TPYJIOBOM 3aKOHOJATeJIbCTBE, KOT/Ia HEJTb3sl MIPEO0JIETh STOT MPOGesT 10 aHAJIOTUY 3aKOHa, 00-
pallaloTCst K aHAJIOTMY TIpaBa, MIPUMEeHsIsSI IPUHIUIT TIPaBa.

C. C. Anekcees, paccykasi CKopee O IOJIKHOM B IIpaBe, ueM O CyIleM, BbICKa3bIBas ciienytoriye unen: «IIpaBoBbie
TIPUHLIATIBI OIIPEEsISTIOT JIMHUY CYIeOHOM 1 MHOV I0puUanueckoii npakTuky. OHM TIOMOraloT YCTaHOBUTD ITPOOEeJIbI
B 3aKOHOZATEJIbCTBE, HEOOGXOAMMOCTb OTMEHbI YCTapEeBIIMX Y ITPUHSTIE HOBBIX IIPABOBBIX HOPM. [IpaBoBbIe TPUHIIM-
IbI — HEOOXOIMMast FopUIMUYeckast OCHOBA IPY BOCIIONMHeHUK “mipobesios B pase”» (Asekcees, 2010. T. 3. C. 102).

4 Anexcees, C. C. (2008). O611ast Teopusi I1pasa: yueGHNUK (2-€ 3., mepepab. 1 gor.). Mocksa: TK Ben6u, Usa-so Ipocmekr. C. 75.
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B kauecTBe mpumepa coiiemcs Ha 1. 27 ITocranosnenus [1nenyma BepxosHoro Cyga P® or 17.03.2004 N2 2
«O nmpumenennn cymamu Poccuiickont @enepaim TpymoBoro komekca Poccuiickort @emepalini», COIIaCHO KOTO-
pPOMY TIPM PACCMOTPEHMM [IeJT O BOCCTAHOBJIEHMM Ha paboTe cyieqyeT MMeThb B BULY, UTO MPY pean3alyy rapaHTui,
npenocrasiasieMbix TK PO paboTHMKaM B c/iydae pacCTOP>KEHMS C HUMM TPYLOBOIO JOTOBOPA, JOKEH COBIIONAThCS
00611IeTTPaBOBOV IPUHIIUIT HEIOITY CTUMOCTH 3JI0yTIOTPebIeHNs IIPaBOM, B TOM YMCJIE U CO CTOPOHBI CAMMX PAOOTHUKOB.
B 1. 53 TOro ke MocTaHOBJIEHUS CYIbl OPMEHTUPOBAHBI HA TO, UTO IIPY MIPUBJIEUEHNM PAGOTHUKOB K OUCLMATIIMHAD-
HOJ1 OTBETCTBEHHOCTHM paboTomaTesieM JOJIKHBI COOMIONATbCSI OO1IMe TPUHLIMITBI FOPUINYECKOI, a CJIeAOBaTEeIbHO,
Y JUCIUTUTMHAPHOV OTBETCTBEHHOCTM, TAKMX KaK CIIPAaBeIIMBOCTb, PABEHCTBO, COPA3MEPHOCTD, 3aKOHHOCTbh, BUHA,
ryMaHU3M®.

C. C. AnekceeB kiaccu®uUIMpoBa MPUHIMIIBI TTpaBa Ha 00IIMe, MeKOTPac/eBble, OTPACIEBbIE Y TTPUHIIUIIBI
MHCTUTYTOB (AsiekceeB, 1975). [ljis cpaBHEHUS: IPYTOii YUEHbI-TEOPETHK 1 OJHOBPEMEHHO CIIENMaIUCT B TPYIO-
BoM mpaBe H. I. AyekcaHapoB pOBOOWII AesieHre Ha Obl1ue, MeKOTpac/IeBble ¥ BHYTPUOTPACIEBbIE TTPUHIIMITHI
npaBa (Anekcanapos, 1972. C. 69). Vgeu sTuX yUYeHbIX-IOPMCTOB HAILLIM HajIbHeIlee pa3sBUTHE KaK B COBETCKOM
(CmupHoB, 1977. C. 44-79), Tak 1 B COBpeMEHHOI POCCUIICKOI HayKe TpymoBoro mpasa (Imurpresa, 2004)°. Kpome
TOTO, OT[I€/IbHBIMI YUEHBIMU BbIIEJISIOTCS TAK)KE MPUHIUITBI TOIOTPAC/IeN TPYLOBOro Mmpasa (K IpuMepy, OCHOBHbIE
TIPUHIIATIBI COIMAJIBHOTO MapTHEPCTBA — 3TO, IO CYTH, MPUHILIMIIBI TIOAOTPACTM KOJUIEKTYMBHOTO TPYAOBOIrO ITpaBa)
M JIaske TIPUHIMUIIBI OTIEIbHBIX TOABIHCTUTYTOB (HAIIpUMep, MPUHIUIIBI MOABIHCTUTYTOB 3aK/IIOUEHVS] TPYHIOBOTO
JIOTOBOPA, U3MEHEeHMsI TPYIOBOTO JOTOBOPA, MPEKPaIleHlsl TPYIOBOrO JOrOBOPA).

K uncmy o611mx mpaBoBbIX (CIIenMaIbHbIX Iopuanuecknx) npuHimnoB mpasa C. C. AyekceeB oTHOCKIT: 1) TpUHINTT
3aKOHHOCTM; 2) IPUHIIUII CITPaBEAJIMBOCTH; 3) IPUHIIAIT IOPUIMYECKOTO PABEHCTBA (BCEOOIIHOCTY MTPaBOCYObEKTHO-
CTi); 4) IPUHIIATI COIIMAIbHOM CBOOOIBI; 5) IPUMHIINIT COLMATbHOTO, IPaskIaHCKOTO T0JITra (AVCIMUIUIAHEL); 6) TPUHIIATT
0OBEKTUBHONM UCTUHBI («IIPaBIbI»); 7) MPUHIMII OTBETCTBEHHOCTH 3a BUHY (Astekcees, 2010. T. 3. C. 106-107).

Bo MHOrOM 3TV OCHOBHbIE TIPMHIIMITBI TPaBa OCTAINCh HeM3MeHHbIMM 3a 60stee yem 50 jieT, mporemimx ¢ Mo-
MEHTa M3MaHUsT KHUTY yueHOoro. MHorue U3 HuxX HaxO[sT OTpaskeHye B MEKOTPACJIEBbIX MPUHIMIIAX COLMATbHON
CIIpaBeIIMBOCTHU, CBOOOBI OTOBOPA, CBOOOIBI TPY/A, a TAKKe B psifie OTPAC/IEBBIX MPUHIIUIIOB TPYLOBOTO TPaBa,
B TOM UMCJIe B IMOepTapHbIX MIPUHIMIIAX TPYIOBOTO Mpasa (cBoboe Tpyna, CBOOOIE TPYILOBOTO JOrOBOPa, CBOOOIE
KOJIJIEKTMBHOTO JTOTOBOPA, COIJIAIlIeH s, 3alIpeTa IPMHYAUTEIbHOrO 1 obs3atesibHoro Tpyna) (TomarteBckmii, 2024).

Ve B cepenyre 1970-x rr. C. C. AsekceeB mucai 0 HpaBCTBEHHbBIX Hauaslax — «MPUHIMITAX TYMaHu3Ma (Jesio-
BEKOJTIOOMST), TaPMOHMYECKOTO COYETaHUSI HEIMOCPEACTBEHHO JIMYHBIX U OOIIEeCTBEHHBIX MHTEPeCcOB» (AJieKCees,
2010. T. 3. C. 105). [l Toro mepuoma COBETCKOM UCTOpui (6pesKHEBCKOrO 3aCTOs) 3TU IPUHIMIIBI COLMaIM3Ma
(TOUHEe — MPUMHIMITBI COIMATMUCTUIECKOTO MpaBa), YIIOMUHAINUCH B TIOCJIEIHIO Ovepeb Moc/ie IKOHOMUYECKUX,
TIOJIUTUYECKUX U UI€OJIOTUYECKUX TPUHIMIIOB. [1pu 3TOM J/1s1 TPYAOBOTO ITpaBa OHY B 3HAYUTENILHO CTEIEHM ObLIN
BayKHbBI, Ha UTO OBIJIO OOPAIEHO BHMMAaHMe B psafe MoHorpaduit Hauana 1980-x rr., usganubix B CCCP (MBaHOB,
JIusumi, 1982; Kucenes, 1982, I1pouesckuii, 1982).

[Tosguee, B 1990-e rT., ryMaHUCTUYECKME HAuaa CTAJIM OMPENEeSIOMMMA B (GMUI0COPCKO-TIPABOBBIX B3IJISAAX
C. C. AnekceeBa. Ocoboe mecto 31ech 3aHumaet kuura C. C. AnekceeBa, ocssieHHas puiocodun rpasa (Asek-
cees, 1997).

['maBHbI1 MUpoBO33peHuyeckuit MoMeHT — 310 yxon, C. C. AnekceeBa C MO3uUIMIT HOPMATUBY3MA U IOPUANIECKO-
ro MO3UTUBM3MA, TOCITOICTBOBABIIIETO B COBETCKONM TEOpUM IpaBa, B IIMPOKOE MPAaBOMMOHUMAaHNe C MpU3HaHMEM
MepPBOCTENIEHHOCTY €CTeCTBEeHHOIO MpaBa U IOAYMHEeHMreM emy THosuTtuBHoro mpasa. ITo cytu C. C. AnekceeB
B CBOMX MO3THMUX (prytocodcKo-TIpaBOBbIX TPyIax Mo, BiavsHuem pador WM. Kanra, I. B. @. I'eresns, B. H. UnuepuHa,
I1. Y. HoBropomuesa, . A. ITokpOBCKOro CTajl CTOPOHHUKOM BO3POKIEHHO €CTeCTBEHHO-IPaBOBOI HIKOJIbI. Oco-
60e BHuManue B 1990-e rr. yuensin ynesnst yuennto V. Kanra o mpase. HeynuBurenpbHO, UTO B Ha3BaHMe OFHOM U3
CBOMX KHUT yueHblii BbiHecC cyioBa Mimmanymiia KanTa, KOTOpbIMI TOT orpenesisut paBo: «Camoe CBSIToe, UTO eCTh
y Bora Ha 3emsie» (Anekcees, 1998). YmectHo npuBectu cienyioiyto uurary C. C. AyekceeBa, 0OBSICHSIONTYIO
€ro TPaKTOBKY ITpaBoo6pasoBaHus: « EcTecTBeHHOe TPaBo, CJIEAOBATEILHO, — 3TO U €CTh 00YCIOBJIEHHBIE TTPUPOLI-
HOM ¥ COLMAIbHO-€CTECTBEHHON CPeNoii TpeGOBaHMS U Measbl, KOTOPbIE, TPEJIOMUBIINCH Yepes3 MPaBOCO3HAHME,

5 TlocraHOB/eHME ITnenyma BepxoBnoro Cyma P® or 17 mapra 2004 r. N2 2. CIIC «[TAPAHT». https://base.garant.ru/12134976/
% Kypensoii, A. M. (2020). Tpynosoe npaso Poccum: yue6HuK (4- u3g., ucnp. 1 goi.). Mocksa: ITpocrekr. C. 59-62.
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€ro KyJIbTypHbIE KOMIbI, TPMOOPETAIOT MPABOBOI OOJIMK ¥ B COOTBETCTBMM C STUM BBICTYIIAIOT B BU[IE MPABOBBIX
TpeboBaHUI 1 MPOO6Pa30OB (MM B MHOM CJIOBECHOM 3KBUBAJIeHTe — MepBOOOPAa30B) IOPUINIECKUX HOPM — HOPM
MMO3UTUBHOTO IpaBa» (Anekcees, 2010. T. 7. C. 35).

MHorue npaBoBbIe uaen, paspusabiimecs B Tpygax C. C. AjekceeBa, Hall/IM OTPaskeHNE B KOHCTUTYIIVMOHHBIX
TIPUHIIAIIAX, 3aKperieHHbIX B 1. 2 KoHctuTyuym PO (rapaHTMpOBaHHOCTY rOCYIapCTBOM IPaB U CBOOOT, YesioBeKka
Y TpakIaHMHA; HEIMOCPeNCTBEHHOTO JEeMCTBIUS 3TUX MpaB U CBOOOM; IOPUAMYECKOTO paBeHCTBa MpaB U cBoOox, 6e3
KaKoVi-mmb0o auckpumuHaimu — ¢t 17, 18, 19 u ap.). U ato He ciayvarino, nockoibky C. C. AjiekceeB ObLT B uncie
pa3paboTUMKOB ajbTepHaTMBHOrO IpoekTa Koncrturyimm PO, Kak mucan cam y4eHblli, MHOTME UAEN U 3aMbICJIbI
3TOTO MPOEKTA, KOTOPbIN OH paspabarbiBasi coBMecTHO ¢ A. A. Co6uakom, FO. X. KonmvbikoBbiM 1 C. A. X0OXJIOBbIM,
Tak " He ObUIM B HEll BOIUIOIIEHBI B MOHOM Mepe (Asekcees, 1997. C. 223-239). B pycne upen C. C. AnekceeBa
0 UeJIOBeKOIIeHTPM3Me B IIpaBe JeXXUT Takke BBegeHHoe B 2020 1. HoBoe nonoskeHne Koneruryumm PO 06 yBakeHnn
yesioBeka Tpyga (ct. 75.1).

[TomyTHO 3aMeTUM, YTO UM €CTECTBEHHOTO MPaBa MOCPEACTBOM MHTETPATUBHOTO MPABOMOHMMAHMS TTPOHUK-
s B 1990-e rr. u Hauasie 2000-X IT. B JOKTPUHY COBPEMEHHOTO TPYAOBOTO MpaBa (6saromapst HayYHbIM B3IJISIAAM
C. I1. Maspuna’, E. A. Epiiosoit (Epitiosa, 2008. C. 19-21) u ipyrux y4ueHbIx-I0pUCTOB). ECTeCTBEHHO-TTPaBOBbIE
uzeanbl, B TOM unciie mubepTapHble MPUHIMIIBI TPYLOBOTO MPaBa, HAILLIY OTpaskeHye B MPOBO3IJIAIleH! Y CBOOOIbI
Tpyzna B cT. 37 Koncturyium PO, B psiie oTpaceBbIX IPUHIUIIOB TPYIOBOTO ITpaBa, 3aKperyieHHbIX B CT. 2-4 TK PO,
aHaJIM3 KOTOPbIX Mbl OCTaBJISIEM 3a paMKaMM JaHHOV cTaTbu. BmecTte ¢ TeM HOpMbI-TIpUHIMIIBI CT. 2 TK PD moryT
OBITh JOIMOJHEHbI ¥ IBYMsI HOBBIMM ITPUHIIMIIAMM TPYIOBOTO IIpaBa C yueToM mojioxkenui cT. 75.1 Koncturyuym PO
nupeii C. C. AnekceeBa 0 4eJIOBEKOLIEHTpM3Me: 'yMaHM3M B cdepe Tpyna 1 obecrieueHne yBaskeHysI uesioBeKa Tpyza.

KoHuemnuus nmpaBo3akoHHOCTH, KoTopyto pa3BuBai C. C. AsekceeB B MOCaeHME TOIbI CBOEI SKM3HM, O3HAUaeT
«KpaTKoe, KOHIIEHTPUPOBAHHOE BhIpaykeHue copepskanust humocoduy ryMaHUCTIYE CKOTO TTPaBa», CMbICJI PaBO3a-
KOHHOCTM COCTOUT B CTPOXKAMIIIEM ITPOBEEHNY B 3KM3Hb He ITpaBa «BOOOIIE», HE JIIOOBIX U BCSIKUX HOPM, a ITPUHILIM-
TIOB I'YMaHMCTUYECKOTO TpaBa — PyHIaMeHTaIbHbIX OCHOBHBIX ITPaB UeJIOBeKa, 00IIeIeMOKPATUUYe CKIX TTPAaBOBBIX
TIPUHITUIIOB, YaCTHOT'O MTpaBa, He3aBYCYMOTO IMPaBOCYAMS. A 3HAYNUT, ¥ B peaIbHOM ITOCTPOEHNUY Ha TTOC/IENOBATETbHO
JIEMOKPAaTUUYECKMX, TYMAaHUCTUUECKUX Havyaslax BCEM IOPUOMYECKON CUCTEMBI, BCEl MOIUTUKO-TOCYIapCTBEHHOM
sku3HM» (Asekcees, 1997. C. 328-329). MakcuMaIbHO TIOJTHOE ¥ BCECTOPOHHEe ocBelleHre hutocodust ryMmaHUCTH-
YyeCKOro mpasa, uin ¢uaocodus MpaBo3akKOHHOCTH, oayunIa B pyHmameHTaabHol MmoHorpaduu C. C. AnekceeBa
«Bocxoxknenne k npaBy » (Anekcees, 2001. C. 440-486). He menee nntepecHsl paccyxkaenus C. C. AnekceeBa B ero
kuure 2000 r., mocsieHHo mpaBy Ha mopore X X1 B. (Anekcees, 2000), B TOM uicJie TaKoVi TEHAEHIVY B Pa3BUTUN
MpaBa, KaK MPaBoBasi KOHBEPIeHLIMsI, KOTOPasi HAXOIUT CBOE OTPayKeHMeE U B CUCTEMax TPYIOBOTO MPaBa PasIMUHbIX
CTpaH (MX UCTOYHUKAX, OTJEIbHBIX IIPABOBbIX MHCTUTYTAX ¥ HOPMax), 0COGEHHO B YCJIOBMSIX IJI00AIM3aIY U pe-
T'MOHAJIbHO MHTETpallni, B KOTOPbIE BOBJIEYEHA 1 MTPaBOBast cucTeMa coBpeMeHHO Poccut.

3akarueHue

Konnernius mpaBosakonHocty C. C. AjiekceeBa, BOIUIOIIEHNS UEN eCTeCTBEHHOr'O IpaBa B HOpMaX IMO3UTUBHOTO
TPYIOBOT'O IIPaBa, B €r0 OTPACIEBBIX Y MESKOTPACIIEBBIX ITPUHITUIIAX, TTOJIAraeM, Kak HMKOT/IA aKTyaJIbHA HA COBPEMEH-
HOM 3Tarle pasBUTHSI poccuiickoro obiectBa. OHa JOKHA HATY CBOE JajbHelllee pasBUTHE B TEOPUM TPYIOBOTO
MpaBa ¥ JPYyTUX I0PUAMUECKIMX HayKaxX, HO CaMoe IIaBHOEe — BOILIOIIEHNE B SKM3HM B peajibHbIX TPYIOBbIX U HEIO-
CPEeNCTBEHHO CBSI3aHHBIX C HYMM OTHOIIIEHMSIX. BOJIbIIIYIO pOjib B 3TOM MpOILiecce JOKHbI UrpaTb KOHCTUTYIIMOHHBIN
Cyn Poccuiickon @epneparyy, Bepxosubiii Cyn Poccuiickoii @engepaiim, HarpasJisist CyqeOHYIO MPaKTUKY B pycie
YTBEPsKOEHMS UIel COLMaIbHONM CIIPaBemIMBOCTH, GOPMaIbHOIO PAaBEHCTBA, BCEOOIIel CBOOOIbI I I'yMaHM3Ma.

C yuerom BHeceHHbIX B 2020 r. uamenenun u gononHenuit B Koncturyumio PO u ugen C. C. AnekceeBa o de-
JIOBEKOIIEHTPU3ME IMPECTaBIISIeTCS HeoOXoAuMbIM AOMOMHNTh CT. 2 TK PO nByMst HOBbIMM, B3aMMOCBSI3aHHBIMM
MIPUHIUIIAMY TPYIOBOTO MTpaBa: TyMaHu3M B cdepe Tpyma 1 obeciieueHne yBaskeHus yeJioBeKa Tpyza.

7 Maspun, C. I1., ®ummmnosa, M. B., Xoxsos, E. B. (2005). Tpynosoe npaso Poccun: yueGumk. Cankr-Iletep6ypr: Vsz. mom CII6IY.
C. 39.
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AHHOTaLUA

U,el'lbl pa3pa60TKa HAy4HO O6OCHOBaHHbIX npe,unomeHMﬁ I1I0 OIIpeaesIeHNI0 TaKCOHOMMYE CKMX KOOpAMHAT aHTMKOppyrIL[V[OHHOf;I
SKCIIEPTU3bI Cpean MHbIX BUOB SKCIIEPTU3.

MeTO,Z[bIZ O6I.LIEHay‘~IHbII7I METO, AMAJIEKTMYECKOT'O IMTO3HaHMs, a TaK)Ke pAld YaCTHOHAYUYHbIX METOLOB, TAKMX KaK CMCTEMHO-
CTPYKTYPHbII, CPABHUTEILHO-TIPaBOBOM, GOPMAaTbHO-JIOTMYUECKINA (T€MYKIINY, UHAYKIIVY, OTTPEeIeHMsI U IeJIEHVS TIOHSATHS),
CTaTI/ICTI/I‘{eCKI/[ﬁ n ap.

PesyanaTm: B pa60Te Ha OCHOB€ aHaJin3a MpeajoXeHHbIX B HaleHOﬁ JnTeparype nmoagxoaoB K IMOHMMaHUIO
aHTI/IKOppyrII_U/IOHHOI‘/‘I OKCIIEPTU3bI N €€ COOTHOILIEHNIO C MHbIMM TAaKCOHOMMYECKMMU €OVMHUIIaMU (HpaBOBOﬁ, Cy,[Le6HOI7I
n KpMMMHOJ'IOI‘I/I‘«IeCKOﬁ BKCHepTI/IBaMI/I) CCl)OpMyJ'II/IpOBaH BBIBOJ, O TOM, 4YTO ,E[aHHbII?I VHCTUTYT MMeEeT KOMI'IJ'IeKCHbIﬁ
XapaKTep u npeacraBiisgeT CO6OI71 CaMOCTOATEJ/IbHOE SBJIEHME, KOTOPO€ He TOXXKAECTBEHHO HM OJHOMY M3 YKa3aHHbBIX B OB
OKCIIepTU3. HO MHEHMIO aBTOpa, HOPMAaTMBHAS O60)‘IO‘IKH, orpenesIeHHada B ClieliMaJibHOM d)e,uepaanOM 3aKOHeE, CbaKTI/ILIeCKI/I
OI'paHMUYMBAET YUYEHbIX B M3YyUEHUMN ITIEPCIIEKTUB PA3BUTUA aHTI/IKOppyr[L[I/IOHHOﬁ SKCIIE€PTU3bI KaK 3JIEeMEHTa 0Te'~IeCTBeHHOI7I
CUCTEMBbI HpOTI/IBOLLeIZCTBMH KOppynuumn, a nNpakTMkoB — B 3¢)d)eKTI/IBHOM €e MMpMMEHEHNN OJis BbISIBJIEHUS M YCTPpaHEHNs
KOppYIIMOT€HHbIX CbaKTOpOB. B neJisax nmpeoaoIeHUs CJ'IO)KI/IBI.L[QIZCH Hay‘lHOf/i CTarHaummn HeO6XOJlI/IMO IIepeoCMbIC/IEHUE
CYILIHOCTU U IIPUPOIDI aHTI/IKOppyl'[LU/IOHHOI‘/JI SKCIIePpTU3bI Ha HOBOI7[ MeTO,ELOJIOFMLIECKOﬁ OCHOBE I C YUE€TOM aKTYaJIbHbIX
TAKCOHOMMYECKMX KOOpAMHAT.

Haquaﬂ HOBM3HA: O6OCHOBaHa mnesa o ToM, 4To ﬂeﬁCTBy}OHlaH MOeJib aHTI/IKOppyrIL[MOHHOﬁ SKCIIePTU3bl HOPMATUBHBIX
IMPABOBLIX AKTOB M ITPOEKTOB HOPMATMBHBIX ITPABOBBIX dKTOB HY>KAAETCA B TpaHCCbOpMaLU/II/I JJIs TIepexoia Ha Ka4eCTBEHHO
HOBbeI YPOBEHb, HOSBOJ’IHIOLLU/Iﬁ OLI€EHMBATb Ha IIpeaMeT HaJIM4Ms KOPPYIIMOT€HHbIX CbaKTOpOB He TOJIbKO peryjimpyloiiee
BOSﬂeﬁCTBMe IIPaBOBbLIX HOPM, HO " J'I}06YIO npeo6pa3y}01_uy}o nesaTeJIbHOCTDb Cy6’beKTOB COLIMAJIbHOI'O YIIpaBJIEHWA. B CBsA3U
C 3TUM IipeaJiaraeTcda paccMarpmBaTb MHCTUTYT aHTI/IKOppyHLU/IOHHOI‘/JI SKCIIePTU3bl B KaUueCTBE IEePCIIEKTMBHOI'O 06”beKTa
IMO3HaHMs B CTPYKTYpe TeOpnumn aHTI/IKOppyr[L[I/IOHHOﬁ 66301‘[aCHOCTI/I.
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ITpakTHuecKkas 3HAUUMMOCTb: TIPEIJIO’KEHHbIE Pe3y/IbTaThl M3yUeHUST TAKCOHOMMYECKMX KOOPAMHAT aHTUKOPPYIILIMOHHON
9KCIePTH3bl MOT'YT OBITh MCIIOIb30BAHbI IJIST KAUECTBEHHOTO MPeobpa3oBaHNMsI TEOPUM U TPAKTUKM SKCTIEPTHOM 1eATeTbHOCTH,
a TaKxyke MPHU OTIpeJieIeHNY OCHOBHBIX HAIPaBJIeHNI1 MOBbIIIeHNS 3P ()EeKTUBHOCTHM JaHHOTO MHCTUTYTA B IIPOLIeCCe TIOATOTOBKU
HOBOro HarmoHaibHOTO I1aHa MPOTUBOAENCTBIUSI KOPPYIIMM Ha GIIVDKANIIYIO TIePCIeKTUBY.
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Abstract

Objective: to develop scientifically sound proposals for determining the taxonomic coordinates of anti-corruption expertise
among other types of expertise.

Methods: the general scientific method of dialectical cognition, as well as a number of specific scientific methods, such as
system-structural, comparative-legal, formal-logical (deduction, induction, definition and division of concepts), statistical, etc.
Results: based on the analysis of approaches proposed in the scientific literature to understanding anti-corruption expertise
and its relationship to other taxonomic units (legal, judicial and criminological expertise), the author concludes that this
institution is complex and represents an independent phenomenon that is not identical to any of the above types of expertise.
According to the author, the regulatory framework defined in a special federal law actually restricts scholars in studying the
anti-corruption expertise development prospects as an element of the Russian anti-corruption system, and practitioners - in its
effective application with a view of identifying and eliminating corruption-causing factors. In order to overcome the current
scientific stagnation, it is necessary to rethink the essence and nature of anti-corruption expertise on a new methodological
basis and take into account current taxonomic coordinates.

Scientific novelty: the idea is substantiated that the current model of anti-corruption expertise of normative legal acts and
their drafts needs to be transformed in order to move to a qualitatively new level. It allows assessing for the presence of
corruption-causing factors not only the regulatory impact of legal norms, but also any transformative activity of social
management subjects. In this regard, it is proposed to consider the institute of anti-corruption expertise as a promising object
of cognition within the structure of the anti-corruption security theory.

Practical significance: the presented results of studying the taxonomic coordinates of anti-corruption expertise can be used
for a qualitative transformation of the theory and practice of expert activity, as well as in determining the main directions
for improving the effectiveness of this institution while preparing a new National anti-corruption plan for the near future.

2025 | T.19, N° 1| RUSSIAN JOURNAL OF ECONOMICS AND LAW E ﬂ 11



YronosHo-n [paBOBbl€ HAaYKN

Keywords:
criminal-legal sciences, corruption, anti-corruption, anti-corruption security, anti-corruption expertise, legal expertise, forensic
expertise, criminological expertise, corruption-causing factors, criminological taxonomy

The article is in Open Access in compliance with Creative Commons Attribution Non-Commercial License (https://creativecommons.org/
licenses/by-nc/4.0/), stipulating non-commercial use, distribution and reproduction on any media, on condition of mentioning the article
original.

For citation: Akunchenko, E. A. (2025). Taxonomy coordinates of anticorruption expertise. Russian Journal of Economics
and Law, 19(1), 110-125. (In Russ.). https://doi.org/10.21202/2782-2923.2025.1.110-125

BBepeHue

B coorBercTBuim ¢ 11. 2 cT. 6 DemepasnbHOro 3akoHa ot 25.12.2008 N2 273-D3 «O npoTuBOIeNCTBIM KOPPYIILIMAM»!
(manee - @enepasbHbIii 3akoH N° 273-D3) aHTUKOPPYIILIMOHHAS SKCIIEPTHM3a TPABOBbIX aKTOB U X ITPOEKTOB OTHECEHA
K YMCTy OCHOBHBIX Mep 1Mo mpoduiakTuke Koppymniyn. lleneBoe npegHasHaueHne JaHHOTO aHTUKOPPYIIIMOHHOTO
MHCTPYMEHTA 3aK/TIOUaeTCsl B OOGHAPYKEHUU U YCTpaHeHUM (MTPeJoTBPaIlleHUy TIOSIBJIEHNST) JIMHUIA TeTePMUHALIAA
KOPPYIIIMOHHOTO TOBEIeHNsI, TOTEHIMATIbHO BO3HMKAIOIIETO B pe3y/IbTaTe MpUMeHeHMs Te/iCTBYIOIINX U ITPOeK-
TUPYEMbIX TTpaBOBbIX HOPM (ActanuH, 2009. C. 223). B crienmaibHO JUTEpaType MOTYEPKUBAETCS, UTO aHTUKOP-
PYIIIIMOHHAS SKCIIEPTM3A JOKA3ajia CBOIO Pe3y/IbTaTMBHOCTD B IIpOIlecce anmpobalui 1 Ternepb BIOTHE 3aCTyKEHHO
3aHMMaeT 0co60e MeCTO Cpeivi MEXaHW3MOB CIEPKMBAHMS KOPPYITIMY Ha COIMAIbHO TepnMoM ypoBHe (Ka6aHoB,
2010. C. 53). ITpu 3TOM OT/IMUNTETBHONM YePTO aHTUKOPPYITLMOHHON SKCIIEPTU3bI BBICTYIIAeT HAIIPaBJIEHHOCTDb He
TOJIbKO Ha BbISIBJIEHVE KOPPYIIIIMOTeHHbIX (DaKTOPOB [IJIsT HEMMOCPEICTBEHHOTO MPeayIPesKaAeHsT KOPPYIIIIMOHHBIX
MpaBOHAPYIIEHMIA, HO ¥ Ha 0OecIieyeHye KaueCTBa HOPMaTMBHBIX ITPAaBOBbIX aKTOB B 11ejioM (Xabpuesa, 2009. C. 8).

AHTHUKOPPYIIIMOHHAS 3KCIIEPTH3a SIBJISIETCS OTHOCUTEIBHO HOBBIM MHCTUTYTOM [IJISI POCCUICKOV TTPABOBOIA
CUCTEMbI, aHAJIOT¥ KOTOPOT'O MPAKTUUECKY He BCTPEUAIoTCs B 3apyOeskHbIX opucavkimsax (Lupun, 2018. C. 139).
VIHHOBAIMOHHBIN XapakTep JAHHOTO BUAA aHTUMKOPPYIIIMOHHON JNesTeIbHOCTHY TIPeAoIpenessieT MOsBIeH e Teo-
PEeTUKO-TIPMKJIAAHBIX TIPO6JIEM, CBSI3aHHBIX C €70 PasBUTMEM IT0 METOLY MPO6 U OUIMOOK. YUNThIBas TIPeAyIIpemn-
TeJIbHBIN MOTEHIIMA, KOTOPbIM 00IajaeT aHTUKOPPYIILMOHHAS KCIIepTr3a, GopMUpPOBaHMe ee IIeJIOCTHOM HayYHO
0060CHOBAHHOM KOHLIEMIIVM IIPeICTaBIISIeTCS 3HAUMMOM MCCIeI0BaTeIbCKO 3afaueit.

Pe3y1\bTaTbI UCCAEAOBaHUA

KoHuenrosiornyeckue 0CHOBaHMSA MCCaegoBaHusl. HayuHble TPyzbl, MOCBSIIEHHbIE MMPOGIEMaM CHYKEHUS
KOPPYILMOreHHOCTH 3akoHoparesibeTa (Fonosimmuckui, 2004; Tuxomupos, 2004; KpacHos u ap., 2005), Hauasm
TIOSIBJISITHCSI 3a[I0JIT0 IO paspaborku PemepasbHoro sakoHa N° 273-D3 B cBa3u ¢ npuHsatuem Koupenuyyu OOH
MIPOTUB KOPPYIILIMH, & TAKKE Psiia CyOPervuoHaabHbIX M HAIIMOHAIBHBIX MMPABOBBIX aKTOB B OOJIACTY OpraHM3aIn
AQHTUKOPPYITIVIOHHOM JeSITeIbHOCTHU. 3a MOUTY 1BA JeCITKA JIET, TPOLIEAIIX C MOMEHTA aKTVBU3AIMK UCCIEN0OBAHUI
AQHTUKOPPYIIIMOHHO 3KCITIEPTU3bI, OITyOIMKOBAHO BHYIINTETbHOE YMCJIO PAOOT, 3aTParnBaroIX KITFOUeBbIe aCIeKThI
nmanHoro deHomeHa. Cpeay HUX: TOHSTUE, IPU3HAKM Y BUIbI aHTUKOPPYIILMOHHONM 3KcrepTu3sl (ActanuH, 2016;
A.T.Topuenkos, 2009; Kabanos, 2009; Tananuna, 2007; baxtuna, Xasanos, 2016); o6111ast KOHLIEMIIVS ¥ METOAMKA
ee npoenenus (Acranus, 2007; bapui, 2010; Kouypa, 2012; Hnpun, 2009; IOskakos, 2008); conepskaHne o6beKkTa
M IIpeIMeTa aHTUKOPPYILMOHHOM skcneptussl (bygarapos, 2009; I"asumssanos, 2009; Ka6anos, 2014b; KymaiikuH,
2010; Menemniko, 2012); mousaTre u BubI KOppymimoreHHbix ¢hakTopos (bymarapos, 2013b; I. H. I'opienkos, 2009;
Kopsixkmn, 2013; Kpacuuckuir, 2010; Jlonamenko, 2009); koMreTeHIMsT CyObEKTOB aHTUKOPPYIIIVIOHHO 3KCITep-
TU3BI U pecypcHoe obecrieuenne ux aestenbHocty (Acranmu, 2017; Hamm, 2021b; Kum, 2016; Kygamkun, 2011;
Typauun, 2018); mpo6ieMbl OpraHu3alyy 1 IPoBeIeHNs] aHTUKOPPYITLMOHHONM 9KCIIePTH3bI, @ TAKKE ITePCITEKTUBbI

! 3neck 1 fasee, ecim He YKa3aHO MHOe, HOPMATMBHO-TpaBoBbie akThl 10 CIIC «KoncynsranTllmocy. http:;//www.consultant.ru
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ee pasBUTHS B CUCTeMe TpoTuBoaeicTBus koppyniuu (bapaHos u ap., 2022; Kabanos, 2014a; Kopobkusn, 2012;
CypnakoBa, BacunbeBa, 2018; Tanammna, 2021). Kpome Toro, nsydyeHyue aHTUKOPPYIIVOHHONM 9KCIIEPTU3bI B KAU€CTBE
06beKTA IMCCEPTAIVIOHHOTO UCCIeOBAHMS TPOBOAMIIOCH CIIELMATMCTAaMU B 06J1aCTH TEOPUY rOCYIapCTBa U MpaBa
(EpmakoBa, 2014; Menemiko, 2015), koucturynmonsoro (Bopounna, 2016; Epmakosa, 2014), agMyHUCTPaTUBHOTO
(bannuy, 2014; Kum, 2017a; Baxtuua, 2021) 1 BoenHoro (Konecos, 2011) npasa, kpumunHonoruu (Menekaes, 2011),
rpaBooxpaHuTeabHON gearenbHoctu (Jlanmesuy, 2012; Yeuko, 2016) u nip. Takske HEO6XOAMMO OTMETUTH UHTEPEC
3apyOesKHBIX aBTOPOB K M3YUEHUIO PA3IMUHBIX CTOPOH aHTUKOPPYIIIMOHHO 3KCIIePTHON NesaTenbHoCcTH (Bautista-
Beauchesne, 2021; Oyamada, 2015; Quah, 2017; Schmidt-Pfister & Moroff, 2012; Villacis, 2024).

HakorieHHbIl TeOpeTUYECKUI MaTepuaJl U MPaKTUUYECKUI OMBIT OCYIIECTBIEHNSI aHTUKOPPYIIIMOHHONM 9KCITep-
TU3bI TTO3BOJISTIOT BBIZEINTD KaK TUTIOCHI, TaK ¥ MUHYChI CJIOSKMBIIIEICS MOJENM, & TaKKe MPEIJIOKUTh CIIOCOObI ee
onTuMusaimu. Bmecre ¢ Tem mogo6HbIe pereHst BPsI Ji MOT'YT OIIYTUMO YCUIUTh MIPeIyIPeauTe/bHbIN 3P heKT,
MMOCKOJIbKY Pa3BUTME aHTUKOPPYILMOHHOM AesiTesbHOCTY B Poccuiickoit @epepaiinm TOCTUIIO MPELEIOB CBOErO
pacipeHus B CYIIECTBYIOIIMX KOHIIENTYa bHBIX TapaMeTpax. B JOKTpMHe HaMevaeTcs M Ipyrasi TEHAEHIIVS: eXXe-
TOMIHO pacTyIliee KOJMUeCTBO HaYYHbIX PabOT IO COOTBETCTBYIOIIEH TEMATHKE CO3MAeT MPENIIOChIIKN IJIsI Iepexona
Ha KaueCTBEHHO HOBBIN YPOBEHb OOOOIIEHMSI TEOPUN U TIPAKTUKYM MPOTUBOAEICTBMs Koppymimu. [lomaraem, 4To
AHTUMKOPPYIIMOHHYIO 9KCIIePTU3Y CJIeSyeT pacCMaTpMBaTh Kak MOTEHIMAIbHYIO 3HAUMMYIO TOUKY POCTa J1Jis HOBa-
TOPCKUX UIel B paMKax CHUCTEMbI OOecleueHst aHTUKOPPYILMOHHONM 6e3onacHocTy (Jamm, 2021c).

ITocTaHoBKa mpo6sieMbl. AHaJIM3 NPEICTABIEHHbIX B CIIELIMAJIbHON JIUTEPATYPE MO3UIINIA TO3BOJISIET CHEeaTh
BBIBOJI O TOM, YTO KOHCEHCYC OTHOCUTEJIbHO CYIHOCTHBIX XapaKTEPUCTUK aHTUKOPPYIIIMOHHON SKCIIEPTU3BI
eile He HOCTUTHYT. OTYACTM 3TO CBSI3aHO C TEM, UTO IIPABOBOE PEryIMPOBaHME PAcCMATPUBAEMOTO MHCTUTYTA
3HAUMTEJIBHO OIEepeskaeT ero HayyHoe ocMbiciieHne. HopMaTtuBHbIe paMKy, 3aaHHble B DeepaqsbHOM 3aKOHE OT
17.07.2009 N° 172-®3 «O6 aHTUKOPPYMIMOHHON 9KCIIEePTH3e HOPMATUBHBIX ITPABOBBIX aKTOB M IIPOEKTOB HOpMa-
TUBHBIX IIPABOBbIX aKTOB» (masiee — DemepabHbii 3akoH N° 172-D3), He COOTBETCTBYIOT IIpPenyIIpeauTeIbHOMY
MOTEeHIIMaTy aHTUKOPPYIIIIMOHHON SKCIEePTU3bl ¥ OTUACTU OTPaHMUYMBAIOT MIPABOBENOB B M3YUYEHUM BOIIPOCOB €e
MIPUPOLIbI, COMEPsKAHMS M COOTHOIIIEHNST 0ObeKTa U MpeaIMeTa SKCIePTH3bl, TOHMMaHMS U KiIacCudUKaIum KOppyTi-
LMOTE€HHBIX (PAKTOPOB U TIP.

Ecnu yyecTh HEIOCTATOUHYIO ITPOYHOCTD TEOpeTHMUecKoro ¢hyHaaMeHTa, ocTaBaeHHas B pasgese XI Harmo-
HaJIbHOI'O I[IJIaHa MPOTUBOAEelicTBIS Koppyiyyu Ha 2021-2024 rr. 3agava nobiiieHus 3QpGeKTUBHOCTM aHTUKOPPYII-
LIMOHHOV SKCIIePTU3bI HE MOXKET OBbITh pellleHa IMyTEM TPUBUAIbHOTO BbIAEIEHMS HOTIOJHUTETbHBIX (DMHAHCOBBIX
MM KaJpoBbIX pecypcoB. HekoTopble mucciiemoBareny OTMEUaloT, YTO B HbIHEIIHEM BUAE aHTUMKOPPYILMOHHAS
9KCIIepTH3a «yooOHa /1T UMUTALMY KUITydel IesITeJIbHOCTY o 6opbbe ¢ koppymiuen» (Kasauues, 2019. C. 449).
[TosToMy ycTpaHeHMe JaBHNUX MTPUKJIAIHBIX POGIIEM ee OPraHM3alMy U TPOBEIEHNST MOKET ObITh TJOCTUTHYTO ITyTEM
bopMMpoBaHMS eIMHONM KOHIIENTYaJbHOVM OCHOBBI, BK/TIOUAIOIIEN B cebsl CUCTEMY B3aMMOCBSI3aHHBIX Y B3aMMO3a-
BUCUMBIX KaTeropuii. [losaraem, 4To OTIIpaBHbIM MTyHKTOM IBVSKEHMUS K YKa3aHHOI MTO3HABATEIbHOM 1eJN JOIKHO
CTaTh OIpeze/ieHyie TAKCOHOMMUYECKUX KOOPAMHAT? MHCTUTYTA aHTUKOPPYIILMOHHON SKCII€PTU3bL.

OcHOBHbIE HayYHbIe HAPAOOTKM IO JAHHOMY BOIIPOCY CBOASTCS K MMOVICKY MECTa aHTUKOPPYIIIIMOHHOI SKCIIePTU3bI
Cpey MHBIX 3KCrepTys. [1py 9TOM B JOKTPUHE OTCYTCTBYET €OVMHCTBO MHEHMI OTHOCUTENTLHO €€ BUIOBOV MTPUHAIJIEK-
HoCcTH. PaccMaTpuBasi epCrieKTUBbI Pa3BUTHST SKCIIEPTHON AESITETbHOCTHM B IPAaBOTBOPYECTBE, YUEHbIE TEPEUNCIISIOT
AHTUKOPPYMIIMOHHYIO 9KCIIEPTU3Y B OAHOM DSy C MPAaBOBOM, HAYUHO, TMHIBUCTUUECKO, OBIIeCTBEHHO, SKOHO-
MMY€eCKOM, pUHAHCOBO, MeAArornyeCcKoi, MCUX0IOrMYEeCKOl, TeHIePHO, KPUMMUHOJIOTMYECKOM, STHOKYJ/ILTYPHOMI
u apyrumu Bugamu akcrieptus (Uepuorop, 3anonso, 2018. C. 103). B cBoio ouepenb, u3yueHne HayUHbIX MCTOUHMKOB
CBUIETEIbCTBYET O TOM, UTO aHTMKOPPYIILIMOHHAS SKCIIepTM3a Haubojiee YacTo CpaBHMBAETCS C IIPAaBOBOM, CyIeGHOM
VIV KPYUMMHOJIOTMYECKON SKCIepTusoit. Kpome TOro, HEKOTOpbIE MCCIemOBaTeMM COOTHOCSIT aHTUKOPPYIIIMOHHYIO
9KCIEPTU3Y C OLIEHKOM PETYIMPYIOIIEro BO3AEMCTBIUS MTPOEKTOB HOPMAaTMBHBIX MpaBoOBbIX akToB (KonuHos, 2020).

2 TakcOHOMMSI, KaK TeOpMsl ¥ MPAKTUKA CHCTEMATU3ALMM CIOKHBIX MepapXideckyl OPraHu30BaHHBIX 0GBEKTOB, OTYUMIIA IIMPOKOe
pacIpocTpaHeHyie B eCTeCTBEHHbBIX HayKax. BmecTe ¢ TeM B iuTepaType 060CHOBaHa HEOOXOIMMOCTDb (HhOPMMPOBAHNST CAMOCTOSITETBHOTO
«YUEHMST O CUCTEMATHU3ALM U KTacCudUKAIMM KPUMUHOIOTMYECKMX 3HAHWIA, SIBJIEHNUI 1 ITPOLIECCOB — KPYMMHOIOT U CKOI TAKCOHOMMM»
(Kabanos, 2007). ITockobKy aHTUKOPPYIILMOHHAS SKCIIEPTM3a IMEET 3HAYUTEIbHbIN MTPEAYIPeaUTETbHbIN TOTEHIMA, TPEJCTABIISIETCS
YMEeCTHBIM MCITOIb30BaTh TAKCOHOMMYE CKMIA TOXO], /IS MHTErpalyi Pe3y/IbTaTOB HACTOSIIIIETO MCCIIEIOBAHSI B CUCTEMY CYIIECTBYIOIIETO
KPUMMHOJIOTMUECKOTO 3HAHMS.
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O6cyxkpeHne. B 1ensax onpenesieHyst TAKCOHOMUYECKIX KOOPAMHAT aHTUKOPPYITIMOHHON 9KCIIEPTU3bI PACCMO-
TPUM OCHOBHbIE TeOpeTHUYeCKIe MTOIXObI, TPeCTaBIeHHbIE B CIIEIMaIbHON JIUTEPATYPe.

BonbIIMHCTBO MCcaemoBaTesiel, paccMaTpuBasi IPUPOAY aHTUKOPPYIIIMOHHON 3KCIIEPTHU3bI, ITPOBOJST €€ COIo-
CTaBJIeHME C Npasosoli skcnepmusoli. B HayyHOI IMTepaType OTMEUAEeTCsl, UTO IPABOBast SKCIePTH3a MPeICTaBIIsIeT
co06OV «MCCIIenOBaHNe, TPOBOSIIEECs SKCIIEPTOM IO PEIIEHNIO WU OPYUYEHUIO YITOTHOMOYEHHBIX Ha TO JINII, T160
6€e3 TaKOBOTO, HO B CUJTY MIPSIMOTO YKa3aHUSI HOPMATHBHBIX ITPABOBbIX aKTOB, OCHOBAHHOE HA MPUMEHEHUY CIIeIH-
aJIbHBIX 3HAHMUIA C 11JIbIO MICITOJIb30BAHMS €r0 pe3yJsIbTaToB B IOpUIMUeCcKon aesitebHOCTM» (3akupos, 2008. C. 8).
Ha niepBbiit B3IVISIA, TPU3HAKY, TIEPEUVIC/IEHHBIE B IPUBEIEHHOM OIPEEJIEHNY, TIOTHOCTHIO OXBATHIBAIOT ITOHSITHE
«aHTUKOPPYIIIIMOHHAS SKCIIEPTM3a HOPMATUBHBIX MPABOBBIX aKTOB U MPOEKTOB HOPMATUBHBIX MPABOBBIX aKTOBY.
OpnHako cpeny CIelMaIiCTOB O HACTOSIIIErO BPEMEH!U He YTUXAIOT CIIOPbl OTHOCUTEIbHO COOTHOIIEHMST JaHHbBIX
Kareropuii. [Ipu 9TOM, HECMOTPSI Ha aHAJIOTMYHBIE B 11€JIOM Pe3yJ/IbTaThl CPAaBHEHVSI TIPABOBON U aHTUKOPPYIIIMOHHOM
9KCIEPTHU3, BbIPasKEHHbBIE B MEPEUNCIIEHUN OIU3KMX IO COOEPSKAHUIO M OTIIMUUTEIBHBIX XapaKTePUCTVK, aBTOPbI
MIPUXOAST K IPOTUBOIIOJIOKHBIM BbIBOIAM.

B uvactHocTH, M. C. BaxTuHa, noguepKuBast pasHUIYy MeKAY MPAaBOBOI ¥ aHTUKOPPYILIMOHHON 3KCIIEPTU3aMU
(KONMUEeCTBO CTaAMIA, TepeueHb CyObEKTOB, COIepsKaHMe Iiesielt, Hauuye MPeAIoKeHNIi MO YCTPAaHEHMIO BbISIBJIEHHBIX
nmedeKToB 1 [Ip.), pe3slOMUPYET, UTO aHTUKOPPYIIIIMOHHAsT IKCIIEPTH3a MOKET ObITh «IIPM3HaHA B KAUeCTBe CITelalb-
HOJ ITPaBOBOJ SKCIIEPTHU3bI CO CBOEN Y3KOM CIeIMaJbHONM 3aauel 10 BbISIBJIEHMIO ¥ YCTPaHEHUIO B HOPMATUMBHOM
aKkTe KoppymnuuoreHHsrx ¢akropos» (baxrtuua, 2021. C. 28). B cBoro ouepens, A. B. Kum ormeuaer, uto mpaBoBast
Y aHTUKOPPYILIMOHHAS SKCIIEPTU3bI XOTh U UMEIOT CXOXKME TI0 CBOEN IOPUINUYECKOV MPUPOJIE YePThI, OMHAKO Pas-
IPaHMUMBAIOTCST OTAEIbHBIMY TTOJTHOMOUMSIMM CYObEKTOB, YIIOJTHOMOUEHHBIX Ha UX MPOBEIeHe, a TIOTOMY Tpe[i-
CTaBJIAIOT cOoO0M pasHbie Buabl akceptus (Kum, 2017b. C. 84).

KoMIipoMmccHOM TOYKM 3peHMst TI0 BOTIPOCY COOTHOIIEHMS TPABOBOM ¥ aHTUKOPPYIIIMOHHON KCIEPTU3 TTPU-
nepskuBaercst A. B. Kymaikns, mo MHEHUIO KOTOPOTO OHM MOT'YT BBICTYIIATh B CJIEAYIONINX KauyecTBax: 1) aHTUKOP-
PYIILMOHHAS SKCIIePTH3a SIBJISIETCS] OMHMUM M3 9TAIIOB IMPAaBOBOJ SKCIIEPTMU3bI HAPSIY C IOPUIMKO-TMHT BUCTUYECKOM
9KCIIEPTM30¥; 2) aHTUKOPPYIIIIMOHHAST SKCIIEPTH3a SIBJISIETCS CAMOCTOSITETbHBIM BUIOM 9KCIIEPTH3bI HOPMATUBHBIX
MIPABOBBIX AaKTOB ¥ MTPOEKTOB HOPMAaTMBHBIX IMPABOBBIX aKTOB. OCHOBaHMEM [JIsl JAHHOTO Pa3rPaHNUEHUST CITYSKUT
KOMITETEHIIMSI CyOBEKTOB, OCYIIECTBISIONIMX aHTUKOPPYIIIMOHHYIO 3KCIepTu3y. [1Jisi epBoro ciayuasl XapakTepHO
MPOBeZIeHVe aHTUKOPPYMIMOHHO SKCITEPTH3bI B IESITEIBHOCTY «BHYTPEHHMUX» CYObEKTOB (OPraHOB, OpraHu3aInii,
MX OODKHOCTHBIX JIMII B IIPOIleCcCe HOPMOTBOPYECTBA), a JIJIS1 BTOPOTO — B JESITETbHOCTU «BHEIHUX» CYObEKTOB
(opraHoB MTPOKYpPATyphl U IOCTULIMH, a TAKKe He3aBUCUMbIX 3kcrepToB) (Kymamkus, 2012. C. 43).

EcTth U gpyrue aBTOpCKMe TIOAXOAbI K OMPEAeNIEHUIO MPAaBOBOI MPUPOAbI aHTUKOPPYIIIMOHHON 3KCIEPTU3bI.
B wactHoCcTH, A. O. Meseliko OTHOCUT aHTUKOPPYIIIMOHHYIO SKCIIEPTH3Y K UMCITY IOPUINUECKUX SKCIIEPTH3 HapaBHe
C IPaBOBO U (POPMASIbHO-IOPUINYECKON, KOTOPbIE PA3IMYAIOTCSI MEKAY cOOO0I Mo MpeaMeTy uccaeqoBanus: « Ecimn
3TO MTPABOMEPHOCTD, TO MbI TOBOPMM O IPOBEIEHNY TTPABOBO KCIIEpTHU3bl. B ciiyuae nsyuyeHns o6bekTa Ha MpeaMeT
€r0 COOTBETCTBUS MOJIOKEHMSIM [TO3UTUBHOTO TIpaBa U APYyrUM (HOPMabHO-IOPUINIYECKUM KPUTEPUSIM, PEUb UOET
MMEHHO 0 dhopMabHO-IOpUANUeCcKoi skcreptuse» (Mesnermiko, 2015. C. 27). B cBoo ouepeib, 10 MbIC/IM JaHHOTO
aBTOpPA, aHTUKOPPYIIIIMOHHAS SKCIIEPTM3A «SIBJISIETCS IPABOBBIM MCCIEIOBAaHMEM, ITPY 9TOM COUYETAET B cebe uepThbl
MIPaBOBOI 1 (HOPMaIbHO-IOPUIMYECKOi sKkcmeptussl» (Meneriko, 2015. C. 27). ITomaraem, 4to JaHHAst TPaKTOBKA
3aCTY)KMBaeT BHYMAaHUSI, OTHAKO He MO3BOJISIET ONPEIEIUTbh MECTO aHTUKOPPYIIVIOHHON KCIIePTU3bI CPEeAU I0pU-
IMYECKMUX IKCIIEPTU3, TIOCKOJIbKY HE COIEPsKUT UYeTKIe KPUTEPUM UX pasTpaHnueHNsI.

OTpenbHbIE CHEIVATMCTBI M BOBCE OTPUIIAIOT ITPABOBYIO MPUPOAY aHTMKOPPYILIMOHHOM 3KcepTusbl. Hampu-
Mep, kak ormeuaet C. M. bygarapoB, aHTMKOPPYMIMOHHAS SKCIIEPTM3a He CBsI3aHa ¢ OYKBOW 3aKOHA, U B OT/IMYME
OT TTPABOBON 9KCIIEPTH3bI OHA TPEOYET OT SKCIEepPTa «BBIXOAMUTH 38 PAMKM MPUHIIMITA 3aKOHHOCTU — KPUTUKOBATD,
YTOYHSITh ¥ IETAJIM3MPOBATh ITOJIOXKEHMSI TIPABOBOTO aKkTa My ero npoekra» (bymarapos, 2013a. C. 30). [IpuBeneHHbIe
MO3ULIMY JIUIIb TIONYEPKUBAIOT MHOTOOOpasyie MHEHW OTHOCUTEIbHO COOTHOILIEHSI TIPABOBOI M aHTUKOPPYITIVOH-
HOJ 9KCIIepTU3, KOTOPOe BbI3BaHO psimoM mpuunH. C ogHOoM cTOpoHbI, B Poccuiickoit @enmepatyn GhakTUUeCKA OT-
CYTCTBYET 3aKOHOZIaTeIbHasi OCHOBA, PerjlaMeHTHPYIoIIast 061IMe BOMPOChI OpPraHU3alMy ¥ MPOBeeHNsT TPaBOBOM
9KCIIePTU3bI, a C IPYTOii — CaMa Teopusl IPABOBOI IKCIEPTU3bI HAXOOUTCS Ha CTAIMUU CBOEro (GOPMMUPOBAHNUS U He
SIBJISIETCSI YCTOSIBLIIENACS.

Takvm 06pazoM, TOHMMAaHMe aHTUKOPPYIIIMOHHONM KCIIEPTMU3bI B KAUECTBE PA3HOBYUIHOCTM ITPABOBOI SKCIIEPTU3bI
SIBJIIETCST VICKY CCMOHHBIM. He coBmagast mo npusHakam, XapakTepusyroImM GOpMaJIbHYIO CTOPOHY UX ITPOBEIEHNS,
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JlaHHbIEe BUIbI SKCIIEPTU3 IO CTEIIEHM CMEIIeHNSI CXOIHbI II0 CBOEMY COIEepPsKaHMIO, a MMEHHO 3aK/II0UaioOTCs B UC-
CJIeNOBaHNM HOPMATUMBHBIX IMOJIOKEHUI HA MpeIMeT HaauuMs B HUX J1e(QeKTOB, CHIKAIOIIMX KaueCTBO ITPaBOBOTO
peryampoBaHus OOIIECTBEHHBIX OTHOLIEHNU. [Ipy 3TOM aHTUKOPPYIIIIMOHHAS 9KCIIEPTH3a, B OTJIMYME OT MTPABOBOM
9KCIEPTHM3bI, HAMIPABJIEHA Ha TPENYNpPeXIeHe KOPPYIIMOHHBIX TPAaBOHAPYIIEHNH, 8 3HAYUT, OHA TOTEHIVATbHO
He OrpaHMyeHa B OILIEHKE TOJIbKO CaMMX MPaBOBBIX (OPMYJT ¥ MOKET TaKsKe YUMThIBATb MX BIMSHME Ha PasBUTHE
MeXaHM3Ma KOPPYILMOHHOTO TIOBEIEHNUS. YKa3aHHOe OOCTOATEIbCTBO CYIIECTBEHHO PaCIMpsieT IPeIMEeTHOE [oJie
AHTUKOPPYIIIIMOHHON 3KCIIEePTHOM HesITeIbHOCTH.

Ipyrasi rpyImia y4eHbIxX TI0JIaraeT, YTo aHTUKOPPYIIMOHHAS SKCIIePTH3a SIBJSIETCS PA3HOBUAHOCTBIO cyJe6HOll IKC-
nepmusbt. [1o MHEHWIO TTPeICTaBUTEIIEN JAHHOTO MOAX0a, HAyYHOE OCMbIC/IEHME aHTUKOPPYIIVOHHOM SKCIIEPTU3bI
JIOJIKHO OCYIIECTB/ISThCS B paMKax OOI1Iel TeOPUU IKCIIEPTOIOTHM, KOTOPAsT «JAeT eqMHbIN MOAXO0M K SKCIIEPTHHIM
MCCIIeIOBAHMSIM, TIO3BOJISIET CHOPMY/IMPOBATh IIPEMET U 3aJjauit HOBBIX KJIaCCOB U pofoB sKkcrepTus» (Poccuuckast,
TFanammua, 2012. C. 1056). Kak nonarator E. P. Poccunckas n E. V. Tanamimua, «cremmduka 0600 9KCIepTU3HI,
B TOM YMCJIe aHTUKOPPYIIMOHHOW), COCTOUT B MPOBEIEHMUM UCCIIENOBaHNMSI, OCHOBAaHHOTO HAa ITPUMEHEHUH CIIelM-
aJIbHBIX 3HAHMI. DKCIIEPT He OOBSICHSET Y3Ke MMEIOLIMICcs (HaKT, a JoObIBAaeT HOBBIN 1 1aeT eMy podeCcCUOHATbHYIO
OIIEHKY, KOTOPast ¥ COCTaBJISIET cofepykaHue 3akirouenns skcnepra» (Poccuuckas, Fansammaa, 2014. C. 33).

Cynme6Hasi 5KCTiepTM3a TPaIULIMOHHO MOHMMAaEeTCs KaK MCC/IefoBaHe, OCHOBAaHHOE Ha MCITOJIb30BAaHMY CIIelallb-
HbIX 3HAHWI ¥ BBITIOJHIEMOE B XOI€e IOPUCAVKIMOHHON JesITeIbHOCTM KOMIIETEHTHBIX OPraHOB MO PaCKPBITHUIO
M paccyIefOBaHMIO MPECTYIUIEHUH, CyneOGHOMY pa3bupaTesibCTBy He TOJbKO YTOJIOBHBIX, HO UM TPAKIAHCKUX el
(B TOM umCIIe apOUTPAsKHBIX CTIOPOB), IeJ1 06 aAMUHUCTPATUBHBIX TPABOHAPYIIIEHMSIX, & TAKKe PU PaCCMOTPEHUN
nen B KoncrturynmonHom Cyme PO (Poccunckast, 2018. C. 23). OgHuM 13 apryMeHTOB IIPOTUB OTHECEHMUS aHTHU-
KOPPYITIIMOHHOM 3KCIEPTM3bI K UMCITYy CYAeOHBIX SKCIIEPTU3 BLICTYIIAET Te3UC 06 3KCTPaOpAMHAPHOM XapaKkTepe
Cyne6GHOro NOpSIAKA PACCMOTPEHYS BOITPOCOB O HAIMYMY UITV OTCYTCTBUM KOPPYTIIMOT€HHbBIX (DaKTOPOB B ITOJIONKE-
HUSIX AeVICTBYIOIIVX VJIU TPOEKTUPYEMbIX HOPMATMBHBIX IIPABOBbIX aKTOB. Tak, 1Mo yrBepskaennto M. C. baxTuHoi,
«TPEIMETOM CyIe6HO-HOPMATUBHBIX SKCIEPTU3 SBJSTIOTCS (DaKThl, YyCTaHABIMBAEMbIE B XOZe CYIONPOU3BOICTBA,
a aHTUMKOPPYIIIMOHHbIE IKCIEPTU3bl HOPMATUBHBIX TIPAaBOBbIX aKTOB JaJeKO He BCEerma MPOBOMSTCS B CymeOHOM
nporiecce» (baxtuua, 2021. C. 24). [Tonaraem, 4yTo JaHHBI aPTYMEHT IIPY COOTHOIIEHNY CYIeOHOM ¥ aHTUKOPPYII-
LIMOHHOW 3KCIEPTHU3 SBJISIETCS AVICKYCCUOHHBIM, TTOCKOJIbKY HEOOXOAVIMO Pa3InyaTh:

— Ha3HAuUEeHVe U TPOBeieHNe Cyne6HOV aHTUKROPPYIIMOHHONM SKCIIEPTU3bI HOPMATUBHBIX IIPABOBBIX aKTOB 1 MMPOEK-
TOB HOPMATMBHbBIX MPABOBBIX AKTOB B ILIEJSIX YCTAaHOBJIEHMSI OGCTOSITETHCTB, MMEIOIIMX 3HAUEHMe IJIs PelieHust
KOHKPETHOTO [1ejia B XOZle KOHCTUTYIIMOHHOTO, IPaskJaHCKOTr0, apOUTPasKHOTO, aAMUHUCTPATUBHOTO U YTOJOBHOTO
CYIOITPOM3BO/CTBA;

- cyme6GHOe 003KaI0BaHye Pe3y/IbTaToOB aHTUKOPPYITIVIOHHONM SKCITEPTM3bI HOPMATUBHBIX ITPABOBBIX aKTOB M MMPOEK-
TOB HOPMAaTMBHBIX MTPABOBBIX aKTOB, IIPOBEIEHHON paHee BO BHECYIeOHOM MOPSIIKE.

B nepBoMm cityuae aHTUKOPPYIIIIMOHHAS SKCIIEPTH3a MOKET ObITh OTHECEHA K UMCITY CYAeOHBIX SKCIIEPTU3 HAPSAY
C JIMHT'BUCTUYECKOI, SKOHOMIUECKOIA 1 TIp. BMecTe ¢ TeM IpaKTiKa HasHaueHMsT 1 TPOBeNeH s aHTUKOPPYITLOHHOM
9KCIEPTM3bI HOPMATUBHBIX IMPABOBBIX aKTOB M MPOEKTOB HOPMAaTUBHBIX ITPABOBbIX aKTOB B XOJe CyIeOHOro ncciie-
JIOBaHYS TPAKTUUECKY OTCYTCTBYeT. OHOI 13 BO3MOKHBIX ITPUUMH 3TOTO SIBJISIETCSI OTPAHMUEHME HA TTOCTAHOBKY
nepe 9KCIIePTOM BOITPOCOB ITPaBa, MOCKOJIbKY IOPUAMYECKIUE 3HAHVS He SIBJITIOTCS CIIeIMaIbHbIMU 71 cyaa. OqHaKko
CIIPaBEIJIMBOCTY DAyl OTMETHM, UTO JAHHBIN TIOCTYJIAT MOCTEITEHHO YyTPauBaeT CBOKO KaTerOPUYHOCTb. Tak, aHa/n3
npaktuku Korcturyimontnoro Cyma PD cBumeteabCcTBYeT O TOM, UTO «BO MHOTMX CJIyUasX B KaueCTBE 9KCIIEPTOB
BBI3bIBAIOTCSI BBICOKOKBAJIM(MUIIMPOBAHHbIE IOPUCTHI, ¥ HA UX pas3pellieHne CTaBIATCS BOMPOCHI, KACAIOIIMECs TPaK-
TOBKM U MCITOJIb30BaHMSI OTIEIbHBIX HOPM MaTepUaJIbHOro 1 IpolieccyaabHoro npasa» (Poccuuckas, 2015. C. 150).

B cBoto ouepenb, OTHe/bHbIE aBTOPHI MOJIATAIOT, YTO aHTUMKOPPYIIIMOHHAS SKCIEPTM3a HOPMATUBHBIX MPaBO-
BBbIX aKTOB ¥ MIPOEKTOB HOPMAaTUBHBIX ITPABOBBIX aKTOB MOSKET GbITh MTPU3HAHA BUAOM CYyIeOHOI SKCIIEPTMU3bI B TEX
CUTYAIUSIX, KOTIa OHA OCYIIECTBIISIETCS 110 PELIeHNMIO Cy/ia B 1IeJIIX BbISBICHMS IPUUNMH U YCIOBMUIA, KOTOpPbIE CITO-
COOGCTBOBAIM COBEPIIEHNIO TPOTUBOMPABHBIX AESTHUI KOPPYIIVIOHHO HallpaBieHHOCT. Harpumep, mpeacrasisieT
unrepec nosuiysa A. 0. Adanaceesa, A. @. Jly6una nu M. A. MutoBumoBoit. Ha ux B3Iisia, Hajauuye KOPPYIILo-
TeHHbIX (PAKTOPOB B HOPMATMBHOM ITPABOBOM aKTe MOYKET PacIieHMBATbCsI KaK CMSTJaloliee 06CTOSITeIbCTBO, MO/ -
Jieskalee OKa3bIBaHUIO B COOTBETCTBUM C 1. 6 4. 1 cT. 73 VIIK P®. [TosToMy yMeCTHO TOBOPUTH O NMPOBEAEHUN
Cyne6GHOI aHTVKOPPYTIIMOHHOM SKCIIEPTU3bl Ha OCHOBaHMM TIOCTAHOBJIEHMSI CIeOBATEISI MJTM XOAaTalCTBa CTOPOH
(Adanacoes u ap., 2015. C. 37-38).
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Bo BTOpOM CiTyuae OGCTOSITEBCTBA TIPOBENEHNSI M PEe3y/IbTaThl aHTUKOPPYIIIMOHHON SKCIIEPTU3bI SIBIISIOTCS
MIpegMeTOM pas3bypaTesbCTBa IO TPAKIAHCKMUM WITM aAMVHUCTPATUBHBIM fesiaM. [Tosaraem, uto cyme6HOe Mcciieno-
BaHIe BOIIPOCOB OO0CHOBAHHOCTH 1 OObEKTUBHOCTHM 3aK/IIOUeHMsI IKcIiepTa (TpeGoBaHMs IIPOKYpopa 00 M3MeHeH
HOPMAaTMBHOTO MTPABOBOT'0 aKTa) HE JIO/KHO OTOXKIECTBIISITHCSI C AHTUKOPPYIIIIMOHHOV SKCIIEPTU30 HOPMATUBHBIX
MPABOBbBIX AKTOB ¥ MPOEKTOB HOPMATMBHBIX MPABOBBIX AKTOB, IOCKOJIbKY CYI, HE OTHOCUTCSI K UMCIY CYObEKTOB,
YIIOJIHOMOUEHHBIX Ha ee POBeeHNe B COOTBETCTBIUY €O CT. 3 DenepanbHoro 3akona N¢ 172-D3.

Kpome Toro, kak ormeuaet A. O. Mernemniko, mpu oGpalieHn SKCIepTa B CyA, sl OCIIapMBaHUsI HOPMATUBHOTO
MIPABOBOT'O aKTa BBUAY KOPPYIILIMOTEHHOCTY €ro TOJIOKEHWI aBTOMAaTUYeCK) BO3HMKAET KOJUIM3WSI CO CTaTyCOM
aJIMUHVCTPATUBHOrO McTia: «CiemoBaTeibHO, SKCITEPTHOE 3aK/TI0UeHYe TTPe06pasyeTcsl B APYToe T0Ka3aTe bCTBO —
006BSICHEHME CTOPOHBI TT0 JIeJTY, KaK 9TO IPOUCXOAUT TPy 06pallieHny IIPOKypopa B Cyr, C TpeGoBaHMeM O IPU3HAHUA
HOPMAaTMBHOTO IMPAaBOBOT'O aKTa HeJIeMCTBYIOIIMM I10 IPUYMHE ero KoppymnuyoreHHocTn» (Mereriko, 2014. C. 63).
B 1omo6HbIX YCI0BUIX MOKET ObITh BOCTPeOOBAHO Ha3HAUEHMEe CaMOCTOSITeIbHOM CyIeOHOI aHTUKOPPYIIIVIOHHOM
9KCIIEPTHU3BI U ee TIOpyUeHMe MHOMY SKCIIEPTY B LIEJISIX TIOATBEPSKAEHMSI WM ONPOBEPsKEHS JOBOAOB O KOPPYIIIIMO-
TeHHOCTHM OCIIapXBaeMOro HOPMaTMBHOTO IMPAaBOBOrO aKTa.

Takum 06pa3zom, cpaBHEHME CyNeGHOI M aHTUKOPPYIIMOHHO SKCIIEPTU3 YMECTHO MPU MOCTAHOBKE BOIIPOCA O CO-
OTHOIIeHNM (HDOPMBI U COIEPIKaHMsI IKCIIEPTHOV AesiTeTIbHOCTH. ViccienoBaHe, 0CHOBAaHHOE Ha MCIIOTb30BaHMY CITEIIH-
aJIbHBIX 3HAHWII ¥ HAITPABJIEHHOE Ha BbISIBJIEHVIE KOPPYIIIMOTEHHBIX (DaKTOPOB B AEMCTBYIOIIMX VI IPOEKTUPYEMBIX
HOPMAaTMBHbIX TPABOBBIX aKTaX, MOTEHIIMAIBHO MOXKET VIMETh KaK IPOIIECCYaIbHYIO, TaK U HEMPOIIECCYATbHYIO (hopmy.
COOTBETCTBEHHO, CyeGHas IKCIIEPTM3a HOPMATUBHBIX ITPABOBBIX aKTOB ¥ MTPOEKTOB HOPMATHUBHBIX TIPABOBbIX aKTOB
Ha MpeaMeT HaJIMuKst B HUX KOPPYIIMOTeHHbIX (DaKTOPOB SIBJISIETCST BUIOM aHTUKOPPYIIIMOHHO 9KCIIEPTU3bI, a He
Ha060poT. CKazaHHOE TaKsKe MO3BOJISET MPEATIONIOKNUTD, YTO, IOMUMO CYIeOHOM aHTUKOPPYITIMOHHON 9KCIIePTH3bI,
MOKHO BbIIETUTh aAMVHUCTPATUBHYIO aHTMKOPPYIIMOHHYIO KCIIepTH3y (T. €. aHTUKOPPYIIMOHHYIO SKCIIEPTU3Y,
OCYIIECTBIIIEMYIO B aJIMVHMCTPATUBHOM IOPSIIKE OPraHaMy IPOKYPaTyphl, IOCTUIIUU U CyObEKTaMy HOPMOTBOD-
YEeCKOro MPOIeCCa) ¥ OOIIEeCTBEHHYIO aHTUKOPPYIIIMOHHYIO 3KCIepTH3y (T. €. aHTUKOPPYIIIMOHHYIO SKCIIEPTU3Y,
OCYIIECTB/IIEMYIO B MHUILIMATVBHOM MOPSIIKE HE3aBMCUMbIMIM SKCIIEPTaMM, YITOJTHOMOUEHHBIMM Ha ee TIPOBeIeHNe).

VHble aBTOpBI pasmesissioT MHEHME O TOM, UTO aHTMKOPPYIIVMOHHAS SKCIEPTM3A SIBJISIETCS BUAOM KPUMUHOINO-
2uueckoll akcnepmusvl. KpaeyrosbHbIM KaMHEM TaHHOTO MOAXOHA BBICTYIIAET 1Ieb aHTUKOPPYIIIMOHHON 3KCIIEp-
TU3bI, 3asiBJIeHHas B 4. 1 cT. 1 @PenepanbHoro 3akoHa N° 172-D3, - BbISIB/IEHNE KOPPYITIMOTEHHBIX (PaKTOPOB U UX
MOCJIeNyIollee yCTpaHeHMe, T. €. HEMOCPEeNCTBEHHOE MPeNyNpeaUTeTbHOEe BO3ME/ICTBME HA MIPUUMHBI U YCIOBUS
KOPPYITIMOHHBIX MPaBOHAPYIIIEHNIA.

B y4ye6GHON smMTepaType OTMEYaeTCs, YTO KPUMMHOJIOTMYECKas: SKCIepTM3a MPeACTaBIIsIeT cOO0i «u3ydeHue,
aHaJM3, OLIEHKY SKOHOMMYECKNX, COLMATbHBIX, KY/IbTYPHO-BOCITUTATEIbHbBIX U MHBIX MEPOIPUSITHI, BKITFOUAEMbIX
B DEIleHMs], C LIeJIbI0 ONpeneeHys] UX BO3MOXKHOTO BIVSIHUSI HA TIPECTYITHOCTDb, €€ IPUUMHHbBINA KOMIUIEKC, COLIM-
aJIbHbIE MTOCJIEACTBIUS U APYrie KPUMUHOJIOTMYECKY 3HAaYMMBbIe (haKToOphI»®.

Kaxk ormeuaer JI. B. TTuHuyK, B X0ie KPMMMHOJIOTMYECKON IKCIIEPTH3bI 3aKOHOJATETIbCTBA UCCIENYIOTCSI IPABOBbIE
HOPMBI Ha MPeIMET UX KPUMUHOT'€HHOCTH, COLMAIbHO-KPUMMHOJIOTMYECKOV 06YCJIOBIEHHOCTY Y CIIeNMaJIbHO-KPHU-
mvuHostornueckoit sdpdextusHoctn ([Muunuyk, 2011. C. 15). Mcxomst 3 yKasaHHBIX TEOPETUYECKUX MTO3UIINI, aHTH-
KOPPYILIMOHHAS 9KCIIEPTH3a HOPMATUBHBIX MPABOBBIX aKTOB U IIPOEKTOB HOPMATUBHBIX MPABOBBIX AKTOB B TOTHON
Mepe COOTBETCTBYET 1IeJIEBOMY MpeIHasHauUeHNI0 KPUMMHOIOTMUECKOM SKCIePTU3bI B PaKypce MPOTUBOAENCTBHUS
OOIIeCTBEHHO OMACHBIM TPOSIBIeHNIM Koppymiuu. B sT1oi cBasu A. U. [lonarosa mopuepkuBasa, 4To MOCKOJIbKY
KOPPYIIIMS TIPOSIBJISIETCSI B OCHOBHOM B YTOJIOBHO HakasyeMbIX (opMax, TO ¥ B paMKax pacCMOTPEHUS] aHTUKOP-
PYIIIIMOHHOM 3KCIIEPTH3bI PeUb MOXKET MATH O YaCTHOM BapMaHTe MpeAyNpesKIeHus: MPecTymHOCTH, T. . 0 chepe
KpuMmmHosiornueckoi gesrenbuoctu ([onrosa, 2011. C. 463).

Ha equHcTBO aHTUROPPYIMOHHON ¥ KPUMUHOJOTMUECKOV SKCIIEPTHU3 YKA3hIBAET CXOKUI METOHOIOTUUYECKIMIA
MHCTPYMEHTapUii, KOTOPbIN TO3BOJIIET OOHAPYKMBATh MpoGIeMHbIe chepbl HOPMATUBHOTO peryaupoBanus. Kak
o6pasHo 3ameuvaioT A. B. [llecsiep u P. H. BopoBckux, «KpyMMMHOJIOIMYeCKast aHTUKOPPYIILIMOHHAS SKCIIepTH3a I10-
3BOJISIET BBISIBUTD KOPPYIIMOHHbIe “Huiin” Haiero obiectsa» (Illecnep, Boposcknx, 2013. C. 120). Bmecre ¢ Tem,
paccMmarpuBasi TIOTEHIMATbHbBIN Pe3y/IbTaT aHTUKOPPYIIVMOHHON M KPUMUHOJOTUYECKOV IKCIePTU3, HeOOXOAMMO

5 Maskos, B. [I. u mp. (2006). Kpumnnonorust. Mocksa: FOctunmudopm.
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cliesiaTh akIeHT He CTOJIbKO Ha CaMOM BbISIBIeHMM 1e(DeKTOB HOPMATHBHOTO PEry/ipoBaHst, CKOJIbKO Ha pa3paboTke
Mep, aJleKBaTHbIX C TOUKY 3peHMsI 1ieJiell TpenypeskIeHns IPeCTYIHOCTH (B TOM Yucie KoppynuuoHHoit). Corna-
cumcst ¢ mHeHuem U. H. Kirokosckoit 1 P. K. MesniekaeBa 0 TOM, YTO «IIEHHOCTb SKCIIEPTU3bI COCTOUT HE TOJILKO
B MMPOTHO3MPOBAHMY TTPOSIBJIEHNIT KOPPYMIMOHHBIX TTPECTYIUIEHUIA, XOTS 6e3 3TOr0 HEBO3MOKHA CaMa 3KCIIepTu3a,
HO ¥ B OIepesKarolei paspaboTke MpoduIaKTUUECKUX Mep — CTPOTUX U YETKMUX MPABOBBIX aHTUKOPPYIIMOHHBIX
C1oco60B, GIOKMUPYIOIMIMX MM CMSTYAIOIIMX BO3MOKHbIE HeraTMBHbIE MOCIENCTBMSI MPUHMMAEMbIX PELIeHMii»
(KimrokoBckast, Menekaes, 2011. C. 136). HeciryuaitHo omHUM 13 TpeOGOBaHMI K pe3yJsibTaTaM aHTUKOPPYIIIIMOHHON
9KCIIEPTM3bI BBICTYIIAET PEKOMEHIAINST KOHKPETHBIX CITIOCOOOB YCTPAaHEHUS! BbISIBJIEHHBIX KOPPYIIIMOTEHHBIX (haK-
TOpoB (4. 2 cT. 4 1 u. 2 c1. 5 DepepanbHoro 3akoHa N2 172-D3).

OpHo¥t 13 TIPO6JIEM COOTHECEHUST AHTUKOPPYIIIIMOHHON U KPUMMHOJIOTMUECKOI SKCITEPTUS SIBJISIETCST OTCYTCTBIUE
KaKoJ-1100 3aKOHOIATe/IbHOM periaMeHTauuu nociaenneir. O6 stom, B yactHocTH, nuiner M. IT. KieiimeHoB:
«B Poccun cyiiecTByeT HEKMIA aHAJIOT KPYUMMWHOJIOTMYECKONM SKCIIEPTH3bI — B BUJIE aHTUKOPPYITLIMOHHON SKCITep-
TU3bl HOPMATMBHBIX MTPABOBBIX AKTOB U ITPOEKTOB HOPMATUBHBIX MTPABOBBIX aKTOB. HO, BO-TIepBbIX, OH OXBaThIBAET
TOJIbKO YacCTh pabOThI ITO KPMMUHOIOTUECKO SKCIIEPTH3E, TOCKOIbKY KPUMWHOTE€HHBIE TOJIOKEHVS 3aKOHOMTPOEKTa
He MCUePIbIBAIOTCS KOPPYIIMOTeHHOCThIO. BO-BTOPBIX, 3aK/IIOUEHMST aHTUKOPPYIIVOHHOM 3KCIIEPTHU3bI MMEIOT
pekoMeHIaTeIbHbIN XapakTep, YTO BO MHOTOM IIpeBpaliaeT uxX B GUKLIMUIO (MMUTAILMIO aHTUKOPPYIIIIMOHHONM ie-
srenbHocTn)» (Kneiimenos, 2018. C. 154). 3mech Takke ciaemyeTr 4o6aBUTh U TPeTbe HECOOTBETCTBME: TEKYIlast
OpraHu3alMOHHO-TIPaBOBast MOJE/Tb aHTUKOPPYILIMOHHON SKCIIEPTM3bI HAITPaBJIeHA He CTOJIBKO MTPOTUB KPUMIUHAb-
HBIX TIPOSIBJIEHMIA KOPPYTIIVM, CKOJIBKO MPOTHB MHBIX MPOTHUBOIPABHBIX JESTHUI KOPPYITIIMOHHOV HalpaBIeHHOCTH.
Kak BepHo 3ameuaet C. H. llleBepasieB, akTMBHOE OOCYKAEHME B HAYYHOM COOOIIECTBE HE KPUMUHOJIOTMYECKO,
a aHTUKOPPYIIMOHHOI IKCIEPTU3bI «OOBSICHIETCSI 0COOBIM aKI[EHTOM Ha MPOMMUIAKTUKE MMEHHO KOPPYIIIMOHHBIX
MpaBOHAPYILIEHMIA, KOTOPBIN ObLI CAeaH B XOfe paspaboTKy MAEOJOTUM TeKYIIe afMUHUCTPATUBHON pedopMbI»
(LIeBepmseB, 2009. C. 6). B cBs3M € 3TMM JIOTMYHO MTPEIIOIOKNUTD, YTO KPUMMWHOJIOTMUYECKAST ¥ aHTUKOPPYTIIIMOH-
Hast 9KCIIePTH3bl HE COBMAMAIOT M0 OOBEKTY MPEemyIpPeauTeIbHOTO BO3IEICTBHS, TOCKOIbKY aHTUKOPPYIIIMOHHAS
9KCIIePTM3a MOKET ObITh HE TOJBKO KPUMMUHOIOTHUECKOI, HO U JeIMKTOIOTMUE CKOIA.

3epKaJbHOE OTpaskeHNe YKa3aHHBIX BbIIlIe MPOOIEM COOTHOIIIEHMST aHTUKOPPYIIIMOHHON Y KPUMUHOJIOT MYe CKOM
9KCIEPTU3 MbI MOKEM BCTPETUTD B IMMPAKTUKE 3apyOeskHbIX cTpaH. Hampumep, B Pecriy6mike Beapych ycTaHOBIEHbBI
OpraHK3alOHHO-TIPaBOBbIE OCHOBbI KPYMMHOJIOTMYECKOM SKCITEPTM3bI, KOTOPAs TPEJCTABJISIET COOOVI MUCCIIEAOBAaHNE
cofepskaHusl MPOeKTa HOPMAaTUMBHOTO ITPABOBOTO aKTa «B LIEJISIX BBISIBJIEHMSI B HEM HOPM, peain3aiiis KOTOPbIX MOKET
IOBJIEYb BOSHMKHOBEHME KPMMMHOT€HHBIX IOCAENCTBUI B (hMHAHCOBO-3KOHOMMUUECKON cdepe, B chepax MpaBo-
OXPAHUTEbHOM JesITeIbHOCTU (BKJIIOUast 60pbOY C MPECTYITHOCTBIO M KOPPYIILMEN), TOCYLAPCTBEHHON CITY3KObI,
COLIMAJTLHO 3aIMTBI, 3IPAaBOOXPAaHEHISI, 0OPa30BaHNsI, OXPAHbI OKPY>KAIOILIEN CPe[Ibl, PAIlIOHAIBLHOTO MCITOJIb30Ba-
HUSI IPUPOAHBIX PECYPCOB 1 APYruX chepax 0b1ecTBEeHHbIX OTHOIIEHN» . [Tpn 3TOM, Kak oTMeuaeT 6eI0pyCCKUiA
uccnenoBaresb A. M. Xiyc, «KpMMUHOIOTMYECKast 9KCIIEPTH3a He TOJIKHA OTPAaHNUMBATHCSI BbISIBIEHMEM PeasbHbIX
MY BO3MOYKHBIX (DaKTOPOB, BIEKYIIMX 38 COOOJ TOIBKO MPEeCTYIHbIe nmocaencTus. OcobeHHO Korma 3TO KacaeTcst
TaKoro SIBJieHusT, Kak Koppymimsi» (Xiyc, 2013. C. 64). Cxoskue uaeu BbICKa3bIBAIOTCSA U APYTMMM IIpeICTaBUTe-
JIIMM Hay4YHOT'O COOOIIIeCTBa Ha MOCTCOBeTCKOM mpocTtpaHcTBe (KbichikoBa, 2010; Pycremona, 2012; Babwuii, 2019;
Xamenos, 2020; CymataeBa, 2023). CiemoBaTesibHO, TEHIEHIVST K TEOPETUYECKON U MPAKTUUECKON MHTErpalun
KPVYMMHOJIOTYECKOI ¥ aHTUKOPPYTIIVOHHON 9KCIIEPTU3 HOCUT MEKHAIMOHAIbHbBIN XapakTep.

Takum 06pa3om, HECMOTPSI Ha CYIIIeCTBEHHOE CXOACTBO, aHTUKOPPYIILMOHHAS ¥ KPUMMUHOJIOTMUeCKast SKCIIePTU3bI
TaK>Ke He MOTYT ObITh COOTHECEHBI B PAMKaX POJ0-BU0BOro (GopMasibHO-JIornyeckoro aesnenus. C OqHOI CTOPOHBI,
OHM MPECENYIOT CXOXKME 1eJIM, & TAKKe UCIOIb3YIOT aHAJIOTMUHBI METOIOJIOTMYecKuii MHCTpyMeHTapuit. C npy-
rO¥ — JEeNCTBYIONIAsT Ha CETOMHSIIIHNUI IeHb JierajabHasi MOeJIb aHTUKOPPYIIIMOHHONM SKCIIEPTU3bI CYIIIECTBEHHO
orpaHyuyveHa B 0ObEKTe MCC/IeNOBaHNMsI, KOTOPbIi COCTABJISIIOT TOJBKO TOJIOKEHMsSI HOPMATUBHBIX MTPABOBBIX aKTOB
¥ TIPOEKTOB HOPMAaTMBHBIX ITPABOBBIX aKTOB. BMecTe ¢ TeM mpenynpennTebHblii TOTEHIIMAT aHTUKOPPYITIIMOHHOM
9KCIIEPTM3bI FOPA3JO IIMPe, MOCKOIbKY OHA HallpaB/ieHa Ha YCTPaHEeHMe MPUYMH U YCIIOBUIA He TOJIbKO KOPPYITIIVMOH-
HBIX MPECTYTIUIEHN, HO Y KOPPYIILIMOHHBIX TPABOHAPYIIIEHN, @ TAKKE MOTEHIMATIbHO KOPPYITIIMOHHbIX STUUECKUX

4 Cwm.: [TonoskeHe 0 MopsiaKe IIPOBeeHNMs] KPUMMHOJIOTMYUeCKOI SKCIIePTU3bI IPOEKTOB 3aKOHOB Pecry6imku Beapycs: yTB. Ykasom
Ipesunenra Pecniy6imkn Bemapych 29.05.2007 N2 244. (2009). Kpumunosorus: Buepa, CErofiHs, 3aBrpa, 17, 39-43.
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oTtkIoHeHUH. COOOpa3HO TOMY, KaK B IOKTPMHE BbIABMHYTA IUIIOTE3a O TUIAX aHTUKOPPYIIIIMOHHO 6e301acHOCTH,
BbIJIeJIIEMBIX B 3aBUCMMOCTH OT CTeNeHU O6I11eCTBEHHON OIMAaCHOCTY PAa3IMUHBIX KOPPYILMOHHBIX JesTHWIT (aHTU-
KOPPYIIIMOHHAS KPUMMHOIOTMYecKass 6e30MacHOCTb, aHTUKOPPYIILIMOHHAS IeJTMKTOIOrMYecKasi 6e30MacHOCTbD,
AHTUKOPPYIILMOHHAS AeBMaHToIornuyeckas 6esomnacHoctb) (Jamm, 2021a. C. 737), ciemyeT MpennososKuTh, UTo,
MMOMUMO aHTUKOPPYIIIMOHHON KPUMUHOJIOTMYECKOM SKCIIEPTU3bl, BO3MOKHO TPOBE/IeHNe aHTUKOPPYIIVIOHHOM
IIeJIMKTOIOTMYECKOM IKCIIEPTU3bI Y aHTUKOPPYIIVMOHHOM Je€BUAHTOIOTMYECKOM IKCIIEPTU3BI.

B 3aBepiiieHne OMCKYCCUU OTHOCUTEBHO MECTa aHTMKOPPYIIMOHHON 3KCIEPTM3bl CPEIM MHBIX SKCIEPTH3,
PaCIPOCTPAHEHHBIX B IOPUANUECKON MPAKTUKE, TIPEACTABJISIETCS BOSMOKHBIM TaK)Ke PAaCCMOTPETb COOTHOLIEHNE
IAHHOTO MHCTUTYTA U OYEHKU Pe2YIUpyouje2o 8030eliCaust NpoeKmo8 HOpMAMUBHbIX NPABO8bIX AKMoa. YKasaHHOe
HalpaBJieHMe IeSITeIbHOCTU (eepabHbIX OPTaHOB BJIACTU, OPTaHOB BIACTY CyObeKTOB PD 1 opraHoB MeCTHOTO
camoytpasieHust Hadayio dopmupoBarbes ¢ 2011 1., T. e. MpakTUYeCcKM OGHOBPEMEHHO C MMOSIBJIEHeM OpTraHN3aIyIoH-
HO-TIPABOBBIX OCHOB aHTUKOPPYIIIIVOHHON 9KCIIEPTU3bI, Y TPOLOJIKAET aKTUBHO PAa3BUBATHCSI B HACTOSIIINIE MOMEHT
(PaxmeeBa, 2023. C. 6-9). HecMoTps Ha TO, UTO OLieHKa Pery/iMpyIoliero Bo3aencTBus 06/1agaeT aHTUKOPPYIILIMOH-
HBIM MTOTEHIMAJIOM, TTOCKOJIbKY IIPOBOAUTCS B TOM UMCJIE B IEJISIX BBISIBJIEHUS ITOJIOKEHW, BBOIASIINX U30bITOUHBIE
00SI3aHHOCTM, 3allpeThl M OrpaHNYeHMs I GU3MUeCcKUX U IOPUAMUECKUX JIUI B cepe mpeanpuHUMAaTeTbCKON
Y IHOJ 9KOHOMMYECKOM AeSTebHOCTY UM CIIOCOBCTBYIOIIMX X BBEIEHUIO», OHA MEeT CYILEeCTBeHHbIE OT/IMIMS
OT aHTUKOPPYIIIIMOHHOM SKCIIEPTU3DI.

Bo-nepBbiX, 06bEKTOM aHTUKOPPYIIIVOHHOM SKCIIEPTU3BI SIBJISIOTCS KaK JEMCTBYIOIINE, TaK U MPOEKTUPYEMbIE
HOPMAaTHBHbBIE TPABOBBIE aKThI, B TO BPeMsI KaK OIIeHKA PeryIMpPyIOIIero BO3AeICTBHUS OCYIIECTBIISIETCS TOJIBKO B OT-
HOIIIEHUY TTPOEKTOB HOPMAaTMBHBIX MTPABOBBIX aKTOB. BO-BTOPBIX, BUIbI ITPOEKTOB HOPMATUBHBIX MPABOBBIX aKTOB,
KOTOPbIE MOT'YT ObITh ITOJBEPTHYThI OIIEHKE, OTPaHMYEHbI IPEAMETOM PEryIMPOBAHNS Y IIPEUMYIIECTBEHHO CBSI3aHbI
C OCYILIECTBJIEHVEM MTPENNIPUHIMATETHCKOM ¥ MHOV 9KOHOMMYECKOI AeSITeNIbHOCTY. B cBOIO ouepenb, aHTUKOPPYII-
IIMOHHOM 3KCIIEPTHM3E TTOMAJIEKAT JIIOObIE MPABOBbIE aKThI M MX ITPOEKTHI, 00JIafatoIIye IpM3HaKaMy HOPMaTUBHOCTH.
B-TpeTpux, B OCHOBe OIIEHKU PEryaMpyIoIIero BO3AeNCTBUS JIESKUT IKOHOMUYECKUI aHaIM3 TTPOOIEMHON CUTYa-
1M, Ha pellleHre KOTOPOJ HaIpaBIeHO MPUHSITHE MTPOEKTa COOTBETCTBYIOIIEr0 HOPMAaTMBHOIO MPAaBOBOIO aKTa,
a Takyke orpeneieHne crerneHn ero 3pGeKTUBHOCTY C TO3UIMY MTpeIoaraeMbix (DMHaHCOBBIX (MaTepuaJbHBIX)
3aTpar ¥ BBOAVIMbIX OI'PAHMUYEHUN IJIST IOPUAMIECKUX U QUSUUYECKUX JINIL B chepe MpeAnpUHUMATETbCKOM U MHOM
SKOHOMMYECKO IS TEIbHOCTY. AHTUROPPYIIIIMOHHAS 9KCIIEPTM3a, HATTPOTUB, IIPEATIONIaraeT OPUINIECKYIO OLIEHKY
TIOJIOYKEHU IEVICTBYIOIIVX WM ITPOEKTUPYEMbIX HOPMATMBHBIX MTPABOBbIX aKTOB HA MPeIMeT HaIMUMs B HUX KOP-
PYIIMOreHHBIX (DaKTOPOB, CIIOCOOCTBYIOMIMX BO3HMKHOBEHWIO MY PA3BUTMIO KOPPYIIIMIOHHBIX IIPOSIBIEHMIA B pa3-
JIMYHBIX chepax oOIIeCTBeHHBIX OTHOIIeHMIA. JJaHHBI CIIMCOK MOSKHO MPOAOJIKATh B YACTU TIEePeUHs] CyObheKTOB,
peryiaMeHTaIMy POoIenyp, 06I3aTeTbHOCTY Pe3yJIbTaToB U Ip. BMecTe ¢ TeM mpencTaBisieTcsl BaKHbIM HAMETUTh
TOUKM COTIPUKOCHOBEHMSI PACCMAaTPUBAEMbBIX BUIOB JESITEILHOCTH.

WNHuTerpaumst MexaHU3MOB OIIEHKU PETYIMPYIOIIEr0 BO3AEMCTBUSI MPOEKTOB HOPMATUBHBIX IMPABOBBIX aKTOB
B CHUCTEMY aHTMKOPPYIIVIOHHOM 3KCIIEePTHU3bI CITIOCOOHA CYIIIeCTBEHHO MOBBICUTD MTPeNyIIPeAUTETbHbIN TOTEHLIMAT
JIaHHOTO MHCTUTYTA B ACIEKTe BbISIBJIEHMSI KPMMMHOTE€HHBIX JEeTEPMMHAHT KOPPYIIIMOHHOTO TIOBEeeHNsI. DTO CBSI-
3aHO C TE€M, UTO aHAJM3y U OIIeHKe Ha MPeJMeT KOPPYIIMOTeHHOCTY B TAKOM CJTydae OyayT MOABEPTrHYTHI HE TOJb-
KO TTPaBOBbIE HOPMbI, HO ¥ SKOHOMMUECKME TOCJIENCTBUS UX TpuMeHeHus. CremoBaTeibHO, MpeaMeTHas 061acTh
AQHTUKOPPYIIIMOHHON 3KCIIEPTU3bI MOTYUYUT BO3MOKHOCTb PACIIMPEHUS 32 TPeIesibl TPUKJIASHON IOPUANYECKON
IesSITEJIbBHOCTY B LIEJISIX BO3IEMCTBYS Ha SKOHOMMUUECKIME JeTePMMHAHThI KOPPYIIMOHHON npectynHocTti. O Hamm-
yuy pecypca IJis pa3BUTHS B YKa3aHHOM HarpaBJIeHUM CBUIETe/IbCTBYET perMoHaabHas cTaTucTuka. Tak, B 2022 1.
TEPPUTOPUATIBHBIM OPTaHOM FOCTUIIMY IO PE3YJIbTaTaM aHTUKOPPYIIIMOHHO SKCIIEPTU3bI HOPMATHMBHbIX TTPABOBbIX
aKTOB OPTaHOB MCIOJHUTEIBbHON BiaacTu KpacHOsIpCcKoro Kpast BbIsIBIIEHO 24 KOPPYIIIMOTeHHbBIX (akTopa, Ipemyc-
MOTPEHHBIX TOAT. «a» M. 4 MeTomukyu MpoBeAeHUsT aHTUKOPPYIIIMOHHONM 3KCIIEPTU3bl HOPMATUBHBIX ITPABOBBIX
aKTOB ¥ IIPOEKTOB HOPMATUBHBIX IPABOBbIX aKTOB (HaJIM4lie 3aBbIIIIEHHbIX TPeOOBAHMIA K JINITY, TPEIbSIBIISIEMbIX IS

5 Cm.: O mopsiike IpoBeeHns (eepanbHbIMI OpraHaMy UCTIOTHITEIBHOI BIACTH OLIEHKY PEry/IMPYIOLIEro BO3LeHiCTBUS TPOEKTOB
HOPMAaTMBHBIX ITPABOBBIX aKTOB M MIPOEKTOB peliieHnii EBpasmiickoii 5KOHOMIYECKO KOMUCCHUY, @ TaKKe O BHECEHUN M3MEeHEeHN B He-
Kkotopble akThl [IpaBurenbcTBa Poccuiickoii @eneparnyn: [Tocranosnenue [IpaButenscrBa PO or 17.12.2012 N2 1318. (2012). Cobpanne
3akoHoparesibetsa PO, 52. Cr. 7491.
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peanusalyu IPUHAJJIEKaIIero emy npasa)’. B cBoio ouepesp, Mo pesysbraTam OLEeHKM PETY/IMPYIOLIErO BO3AECTBIS
MIPOEKTOB HOPMATMBHBIX IMPABOBBIX aKTOB, TPOBeAeHHOV MUHMCTEPCTBOM SKOHOMUKH Y PETVIOHATBHOTO Pa3BUTHUS
KpacHosipckoro kpasi, 3a aHaJIOTMYHbIN [TePHUOJ, IIOATOTOBIEHO 315 3aK/IIoueHmit, 13 KOTOPBIX 37 — OTpULIaTeIbHbIE .
C y4eToM M3JIO’KEHHOTO MTPeyNpeIUTETbHbIN 3P HEKT B3aUMOIENCTBISI aHTUROPPYITIIMOHHONM 9KCIIEPTHU3bI U OIIEHKY
perymMpyIoLIero BO3AeiCTBIS SIBJISIETCS] aKTyaIbHOM HayYHOM ITPOOIeMOI1 U 3aC/ Ty KMBaeT OTAEJIbHOIO MCCIIeIOBaHMS.
B cBs13u ¢ 3TMM Hecy4yaiHo, YTO POCCUICKUI OMBIT B YKa3aHHOM cdepe MpeiaraeTcs MCIOIb30BaTh [T MOBBILLIe-
HUS 93PHEKTUBHOCTY aHTUKOPPYIILIMOHHOM 3KCIIEPTU3bI HOPMATUBHBIX MPABOBbIX aKTOB U ITPOEKTOB HOPMAaTUBHBIX
MPaBOBbIX aKTOB B APYIUX CTpaHax, Hanpumep, Pecnybmuke Benapych (Coporoset, 2016. C. 267).

3akmiouenue. [IpoBejeHHOE aHATUTUYECKOE UCCIeJOBaHNE HAIVISIAHO CBUIETEbCTBYET O TOM, UTO C TIO3ULINA
TEKYIINX TAKCOHOMMYECKMX KOOPAMHAT aHTUKOPPYIIIMOHHAST SKCIIEPTU3a He SIBJISIETCS] BUAOM KaKOM-T1Mb0 KCIep-
TU3bI, PACIIPOCTPAHEHHO B IOpUAMYecKoil nmpakTuke. OHa OpraHMYHO CoeAyHsIeT B cebe aTpubOyTUBHbIE TPU3HAKNA
MPaBOBOM, CyAeOHOM 1 KPUMMUHOJIOTMYECKOM IKCIepTH3, HO He TOKAECTBeHHa HM OJHOM M3 HUX. B CBSI3U € 9TMM
AHTUMKOPPYIIIVMOHHAS SKCIIEPTH3a MOKET PACCMATPUBATHCS KAK YHUKAIbHBIM MHCTUTYT B CUCTEME TIPERYTIPEXIEHNST
KOPPYIIINY, KOTOPBIN He MIEHTUUEH MHBIM TAKCOHOMMUYECKVM eMHUIIAM B PACCMaTPUBAaEMOI TPeIMEeTHOV 06/1aCTH.

Cy1iecTByolast Moe/b aHTUKOPPYIIIMOHHO SKCIIEPTU3bl HOPMATUBHBIX MIPABOBBIX aKTOB M ITPOEKTOB HOpPMa-
TUBHBIX MTPABOBBIX aKTOB CJIOKWIACh HA HaYaIbHOM 3Tare (GopMMUPOBAHNS aHTUKOPPYMIMOHHONM MOMNTUKY B Poc-
cuyickon @eneparyi, KOrIa B yCJIOBUSIX OIPaHMYEHHOCTY PECYPCOB OIIeHKa KOPPYIIMOT€HHOCTY 3aKOHOIATeNIbCTBA
OblIa MHTErPUPOBAHA B MTPOKYPOPCKMIA HaZ30D, TPABOBYIO SKCIIEPTH3Y, POBOAMMYIO OpraHaMMu IOCTUIINY, & TAKKe
00111e CTBEHHBIV KOHTPOJIb CO CTOPOHBI I'PAsKIAHCKOTO 0611IecTBa. OIHAKO HA CErOHSIIITHIUN IeHb €CTh BCE OCHOBAHMSI
T10JIaraTh, YTO /IS MOBBIIIEHVS 3D (MEKTMBHOCTM aHTUKOPPYIIIIMOHHONM 3KCIIePTU3bI 11eJIeCO0OPa3HO OCYIIIECTBUTD ee
KaueCTBEHHYIO TeOPETUKO-TIPUKIATHYIO TPaHC(HOPMALIMIO U, KaK CJIECTBIE, ONIPeIeIUTh NePCIIeKTUBHbIE TAKCOHOMM-
YyecKyie KOOPAVMHATbI, KOTOPBIX MOTEHIMAIBHO JOCTUTHET PACCMATPUBAEMBIN MIHCTUTYT B XOJ€ CBOETO MPeoOpa3oBaHmsL.

[TocTpoeHme HOBOJ HayYHOV KOHLIENLY 00y C/IaBIMBAET HEOOXOAMMOCTD IIePeCMOTPa MIPOBO33peHYE CKIX I10-
3UIIMIE OTHOCUTEIBHO MIOHMMAHMSI CYIIIHOCTHBIX XapaKTePUCTUK aHTUKOPPYTIIMOHHOM SKCrepTu3sbl. [Tomaraem, 4to
BBISIBJIEHVE KOPPYIIIMOTEHHbIX ()aKTOPOB B AEMCTBYIOIIMX MU MMPOEKTUPYEMbIX HOPMAaTUMBHBIX MTPABOBBIX aKTax
He ucudepnbiBaeT ee pecypcbl. CHopMupoBaHHBIN MPUMEHUTETHbHO K aHTUKOPPYILMOHHON 3KCIIEPTH3e TIPUHIIUTT
KOMILJIEKCHOJ OIIEHKM ITPaBOBOT'O PETYIMPOBAHMS HA MPEOMET MOTEHIMAIBHOTO MPUYMHEHMS Bpefa O6IleCTBeH-
HBIM OTHOILIEHUSIM B Pe3yJIbTaTe MPUMEHEHYS] KOPPYIIMOTeHHBIX HOPM CJIEYET Peasn30BbIBaTh IIPU MPOBEIEHUN
9KCIIEPTHOM OIIEHKM MHBIX 3JIEMEHTOB CMCTEMbI COIMAIBHOTO YIIPABIEHNST, TAKMUX KaK OOBEKThI, CYOBEKThI M MEPbI
yIIpaBJIeHNs], @ TAKXKe UX pecypcHOe obecrieueHne.

AHaJIOrMYHO TOMY, KaK B HAy4YHON JIUTEPATyPe BBIABUTAIOTCS UM O PACLIMPEHUM PAMOK KPUMMUHOJIOTMYECKOA
9KCIIEPTM3bI, KOTOPOI MOTYT ObITh TIOABEPTHYTHI HE TOJILKO 3aKOHOAATETHCTBO, HO ¥ KPUMWHOTE€HHbIE MTOCIENCTBIUS
MIPUHSITYSI HOPMATUBHBIX MTPABOBBIX aKTOB, KPMMMHAIbHbBIE PUCKY (PUHAHCOBO-3KOHOMUYECKUX, MHBECTUIIMOHHBIX
U MHBIX KOMMEpPUECKUX MpOeKToB U ap. ([ 3ukonckas, 2012. C. 49), aHTUKOPPYIIIMOHHAST SKCIIEPTU3a TAKKE JOJIK-
Ha IIPOBOAUTHCS B LEJISIX BBISIBJIEHMS VICTOYHMKOB KOPPYITIMOHHONM OMAaCHOCTH U pa3paboTky 3¢GdEKTUBHBIX Mep,
HaIPaBJIEHHbIX HA CHVDKEHME HEraTMBHOTO BO3IENMCTBUSI TAKMUX MCTOUHMKOB. B paMKax mogo6GHOro pacimMpeHHOro
MMOHVIMAaHMsI OHA YCITEIITHO BCTPAaMBAETCS B CUCTEMY OOeCIeueHs aHTUROPPYIIIMOHHOV 6e30MacHOCTM Ha MTpaBax
CaMOCTOSITETBHOTO CTPYKTYPHOTO 3JIeMeHTa — aHTUKOPPYMIMOHHONM Mepbl 6e3onacHoctu (Ienpun, Jamm, 2021) -
U MOXKET MOJTYYUTb TAKCOHOMMYECKOE OTpee/ieHMe Ha OCHOBE HOBBIX KOHIIENTYaIbHbIX MTapaMeTpOB.
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enb: uccienoBaHme BOITPOCa ONMTUMATbHOCTH IIMPOTHI CYAEMCKOTO YCMOTPEHMSI B POCCUIICKOM YTOJIOBHOM 3aKOHOMIATEIbCTBE
¥ BbIpabOTKa HayYHO 060CHOBAHHBIX MPE/IJIOKEHNI TI0 COBEPILIEHCTBOBAHMIO TPABOBOTO PETY/IMPOBaHMS B PACCMAaTPUBAEMON
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MeTogpI: AMaNeKTUUECKUI MaTepuaau3M, IMpeAIoiaralinuii 00beiHeHNE IMATEKTUYECKOTO MOAX0AAa K MO3HAHUIO
OKPY3KAalOIllero MyUpa C ero MaTepuajuCTUUeCKUM MOHMMaHMEM, M OCHOBAHHbIe Ha HeM OOIlleHayuHble (CMCTEMHO-
CTPYKTYPHBIN 1 (pOpMaTbHO-JIOTUUECKUIA, MHAYKTUBHBIN U JeAYKTUBHbIN, aHAIN3 U CUHTE3) U ClielaibHbie ((hopMabHO-
IOPUIMYECKIUN, CPABHUTETBHO-TIPABOBON) METObI IIO3HAHMSI.

Pesynprarsl: mpo6iemMa rpaHul] CyAECKOrO YCMOTPEHMSI B YTOJIOBHOM ITPABE SIBJISIETCS CJIENCTBMEM ITOTBITKY 3aKOHOIATEST
YperyJiMpoBaTh HOPMaMM IpaBa BCIO IIMPOTY U pa3sHOOOpasye 0611eCTBEHHbIX OTHOIIEHU. C yYeTOM CKJIa/ibIBatOIIeNCst
MPaBOIPUMEHUTETLHON TPAKTUKY MTPU3HAETCS AUCKYCCUOHHOM JOKTPUHAJIbHAS TOUKA 3PEHMSI O HEOOXOAMMOCTHU «CY3KEHUSI»
IpaHuil, HakasyeMocTy 1o 4. 2 ¢r. 105 VronoBHoro komekca PD. YkasbiBaeTcsl Ha OTCYTCTBME HEraTUMBHBIX IIOCENCTBUI
paciuMpenns IPaKTUKY HasHAYEHMS HaKa3aHysl B BUIE JIMIIEHMsT CBOOOIbI YCI0BHO ¢ 2015 I. 32 yMbIIIUIEHHOE [IPUUYMHEHNE
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KaTeropuu MpecTyIyieHuns.
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3aKOHO/IATEIbCTBE YCMOTPEHMSI TI0 XapaKkTepy (IIpaBOBbIM MOC/IENCTBUSIM). B pesysbraTe 3TOro apryMeHTUPYeTCsS TOUKa
3peHMst 0 HeOOXOAMMOCTH CYIIECTBOBAHMS B YTOJIOBHOM 3aKOHE ITPaBOMOUMSI Cy/a 11O M3MEHEHMIO KaTeropyum MpecTyIIeHus],
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Abstract

Objective: to study the issue of the optimal scale of judicial discretion in Russian criminal legislation and to develop
scientifically grounded proposals for improving legal regulation in this area.

Methods: dialectical materialism, which involves combining a dialectical approach to cognition of the surrounding world
with its materialistic understanding, and general scientific (system-structural and formal-logical, inductive and deductive,
analysis and synthesis) and special (formal-legal, comparative-legal) methods of cognition based on it.

Results: the problem of the limits of judicial discretion in criminal law stems from the legislator’s attempt to regulate the
broad and diverse public relations by legal norms. Given the emerging law enforcement practice, the doctrinal view on the
need to “narrow” the limits of criminality under Part 2 of Article 105 of the Russian Criminal Code is considered debatable.
Experts point out that there are no negative consequences of the expanded (since 2015) imposition of a suspended sentence
for deliberate serious harm to health, committed with aggravating circumstances. The author opposes the arguments of those
who consider Part 6 of Article 15 of the Russian Criminal Code to be a violation of the principles of separation of powers,
justice, legality, as well as the norm to be corruption-causing. The proposal is to expand the exemption from criminal liability
under Articles 76!, 762, 90 of the Russian Criminal Code after decreasing the crime category.

Scientific novelty: the article substantiates the author’s opinion on the differentiation of discretion existing in criminal legislation
by nature (legal consequences). As a result, the author argues that the court must have a discretion to change the crime category;,
and attempts to resolve problems related to the implementation of Part 6 of Article 15 of the Russian Criminal Code.
Practical significance: the formulated conclusions can be used in legislative and law enforcement practice in terms of
optimizing judicial discretion, taking into account the goals and objectives of criminal law policy.
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BBepeHue

Bonpockl oNTMMaaIbHOCTH IIMPOTHI YCMOTPEHMS (Yallle BCEro CyJelCKOro) B MaTepraibHOM YTOJIOBHOM 3aKOHO-
JIaTeJIbCTBE He TePSIIOT CBOEI OCTPOTHI, UTO OOYCJIOBIEHO HEYCTAHHBIMY TIOMBITKAMI 3aKOHOAATEISE CHOPMYIUPOBATD
HOPMbI YTOJIOBHOTO 3aKOHA TaKMM 06pa3soM, YTOObI y TPaBONPUMEHUTEJISI Oblia BO3MOXKHOCTh MAKCMMAaJIbHOTO yUeTa
BCEX 3HAYMMBbIX (haKTUUECKIX OOCTOSITEILCTB U BbIOOPA 11eJ1eCO0Opa3HbIX 1 9(PPEKTUBHBIX MeP BO3eMCTBYS. B TO ke
BpEMSI M3JIAIITHSS LIMPOTA MPeCTaBIeHHBIX TPABOIPUMEHUTEITIO 3aKOHOaTeIeM BO3MOKHOCTEN COIEeP>KUT MOTEH-
1MaJ1 JaJIbHelIel HeOTHO3HAUYHOM ITPaBOIPUMEHNUTEIbHON MPAKTUKM, YTO C HEU3GEXKHOCTHIO IIPUBOAUT K (aKTam
OTCYTCTBUS emmMHooGpasus npasonpumMenenus: (bocxonos, Makcumos, 2018. C. 11) u, Kak cjiefcTBUE, BOIPOCAM
O CIIpaBeIIMBOCTH (COPAsSMEPHOCTH) MPUHMMAEMBIX K MIPECTYITHMKAM MepP BO3IEMCTBUSI.

C yueToM yKa3aHHOTO B KaueCTBe LIeJIM MCCIeJOBaHysI MOSKHO OTIPeIesUTh paspeliieHie mpobjiem cofepskaTesib-
HOJ ONITMMAaJIbHOCTM MMEIOIINXCS B YTosIoBHOM Kopekce Poccuiickon @eneparyu (ganee - YK PO, win yroysoBHBIN
3aKOH) HOPM, ITPeJyCMaTPUBAOIINX ITPABO BbIGOPA B IPUHITUM PEIIeHMIi TPABOIIPUMEHUTEIIEM.

IIJ1st MOCTVKEHMST YKA3aHHOM 1SV BUIUTCS HEOOXOAMMBIM PELNTh CJIEYIOIIME 3aauii: ONPENeUThCS C CYIII-
HOCTBIO YCMOTPEHMSI, PACCMOTPETh JOKTPUHAIbHbIE TOUKY 3PEHNS 1 TIPABOIIPUMEHUTEIbHYIO TPAKTUKY, Ha OCHOBE
Yero cjesaThb HEKOTOpPbIe TEOPETMUECKIe BbIBOIbI M TIPECTAaBUTh IPAKTUUECKIE PEKOMEH/IALINIA.

Pe3yabTathl MICCAEAOBAHUA

1. IlpegmeT myGIMKAIAM

[Tpeskpe Bcero, HauaThb CTOUT ¢ AedvHuIyK. Tak, Mo ycMOTpeHueM (31eCh U ajiee BblaesieHo Hamu. — B. M.)
B YTOJIOBHOM CYZIOITPOM3BO/CTBE MIOHMMAIOT «ITPeyCMOTPEHHOE YTOJIOBHBIM U YTOJIOBHO-TIPOIIECCYaTbHBIM 38KOHO-
IaTeJIbCTBOM ITPaBO BbIOOpA B IPUHSITUM pellieHNni CyObeKTaMy ITPaBOOTHOIIEHN, TOPOXKAaeMbIX (pakToM coBep-
LIEHVST TIPECTYTUIEHNST MO0 BO3HUKAIOIIMX B CBS3Y C pea3aliyiell Takoro MpaBOOTHOILIEHNS B paMKaX YTrOJOBHOM
npouenypsi» (PKesnakos u ap., 2010. C. 108).

CoumasnbHast 06yC/IOBJIEHHOCTb HAIMUMSI YCMOTPEHMSI B YTOJIOBHOM 3aKOHE BIIOJTHE CITPABE[JIMBO CBSI3bIBAETCS
MCCJIeIoBaTe/IIMM C pasHOOOpasueM OOIIEeCTBEHHBIX OTHOIIEHUH (TI0 CYILIECTBY, MMEHYEMbI/ YUEHbIMU «3aKOHOM
HeOBXOIMMOTO I0PUIMKO-(hakTHdeckoro pasHoobpasus» (ITymosouknun, Agpuanos, 2015. C. 17)), ¢ Tem, 4TO «He-
OIPEeIeIEHHOCTD JTaeT OMPENeIEHHYIO CBOOOAY U IIaHC 06eCIeYnTh B MPOIecce MPpaBONPUMEHEHNST COOITIONEH e
TpeboBaHuii CT. 3, 6, 7,43 YK PO, 1. e. Ha3HAUMTh HaKa3aHMe, COOTBETCTBYIOIIEE KPUTEPUIM UHAVBUILYTU3AINNA,
CIIpaBeIIMBOCTH, TyMaHu3Ma u T. 1.» (babaes, 2017. C. 14).

Kak cipaBemyinBo ormeuaet A. M. Boiiko, «0IleHOUHbIe IOHSTHUS PEICTABIISIIOT COO0I CPEeACTBO MPUCITOCObITe-
HMSI CTaHAAPTU3MPOBAHHOIO 1 JIAKOHMYHOI'O I0PUAMUECKOro MeToma K 6e3pasMepHOI ¥ IMTOCTOSTHHO OOHOBJISIOIIENCS
IIelICTBUTEJIbHOCTH, OJMH 13 CIIOCOOOB afamnTalym IpaBa K OKpysKatoieii ero cpeae oouranus» (boiiko, 2008. C. 39).
Crout cormacutbest ¢ A. Y. Boiiko 1 B TOM, UTO puuMHaMy O6MJIMsE B yTOJIOBHOM 3aKOHE OI€HOUYHBIX MOHSATHM (DaBHO
KaK ¥ OTCYTCTBUSI IIEPCIIEKTUB CYI1I€CTBEHHOTO COKPAIIeHMsI JTaHHOTO 0ObeMa) SIBJISIFOTCS: « 1) HEOOXOAMMOCTD PEryJin-
POBaHMS OTHOILIEH HPaBCTBEHHOT'O MOPSIIKA, KOTOPbIe HEBO3MOXKHO (hOpMaIM30BaTh C IIOMOIIIBIO KOJMYECTBEHHBIX
MIPU3HAKOB, 2) eCTeCTBEHHas! IIOTPEGHOCTDb B MOJIHOTE OTPACIEBOTO PErYIMPOBAHMSI, UTO HEBO3MOXKHO 00ECIeUnTh
C TIOMOIIIBIO CTPOTO OIPe/IeIEHHBIX CJIOB UJT METOIIOM TIepeUMCIIeHMs], 3) OTCYTCTBIUE TOCTOMHBIX SKBUBAJIEHTOB SI3bIKA
IIJIS1 HEOOBSTHOM U TIOCTOSTHHO MEHSIIOILIENCS PeaJIbHOCTH, 4) TPaauUIIMOHAI3M 3aKOHOIATeTbHOTO SI3bIKA, CTABSILIErO
Ha MCITbITaHHbIE peueBble 06pasiibl, B TOM uiciie U olieHouHoro Buaa» (boriko, 2008. C. 40).

A. B. Haym0B 00BSICHSIET UCIIO/Nb30BaHMe B YTOJIOBHOM 3aKOHE OIEHOYHBIX IMOHSITHI CTPEMJIEHVIEM 3aKOHO-
JaTesis JaTh CyObeKTY MPUMeHEeHMs YTOJIOBHOTO 3aKOHA (B TIEPBYIO OYEPeb CYY) «BO3SMOKHOCTh MaKCUMMAaJIbHOTO
yueTa akTUueCcKux 06CTOSITETbCTB KOHKPETHOTO YTOJIOBHOTO J1eJ1a, & TAaKsKe TPeOOBaHMIT M3MEHSIOLIUXCS YCIOBUN
sku3HU U obiectBa» (Haymos, 2013. C. 7). YkasaHHBIN aBTOP IpejJjiaraeT, He OTKa3bIBasICh OT UX yIOTpeOsIeHus,
CBECTH BO3MOKHOCTb HEKOPPEKTHO TPAKTOBKY K MUHUMYMY ITyTeM PaciIMbPOBKM UX B TEKCTe YTOJIOBHOTO KOJEeKCa
(Haymos, 2013. C. 10).

Ecyv roBopuTb O BMaX CYIIECTBYIOIIEN B YTOJIOBHOM 3aKOHE AVICKPELMA, HAJIUIIO MHOKECTBEHHOCTb BApMAHTOB
wiaccupukamyy. OTMETUM MHTEPECYIOITYIO HAC B OOJIbIIIEl CTEMEHN KIaCCU(BMKAIMIO IT0 XapaKTePy AMCKPEIMOHHBIX
MTOJTHOMOUMA (TIPaBOBBIM ITOCJIEICTBUSIM).
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Taxk, B mepByI0 OUepeb CTOUT BbIJIEISATh BAPMAHTBI YCMOTPEHMS, Pe3Yy/IbTaTOM KOTOPBIX SIBJSIETCS (DaKT MPUBJIE-
YeHsI NI K YTOJIOBHONM OTBETCTBEHHOCTH (MIPU3HAHMS B €T0 JEMCTBUSIX BCEX MTPU3HAKOB COCTABA MPECTYIUIEHMS),
J160, HAIIPOTUB, MIPU3HAHKS, UTO JIMIO HE TIOAJIEKUT YTOJIOBHOM OTBETCTBEHHOCTHU (Wi 06 OTCYTCTBUM HEOOXO-
JIVMMOCTY OTOBIBATh JIMIIOM HakaszaHue). K nmepBomMy BapuaHTy CTOUT OTHOCUTD, K IPUMEPY, KPUMUHOOGpasyoIiye
OIIEHOYHbIE KAaTeropmu, 3aKkpervieHHble B nucrno3uimsax HopM OcobenHoir yactu YK P® (pasmmunble Bapuanym
«3HAYUTEJIbHOTO yIepba» U T. 1.); KO BTOPOMY BapMaHTy — K IPUMEPY, BOSMOKHOCTb MPU3HAHUS AEeSTHUS MaJio-
3HAUMUTEIbHBIM (4. 2 cT. 14 YK P®), ycioBHoro ocyskaenus (ct. 73 YK P®D), ocBo6oKIeHNS JIUIA OT YIOJIOBHOM
OTBETCTBEHHOCTH B CBSI3M C IeATeIbHbIM pacKasuueM (4. 1 ct. 75 YK PD), B cBsI3M € IPpUMMUPEHMEM C IIOTEPIIEBLINM
(ct. 76 YK P®), B cBs131 ¢ HasHaueHneMm cymebHoro mrpada (cr. 762 YK PD), a Takske BapraHThl OCBOGOKIEHNUS OT
OTOBIBAaHMS HaKa3aHMS JINIIA, 3a060JIEBIIEro TOC/e COBEPIIEHNUST MPECTYIUIEHNS TSDKeJIoN 60JIe3HbIO (3a MUCKITIoUe-
HMEM TICUXUYECKUX PACCTPOVICTB), MPEMATCTBYIONIEN OTObIBaHMIO Haka3auus (4. 2 cT. 81 YK P®); ocBobokmeHmst
OT YT'OJIOBHOM OTBETCTBEHHOCTM HECOBEPIIIEHHOJIETHEr0, COBEPIIMBIIIErO MTPeCTYIIeHe HeOOJIbIION WM CpeIHen
sprecT (4. 1 ¢1. 90 YK PD); ycI0BHO-I0CPOUHOE OCBOOOKAEHME OT OTObIBAHMSI HAKa3aHMS HeCOBEPIIeHHOJIETHUM
(ct. 93 YK PD);

Bo BTOpYIO OUEpenb CTOUT OTMETUTD BAPUAHTBI CYIeOHON TUCKPEIH, CYIeCTBYIOIIME B LIEJISIX MHAVBUTYaJIN-
3al[MM Mep YrOJIOBHOTO BO3[ENCTBUS (B MEPBYIO ouyepelb HakasaHus). K TaKOBHIM MO’KHO OTHECTU OIpefesieHNe
Mepbl ¥ 00beMa HaKa3aHusl, OTMEUEeHHOr'0 B caHKIMM HOpMbl OcobeHHOoI yacTit YK PD; BOSMOKHOCTh M3MEHEHMSsI
(cHwskeHmst) Kareropuu npecrymienus (4. 6 cr. 15 YK P®); npusHanmne kakoro-imbo (¢akra 06CTOSTENbCTBOM,
cMsryaroimmM Hakazanue (4. 2 ¢T. 61 YK P®); nHaznaueHne 06s3aHHOCTEN TIPU YCJIOBHO-IOCPOYHOM OCBOOOXKIEHUM
(4. 2 ct. 79 YK PD).

3HAYMMOCTb JAHHOM TpafaLyu IJIs1 HAC BUAUTCS B TOM, YTO B ITIEPBOM CJTyuae Mpe/IosiaraeTcs, o CyiieCTBY, HeKast
dbopma HameeHus cyme6GHOIM BJIACTY HECBOVICTBEHHBIMM €11 (DYHKIIMSIMU IPU3HAHMS JesTHS PeCTYITHBIM (KPUMMHA-
Jm3anys) 6o, Ha06OPOT, TPaBOMEPHBIM (IEeKPUMMUHAIM3ALINS). Y TOUHMM, YTO BOIIPOC OTHECEHMSI K JAHHOMY BUIY
YCMOTPEHMST BAPMAHTOB YCJIOBHOTO/YCIIOBHO-IOCPOYHOTO OCBOOOSKIEHMST — TMCKYCCUOHHBIN, OMHAKO CTOUT MTPU3HATb,
YTO JaHHbIe Mepbl (GAKTUUYECKM O3HAUaIOT MPU3HAHME OTCYTCTBUSI HEOOXOOMMOCTM KaK TAKOBOTO KapaTeIbHOTO
BO3ZEVICTBUS Ha MPECTYITHMKA, HECMOTPSI Ha Hayiuuye GhakTa COBEPIIEHHOTO MM OOILeCTBEHHO ONACHOTO JesHUSI.
VMeHHO mepBbIl BUJ, KaK HAM MPECTaBIISIETCS, TOJKEH BbI3bIBATh B HAYYHON Cpefe HauboIbIIe JUCKYCCUY KaK
(bakTHUeCcKM y3aKOHEHHOE (MTpaBOMEPHOE/JIeraIbHOE) BMEIIATETbCTBO CYNeGHOM BIAaCTy B IIPOIECChI OTPEIeIEHNST
T'PaHUI] TPECTYITHOTO MOBeIeHNsI. BMecTe ¢ TeM JOKTpUHaIbHAS KPUTHKA BOITPOCOB IIMPOTHI YCMOTPEHUS B YTOJIOB-
HOM 3aKOHe yYallle KacaeTcs BOIPOCOB HEITOMEPHO IIMPOKUX TTOJTHOMOUNI Cyia B paMKax Ha3HaYeHMsT HaKa3aHMsl.

2. JOKTpUHAJIbHbIE TOUKY 3PeHNs ¥ IIPaBONPUMEHUTeTbHAS IPaKTUKa
10 IIpo0JieMaM 06beMa CyAeiiCKOr0 YCMOTPEeHUs

2.1. Cydeiickoe ycmompeHue 8 caukyusax Hopm Ocobennoii uacmu YK PD (na npumepe omeemcmeeHHOCM U 3a
KeéanuguyuposanHoe y6uiicmeo u ympluiieHHOE NPUYUHEH Ue MAXHCK020 épeda 300poebio). Bonpocet ycnosnozo
ocyxycoeHus

['oBOPSI O MOKTPUHAJIBHBIX TOUKAX 3PEHMS HA 3asIBJIEHHYIO MMPO6GIEMAaTUKY, CTOUT OTMETUTD, YTO GOJIBIIIMHCTBO
(a BO3MOYKHO, ¥ TIO[@BJISIOIIEe YICJIO) UCCIeA0BATe el SIB/SIIOTCS CTOPOHHMKAMY HEOOXOAMMOCTY MUHUMMU3ALUN
cymebHOV UCKPeLlyy B YTOJIOBHOM 3aKOHOJATEeIbCTBE. 3aKOHOMEPHBIM BUAUTCS (DaKT, UTO OTCTaMBAIOT UAEIO pac-
LIMPEeHNsT yUeHble, B TOV MUJIM MHOM CTeleHy GM3Kye 1O POAy HesiTeIbHOCTU K ITPaBOIIPMMEHeHMI0. B3STh XOTs GbI
Touky 3peHus B. V. Paguenko, B cBoe BpeMs 3aMellaBIIIero JOJKHOCTb 3aMeCTUTES IIpencenaTens: BepxoBHOro
Cyna PCOCP (a B manbHenmiem u Poccuiickon Denepariyn), OTMeUaoIero Heo6xoaMmMoCTb CHYDKEHST MMHUMAJTb-
HBIX MPEIeJIOB CaHKIINIA IO MHOT'MM COCTaBaM, He CBSI3aHHBIM C TIOCSTaTeIbCTBAMM Ha JKI3Hb UeJIoBeKa, UTo, 110 ero
MHEHMIO, TIO3BOJIUIIO ObI CYIaM «ITPOSIBJIATD Oosiee Ay depeHIPOBaHHbIN ITOAXO/, K JIUIAM, BTSTHYThIM B COBEpIIIEHVe
MPeCTYIJIEHUI B CUJIY CTeUeHMsI OOCTOSITE/IbCTB, a TAK)Ke K TeEM YUaCTHMKAM TPYIIOBBIX IPECTYIIEHMIA, KTO BCTa
Ha IIyTh COTPYAHMUYECTBA CO CAEICTBMEM B U300JIMUEHNM COYUACTHUKOBY .

! TToury yeTBepTh MY’KCKOTrO HacesneHus: Poccuy mpolnia «TiopeMHble yHuBepcuteTsi». (2008, 2 cenrsiopsi). Poccuiickas rasera.
https://rg.ru/2008/09/02/radchenko.html
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O06 U3IUIIIHEI «IITUPOTe» CYAEeCKOro YCMOTPeHMs TPy HasHaueHny HakasaHust ToBoput A. B. HaymoB, npusoms
B [IPMMED PSIfi COCTABOB MIPEeCTYIUIEHMI, COIepsKallMX «pasMax» HaKa3aHus B BUIe JIMIIeHNs CBOGOIbI OT 6 1o 12 et
(4. 2 c1. 105 YK P®D - ot 8 mo 20 set smienns ceobomsr) (Haymos, 2009. C. 47), ykasbiBast Ha TO, YTO «MaKCHMAaJIbHO
IOMYCTUMBII Pa3pbIB MEXKITY HVKHUM M BEPXHUM IIpefesiaMii yTOJIOBHO-TTPABOBBIX CAHKIIMI HE JOKEH MPEBBIIATh
Tpex-yerbipex JieT» (Haymos, 2009. C. 48).

CrarucTuky HakasyemocTy 1o 4. 2 cT. 105 YK PD M0OKHO IpoM/UIIOCTpUpOBaTh guarpaMmmoit (puc. 1).

CdopmumpoBaHHas Ha 0CHOBe JaHHbIX 0 1 036 dakTax ocyskaeHus 3a KBaduipoBaHHoe youiictBo B 2022 T.
JIMarpamMmma HarisgHO JEMOHCTPUPYET, YTO TPABOIIPUMEHUTEIEM aKTUBHO VCIIOIb3YeTCs IIPeACTaBIeHHAs 3aKOHO/a-
TesieM cBOOO/Ia BhIOOPA CpOKa HakasaHusL. [IpencTaBiseTcs, 4To JaHHbI (GaKkT BbI3BAH TeM, uTo u. 2 cT. 105 YK PO
COZIEPKUT TPUHAIIATD KBaIM(DUIIMPOBAHHBIX COCTABOB (6€e3 yuera GOpPMYIMPOBOK «a PABHO. .. », KUJIA...», <JIUOO0...»),
M HepeIKy Cyuay yueTa [Py BbIHECEHMI TIPUTOBOpa GaKTa HaIMuus B JEMCTBUSIX JIUIlA CPasy HECKOIbKMUX U3 YKa-
3aHHBIX B 3aKOHE 0OCTOSATETBCTB, UTO CYIIECTBEHHO MOBBIIIAET ero OOIIeCTBEHHYIO OMTaCHOCTh U C HEM36eKHOCThIO
TpebyeT COOTBETCTBYIOIIEN PeakiMy B BUE YXKECTOUEHNS TPUroBOpa.

B Takoit cutyanyy roBOpUTh O TOM, YTO €CTh MPEIIOChIIKMA IJISI CY’KEHMsI TPaHMIl HAaKa3yeMOCTHU TI0 TaHHOM
cTaThe He pUXoAUTCs. [laHHbIN 11ar ¢ HeM36eKHOCThIO MIPUBENET K HeCOpasMePHO MSITKUM TIPUTOBOPaM it Hau-
6oJiee 3JIOCTHBIX YOUIII, B AEMCTBUSIX KOTOPBIX OYIyT MHOKECTBEHHBIE KBAIMMDUIMPYIOIINE MPU3HAKMA.

HeyMmecTHOCTB CyskeHMSI MOSKHO apryMeHTUPOBATh ellle 11 TeM, UTo B 7 cyiyuasx u3 10 HakazaHue B BUIE JIUIIEHMS
CcBO6GOMBI 32 KBIMDUIIMPOBAHHOE YOUIICTBO HA3HAUAETCSI HA CPOK CBBIIIIE JECSTHU IO JBAIIIATH JIET, UTO CBULETEIb-
CTBYET O TOM, UTO CyZiaMy HauboJiee 4acTo BbIOMpPAETCs HaKa3aHue B IeCATUIETHEM JManasoHe (Ha CaMOM Jiejie 4yTh
MeHblIIIe, TOCKOJIbKY HaKa3aHue CPOKOM JeCsITh JIeT, KaK M HaKa3aHye CPOKOM [IBafIlaTh JIET, He BXOAUT B YKa3aHHbIe
70 %). Cy>kaTb HaubosIee BOCTPeOOBAHHbIN Ha MPAKTUKE [ECITUIETHUI MHTEPBAJI IO TPEX-UeThIpPeX JIeT 03HAYajIo0
OBl CYIIIECTBEHHOE YMEHbIlIEHME BO3MOKHOCTY Cy[a MO VMHAMBUIyIM3AIMM HaKa3aHUsl (KaK MUHMMYM B 4acTyu
CaMOCTOSITETPHOTO YUeTa OT/AEJIbHbIX KBAIMOUIMPYIOIINX TPU3HAKOB).

d B
Csbiwe 20 net / o 8 net/
More than 20 years Less than 8 years
10% 7% Csbiwe 8 oo 10 net /
8 to 10 years
13 %

Csbiwe 15 go 20 net /

15 to 20 years
36 % Csbiwe 10 go 15 net /

10 to 15 years

34 %

\_ /

Puc. 1. YaenbHbIi BeC OCY>KAEHHBIX 10 4. 2 ¢T. 105 YK P® B 3aBMCHMMOCTH OT CpoKa JmiueHus cBo6oab! (2022 r.), %

Hcmounux: Cynebubiii genapramenT nipu BepxoBHom Cyne Poccuiickoit @enepauym. (2023). OTuer 0 umciie npuBieUeHHBIX K YTO-
JIOBHOV OTBETCTBEHHOCTH U BMUAAX YIOJIOBHOrO HakasaHus 3a 12 mecsues 2022 ropa. https://cdep.ru/index.php?id=79&item=7645

Fig. 1. Proportion of those convicted under Part 2 of Article 105 of the Criminal Code of the Russian Federation,
depending on the term of imprisonment (2022), %

Source: Report on the number of those prosecuted and types of criminal punishment for the 12 months of 2022. Judicial Department
of the Supreme Court of the Russian Federation. https://cdep.ru/index.php?id=79&item=7645
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Cepbe3Hoii pobsieMont HasbiBaeT A. V. AJyleKCaHAPOB HIMPOKOE CYAEICKOe YCMOTPeHMe, IPUBOLS B IPUMED U. 4
ct. 111, u. 3 ct. 186 YK P®D, ykasbiBasi Ha «BO3MOKHOCTb IIPYMEHEHNsT YCJIOBHOTO OCYKIEeHMsI 3a MPecTyIlJIeHne, 3a
KOTOpOE Ha3HaueHO Haka3aHue 10 8 JieT ileHust cBoGoab! (CT. 73 YK PD)», a Takke «BO3MOKHOCTb M3MEHEHUSI CYIbeN
TIPY OTTPEZIeJIEHHBIX OOCTOSATEbCTBAX KATErOPUM TIPECTYIUIEHNS HA OIHY CTYIeHb BHU3» (Asekcanapos, 2017. C. 36).

B yactu ocykmeHust 3a yMbIIIUIEHHOE MPUUYMHEHME TSKKOTO Bpefia 3MOPOBbIO UeJIOBEKA CTOUT OTMETUTh, UTO
COOTHOIIIEHVE TTPUBJIEKAEMBIX K JIMIIIEHUIO CBOOOIbI PeabHO U OCY)KIAEMbIX YCIOBHO CYIIECTBEHHO OT/IMYAETCS
B 3aBMCUMOCTY OT HaJIMUMST KBAIMPUIMPYIOMIUX 06CTOsATENbCTB. Tak, mo utoram 2022 r. mo u. 1 ct. 111 VK PO
K JIMILIEHNIO CBOOO/IbI peajibHO 6b110 ocyskaeHo 1 332 uesioBeka, 1 776 uesioBeK ObLIV IPUTOBOPEHBI K JIMIIIEHNIO CBO-
60/bI YCI0BHO (43 1 57 % cOOTBETCTBEHHO OT OBILEro UMcia OCYKIeHHbIX). B To ke Bpemsi o u. 2-4 ct. 111 VK PO
K peaJbHOMY JIMIIIEHUIO CBOOOABI 6bLIM TIpUBIeUeHbl 8§ 624 BUHOBHBIX, a K JIMIIIEHUIO CBOOOMABI YCJIOBHO — 3 712
(70 1 30 % cootBeTcTBEHHO)?. VIHTEpECHO U TO, UTO YAEJIbHbIN BEC HAKA3aHWIA, HE CBSI3aHHBIX C PeaIbHbIM JIAIIIEHMEM
cBo60pI 10 4U. 2-4 cT. 111 YK P® ¢ 2007 o 2014 r. B cpeguem 6611 okoto 6 %3, a ¢ 2015 mo 2022 r. cocrasinser
yike 25,7 %, Torma Kak JaHHbIA MOKasaresb 10 4. 1 ¢T. 111 VK P® otHOCKTENBHO CTaGMIIEH 1 COCTABIISIET B CPEIHEM
45,4 % (nepmog ¢ 2007 mo 2022 r.). XapaKkTepHO 1 TO, YTO M3 HasHaYaeMbIX peasbHO 1o 4. 2-4 cT. 111 YK PO Ha-
KasaHui B BUJIE JIMILEeHMsT CBO6OIbI JMIlb 15,5 % HasHauaroTCS CPOKOM CBBILIE BOCBMM JIET, a 52,5 % mpuroBopoB
MPEeLTIONaraoT JIMIIeHe CBOGOMBI OT TPEX IO BOCBMMU JIET 3aK/IIOUEHUSI.

[I7151 HAaTJISIMHOCTY TTPeICTaBUM Ha AyarpamMmme ctatucTuky 3a rmepyuop ¢ 2007 mo 2022 1. OoTHOCUTEIbHO KOJIMYeCTBa
OCYKIIeHHbIX 110 4. 2-4 cT. 111 YK P® (TbIC.), @ TaksKe yoeapHOTO Beca MPUMeHeHMsI K OCY>KIEeHHbIM HaKa3aHWsI,
OTJIMYHOTO OT JIMIIeHNs cBo6oxsl (%) (puc. 2).
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Puc. 2. KomnmuecTBo oCy’)kKaeHHBIX 10 4. 2—-4 cT. 111 VK P® (TbIC.), a TaK)Ke yAeIbHBIN BeC IPUMMeHEeHNS
K OCY)XIeHHBIM HaKa3aHUsl, OT/INYHOTO OT JInieHns cBobonsi (2007-2022 rr.), %

Fig. 2. Number of convicts under Parts 2-4 of Article 111 of the Criminal Code of the Russian Federation (thousands)
and proportion of non-custodial punishments applied to convicts (2007-2022),%

2 Oryer 0 UNCIIe IPUBIEYEHHDIX K YTOJIOBHOM OTBETCTBEHHOCTM M BUJAX YTOJOBHOTO Hakaszauus 3a 12 mecsineB 2022 roga. Cyne6Hbiii
nmemaprameHT 1pyu Bepxosaom Cyme Poccumitckoit @emepanym. https://cdep.ru/index.php?id=79&item=7645

3 Cypne6Hbiit senaprament npu Bepxosrom Cyze Poccuiickoit @enepany. (2023). OCHOBHbIE CTAaTUCTIUECKYie TTOKA3aTe IV COCTOSHIS
cynumocty B Poccun 3a 2007-2022 ropgpr. https://cdep.ru/index.php?id=79&item=2074
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IlaHHbIe qyIarpaMMbI TO3BOJISIFOT MTPETIONIOKUTD, UTO CYIIECTBEHHOE paciipeHye MPaKTUKM HasHaYeHMsT JIAIIIEHMST
CBOGO[BI YCIIOBHO 32 TPUUYMHEHME TSIKKOTO BPeZa 30POBBIO IPY OTSTUAIOIINX 06CTOSATEIbCTBAX, TPEYCMOTPEHHBIX
4. 2-4 ct. 111 YK PO ¢ 2015 r., He mpuBeJIO K HEraTUBHBIM mocienctsusM. C yueToM yKasaHHOM IMHAMMUKY, PABHO
Kak b depeHIpoBaHHOrO MOAX0AA K HAKa3yeMOCTH ITPUUMHEHNS TSKKOTO BpeJia 3l0POBbI0, MOSKHO YTBEPSKIAATh
006 OTCYTCTBUM OCHOBAHMI CUMTATh BO3MOKHOCTbh Ha3HaueHMsl YCJIOBHOTO JIIIIEHNMST CBOOOMABI TP OCYKIEHMM Ha
cpok 110 BocbMu JieT (4. 1 cT. 73 YK P®D) nprimMepom HeO6G0CHOBAaHHOMN LIMPOTHI CYIEIICKOTO YCMOTPEHMUSI. Y TOUHUM,
YTO peub UIET UCKITIOUMTETHHO O KOHKPETHOM COCTaBe, CIenu@yKa KOTOPOro ONpenessieTcs] MHOKECTBEHHOCTHIO
Bapuanmii 06CTOSATEICTB CBEPIIIEHNMS TPECTYIUIEHNS, IIOAUYAC CYIIECTBEHHO CKa3bIBAIOIIMXCSI HA OIIEHKE ero obiie-
CTBEHHOJ OMAaCHOCTH!.

2.2. H3meHeHUue Kamezopuu npecmynjieHus Ha meHee mAXckyio (4. 6 cm. 15 YK P®D)

C KPUTHMKOI ITOJIOSKEHWI, IIPeIyCMaTPUBAIOIIMX BO3MOXKHOCTD M3MEHEHMSI CYIIbel ITPY OIpeeIeHHbIX 0OCTOSITE b
CTBaX KaTeropmy MpecTyIUIEHVSI Ha OOHY CTyIIeHb BHM3, BBICTYIIAET HE TOJILKO YIIOMSIHYThIN Bbiilie A. V. AnekcaHapos,
HO U PSIZI, MHBIX BUIHBIX yueHbIX, cpeau kotopbix 0. E. TTynoBouknuu (2011. C. 74), JI. B. noramoBa-Xerai (2012.
C. 89), A. U. Papor (2013. C. 26), B. A. Homoxonos (2014. C. 33), O. A. Benapesa (2023. C. 25), A. A. Xaiigapos
(2015. C. 42), A. T. Kynes u JI. O. Kynesa (2019. C. 135). Tak, U. A. TTogporikuHa, OTMeYaeT, YTO MOTHOMOUMS Cyia
MEHSITb KaTeropuio MpeCTyIUIeHMs HapyaioT npuaimn crupasegausoctu (ITogporikmua, 2014. C. 75), ykasbiBast Ha
HEO6XOIMMOCTh 0603HAYEHMSI B YTOJIOBHOM 3aKOHE He TOJIbKO BEPXHEN, HO U HVPKHEN IPAaHMIIbI HaKa3aHUsI, a TAKKe
uckmouenus 4. 6 ct. 15 YK PO (ITopporikuna, 2017. C. 11).

1O. B. Tonuk 1 A. Y. KopobeeB oTmMeualoT, UTo JaHHas HOpMa CO3JaeT «HeBUAAHHbIE MPEeANOChUIKN IJIsT KOp-
pynuyu B cepe oCyIIecTBIeHNsT YrojJoBHOro cygomnpousBoacta» (I'omk, Kopobees, 2014. C. 1401; Kopobees,
2014. C. 75). IloguepkuBasi «BbICOKOKOPPYIILIMOHHHOCTD ¥ HEOOBEKTUMBHOCTh» IIPOIieCcca HasHauUeHNs] HaKa3aHWs
C y4eToM MoyioskeHuii 4. 6 ¢1. 15 YK PO, ydenbie yKasbIBAIOT ¥ Ha HapyIIEeHME IIPUHIMIIOB PABEHCTBA IPaskIaH
niepen, 3akoHoM ([Terpsaun u ap., 2020. C. 72).

3. @. [oberaitiyio yKasbIBaeT, YTO BO3MOXKHOCTh CyIeOHOM BJIACTM «BTOPTaThbCsSI» B 3aKOHOHATEIbHYIO 00JIaCTb
M KOPPEKTMPOBATH MMO3MILIMIO 3aKOHOAATEJISI O KATErOpMU3alyy MPpecTyIIeHNI TPOTUBOPEUNT IIPUHITUITY Pa3neieHust
BJacTel, mpemycMmorpeHHoMmy Konceruryimen PO, u npunnuny sakonHoctu (ITo6eraiio, 2012. C. 18).

BaskHOCTb ornpeesieHNst KaTeropmy MpeCTyIUIEHNMS It OCYsKIEHHOTO OUEBMIHA, TOCKOJIbKY €e OIpeesIeHIe BIU-
sieT Ha GOJIBIIIOE KOJIMYECTBO 3HAUMMBIX OOCTOSITEIbCTB: BU, UCIIPABUTEIbHOTO yupeskaenus (cT. 58 YK P®), crerin-
(buky Ha3HaUEHMST HaKa3aHMs TI0 COBOKYITHOCTH rpecTytuieHus (cT. 69 YK PD), BO3MOKHOCTb Ha3HAYEHMSI Y CJIOBHOTO
ocykaeHus (1. «6» 4. 1 ¢T. 73 YK P®), yc0BHO-I0CpOUHOro ocBobokaAeHus (4. 3 cT. 79 YK P®D), ocBob6OKmeHe
B CBSI3M C MICT€UEHMEM CPOKOB JaBHOCTM YTOJIOBHOTO mpecienoBanus (4. 1 ¢T. 78 YK P®), cpokoB maBHOCTY UCIIOJT-
HeHMst 0OBMHMTeIbHOTO Tipurosopa (4. 1 ct. 83 YK P®), cpokos noramenus cygumoctn (4. 3 ct. 86 YK PO) u T. 1.

OTMeTHUM, UTO ITOJTHOMOYME TI0 CHVKEHWIO KaTerOpUM MPECTYIIEHMs TIOSIBUJIOCH Y CYIOB TIOC/IE KOPPEKTUPOBOK
VK P® nebesnisecTHbiM DemepanbabiM 3akoHoM oT 07.12.2011 N2 420-D3%, moMmMMO yKa3aHHOTO HOBOBBEIEHMS,
JIOTIOJTHYBIIIETO YTOJIOBHBIM 3aKOH HOBBIM BUIOM HaKa3aHMs — MPUHYOUTEIbHBIMY paboTamy, BO3MOXKHOCTBIO OC-
BOOOXKIIEHUS OT YTOJIOBHOV OTBETCTBEHHOCTH T10 JIeJIaM O MPECTYIIEHUSIX B chepe SKOHOMIUECKON esITeIbHOCTH,
BO3MOXKHOCTBIO OTCPOUKM OTOBIBaHMSI HaKa3aHMUSI OOJbHBIM HapKOMaHMeN, MCKIIOUMBIINM OTBETCTBEHHOCTb 3a
KJIEBETY ¥ OCKOpOJIEHNE U T. [I.

BaskHO 1 TO, UTO yKa3aHHOe 3aKOHOAaTeIbHOe HOBOBBEEHMEe OCTaBWIO 6e3 OTBeTa PsiJ, BOIIPOCOB — CJIENCTBUN
npyuMeHenus 4. 6 c1. 15 YK PD, 11 B moKTpuHe 3ByYasy uaen 0 Heo6X0aMMOCTH JOMoMHe s CT. 78, 83 1 94, 79 1 93,
80 1 86 YK P® nonoskenmem: «Eciyu kaTeropusi COBepIieHHOrO IpecTyIUIeHns Obljia M3MeHeHa CyI0M, YKa3aHHbIe
BbIIIIE CPOKY HEOOXOAMMO UCUUCTISITh, CXOMs U3 KaTeropuy MpecTyIUIeH!Us, YCTaHOBJIEHHON MTPUTOBOPOM Cyma»
(Papor, 2015. C. 67). OnHako ke 3aKOHOfIaTe/IbHBIX KOPPEKTUPOBOK He [MOC/IeNOBAJIO, ¥ BBICIIAS CyIneOHast MHCTaHIysI
OTYaCTy paspelInsia JaHHYIO0 HeyPeryIMpoBaHHoCTh B [Toctanosiennu ITnenyma BC PD° (ganee - [TocraHoBieHne
[Tnenyma BC PD N° 10), oTMeTHB, UTO CHIsKEHIE KaTeropui IpecTyIvieHns B pamkax 4. 6 cT. 15 YK P® npenmnonaraer

4 O BHeceHVN M3MeHeHMIT B YTOIOBHbIIT Komeke Poccuiickoit Depeparyi 1 OTIeIbHbIE 3aKOHOIATEIbHbIE akThl Poccuiickoit Deme-
paryn. N2 420-®3 or 07.12.2011. (2011). Poccuiickas rasera, 278, 9 nekabpsi.

5 Tocranosrenue ITenyma Bepxosroro Cyma PO or 15.05.2018 N¢ 10. (2018, o). Brosterens Bepxosroro Cyma PO, 7.
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MpaBOBbIE TIOCJIEACTBYS C YUETOM M3MEHMBIIIEeNCsI KaTeropun. BaskHO OAUEepKHYTh, UTO pa3bsicHeHMsT BepxoBHOTO
Cyma Poccuiickon @efepanym ocTaBuwin 6e3 OTBeTa Psif, CYIIeCTBEHHbIX BOIIPOCOB, B YaCTHOCTY, IIPUMEHUMOCTh
psiia GopM 0CBOOOKIEHNS OT YTOJIOBHOV OTBETCTBEHHOCTH (K TPUMEpY, C Ha3HaueHueM cyne6Horo mrpada, B CBSI3U
C BO3MellleHyeM yiiep6a, B CBSI3Y C TPUMEHEHMEM MPUHYAUTETbHBIX MeP BOCIUTATEILHOTO BO3MENCTBYMSI), O YeM
MbI GyfIeM BECTU peub HIKe.

['oBOpst 0 JOBOZAX yUeHBIX B 0O0CHOBaHME MO3ULNM O HEOOOCHOBAaHHOCTY Hale/IeHNsI CYIOB ITOJTHOMOYMEM TI0 M3-
MEHEHMIO KaTeroOpuu MPecTyIUIEHNSI, CTOUT OTMETUTh TOUKY 3peHus A. V. Papora, cormacHO KOTOpOIT «3aKperuieHHbIe
B cT. 15 VK P® mpasmia onpenesieHnst KaTeropuu MpecTyIUIeHNs] HAXOOATCS B JKECTKOM 3aBUCUMOCTM OT Xapakrepa
M CTerneHy o6I1IeCTBEHHOV OMACHOCTH AestHust (M, KpoMe TOro, OoT (hopMbl BMHbI). BBemeHme ske B 3Tu MpaBuiia IOMoI-
HUTEJIbHBIX KpuTepyeB ((hakTuyeckre 06CTOSTENbCTBA TPECTYIUIEHNS; Hajue 06CTOSITEIbCTB, CMSTUAIOIIX HaKa-
3aHye; OTCYTCTBME OBCTOATEILCTB, OTATYAOIIMX HaKasaHue) He coracyeTcs ¢ 4. 1 cr. 15 YK P@, HapyIiaeT mpyHIuII
3aKOHHOCTM M JIMIIIAET YTOJIOBHBIN 3aKOH KauecTsa IpaBoBo onpeneseHHoctn» (Papor, 2013. C. 26). [Ipencrasnsiercs,
YTO B TAHHBIX CJIOBAX €CTb MCTUHA. Kareropus mpectyrieHns M3HaYaIbHO MpeIonpeeeHa XapaKTepoM U CTENEHBIO
OOIIIeCTBEHHO OTTACHOCTY JIESTHMST, PABHO Kak ¥ (hOpMOV BUHBI, OMTHAKO CTOUT MPU3HATH, UTO CTETIEHb OOIIIECTBEHHOM
OTIACHOCTH HAXOMMUTCS B IIPSIMOV 3aBUCUMOCTH 1 OT O6CTOSITENTLCTB COBEPIIIEHNS TPECTYTIeHMs (KaK MUHUMYM B YaCTH
OT/INYMS MEXKIY TUITOBOJ OOI1Ie CTBEHHOM OTTACHOCTbIO U (hakTHuecKoit). Hepemko aHamis iopuanyeckoro (hakra mosso-
JISIeT YTBEPIKIATh, UTO JIesSTHVE BO MHOI'OM OGYCJIOBJIEHO CTEUEHMEM Psifia OOCTOSATEBLCTB SKOHOMIUYECKOTO, COIMAbHOTO,
TICUXOJIOTMYECKOTO M TTPOUETO XapaKTepa, M yUeT JaHHbIX OOCTOSITENBCTB MPOCTO HEOOXOOMM UCXOMS U3 TpeGoBaHMIA
VHAVBMIYyaIM3alMy HakasaHus ¥ BbIOOpa HauboJiee 11eecoo6pasHbIX U 9hGEKTUBHBIX MEP BO3IENCTBYS Ha JIUIIO.

CrouT ouepeqHOI pas MpM3HaTh, UTO Pa3sHOOOpasye 001LeCTBEHHbBIX OTHOIIEHNI PeqonpeaesisieT He0OXOIMMOCTh
MPaBOBOJi PerjaMeHTalK BOSMOKHOCTH yUeTa JaHHOTO pasHooGpasus. Hailia Touka 3peHust B JAaHHOM CJTy4dae Co-
CTOUT B TOM, UYTO BO3MOKHOCTb M3MEHEHMST KATErOPUY MTPECTYIUIEHNMS CYIOM — 9TO BBIHYKIE€HHAsI Mepa, CKJTIOUeHne
13 O6ILEro MpaBwjia O KaTeropusaiyy MpecTyryieHnii. BosMoKHOCTb MpUMeHeHMs JaHHOW HOPMbI CITPaBEJIMBO
MMOCTaBJIeHa B 3aBUCUMOCTDb OT HAJMUMSI COBOKYITHOCTU OOCTOSITENIbCTB, CBUAETENbCTBYIONIMX O MEHbIIIel 0bIiie-
crBeHHol ormacHocTy (11. 2 [Tocranosnenus [Tnenyma BC PO N° 10 B kauecTBe TaKOBBIX OOCTOSITE/IbCTB YKa3bIBAET:
HaJM4Me OGHOTO VI HECKOJbKMX CMSTYAIOIINX HaKa3aHMe OOCTOSITENIbCTB, OTCYTCTBYME OTSTYAIONIMX HaKazaHue
00CTOSITE/IbCTB, OIIPeIe/IeHHbIN B/, HaKa3aHMs MJIM CPOK JIMIIIEHNSI CBOOObI; CITOCO6 COBepIIeHNMs TPeCTYIIIeHNSI,
CTereHb peau3alyi MPeCTYIMHbIX HAMEepPEHUH, POJib TIOACYAVMOTO B ITPECTYIUIEHMM, COBEPIIEHHOM B COYYaCTUM,
B[] YMbICJIa KGO BUJ, HEOCTOPOSKHOCTY, MOTUB, 11€JTb COBEPILIEHNST IEesTHMSI, XapaKTep U pasMep HaCTYIIUBIINUX T0-
CIeNCTBUM U T. [I.).

O ToMm, 4TO maHHAS HOpMAa — 3TO MCK/IIOUeHMe M3 OOIIero mpaBuia, FTOBOPUT U CTAaTUCTHUKA. Tak, dakTudyeckas
MIPUMEHMMOCTb JAaHHO HOpMBI 1o utoram 2022 r. mpu 578 751 ocykmennom — jmiub 8 462 (1,46 %)° dhaxros.
[Tpu aTom cemb M3 HeCSTH NI, KATETOPUsT KOTOPbIX ObuTa cHuskeHa (6 118 mum, wim 72,3 %), ocy>kmeHsI 1o 4. 3
ct. 158 YK PO, manee 1mo yacToTe NMpUMEHEHMsI C CYIIeCTBEHHbIM OTpbIBOM 235 (2,8 % u3 umcia moayumBIImx
CHUCXOXKIeHME) OCYXKIIEHHBIX 110 4. 2 cT. 228 YK PO.

Wrak, ecyin 0606IINUTD apryMEHThI YUEHbIX, BBICTYIAIOIIMX C KPUTUKOM ToIokeHnit u. 6 c1. 15 YK P®D, mosny-
YUTCS TIPUMEPHO CJIeNYIOIINIA TePEYEHb:

1. Hapyienue npuHIIMIIA pasmesieHus BiacTei (BTopskeHue cynebGHO BeTBY BIACTM B 3aKOHOAATETbHYIO).

2. Hapyiiienne npuHimmna crpaBeajMBOCTH.

3. Hapyiiienne npuHIimuna 3akOHHOCTH.

4. KoppymIIMoOHHOCTb HOPMBI.

5. TIpo6iembl TPaBOIPMMEHNUTEIBHOTO TOJIKA.

[lasiee OTMETMM HaITy TOUKY 3PEHMSI OTHOCUTEBHO YKa3bIBAEMbIX aBTOPaMli apryMEHTOB.

B vactu HapyilleHus IPUMHIMNA pasfe/ieHnus: BjacTel, OTMEUEeHHOTO HaMM TIePBbIM, BBUIY €ro ObIlenpaBo-
BOTO XapakTepa CTOMT OTMEeTUTh, UTO it Poccuiickoit Demepanym JaHHBIM TPUHIIAIT CIIPABEIJIMBO MMEHOBATh
KOHCTUTYIIMOHHBIM. [0 CyIllecTBy, JaHHBI TPUHIIUIT IIPEATOIaraeT CaMOCTOSITETbHOCTb BeTBeN BiaacTu. [1pume-

® Cype6Hblit fenapramenT npy Bepxosrnom Cyze Poccniickoit @eneparym. OTUeT 0 XapaKTepPUCTHKe IPECTYIIEHNS], €T0 PeliiiBa
Y TIOBTOPHOCTY IO YMCJTY OCY3KIEHHBIX [0 BCEM COCTaBaM MPeCTYIUIeHUT YTOIOBHOTO Kopekca Poccuiickon @enepauyn. https://cdep.ru/
index.php?id=79&item=7645
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HUTEJIbHO K pacCMaTpyBaeMbIM HaMM aCIIeKTaM YUYEHBIX OeCITOKOUT (haKT BMeEIIaTebCTBa CyqeOHOM BETBU BJIACTU
B IOPUCIMKIIMIO 3aKOHOJATEJIbHBIX OPTaHOB, IMOCKOIBKY 10 mekabpst 2011 1. kareropum mpecTyruieHnii 6e3 Kakux
6bI TO HU GBIJIO OTOBOPOK OBbLIM OIPEEJIEHBI B YTOJIOBHOM 3aKOHE, U (DaKT MPUSHAHWS HAJIMUMS B IECTBUSIX JINIIA
KOHKPETHOTO COCTaBa MPeCTYIJIeHMsI BJIEK OJHO3HAUHbIE MPABOBbIE TOCJIENCTBYSI, OOYCIOBIEHHbIE OTHECEHVEM
JIAHHOTO COCTaBa K KOHKPETHOM KaTerOpUm.

BesycsioBHO, 3aCiTy>kK1MBaeT CaMOro MPUCTaIbHOIO BHUMAHMS IIOCHLT YYeHbIX, COIVIACHO KOTOPOMY CyliebHast BlIacTh,
UTPAIOIIAsl KITFOUEBYIO POJIb B YTOJIOBHOM CYZIOTIPOU3BOZICTBE (OMpenesIsSolasi BUHOBHOCTD M/ HEBUHOBHOCTD JIMIIA,
u3buparoliias eMy HauboJiee 11eJIecOOOpasHyIO0 Mepy BO3IEeNCTBUS, B psife ClydaeB IMPMHUMAIOIIAs pellieHne 06
OCBOBOXKIIEHMY OT OTBETCTBEHHOCTU M T. [I.) HE IOJ/DKHA MOJTyYaTh MPaBO Ha M3MEHEHMEe KaTeropyuy MpecTyTIEHNSI.
BmMmecre ¢ Tem moBTOpMMCSI, UTO NMPUHIMII pasfesieHusl BJacTell MpenosiaraeT caMoCTOATeIbHOCTb, U 3aKOHOZA-
TeJIbHOE pellleHNe O Tiepefaye TaKoro MOJTHOMOUMS, KaK OIpefesieHr e KaTeropun MpecTyIeHus], BULUTCS BIIOJTHE
camocmosmenvHoim (Kypcus Hail. — B. M.). PaBHbIM 06pa3soM CaMOCTOSITEIbHbIM BUASATCS JaJIbHENMIINE PelleHs
CYymeOHbIX OPraHOB B paMKaX IOPUAMUYECKON OIEHKVM KOHKPETHbIX (aKTOB M MPMMEHEHMe MOJIOKeHuN 4. 6 cT. 15
VYK P® yske B pamMmKax MMpeCTaBIeHHbIX ITOTHOMOYMH (C yUETOM YKa3aHHbIX B HOPMe OCHOBAHUIA 1 OTPaHUYUEHNI).

B vactu HapyuieHus TpyHIMIIA CIIPaBEeAIMBOCTHU: KaK U3BECTHO, cT. 6 YK P® mpemycmaTpuBaet, 4To MpuMeHsie-
MBbI€ K ITPeCTYITHMKY Mepbl BO34EMCTBYS JO/KHBI COOTBETCTBOBATh XapaKTepy M CTeNeH! 00I1IeCTBEHHOM OMacHOCTH
MIPeCTYIUIeHMsI, OGCTOSTEIHCTBAM €r0 COBEPIIEHNS U JIMYHOCTM BMHOBHOIO. Y TBEPKIaTh, uTo 4. 6 cT. 15 YK PO
MPOTUBOPEUNT YKA3aHHOMY TIPUHIIUITY, CITIOPHO, TIO MEHBIIIEN Mepe MOCTOJIbKY, TOCKOIbKY MPUMEHVUMOCTb JaHHOM
HOPMbI HAMIPSIMYIO CBSI3aHa C yCTaHOBJIeHMeM (akTa meHpbuell (Kypcus Hatl. — B. M.) cteneHu 06111e CTBEHHOM OTIac-
HOCTY MpecTyIieHust (0 4ueM Takske ykasaHo B ab3atle 2 1. 2 [Tocranosnenus [Inenyma BC PD N2 10).

Kak mMblI yKa3bIBaam paHee, 10 CYILLIECTBY JaHHOJ HOPMOM MPe3OMUPYETCs BO3MOKHOCTD yUeTa COBOKYITHOCTU
UCKITIOUUTETbHBIX OOCTOSTENBCTB, CBUAETENIbCTBYIOIIMX O BO3MOKHOCTM JOCTVDKEHMS Liejiel HakazaHus (lesei
TIPUBJIEYEHMSI K OTBETCTBEHHOCTM), TPUMEHSISI MEHBIINI OObEM PEIPECCUNA.

ComracHO MPUHIIMITY 3aKOHHOCTH, TIPECTYITHOCTD JESTHYST, @ TAKYKE ero HaKa3yeMOCTbh Y MHbIE YTOJIOBHO-TTPABOBbIE
MOCJIeCTBIUS onpenesisatoTcest Tosibko YK P®. OmHako CTOUT MpU3HATh HaJAMYMe Psjia M3HAYAJIbHBIX U (aKTIUeCKU
HEYCTPaHMMBbIX MCKJIIOUEHMIT 13 Hero: 6JlaHKeTHbIe HOPMBbI, ITPeLyCMaTpPUBaloILe YTOJIOBHYIO OTBETCTBEHHOCTD 32
HapyIlIeHNe TeX WM MHbIX HOPM; MHOXECTBO OIEHOYHBIX KaTeropuii u T. 1. K coskaneHunto, CTOUT MPU3HATD, UTO He
TOJIKO HaKa3yeMOCTb, HO U cama MPEeCTYITHOCTb JesTHUST He BCETTa OMPeeISIFOTCS YTOJIOBHBIM 3aKOHOM. B maHHOM
CTyyae MOKHO OTMETUTD, UTO B YKa3aHHOM peIaKLMM MPUHIMUIT 3aKOHHOCTYU — 3TO HEAOCTVKUMBIN UIeaT, OTHAKO
’Ke OH MIO3BOJISIET C YBepeHHOCThIO ornpenesisith Y K PO B kauecTBe Heocropmumoro ¢hyHraMeHTa 60pbObI C TPeCTyI-
HOCTbIO (He cTOMUT 3a6bIBaTh U 4. 2 cT. 3 YK P® KaKk CcOCTaB/SIIOINIYIO MPUHIIMIIA 3aKOHHOCTM, COIVIACHO KOTOPOW
MIpYIMEHeH)e YTOJIOBHOTO 3aKOHA 10 aHAJIoruy He Jomyckaercs). C yueToM yKasaHHOTO MOYKHO CKasaTh, 4TO 4. 6
ct. 15 VK P® mapyiaet NpyHIyUI 3aKOHHOCTY POBHO B TOV K€ CTEIeH!, B KaKO¥ JaHHOe HapyLIeHe CBOMCTBEHHO
IJISI [OCTATOYHO GOJIBIIIOTO KOIMYECTBA HOPM YTOJIOBHOTO 3aKOHA, ITPeyCMaTPMBAaIOLIMX BO3MOKHOCTD UX ITPUMEHe-
HUS B 3aBMCUMMOCTM OT TIOA3aKOHHBIX HOPMAaTUBHBIX ITPABOBBIX aKTOB, Pa3bsICHEHWI BbICIIIEl CyleOHO MHCTaHIN
u T. 1. Kpome TOro, MOXHO YIIOMSIHYTb ¥ TO, UTO JOCTATOYHO MPOTMBOPEUMBA IO CYILIECTBY OIIEHKAa 3aKOHHOCTU
HopMmbl YK PO, npuuumas Bo BHMMaHMe GaKT ee MPUHSITYUSI B 3aKOHOAATEIbHO YCTAaHOBJIEHHOM ITOPSIIKE.

T'oBOPST 0 KOPPYMIMIOHHOM COCTABJISIONIEN aHATM3UPYEMOI HOPMbI, CTOUT 6€3YCIOBHO MPU3HATH €€ PeaibHOCTb.
OpHako ke CrpaBeJIMBbIM OyIeT OTMETUTH IBa HEMAIOBAKHBIX 0OCTOSITETHCTBA.

Bo-nepBbIx, CTOUT MPU3HATH KOPPYILIMOHHOCT JTFOOBIX HOPM, COZlepKalliX B cebe HeKOTOPYIO aucKpenmio. Kak
U3BECTHO, TAKMX HOPM B YTOJIOBHOM 3aKOHe 60Jiee YeM AOCTATOUHO, U €CJIV OTHOCUTETHbHO BAPMAaTVBHOCTY HaKa3aHWIA
(X BUOOB 1 pasMepoB) B caHKLysX crateit Ocobennoit yact YK P® mokTprHaabHO yCTOSIIaCh TOUKA 3PEHMS O He-
YMECTHOCTHM aBCOTFOTHO-OTIPe/Ie/IeHHbIX CAHKIIVI (XOTS M YaCThI AVICKYCCUU OTHOCUTEJIbHO KOHKPETHBIX TMANla30HOB),
TO OTHOCUTENbHO AvicKpermit B O61ei yact YK PO cTouT KOHCTaTMpOBaTh HaJMYMe OCHOBATEIbHBIX TMCKYCCHUIA.

Bo-BTOPBIX, KOPPYIIIMOHHOCTb HOPM CTOUT OLIEHMBATh C YUETOM MMEIOIIMXCSI MEXaHM3MOB TI0 ee MTpaBoIpuMe-
HUTEJIbHOMY HUBEMPOBaHWIO. Peub B JaHHOM CJTydae MAET O MPOLeAype ITepecMOoTpa MPUTroBOpa B MOCIEIYIONINX
MHCTaHLMSIX. 30eCh yMeCTHO OuepeIHOl pa3 cocyiaTbest Ha mostoskeHus ITocranosnenns [Tnenyma Bepxosroro Cyma
P® or 15.05.2018 N® 10, 11. 7 KOTOPOI'O COAEPSKAT AeTabHble TPeOOBAHMSI K OIMCATEIbHO-MOTMBMPOBOYHONM YaCTH
OOBMHUTEJILHOTO TTPUroBopa (yKasaHyue Ha HaJuyye CMITYAIoIIMX M OTCYTCTBME OTITUAIOIIMX HaKasaHue 06CTo-
SITEJIbCTB; MOTMBBI PellleHNsI BCeX BOMPOCOB, OTHOCSIIMXCS K HA3HAUEHUIO YTOJIOBHOIO HaKa3aHMs; yKa3aHMe Ha
KOHKPETHbIe (haKTHUecKue 06CTOATEIbCTBA MTPECTYTIEHNS, YMEHBIIIAIOIIVE CTENEHb ero 061 CTBEHHO OMaCHOCTH
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M Jarolliyie OCHOBaHMSI JIJIST U3MEHEHMST KaTeropuu MpeCTyIUIeHNS; BbIBOI, O HEOOXOIMMOCTY M3MEHEHMS KaTeropumn
MPeCTYIJIeHNs] Ha MeHee TSDKKYIO; IIPY HAJIMYUY COOTBETCTBYOIIMX OCHOBAaHUI — MOTUBBI PellleHNsT BOTIPOCOB, OT-
HOCSIIIMXCST K OCBOOONKIEHWIO TIOACYAMMOTO OT OTOBIBAHMUST HAKa3aHNs).

Takum 06pasoM, CTOUT MPU3HATb, YTO GOJBIIIMHCTBO TOBOJOB, 3ByUallliX B 000CHOBaHME HEOOXOAMMOCTM OTKa3a
OT HaJieJIeHMs Cya IPaBoOM Ha M3MeHeHMe KaTeropuu mpecTyIuieHns (HapylleHre TPYHINIIA Pa3iesieHusT BIacTen,
CTIpaBe/IMBOCTH, 3aKOHHOCTH Y KOPPYIIMOHHOCTh HOPMBI), SIBJISTEOTCSI JOCTaTOUHO OYICKyCcCHOHHbIMMI. [IpencraBisier-
CS1, UTO HEMEHBIITYIO 3HAYMMOCTD TP paspellieHM| BOIPOCca yMECTHOCTY IPABOMOYMSI Cy/ia [0 M3SMEHEHUIO KaTeropun
MIPECTYIIEHMST MMEIOT TTOJIOSKEHMS TPYHIIMIIA TYMaHM3Ma, a TakKKe TpeGoBaHue MHAVBUAYTU3AIY Mep BO3IEICTBHSI.

[MockonbKy aBropsl, B uactHocty P. O. Tomoros (2015. C. 71), B 060CHOBaHMeE MPUYMHBI OTMEHBI 4. 6 cT. 15 VK PD
YKa3bIBAIOT MTPOOJIEMbI TeOpUN U hpakmuku (KypcuB Hail — B. M.), npu3HaBasi 3HaYMMOCTb ITPaBOMPUMEHUTEITb-
HBIX aCMeKTOB peaayu3ali aHIM3MPyeMOi HOPMbI, TO3BOJIMM cebe OCTaHOBUTHCS Ha BOIIPOCAaX MPUMEHeHMs 4. 6
ct. 15 YK P® uyTth mogpobHee.

2.3. OmoenvHole 6onpocsl npumenenus 4. 6 cm. 15 YK PO

ToBopst 0 u. 6 ct. 15 VK P®, Heib3s He yoeauTh BHUMaHME BOMPOCY 3aKOHOAATEILHON MPOTUBOPEUMBOCTI
perjamMeHTaluy BOIIPOCca MOC/IeI0BaTeIbHOCTY P OIpee/IeHN M BO3MOKHOCTY MPYMEHEHMsT YKa3aHHOM HOPMBbI,
0 ueM cripaBeimBo roBopsTt aBropbl (Ilapamnos, 2023. C. 84). [lesio B TOM, YTO HOpMa YroJIOBHOI'O 3aKOHA IIpeIyc-
MaTpMBaeT HeOOXOOMMOCTh PeIleHNsT BOIPOCa O CHMUKEHUI KaTeropuu IpecTyienns nocie (Kypcus Hail — B. M.)
Ha3HaueHMsI COOTBETCTBYIOIIErO Haka3aHus (B 3aBUCUMOCTY OT KaTeropui), B TO Bpemst Kak CT. 299 YronoBHO-TIpo-
1eccyasbHOro kopekca Poccurickon @epepanyu (ganee — YIIK PO) ykasbiBaeT Ha 06paTHYIO IMOC/IENOBATEIbHOCTD
(. 6.1 mpenmosnaraeT pelieHue BOMpoca O TOM, MMEIOTCSI JI OCHOBaHMSI J/Is1 USMEHEHMsI KaTeropuu MpecTyTUIeH s,
B TO BpeMs KaK II. 7 MPEeATIOoIaraeT BbIICHEHVE BOITPOCA HAIMYMSI OCHOBAHMIA [1JIs1 USMEHEeHMsI KaTeropum MmpecTy-
mienus ). [IpemcraBisieTcs, 4TO JaHHOE MPOTUBOpeUre 06YCIOBIEHO B3aMMOCBSI3bIO MEXKAY PellleHMeM BOIpPOCa
HaJIMUUST OOCTOSITENIbCTB, CMATYAIOLIMX MM OTITYalommX HakazaHue (1. 6 4. 1 ct. 299 VIIK P®), ogHOBpemMeHHO
SBJISIIOIIMMCST 6€3YCJIOBHBIM OCHOBaHMEM [jIs TpuMeHeHus 4. 6 cT. 15 YK PO (B cyiyuae OTCYTCTBMSI OTATYAIOIIMX
06cTosITeNbCTB). [1py 3TOM CTOUT MPU3HATH, UYTO CKJIAAbIBAIOIIASICS ITPAKTUKA HA3HAUEeHMST HAKa3aHUI MTPY HAIMUUA
CMSITYAIOIIMX HaKaszaHue OOCTOSATEbCTB M MPU OTCYTCTBUM OTSITYAIOIIMX HaKazaHue OOCTOSATETbCTB CBUAETEIb-
cTByeT 06 M3bpaHuy Haubojiee r'yMaHHbIX Mep YTOJIOBHONM perpeccii, KaKk MpaBuio, 6JM3KMX K HU3IIEN IpaHuile,
YCTaHOBJIEHHOM B caHKImu HOpMbl OcoberHo yactu YK PO, b0 persiaMeHTHPOBaHHBIX YacThio OOIIen.

Bwmecre ¢ TeM B 11e/IIX COOTBETCTBUSI HOpMaM TIEPBUYHOTO MAaTEPUAIbHOIO MpaBa BUIMUTCS YMECTHBIM ITPe/JIo-
SKUTb KOppeKTHpoBKY YIIK P® B uactu «nepeHoca» moyiokennii 1. 6.1 ct. 299 VIIK PO nocie n. 7 ;aHHO HOPMBI,
MpeIyCcMaTpUBAIOIIEN pa3pellieHre BOIpoca BbIOopa HaKa3aHus MOACYIVMOMY.

BosBpaiijasich K BOITPOCY O TOM, YTO 3aKOHOJATe b B TIOJTHOV Mepe He YPeryaupoBat MOCIeNCTBIUSI IPUMEHEHNST
4. 6 cT. 15 YK PO, K ipumepy, He OTMETMB BO3MOKHOCTb OCBOOOKIEHSI OT YTOJIOBHOM OTBETCTBEHHOCTH B PAMKAX
ct. 76.1, 76.2, 90 YK P®, noguepkHeM, uto BepxoBHbiit Cyn PO cBs3biBaeT BO3MOKHOCTD M3MEHEHMST KaTErOpUn
MPECTYIIJIEHNS C BO3MOKHOCTBIO OCBOOOKIEHNMST JINIIA B CBSI3M C IeaTesIbHbIM packasiauem (ct. 75 YK P®), mpumvnu-
penneM c norepreBuM (cT. 76 YK P®), ncreuenmem cpokoB gaBHoCTH (cT. 78 VK P®D), nsmeneHmnem o6CTaHOBKI
(ct. 80.1 YK P®) u o psiny nnbix HopM (1. 10 IToctanoBnenus [Tnenyma BC PO N? 10).

HepaspellileHHOCTb Ha 3aKOHOAATETHHOM YPOBHE ¥ OTPaHUYNTETbHOE TOJTKOBAHME CY/IeOHOM BJIaCThIO 3aKOHOMEPHO
BbI3bIBAIOT B IOKTPMHE YTOJIOBHOT'O ITpaBa BOITPOCHI O KOPPEKTHOCTY HOPM 3aKOHa, pa3bsCHEHMII Cy/la ¥ CKJIa[bIBArO-
1IeNcs MpakTUKH. [TosBIIMCh Kak CTOPOHHMKY ITPUMEHEHMs «IBOMHOro» CHUCXoaeHus (K mpumepy, M. FO. IOcymoB
(2016. C. 124)), Tak u MPOTUBHMKM TaKOBOTrO (K mpumepy, JI. O. [TaBioBa, oTMevaroiiass HeOOIMyCTUMOCTb «UpesMep-
Horo cHucxoxknaenus» (2024. C. 127), P. [I. lllaparnos, yTBepsKAArOIIMI, YTO U3MEHEHNEe KAaTeropui mpecTyIUIeHNsI
MCKJTIOUaeT BO3MOKHOCTD MpuMeHeHus cT. 76.2 YK P®D, mockosbKy, BO-TIePBBIX, CyAeOHbIN IITpad Ha3HAYaeTCs He
Ha OCHOBaHUM OOBMHUTEJILHOTO MPUTOBOPA, a MO IMOCTAHOBJEHUIO MJIM ONPENeIEHUIO Cyla O MpeKpalleHun yro-
JIOBHOT'O JieJia VUTM YTOJIOBHOTO MpeC/iefoBaHusl, BO-BTOPbIX, HE YPEryJIMpOBaH MOPSIOK U MPABOBbIe MOCJIENCTBHUS
OTMEHBI CyeGHOTO PeIleHNsT B C/TyYae HeyIIaThl JIUIOM CyneGHoro mtTpada, HasHaYeHHOT'O BCIEICTBIE U3MEHEHNST
KaTeropuu mpectyrieHust). PaBHbIM 0Opa3oM yUYeHbII CUMTAET HEBO3MOXKHBIM MOCIe IIPUMEHEHMS TIOJIOKEeHUN U. 6
cT. 15 YK P® ocBo6GOKIEHME OT YTOJIOBHOI OTBETCTBEHHOCTH B CBSI3Y C BO3MeEIleHeM yitiep6a i pyMeHeHneM Ipu-
HYIUTEIbHBIX Mep BocnuTarebHoro BosneiictBus (Ilapanos, 2023. C. 87). Cxoskeli TOUKY 3peHNST TPUIEPSKUBAETCS
O. A. BenapeBa, oTMeuaroIasi, YTO «yroJOBHBIN 3aKOH U 6e3 3TOTO MPeNOCTaB/IsIET CylaM JOCTATOUHO IIMPOKUI Ha-
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60p MHCTPYMEHTOB JIJIsi CMSITUeHMsT YTOJIOBHO-TIPABOBBIX TOCJIENCTBHUIA, TIO3BOJISIIOIINX He TOMYyCKaTh M3GhITOYHOTO
rOCyIapCTBEHHOTO TIPUHYKAEHMS M 0becrieunBaTh OalaHC MTPaB TPaskIaHNHa, IPYBJIEKAEMOTrO K OTBETCTBEHHOCTH,
1 y6imanoro uurepeca» (Bemapesa, 2023. C. 22).

[IpencraBasieTcsi, YTO UCXOOUTD M3 O603HAUEHHOI MPOLIECCYaTbHOM (OPMBbI IIPUHSITHUST PEILIEHNST HEKOPPEKTHO,
MTOCKOJIbKY TIO CYIIIECTBY PA3HMUIIbI MEXKIY PasMUHbIMU BUAAMU OCBOOOKIEHNSI OT YTOJIOBHOM OTBETCTBEHHOCTH,
IIPeyCMOTPEeHHbIMY CT. 75, 76, 76.2, HeT. B maHHOM cJiyuae MOKHO MPUBECTI aHAJIOTMIO C MPOLEIYPOii, ITPemyc-
MOTPEHHOM IJ1s1 TIPMMEHEHMSI TPUHYIUTEIbHBIX Mep BocmuTareabHOro BosaeiictBus (cT. 90 YK P®). Tak, coryacHo
cT. 427 YIIK PO, no obiiieMy npaBuly pellieHue O MpYMeHeHUM K HeCOBepIleHHO/IeTHEMY Mep, IPeayCMOTpPEeH-
ubix cT. 90 YK P®, npuaumaeTcs cyooM B paMKax pacCMOTPEHMS COOTBETCTBYIOIIEro XOAAaTaiCTBa, OMHAKO Y. 3
ct. 427 YIIK PO mpenycmaTpuBaeT BO3MOSKHOCTD ITPEKPAIeH NS YTOJIOBHOTO JieJia C IPUMEeHEeHeM MTPUHYINUTETbHBIX
Mep BOCITUTATeIbHOTO BO3IE/CTBYS Y3Ke ITOCJIe TIOTyUYeHMs] YTOJIOBHOTO JieJia C OOBMHUTE/IbHBIM 3aK/IIOUE€HMEM MU
00BMHNUTENbHBIM akToM. PaBHbIM 06pasom VIIK P® B ct. 25.1 ykasbiBaeT Ha BO3MOKHOCTb CyZa IO COOCTBEHHO
MHULIMATMBE IIPEKPaTUTh YTOJOBHOE eJI0 C IIpUMeHeHreM moyiokennii cT. 76.2 YK PD. B manHoM ciiyyae MOSKHO
MoJiep>kaTh TOUKY 3peHMsl MCCeoBaTesel, Mpenjaraloimx JONOJHUTh [TepeueHb CTaTeli, OTMeUYeHHbIX B M. 10
[Tocranosnenus [Tnenyma BC PO N° 10, cratweit 76.2 YK P® (Apremenko, [llumbapesa, 2019. C. 8).

3mech ke yMecTHO TpuBecTy Touky 3penus H. 0. CkpumueHKo 0 peaymsaluy MPUHIMIIOB CIIPaBEIJIMBOCTU
M TYMaHM3Ma B CUTYyalluy, KOTa «JIIA, KOTOPbIE TOTOBBI TOOPOCOBECTHO MCIIOJHUTH (IIPETEPIIETH) MEPhI TOCY-
apCTBEHHOTO MPUHYKIEHMS... HE MOTYT PacCUMThIBaTh Ha MPUMEHEHMe Gojiee MSITKUX Mep rOCyAapCTBEHHOTO
pearupoBanusa?» (Ckpumuenko, 2019. C. 50).

CTouT OTMETUTD TaKKe IMPOOJIEMY CKOpee TePMMHOIOrUecKyto. [leio B TOM, UTO, COIIACHO Pa3bsSICHEHWIO BBICIIIEN
cyne6Hon nuctanuym (1. 7, 10), crencTBrem CHUSKEHMST KaTeropiuy MPeCTYIUIeHMST Y IIPUMEeHEH s TTOJIOSKEHNH, K IIpUMepy
1. 75,76, 78 YK PD, apnsieTcst 0CBOOOKIEHIE OCYKIEHHOIO OT OTOBIBAHMS HA3HAYEHHOT'O HaKa3aHus (CIIpaBeIIMBOCTI
paju, OTMETVM M TO, YTO MCIIOIb3YEeTCSI TEPMUHOJIOTMSI II03BOJISIET CYAY» , OCTABJISIOIIAS MECTO /IS AVCKYCCUY B YaCTyU
MMITEPATUBHOCTY WJIM JVICKPETHOCTH TaKOTO YKa3aHusl), B TO BpeMs Kak HopMbI 1. 11 VK PO nipemgnosnaratotT 0CBOOOK-
neHue ot omeemcmeernHocmu (Kypeus Hail. — B. M.). C yueTom Toro o6CTosITeNIbCTBa, UTO aBTOPbI OTMEUAIOT CITIOPHOCTD
Boigesienyst B YK PO nByx camocTositesibHbIX M1aB (1. 11 n 12), cripaBenyiMBo yKasbIBast Ha TO, YTO OCBOOOKIEHNE OT
YTOJIOBHOV OTBETCTBEHHOCTH ¥ OCBOOOSKIEHNE OT HaKa3aHsI [T0 CBOEH MPaBOBOI ITPUPOJIE Pas3/IMUaloTCs HECYILIECTBEHHO
(dy6posuH, [ybposuHa, 2021. C. 124), npencrasisieTcsi, 4to ucnonb3yemasi BepxosubiM Cymom PD dopmympoBka
00yCJIOBIIEHA, BO-TIEPBBIX, TEM, UTO BO3MOYKHOCTb CHVDKEHMST KaTeropuy MpeCTYTIeHNsI HAXOMUTCS B 3aBUCUMOCTY OT
Ha3HaYaeMOTO HaKa3aHus (BaskeH JIMOO ero Cpok, MO0 (akT HasHaueHusI 6oJiee MITKOTO, HESKeJIM JIILIEHUE CBOOO/bI,
HaKa3aHus1) U CYJ, B OIPeeIeHHbII MOMEHT (IMCKYCCHSI OTHOCUMTETBHO 3TOTO BPEMEHHOTO NMPOMEKYTKa 0603HaYeHa
YYTb BbIIIIE) OOSI3aH OMPEEIUTHCS C JAHHBIM BOITPOCOM, 1, BO-BTOPBIX, TeM, UTO 11. 10 comepskuT B cebe yKa3aHue Kak Ha
HOPMBI, ITPEAYCMaTPUBAIOIIIME OCBOOOKIEHME OT OTBETCTBEHHOCTH, TaK ¥ HA HOPMbI, OCBOOOKIAIOIIIVE OT HaKa3aHMsl.

BmecTte ¢ Tem, KaK M3BECTHO, IOPUCIPYAEHINS TPeOyeT TEePMUHOJIOTMYECKO TOUYHOCTYM U OFHO3HAYHOCTH,
0COGEHHO C yYeToM IMPOo6sIeMbl MPMMEHEHMST YTOJIOBHOT'O 3aKOHA IO aHAJIOTMY TIPY M3MEHEHMM KaTeropuu Mmpecry-
mieHust cygom (3opuHa u ap., 2023), TpaKTOBKM TaKOTrO CyAeOHOT0 MOAX0Ma, KaK «IPsSMOe HapyllleHue MpUHLAIA
3aKOHHOCTM, IMOCKOJIbKY CyIaMu TPY OCBOOOXKIEHUM OT HaKa3aHMS UCIIOIb3YIOTCS HOPMbI COBEPILIEHHO MHOTO IO
CMBICTY ¥ COIEP KaHUIO YToJoBHO-TIpaBoBoro nHctutyta» (CyBepos, 2023. C. 81). C yueTom yKa3aHHOTO CaMOTO
MPUCTAJILHOTO BHMMAHMS 3aC/TyKMBAIOT MPEIJIOKEHMSI YUEHBIX O HEOOXOOMMOCTM KOPPEKTMPOBOK CT. 15 VK PO,
MIpeIyCMaTPUBAIOIINX, UTO CJIEACTBMEM IOHVKEHMUST KaTerOpuy MPeCTYIUIeHMsI C TSKKOTO Ha CpemHel TSsKeCTu
IIOJDKHO OBITh OCBOOOSKAEHME OT YyrojioBHOM oTBeTcTBeHHOCTM (['op6Ganb, bepesa, 2021), paBHO KaK yCTaHOBKM Ha
TO, UTO CYy/I, HA3HAUMBILMI HaKas3aHue 3a MPeCTyIJIeHVe OJHOM KaTeropuu ¥ U3MEHMBIINI ee Ha MEHEee TSKKYIO,
TIPY YCJIOBUY, UTO MO «HOBOV» KaTETOPUM TPECTYIUIEHMST VICTEKIM CPOKU TaBHOCTHU, «OTMEHSIET OOBUHUTEIbHbIN
IIPUTOBOP M MPeKpalliaeT yroJoBHOE [eJIo 1 (MIIM) YToJoBHOe NpeciienoBanue» (3seyaposckuit, 2018. C. 53).

OTHOCKTEJIbHO HeyperyIMpoBaHHOCTM BOIIPOCA MPaBOBbIX MOC/IENCTBUI OTMEHbI CyIeOHOTO pellieHys B ciryvae
HEYIUIaThl JIMIIOM CymeGHOTo mTpada B cayyae ero MpUMeHEHUST TPU CHYKEHMM KaTeropum mpecTyTuIeHNUs, MOXKHO
OTMETUTD ToJIoKeHus CT. 446.5 YIIK P®, pernameHTHpyIOIIeN MOCIeNCTBUS HEYILIAThI JIMIOM CYIeOHOro LITpa-
(a. imeHHO maHHBIN MTOAXOM MIPeACTaB/ISIeTCS HanboJlee 1ieJieco0OpasHbIM M TTO3BOJISIOLIVMM B OOJIbIIEl CTEIeHU
VMHAVBUIYaAIN3MPOBaTh HEOOXOMMMbIE Mepbl BO3IEMCTBUSI.

K er1re omHOMY JYICKYCCMOHHOMY aCITeKTY MOSKHO OTHECTH 00513amebHOChb PACCMOTPEHMST BOITPOCA O BOSMOKHOCTHU
MIPUMEHEHNsI ITOJIosKeHMi 4. 6 ¢T. 15 YK PD cymom mpy Haymmummt Tpex (pakToB, YKasaHHBIX B JAHHOM HOPME B KaUeCTBe
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OCHOBaHMI1 (Ha/IMuMe CMITrYaoIINX HaKasaHe 06CTOSITENIbCTB; OTCYTCTBME OTITUANOIIMX HaKa3aHue 0O6CTOSITEIbCTB,;
Ha3HaueH)e HaKa3aHWs B YCTAHOBJIEHHBIX Tpeleax B 3aBMCMMOCTU OT Kareropun). CTOPOHHMKM 06513aTeJIbHOCTHU
(IIaparos, 2023. C. 87; I'op6arosa, 'ycman, 2012) B maHHOM cTydae yKasbiBaioT Ha II. 6.1 ¢T. 299 VIIK P®. ®op-
MaJTbHO-FOPUAMYECKHU JaHHAsT HOpMa JIEMICTBUTETbHO OOSI3bIBAET BO BCEX G€3 MCKITFOUEHMSI CJTyJYasiX paspelarh BOMpoC
M3MEHEeHMsI KaTeropum rpecTyIuieHnst. BmecTe ¢ TeM HY>KHO MTOHMMAaTh, 4TO 4. 6 ¢T. 15 VK P® cosmaHa Kak MCKIIIOUe-
HIe 13 OOIIIETO MPaBWIa O KaTeropusalyy MpecTyIieHnii. BMeHeHe B 00s13aHHOCTb CY/la BO BCeX CTyvasix (Iaske mpu
YCJIOBUY HAIMYMSI YKA3aHHBIX B HOpMeE OOCTOSITENILCTB) aHAIM3MPOBATD JIesTHYE Ha ITpeqMeT BO3MOKHOCTY CHYSKEHMSI
KaTeropuu CoCco6HO JAEeICTBUTENILHO CYIIIECTBEHHO AVICKPEAUTUPOBATD MHCTUTYT KAaTErOpU3aIyy MPeCTyIIeHNN.

[ToguepkHeM, YTO Hallla TOYKA 3PEHNSI COCTOUT B TOM, YTO BO3SMOKHOCTb M3MEHEHMSI KAaTErOPUY MPECTYTIEHNUST
CYIIOM — 9TO BhIHY3KI€HHasi, HO OIpaBaHHas Mepa, HalipaBJIeHHas Ha MHAVBUIYaIM3aIMI0 MeP BO3IENCTBIUS UCXOMS
13 MIPUHIIUTIOB CIIPABEIIMBOCTY U COPA3MEPHOCTHM, 1 ee TIPUMeHeHe He OJIKHO HOCUMTh MacCOBBIN XapakTep, 4To
CITOCOOHO BO MHOTOM pa30ajiaHCHpPOBaTh CUCTEMY MepP BO3[OENCTBMS (B TOM 4KCJIe M HaKasaHus), pyHmaMeHTOM
KOTOPO¥1 BBICTYIIAeT KaTeropmsaliys IpecTyIIeHNIA.

B xauecTBe aprymeHTa MOKHO MPUBECTM M TOT (akT, uto mpumeHeHue 4. 6 ct. 15 VK P® - sro mpaso, a He
00SI3aHHOCTD CyZa.

Bwmecre ¢ TeM CTOUT NpU3HATh, UTO TeKyiias pegakiys ctT. 299 YIIK P® npepnosnaraet, 4To B MPUroBopax Bce
yale IOJDKHBI TOSBIATbCS (Gpasbl, YKa3bIBAMOIINME HA TO, YTO, HECMOTPSI HA HaJMyye CMSITYalolIMX HaKasaHue
0OCTOSITENTLCTB M OTCYTCTBME OTSTUAIOLINX HaKazaHue OOCTOSITEIbCTB, «C Yuemom akmuueckux o6cmosmenscme
npecmynjieHust u cmeneHu €20 06w ecmeeHHoll ONACHOCMU OCHOBAHULL O/ USMEHEHUS Kame20puu hpecmynieHusl,
8 cosepuleHUU KOmopozo 068uHsemcs hodcyoumblll, Ha MeHee maxckylo He umeemcs». OIHaKO, IPU3HABasi, UTO
MpaBOIPUMMEHNTE/IbHASI MTPaKTHKa BCErma HaiaeT criocob (GopmaabHO COOIIOCTY HOPMY 3aKOHA, IIPeCTaBIIsSIeTCs,
yTO MpobsieMa 31eCh HAMHOTO ITyOsKe, TTOCKOJIbKY TPeOyeTCst OTBETUTD Ha BOIIPOC HE O TOM, «umo QOJHCHO HAlimu
ompabsceHue 8 NpU208ope», a 0 TOM, «8ce U UYd, 8 JeliCMBUsIX KOMOopblx 0OMCymcmayom omsazuaujue Hakasanue
06cmosamenbcmaa u Npucymcmayom cmsizuaroujue, 00NHCHbl Oblmb CYOBEKIMOM CaAMO020 NPUCANLHO20 BHUMAHUS
cyda Ha hpedmem 803MOHCHOCMU CHUMCEHUSL KAe2opuU NPECMYNIEHUS».

bBe3yc0BHO, CTOUT MOMHUTD M O BO3MOKHOCTY OCIIapMBAHUS PeIIeHNs CyAa B BBIIIECTOSIIE MHCTAHIIUU CO
ccouikoi Ha cT. 299 VIIK PO, korma B puroBope He GyeT yKasaHust Ha paCCMOTPEeHMe BOTIpoca IIPUMEHMMOCTH Y. 6
ct. 15 YK P®D, ogHako, Kak MpeCcTaB/sieTcs, Jaske BO3BpAT IS TOBTOPHOI'O PACCMOTPEHMS [ejia IO CYIIEeCTBY He
JIOJIKEH GbITb 63y CIOBHON MPEATIOCHITIKON IJIS1 CHYKEHMST KATETOPUY MTPECTYIIEHNS. APTYMEHT B JaHHOM CJTydae
Y Hac BCe TOT 3Ke — UCKJIIOUNTETbHOCTD MOJIOSKEHMI 06 M3MEHEHUY KaTeropuu MpeCTyIIeHNSI.

3aknoueHue

Bo-miepBbIX, CTOUT MPU3HATH MPOOGIEMY HIMPOTHI I'PAHUI] CY[IeMICKOTO YCMOTPEHUS Y HAJIMUME TIOSIPHBIX TOYEK
3peHust (C CyILIEeCTBEHHBIM PeobialaHeM CTOPOHHUKOB HEOOXOMMMOCTH CY>KEHUS JAHHBIX TPAHUI) Ha BOIIPOCHI
ONTUMAaJIbHOCTY TAHHBIX TPAHUI] B HACTOSIIIIEE BPEMSI.

Bo-BTopbix, Ha Haul B3mIsH, Haubosee 1eaecoobpasHoil BUANTCS auddepeHmaus CyieCcTBYIOIIEro B yro-
JIOBHOM 3aKOHOJIATeJIbCTBE YCMOTPEHMS 110 XapakTepy (IIPaBOBBIM MOCIEACTBUSIM) Ha YCMOTpPEHMe, TI03BOJISIIOIIee
ONPEeNeATh HAJIMUMe WIM OTCYTCTBME MIPECTYIMHOCTH (M, KaK CIeCTBMEe, HAKA3yeMOCTH) HesTHUS, & TaKKe yCMO-
TpeHue, MO3BOJISIOIIee NHAMBUAYAIM3MPOBATh HaKa3aHue (MM MHbIe Mepbl BO3ENCTBYS). 3HAUMMOCTD AaHHOM
rpajaiyy B TOM, UTO B TIEPBOM CJIy4ae MpearnoiaraeTcs, Mo CyuecTsy, Hekast opma HazeieHus cyne6HOM BIacTu
HECBOVCTBEHHBIMMU €M1 (DYHKIMSIMM TIPU3HAHUS TEeSTHUSI TIPECTYITHbIM (KPUMMUHAIM3AIMS) MO0, Ha0OOPOT, MPaBo-
MEPHBIM (IeKPUMMUHAIM3AIINS).

B-Tperbux, cTaTuCTIKa CYIUMOCTY 38 KBJIMGUIIMPOBAHHOE YOUIICTBO MO3BOJISIET YTBEPXKIATD, UTO OTCYTCTBYIOT
OCHOBAHMSI [IJIST «CYSKeHMsI» TpaHuI] HakazyemocTy 1o 4. 2 ¢T. 105 VK P®, uto ¢ Hen36esKHOCThIO IPUBEIET K He-
COpa3MepHO MSITKUM MPUTOBOPAM ISl Hanbosiee 3JI0CTHBIX YOUNII, B IEMICTBUSX KOTOPBIX OYIYT MHOKECTBEHHBIE
KBaypuimpyronye npusHaky. CTOUT MPU3HATh, UTO CY>KaTh HanboJsiee BOCTPeOOBAHHBIN Ha TTPAKTHUKE e CSITUIETHUI
MHTEPBAJI 10 TPeX-UeTbIpex JIeT 03HAUajI0 Obl CYIIECTBEHHOE YMEHbIIIeH/ € BOSMOXKHOCTH Cyfia M0 MHAMBUIYaAJIN-
3amyy HakasaHus (Kak MMHMMYM B YaCTM CAMOCTOSITETbHOTO YUeTa OTAENIbHbIX KBAIMOUIMPYIOIINX TPU3HAKOB).

B-ueTBepThIX, aHAIM3 TPAKTUKYM OCYKAEHMS 110 4. 2-4 cT. 111 YK P® cBumetenncTByeT 0 nuddepeHInpoBaHHOM
ToAXofe Cylel K BOMPOCcaM HaKa3yeMOCTY YMbIIIJIEHHOTO TTPUYMHEHMS TSIKKOTO Bpe[ia 3I0POBbIO, COBEPIIIEHHOTO
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C OTSITYAIOIIMMM OOCTOSATETLCTBAMM, & TaKske 06 OTCYTCTBUM HEraTMBHBIX MOCJIEACTBUI PACIIMPEHNUST TPAKTUKI
HasHaveHMs JIUILIe st cBO6obI yeaoBHO ¢ 2015 .

B-nahIX, 060011I€HIE apT'YMEHTOB YUEHbBIX, BHICTYIIAIOIINX C KPUTUKOM ITOJIOsKeHNA 4. 6 cT. 15 YK PO, mossosnser
BBIJIEJTUTh TaKye TOBOJIbI, KAK: HapyIlIeHMe TPUHIIAIIOB pasiesieHNsl BIaCTel, CIIPaBeIJIMBOCTI, 3aKOHHOCTHM, 8 TAKKE
KOPPYILIMOHHOCTb HOPMbI, OHAKO K€ CTOMT OTMETUTDb KaK AVCKYCCMOHHOCTb psiia YKasaHHbIX apr'yMEHTOB, TaK
" HEOBXOAMMOCTh CYIIIeCTBOBAHMS M BOTUIOIIEHNS B SKM3Hb ITPUHIIAIIOB TYMaHM3Ma, a TaKsKe HaCYIIIHOTO TpeBGOoBaHMs
VHAVBUAYAIN3AIUY Mep BO3LeCTBYSI.

B-111ecThIx, B 1IEJISIX COOTBETCTBMS HOPMaM ITEPBUYHOIO MaTePUATLHOTO ITPaBa BUIUTCS YMECTHBIM ITPEIJIOKUTh
KoppekTupoBky YIIK P® B wacTu «mepeHoca» mososkennii 1. 6.1 ct. 299 VIIK P® nociie 1. 7 maHHOM HOPMbI, TIPe-
yCMaTpUBaIOIIEeN pa3pellieHre BOIpoca BbIOopa HaKkasaHus TIOACYIMMOMY.

B-cenpMbIx, ec/i KOHCTATHPOBATh HEYPerylIMpoOBaHHOCTD MOCIeICTBMIT MpuMeHeHus 4. 6 cT. 15 VK P®D, kop-
PEKTHBIM BUAUTCS MPEIJIOKEHVE O PACIIMPEHNY MPAKTUKM OCBOOOKIEHNS OT YTOJIOBHOM OTBETCTBEHHOCTHU B paM-
Kax cT. 76!, 762, 90 VK P® mnocsie CHM>KeHMST KaTeropuy MpeCcTYIIEH)sI, YTO BO3MOKHO PeajiM30BaTh BHECEHMEM
JIOTIOJTHEHU B TIepeueHb crareii, oTMedeHHbIX B 1. 10 [Tocranosnenus [lnenyma BC PO N° 10.
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Co3paBatb UAU He co3paBath: NFT v npaBo Ha NyGAMYHOCTD

IlepeBomuuxk E. H. Bensesa

Xauna Bo6ek, mokropaHT B o6nactu npasa, 2024 r., [lIkona npasa
®dopmeMcKoro yHuBepcuTeTa

AHHoTauuA

Lenn: uccienoBanue mpaBoBoro perynaupoBanust texHosorum NFT no 3akoHomatrenbcTBy CoemuHeHHbix llTaToB
Amepuky 1 BbIpabOTKa MPEJIOKEHMI TT0 MMHUMM3ALUY PAaBOHAPYILIEHMI C €€ VCIIOIb30BaHNEM, B TOM UMCJIE CBSI3aHHBIX
C HapyIlleHXeM IMpaBa Ha MyOJIMYHOCTb.

MeTopapl: nyaJeKTUYeCKUIA TTOAXO0, K TO3HAHUEO COLMATbHBIX SIBJIEHM, TIO3BOJISIFOIIMIA POAHAIM3MPOBATh MX B MUCTOPUYECKOM
PasBUTUM U GYHKIIMOHUPOBAHMM B KOHTEKCTE COBOKYITHOCTY OObEKTUBHBIX U CyObEKTUBHBIX (DaKTOPOB, KOTOPbIN OITPee T
BBIOOD CJIEAYIOIIMX METOIOB UCC/IeNOBaHMS: (POPMaTbHO-IOPUIANUECKIUI U COLVIOJIOTUYUECKUIA.

Pesynbrarsl: TexHonorusi NFT cosgaer HOBble TTpoOJieMbl B 0GIACTY 3alIMTHI TIpaBa Ha MyOIMYHOCTh. Vcmosib3oBaHue
NFT npy HapylIeHM IIpaBa Ha MyOGIMYHOCTb MOPOKAAET Cepbe3Hble COKHOCTHM IJIs MTPaBoobasaTesieil, JOOMBAIOIIMXCS
BO3MelLIeHNs TIPUUYMHEHHOTO yilep6a. CJIOKHOCTD 3allIMThI IPaBa Ha ITyOIMYHOCTD Ha TOM PbhIHKe 00y CJIOBJIEHA YHUKAJIbHBIM
JIeMOKPaTUUECKMM XapaKTepOM TOKEHA, MOBCEMECTHON aHOHMMHOCTbIO NFT 1 HeoO6paTMMOCTbIO CIIEJIOK C HUM, a TaKXKe
HEeOIPeIeJIEHHOCThIO JOTOBOPHBIX YCJIOBUI B OTHOLIEHMM BTOPUYHBIX ITOKYIIATEEN.

Hayunast HOBM3Ha: B CTaThe Ha OCHOBE aHa/I13a MaTeprajioB CyaeOHO MPaKTUKY PaCCMaTPUBAIOTCS BOITPOCHI HAPYIIIEHWST
MpaBa Ha ITyOJIMYHOCTb, BO3HMKatole B cBsi3u ¢ NFT, M BO3MOXKHbIE ITOIXO/bI K 9TOM ITpo6sieme. [To MHEHMIO CIEIVAaINCTOB,
MpaBy Ha MMyOJMYHOCTb MOT'YT YIposkaTh Takue ocobeHHocT NFT, Kak HOBM3HA 3TOM TEXHOJIOTUH, €€ TEeMOKPaTUYHOCTb,
aHOHMMHOCTb co3patesieit NFT, BO3MOXHOCTb Tepefayu TOKeHa MeXAy IiargopMamMyu M ero Heu3sMeHSIEMOCTb. JIJist
6GOpPbOBI C ITUMM YIpO3aMy aBTOP CTAThy MPEAJIaraeT BBECTY CJIEAYIOIIE MepbI: 3aK/IIOUeHNe JIUIIEH3MOHHbIX COTJIallIeHNi
paBoo6JsIafiaTesieM B OTHOIIEHUY TIpaBa Ha MyOIMYHOCTbD; YKECTOUEHME YCJIOBMIA TIPeIOCTaBIeHNs YCIYT TuiatopmMamu
NFT u cospanue 6osiee BLICOKMX GapbepoB BXOZa IJIs TI0Ib30BaTesIeil; CTporue cyneOHble pellieHNsl IPM HapyIIeHNsIX TpaBa
Ha MyOJIMYHOCTD, CBsI3aHHbIX ¢ NFT.
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HEPEBOJJ,HbIe CTaTbM

IIpakTHyeckass 3HAYMMOCTb: OCHOBHbIE IMOJIOKEHMSI M BBIBOABI CTATbY MOT'YT ObITh MCIIOJIb30BaHbl B HAY4HOI,
Memarornyeckoi M MpaBONPUMEHUTETbHON IesITeIbHOCTY MPY PAaCCMOTPEHUM BOIPOCOB, CBSI3AHHBIX C ITPABOBbIM
perynaupoBanueM texHonorun NFT.

KatoueBble cnoBa:
HeB3aMMO3aMeHsieMbI€ TOKEHbI, TEXHOJIOT U NFT, IIpaBO Ha HV6HI/I‘{HOCTI>, JIMLIEH3MOHHOE COorJiallleHune, I.lI/ICl)pOBbIe aAKTUBbI,
OJIOKYeITH

baaropapHocTu
ABTOp x0Tesa 661 mobarogaputh podeccopa Pona JlaseGHmKa, peIakTOpOB U COTPYAHMKOB skypHaia Fordham Law Review
3a PYKOBOJZICTBO ¥ TIOMOIIIb B paboTe. ABTOP TakyKe 6JaroJapuT CBOUX POAMUTENIeN, CEMbIO U APYy3ei 3a TIOAIEPIKKY.

CraThsl HaAXOOUTCS B OTKPbITOM gaoctyrne B coorBeTcTBum ¢ Creative Commons Attribution Non-Commercial License (https://
creativecommons.org/licenses/by-nc/4.0/), mpemycMarpuBaroiieM HeKOMMepUeCKoe MCIOIb30BaHue, paclipOCTPaHeH e M BOCIIPOV3BOLI-
CTBO Ha JIFO60M HOCHUTeJIe IIPU YCJIOBUM YIIOMVHAHYVISI OPUTMHAA CTaThU.

Kak nMTipoBaTh pycCKoa3bIUHYIO0 Bepcuio cratbit: Bobex, X. (2025). Cosmasars nim He co3naBatb: NEFT v ipaBo Ha ITy-
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To mint or not to mint: non-fungible tokens and the right of publicity

Translator E. N. Belyaeva

Hannah Bobek, ]J.D. Candidate, 2024, Fordham University School of Law

Abstract

Objective: to study the legal regulation of NFT technology under the US legislation and to develop proposals to minimize
offenses involving its use, including those related to violations of the right to publicity.

Methods: dialectical approach to cognition of social phenomena, allowing to analyze them in historical development and
functioning in the context of the totality of objective and subjective factors, which predetermined the following research
methods: formal-logical and sociological.

Results: NFT technology creates new challenges in the field of protecting the right to publicity. Using NFT to violate the right
to publicity creates serious difficulties for copyright holders seeking compensation for the damage caused. The difficulty of
protecting the right to publicity in this market is due to the unique democratic nature of the token, the widespread anonymity
of NFTs and the irreversibility of transactions with them, as well as the uncertainty of contractual terms with respect to
secondary buyers.

Scientific novelty: based on the analysis of judicial practice, the article examines the issues of violation of the right to publicity
arising in connection with the NFT and possible approaches to this problem. Legal scholars and commentators argue that
certain features of NFTs pose pronounced threats to the right of publicity, namely the technology’s novelty, democratized
nature, anonymization of creators, transferability across platforms, and immutability. To combat these threats, the author

The article was first published in English language by Fordham Law Review. For more information, please contact tmelnick@law.
fordham.edu

For original publication: Bobek, H. (2023). To mint or not to mint: non-fungible tokens and the right of publicity. Fordham Law
Review, 92(2), 639.

Publication URL: https://ir.Jlawnet.fordham.edu/flr/vol92/iss2/12
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proposes that rights owners should enter into right of publicity license agreements; that NFT platforms should strengthen
their terms of service and develop higher barriers of entry for users; and, finally, that courts should order that infringing
NFTs be “burned”.

Practical significance: the main provisions and conclusions of the article can be used in scientific, pedagogical and law
enforcement activities when considering the issues related to the legal regulation of NFT technology.

Keywords:

non-fungible tokens, NFT technology, right to publicity, license agreement, digital assets, blockchain
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BBepeHue

[TpaBo Ha MyOGIMYHOCTDb — OPUINYECKOE MTPU3HAHNE TOTO, YTO 06pa3 KaxkJI0oro YeaoBeka MMeeT CBOK S9KOHOMM-
YeCKYIO [IEHHOCTh, — JOCTaTOYHO HOBOE SIBJIEHNE B r0puanueckoii chepe!. IIpocTbiMm cioBamu, IpaBo Ha yo6/my-
HOCTb — 3TO [TPAaBO KayKIOr'o YeJIOBEKA paspellaTh ¥ «KOHTPOIMPOBATh KOMMEPUYECKOE MCITOIb30BaHMe CBOEro oopasa»?.
Bonee tpunuary mratos CIIA mpusHaioT 3TO IpaBo, KOTOPOe BCerna MPUMHMMAETCSl Ha YPOBHE 3aKOHOZATETbCTBA
[ITaTa ¥ PeryjmMpyercs 3aKOHOM IIITaTa B paMKax OOIIero Impasa, CTaTyTOM WM U TeM u Apyrum°. B pesyiabrare
MPaBoO Ha MyGIMYHOCTh M OGBEM €ro 3allMThl BAPbUPYIOTCS OT IITATa K IITATY.

B 11es10M npaBo Ha MyGAMYHOCTD BJIeYET 3a CO60V OTBETCTBEHHOCTH 3@ HECAHKIMOHMPOBAHHOE MCITO/Ib30BaHMe
«MMEHM, BHEIIHOCTY WM IPYIMX XapaKTepHbIX yepT obpasa» yejoBeKa B KoMMepuyeckux eisx?. Kpome mmenn
¥ BHEIITHOCTHM, B Pa3/IMUHBIX IITATax 3aKOHOM 3allMILIAI0OTCS TaKsKe M3006pakeHus, TOJIOC, MaHepa MoBeleHNs], 1eii-
CTBMS ¥ Iaske UAEHTUOUIMPYIOLLVE [TPEeIMEThI .

XOTs MpaBO Ha MyOIMYHOCTh €CTh Y KaXKIOTO UeI0BeKa, GOBIIMHCTBO COOTBETCTBYIOIIMX CYIeOHBIX e/ Kaca-
FOTCS M3BECTHBIX JIMYHOCTEN®. 3HAMEHMUTOCTH U CIIOPTCMEHBI TIOAA0T MCKM O IpaBe Ha IyOIMYHOCTD Yallie IPYIuX,
MTOCKOJIbKY aCcCOLMMpPOBaHue ux o6pasa ¢ ToBapaMy 1 yCIyramy MPUHOCUT KOMIIAHMSIM (DMHAHCOBYIO BbIrOLY’.

bnarogapst HOBbIM TEXHOJIOTMSIM CTAJIO TIPOIIE MCIOJIb30BaTh 06pa3bl 3HAMEHUTOCTEN, U 3TO JesaeTcs 6osee
XUTPOYMHBIMM CIIOCOGaMM, KOTOPBIX CYIbl M 3aKOHOIATE M He MOIIM IPenyCMOTpeThe. SIpKMM IIpUMepoM Takoro
HeInpeaBUIEeHHOTO Pa3BUTHSI SIBJISIETCSI TEXHOJIOTUSI HeB3anMo3aMeHsieMbIx TokeHOB (NFT).

! Cwm. J. Thomas McCarthy & Roger E. Schechter, The Rights of Publicity and Privacy, 1, § 4:20 (2d ed. 2023); Thomas Phillip
Boggess V, Cause of Action for an Infringement of the Right of Publicity, in Causes of Action Second Series § 7 (2d ed. 2023).

2 1 McCarthy & Schechter, Bbiute mpum. 1, § 1:3.

5 Cm. tam ke, § 1:2.

4 Right of Publicity, Int’l Trademark Ass’n, https://www.inta.org/topics/right-of- publicity/ [https:/perma.cc/3UTX-DX5P] (last visited
Oct. 6, 2023).

5 Cm. McCarthy & Schechter, Bbrure mpum. 1, 1, §§ 4:47, 4:56, 4:59, 4:84.

® Cm. Tam ke, § 4:1.

7 Cm. Tam ke, § 4:8.

8 Cwm. mmske Paspmen 11.C.
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NFT Boiuu Ha MupoByto apeny B 2021 1., korga uudposont xynoskuuk Beeple npoman NFT cBoero uygpoBoro
[IPOM3BEIEHNs IPUMEPHO 3a 69 MuUIMOHOB HojutapoB’. NFT «pencTabisieT co60ii YHUKAIbHbIN HAb0p JaHHbIX. . .
KOTODBIV [TOATBEPKIAET IIPAaBO COOCTBEHHOCTY WM APYTie IipaBa Ha Apyroi aktus» 0, « TokeHusarm» mogBepraioTcst
caMble pasHbie 1M(POBbIe aKTHBbI; B KAUECTBE MPYMepa MOXKHO MPUBECTM MY3bIKY, BUJEO3ATCH, TTPOU3BENEHNS
1306pasuTeIbHOIO MCKYCCTBA, M/UTIOCTPALIMM, BUPTyaIbHbIe aBaTapbl, (hoTorpadumn, ClIOpTUBHYIO CUMBOJIMKY '

Kaxknpiit NFT «ymocToBepsieT, uTo 1M(PPOBOI aKTUB... YHUKAJIEH U, CJIeOBaTeIbHO, HE B3ayIMO3aMeHsIeM, OT-
CIofa ¥ Ha3BaHMe ‘B3aumosaMeHseMbit TokeH »'2. TTo cytu, NFT - 1o «cpencrsa ayreHTudurauym» '3, « Hukakue
nBa NFT He MOBTOPSIIOT APYT APYyra» B CUIJIY UX YHUKAJIbHBIX UAEHTU(MUKALMOHHbIX JaHHBIX, ¥ Kaxkablii NFT MoKeT
MIPECTaB/ISATh TOJMbKO OmuH 1mbpoBoit aktue't. NFT, Kak IpaBuio, <He COmepsKuT menuadaiina [ CBI3aHHOIO
akTuBa»'®. Cropee, « NFT - 3T0 IPOCTO MCXOQHbII KOZI, CIIY KALLMIA /11 IIOATBEPsKAEHMS CYILIe CTBOBAHMS CBA3aHHOIO
akTUBa...»'* NFT MOKHO KyIUTh 1 IIPOAATh uepe3 GIOKUeliH, KOTOPbIi «IIpefcTasiser coboi [umbpoByio] Gyxrai-
TEPCKYIO KHUTY» I 1M(GPOBOI KOIIEIEK «JIs 3aIIACH M XpaHeHWs» TaKUX TpaH3akimit!’,

3HaAMEHUTOCTH IOJIb3YIOTCs Momoii Ha NFT, mosTomMy [Jist 9Toi cdepbl IIpaBo Ha MyOJIMUYHOCTb CTAHOBUTCS BCE
6osee akryasbHbIM'S. Texrosorust NEFT crasia oIy IsIpHBIM CPEICTBOM IIPONAsKM aKTUBOB, SKCIUTYaTUPYIOIIMX 06pasbl
M3BECTHBIX Jitofeii'®. 3HamennTocTy morosapusatotcs ¢ NFT-mardopmamu o cosnanmm u npopaske NF T-KOJIeKImi,
KOTOpbIE OTPasKAIOT PasMuHble acleKkThl uX auuHocT®?. B KayecTBe NMpyMepOB MOKHO MPUBECTM CIIOPTUBHBIE
KapTOUuKM 1 cyBeHMpbI B hopme NFT, Ha KOTOPBIX MPeCTaBIeHbl M300paskeHNs 1 BUAEO MpodeCCHMOHaIbHbBIX CITOPT-
CMEHOB B 3HaMeHaTeJIbHble MOMEHTHI X Kapbepbl’'; NFT-aBarapbl, MOXOKME HAa 3HAMEHWUTOCTE) 4epTamMu JIMIia,
omexknoit u pusnueckumu kadectBamu’; u NFT 3amceit My3bIKaJIbHbIX BBICTYIUIEHUIA.

Ha nepsbiit B3mis, TexHonoruss NFT CayKUT JIUITb HOBBIM «KaHAJOM PaclpoOCTpaHeHUs» IJIsT TPOJaku KOH-
TEHTa, COIePKalllero M306paskeHus sSHaMeHuTocTel?!, VIspeCcTHbIe IMYHOCTY ¥ PaHbIIle CTAHOBWIUCH (QDUTypaHTaMu
IleJ1 O MpaBe Ha MyOJIMYHOCTD, CBI3aHHBIX C HECAHKIIMOHMPOBAHHBIM MCIIOJIb30BaHMEM UX U300pakeHNii TPETbUMMU
JIMLIAMM, HAIIPUMED, Ha CIIOPTMBHBIX KAPTOUKAX, B BUAEOUIPAX, HA YIIAKOBKE TOBAPOB, B TEJIEBUM3MOHHLIX 1110y2°. He-
KOTOpbIe cunTatoT, uto NFT — mpocTo eltie ofayH criocob MOHETH3aIMy CBOero 06pasa 1 peajansaliuy CBOEro mpasa Ha
y6M4HOCTb. OIHAKO HOBIIIECTBOM SIBJISIFOTCS T€ MHOTOUMC/IEHHbBIE PUCKY, KOTOpble NFT CO3[ai0T B OTHOILIEHUN
paBa Ha My6IMYHOCTH? .

 Cwm. (Carroll, 2022).

10 (Noh et al., 2022).

11 Cu. tam ke, at 316-317; cm. Robin Conti & John Schmidt, What Is an NFT?: Non-Fungible Tokens Explained, Forbes (Mar. 17,
2023, 12:57 AM), https://www.forbes.com/advisor/investing/cryptocurrency/nft-non-fungible-token/ [https:/perma.cc/N8BL-ANWU].

12 (Conrad, 2022).

13 Tam sxe.

4 Tam sxe.

15 (Noh et al., 2022, at 317-18).

16 Tam sxe.

17 (Carroll, 2022, at 987).

18 Cm. Nicolette Salmi, 13 Celebrities Who Have Joined the NFT Crypto Art Craze, L’ Officiel (Nov. 27, 2022), https:/www.lofficielusa.
com/pop-culture/celebrities-on-the-crypto-art-craze [https://perma.cc/ST5S-9QAK].

19 Cm. Tam sxe.

20 Cm., Hanrpumep, Most Valuable Athlete NFTs, Dibbs (June 29, 2022), https://dibbs.io/blog/athlete-nfts/ [https://perma.cc/WG8B-
RXMA]; 3,333 Steve Aoki NFT Avatars Join the Sandbox, NFT Plazas (July 23, 2022), https://nftplazas.com/3333-steve-aoki-nft-avatars-
join-the-sandbox/ [https://perma.cc/45MV-U2EM]; Genies Celeb Avatars Launches NFT Fashion Marketplace, Ledger Insights (Aug. 31,
2022), https://www.ledgerinsights.com/nft-genies-celebrity-avatars-fashion/ [https://perma.cc/CT5Y-P]X5]; Stephen Katte, Sony Music
Files Trademark Application for NFT-Authenticated Music, Cointelegraph (Sept. 8, 2022), https://cointelegraph.com/news/sony-music-
files-trademark-application-for-nft-authenticated-music [https://perma.cc/JNF5-W6UW].

2 Cm. Most Valuable Athlete NFTs, Bbrte mpum. 20.

22 Cm. 3,333 Steve Aoki NFT Avatars Join the Sandbox, Bbiue mpum. 20.

25 Cm. Katte, Bbie mpum. 20.

24 Cm. (Noh et al., 2022, at 317-18).

25 Cm. McCarthy & Schechter, Bbrmre mpum. 1, 1, 88§ 4:1, 4:8.

26 Cm. (Noh et al., 2022, at 317).

2T Cm. uwke Pasgen I1.C.
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Cyneb6HbIe ITPOLIeCChl, KaCaoIIMecs: HapyIIeHU! B 00IaCTy MCITO/Ib30BaHMST UIEHTU(UKAIVOHHbBIX JAHHBIX C T0-
moubio NFT u pexiambl NFT, yske BemyTcsa®®. Tak, Oxkpysknoii cyn CILIA LlenrpanbHoro okpyra Kamdopuun BeiHec
peliieHe B [T0JIb3y OTBETUYNKA, KOTOPbIN ITpofaBaj poTorpaduy sHameHnTocrtei B Buae NFT, Kak yTBepsKaaaoch, 6e3
coryacus mpaBoobiagarenei?’. MicrmonbsoBanme Texuosoruy NFT jist SKCILTyaTalyuy 4yskoro o6pasa co3gaeT HOBbIe
1 6oJjiee CJIOKHBIE IPO6IeMbl IJIs IpaBoo6IafaTesien, Spsommxcsa oobekTamu 3Tux NFT®. B maHHOl cTaTbhbe Mbl
paccMoTpuM, Kakue cBoiictBa NFT criocOOCTBYIOT HapyIIEHMIO TIpaBa Ha MyOGIMUYHOCTb, @ UMEHHO: aHOHVMHOCTb
TpaH3akumii ¢ ucnosab3oBanmem NFT; neMoKpaTuuHbIi Xapaktep co3manust NFT, KOTOpoe JOCTYITHO MPaKTUYeCKn
KaskIoMY ITOJIb30BaTes o VIHTepHeTa; MOBBIIIEHHBIV PUCK MOIIIEHHUUECTBA B OTHOIIIEHUY ITPOU3BEIEHMI C 1306pa-
SKeHMeM TpaBoobIajiaTesieit; BOSMOKHOCTD nepenaun NFT mexxay maatdhopmami®. DTu yrposbl BbI3bIBAIOT 0COOYIO
TPEBOTY, YUMThIBAsI CYIIECTBYIOLIEe pa3HOOOpasue 3aKOHOB O IpaBe Ha mybmruHocTh B Coemmuennbix [TlTarax>2.
HecoriacoBaHHOCTB MO3UINI CYIOB Pa3HbIX ILITATOB B 3TOM BOIIPOCE BbI3bIBAET 3HAUNTEJIbHYIO HEOIIPeeIeHHOCTh
B OTHOILIEHUY TIpMMeHeHus 3Toro mpasa K NFT.

B mepBoit yacTu cTaThy NpeAcTaBjieH 0630p MpaBa Ha mybanyHocTh. [Janee B uactu I paccmarpuBatoress NFT
Y TEeXHOJOTUsS GJIOKUElH, a Takke MpUMeHeHue npasa Ha nmybmmuHocTh K NFT. B uvactu II onuceiBatoTcs mesna
0 HapylIeHn! MpaBa Ha MyomuHOCTh B cBsi3u ¢ NFT. 3areM B Heil MOAPOOHO pacCMaTpPUBAETCS BPe[l, KOTOPbIA, TIO
MHEeHMIO crienyamicToB, NFT HaHOCST ITpaBy Ha MyOMuHOCTb. B wacTu I11 06CyskaatoTcst HeraTuBHbIE TOC/IENCTBUS
IIJIS1 TIpaBa Ha MyOJMYHOCTD, KOTOpble co3maeT HapyiueHue NFT. 3arem B uactu III mpemcraBiieHbl peKOMeHA AN
OTHOCHUTEJTbHO MPaBOIPUMEHUTEBHBIX MeP, KOTOPbIe paBoobanaren, riaardopmbl NEFT v cynbl MOTYT TPeIITpU-
HSITbH JIJIS1 3aIIUTHI TTPaBa Ha MyOIMYHOCTD.

I. TIPABO HA ITYBJIMYHOCTDb U NFT

[TpaBo Ha MyOIMYHOCTD 3AILMIIIAET KaK 3HAMEHUTOCTEN, TaK ¥ He3HAMEHUTOCTEN, HO IeJia O ITpaBe Ha IMyOIMYHOCTh
yaile BCEro KacaloTCsl M3BECTHBIX JIMYHOCTEN, IOCKOJIbKY X 06pasbl 60Jiee y3HaBaeMbl, YeM Y He3HAMEHUTOCTEN .
HNcmonb3oBaHue 06pa3oB 3HAMEHUTOCTEN B PeKJIaMe CKOpee MPUBJIeUeT BHUMaHMe MOTPeGuTesIel 1 MoGyauT UX mo-
KyIaTh TOBaphl 1 ycayrut. B cBoro ouepe/b, MpogaBIibl MCIIOJb3YIOT 3Ty PEKJIAMHYIO BOSMOKHOCTb [IJISI [TOJTY YeHMST
OOJIBIIIEN KOMMEPUECKOI BBITOfIbI, B PE3YJIbTATE YEro «OOJIbIIMHCTBO. .. CYIeOHbIX PEIIeHNI O IpaBe Ha MyOJIMYHOCTh
CBSI3aHO C MMEHaMM M3BECTHBIX UCTIIOB»>. JlaHHas paboTa MOCBsIIeHa UCII0Ib30BaHMIO 06Pa3s0B 3HAMEHUTOCTEN
u cioprcmenoB B NFT u B pexiiame NFT. B Pasnerie I.A 06bsicHsIeTCS CYIITHOCTD IpaBa Ha myoymuHoCTh. B Pasgese
[.B paccmarpuBatorcst NFT v GIOKYelH U UX CBSI3b C IPABOM Ha MTyOJIMYHOCTD.

A. IlpaBo Ha MyGINMYHOCTH

[IpaBO Ha MyGIMYHOCTDH — «3TO HEOTHEMJIEMOE ITPABO KasKJIOT0 Uej0OBeKa KOHTPOJIMPOBATh KOMMeEpPUYECKOe VC-
[0JIb30BaHMe CBOEro o6pasa»>®. DTo MpaBo 3alMUILAET YeJ0BeKa OT HeCaHKIMOHMPOBAHHOIO UCIIO/Ib30BaHMS €ro
obpasa, a B cJlyyae ero HapyuIeHus TO3BOJISIET B3bICKATh yiepd uepes cym’’. TepMuH «IIpaBo Ha IMYOIMUHOCTHY»
6b11 BBemeH cymben Ixkepomom @pankom B mene Halean Laboratories, Inc. v. Topps Chewing Gum, Inc.3® [laBas
orpe[eJieHe 3TOMY IpaBy, cyabs @paHK yKasas Ha ero JBOMHOE MpeAHa3HaYeHNe: «IIpeoTBpalleHe KoMMepye-

28 Cm. B nenom Notorious B.I.G., LLC v. Yes. Snowboards, No. CV19-01946, 2022 WL 2784808 (C.D. Cal. June 3, 2022); Bill
Donahue, Lil Yachty Sues NFT Seller for ‘Blatant’ Use of His Name and Image to Earn Millions, Billboard (Jan. 28, 2022), https:/www.
billboard.com/business/legal/lil-yachty-nft-seller-lawsuit-opulus-trademark-1235024467/ [https://perma.cc/CA7T-EEN9].

29 Cm. Notorious B.I.G., LLC, 2022 WL 2784808, at *13.

30 Cm. ke Pasmen 11.C.

31 Cm. Tam sxe.

52 Int’l Trademark Ass’n, U.S. Federal Right of Publicity 4 (1998), https://www.inta.org/wp-content/uploads/public-files/advocacy/
board-resolutions/U.S.-Federal-Right-of-Publicity-03.03.1998.pdf [https://perma.cc/P4T9-L]XG].

53 Cm. McCarthy & Schechter, Bbite mpum. 1, 1, § 4:8.

5 Cm. Tam xe.

35 Tam ke, § 4:1.

36 Tam ske, § 1:3.

37 Cm. Tam sxe.

8 202 F.2d 866 (2d Cir. 1953).
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CKOTO MCITOJIb30BaHMS 06pa3a M COOTBETCTBYIOIIIEE ITPABO Ha IIPEJOCTABJIEHNE VCKTIOUATETbHON TPUBUIIET Y OJHOM
komrauyu»>, TTocsie 3TOro MpaBo Ha My6IMYHOCTh CTAJIO PasBUBATbCS B MaciTabax cTpaHbi®l,

[TpaBo Ha y6MMYHOCTD He pu3HaeTcs GemnepaibHbIM 3aKOHOJATEIbCTBOM?! ) HO 3alUIIAeTCsT 3aKOHOIATEIbCTBOM
LITATOB Ha OCHOBE 061Iero mpasa u crarytos?2. Bonee tpuauary mrraros CIIA mpu3HaOT 9TO MPaBo 3a SKUBBIMMU
JIOOBMM® ) @ OKOJIO ABAIATH M3 ITUX IITATOB TaKsKe IIPU3HAIOT TIOCMEPTHOE MTPaBOo Ha MYBGIMYHOCTh OTHOCUTEIBHO
«0bpasa ymepIiero yejoBeka»*, B aTux mrarax JaHHOE PaBo «SIBJISIETCST HACIELYyeMON COBCTBEHHOCThIO» 1 OGBIYHO
«€ro JeiiCTBMe MPOIOIKAETCS TAKKeE MOC/Ie CMepTU»™®,

ComtacHo TperbeMy CBOAY 3aKOHOB O HETOOPOCOBECTHOM KOHKYPEHIIMY, UCTEL] TOJKEH TOKa3aTh CIeNyIollee,
YTOGOBI BBIABUHYTH OGBMHEHNME [PV OTCYTCTBUM JOKa3aTebCTB MPOTUBONONOKHOI0*: «[(1)] OTBeTuNMK 6e3 paspelieHust
MCIIOIb30BaJl HEKOTOPbIE JeTalu 0bpasa, IO3BOJISIoIMe MIeHTUdNIMPoBaTh UCTLa; U [(2)] Takoe UCIOIb30BaHNE
JeTasieii o6pasa MCTIA OTBETYMKOM MOYKET HAHECTH YIep6 KOMMepUuecKoy ieHHOCTM o6pasa uctua»*’. KirroueBbim
MOMEHTOM 3/1€Ch SIBJISIETCSI BOSMOKHOCTD MaeHTMbukayn®e, Vicrer noykeH 1oKasarh, YTO UCIIO/Ib30BaHME IeTalen
ero obpasa maentuduimpyer ero. Cyme6HbIMU peIeHVsIMI ¥ 3aKOHOJATEIbHBIMM aKTaMy IIPU3HAHO HECKOJIbKO
BUIIOB MCIIOJIb30BaHMsI 06pas3a, KOTOpble MOI'YT IIOBJIEUb OTBETCTBEHHOCTh'. TpamuLMOHHBIMM CIIOCOGaMMU UIEH-
TuduKanMM 06pasa CUMTAIOTCA MMS M BHeIlHee cxoAcTBO’!. OMHAKO CYLIECTBYIOT U APYrue UAHTUPUIMPYIOIIe
MIPU3HAKY, KOTOpPbIE MOTYT IIOBJIEYb OTBETCTBEHHOCTD, BKJIIOUAs rojioc, n3obpaskeHue, pororpaduio, BUAEO3annCh,
a TakKe «MCIOJHUTENILCKIUI CTUIb U Apyrue npusHaku»°2. ITo muenmo Aneuisiyonsoro cyga CIIA nmo Tesaromy
OKPYTY, «BasKHO He TO, KaK OTBETUYMK IIPUCBOMI 06pa3 UCTLA, a TO, cOend JIM OH 3TO»>S, MHOrMe Cymbl IPU3HAIOT
HapyllleH/e aBTOPCKUX TTPAB B pe3yJibTaTe UCIOIb30BaHMSI COUETaHNS TPU3HAKOB, KOTOPbI€ B COBOKYITHOCTHU UJ€H-
TUPUUMPYIOT JIMUHOCTD™,

B Paspesne 1.A.1 o6bsicHsIeTCS, KaKue JIeMeHTbl 00pasa 3allMIIAIoT MpaBo Ha myoysmuHocTh. B Paspene 1.A.2
pPacCMaTpyUBAIOTCS ACIIEKThI, HAa KOTOPbIE YaCTO CChUTAETCS 3allMTA B IeJiaX O IpaBe Ha MyOIMYHOCTD, M KPUTEPUH,
KOTOPbIE CYbI MCITOJIb3YIOT JIJISI aHA/IM3a STUX aCIIEKTOB.

1. UYmo 3awjuuyaem npaeo Ha ny6auuHOCb

OnyH 13 CaMbIX OUEBUIHBIX CIIOCOOOB MAEHTU(GUKALMY YeTOBEKA — ero UMs>, FIcTel| MOKET I0Ka3aTh HapyLIeHye
aBTOPCKMX IIPaB, €C/IM HOCUT y3HaBaeMoe CLieHMdeckoe uMs i pamumnio, Hanpumep Beitonce mnu Ilep®. Kpome
TOTO, JIIOAY MEHSIIOT MMEHA B TeUEHME JKU3HU, I KTO-TO MOXKET 3aXOTETh MOHETU3MPOBATh UX NIepPBOHAUaIbHbIE MMe-
Ha’’. OHAKO «IIPOCTOE CXONCTBO MMEH» UJIM TOT (PaKT, UTO MCTEL, HOCUT TO K€ MMsl, YTO M KOMMepPLMaIU3UPyeMOe,
Kak MPaBUJIO, He SIBJISIeTCSI HapyIlleHreM IIpaBa Ha MMybIMYHOCTb, €C/IM He UCIIO/Ib30BaHbl JpyTye 31eMeHThl 06pasa

39 McCarthy & Schechter, Boimre npum. 1, 1, § 1:26.

40 Cm. Tam xe, § 1:2.

41 Cm. Tam xe.

42 Cm. TaM xe.

43 Cm. TaMm xe.

4 Tam xe.

45 1. Thomas McCarthy & Roger E. Schechter, The Rights of Publicity and Privacy, 2, § 9:17 (2d ed. 2023).

46 McCarthy & Schechter, Bbiute mpum. 1, 1, § 3:2; Cm. Taxoke Restatement (Third) of Unfair Competition § 46 (Am. L. Inst. 1995).
4T McCarthy & Schechter, Bbimre mpum. 1, 1, § 3:2.

48 Cm. Tam xe, § 3:10.

4 Cm. TaMm xe.

50 Cm. Tam ske, § 4:46.

51 51 Cm. Tam ske.

52 Tam xe.

53 White v. Samsung Elecs. Am., Inc., 971 F.2d 1395, 1398 (9th Cir. 1992).

% Cm. McCarthy & Schechter, Bbiure mpum. 1, 1, § 4:46.

55 Cm. Tam ke, § 4:48.

% Cm. Tam sxe.

57 Cm. tam ske. Cyp 1o JIeBSTOMY OKPYTY IPM3HAJ OTBETUYNMKA BUHOBHBIM B MOHETM3AIMM GBIBIIIErO MMeH GacKeTGOMICTa B PeKa-

Me, XOTsI CIIOPTCMEH CMEHWJT MMsI 3a JecsTh jeT 10 storo. Cm. Abdul-Jabbar v. Gen. Motors Corp., 75 F.3d 1391, 1400 (9th Cir. 1996),
amended and superseded on denial of reh ’g by 85 F.3d 407 (9th Cir. 1996).
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uctua®®. B KOHEYHOM cueTe B fe/iaX, CBA3aHHbIX B OCHOBHOM C MaeHTMUMKALMel [0 MMeHM, IIepBOCTeNIeHHOe 3Ha-
YyeHMe UMeeT «KOHTEKCT UCIIONIb30BaHMSI UMEeHN»>’.

HecankionnpoBaHHOE MCITO/b30BaHMe dhoTorpadmy Uav BUIe03aIMCH, TTO3BOISIIOIINX MAEHTUGUIIMPOBATD YeJI0-
BEKa, TaKyKe MOJKET [TOBJIeUb 3a CO60I1 FOpUONIECKYI0 OTBeTCTBeHHOCTE. « Takme nmenTuduimpyrorye hororpabim
3aIpelrieHo MCIT0/Ib30BaTh [IjIsl KOMMEPUYeCKO pekiaMbi»®l. Bojiee TOro, B HECKOJIBKMX CIYYastX CYIbl <IIOCTAaHOBMIIN,
O0OBIYHO He 06CY3KIAs. .. BOSMOKHOCTD MAeHTU(MMKAIINH, UTO HepaspellleHHOe UCTIOIh30BaHue Gpotorpadun camo 1Mo
cebe MOsKeT ObITh PaCIieHeHO KaK HapylleHue. .. TpaBa Ha myoaMyHOCTb» %2, Kpome Toro, npucBoeHue n306paxkeHnIo
YY3KOT'O «MMEHU U APYTUX UAEHTUDUIMPYIOIIMX TPU3HAKOB» 3HAUMTEJILHO MOBBIIIAET BEPOSTHOCTh HACTYTIEHNST
orBeTcTBeHHOCTI®. VI306paskeHie i BUIe03allich, B KOTOPBIX IIOKa3aHa MOAIVCh YeIOBeKa MJIV €r0 XapaKTepHbIe
SKeCTBI, MOBeeHNe M MaHephl, TAKKE MOT'YT UIEHTUGUIMPOBATh JIMYHOCTH,

Bostee Toro, mpaBo Ha MyGIMYHOCTh PEryIUPYeT UCIIOIb30BaHMe MUMUTALMY TOJIOCA MM «3BYKOITOApaskaTeIbHbIX
271eMeHTOB». CyIIeCTBYET psijfi 3aKOHOIATEIbHbIX aKTOB, HEITOCPEICTBEHHO 3aMPEeIAoNMX HeCaHKLIMOHMPOBAHHOE
MCITOJTb30BAaHME UY3KOI'0 TOJI0Ca®®, a TaksKe HECKOJIBKO CYIeOHBIX PEeIIeHNii B paMKaxX OOILIEero mpasa®’, 3akperIsomx
MpaBo YeJIoBeKa Ha UCIOb30BaHye cCOOCTBEHHOro rosioca. Hampumep, cyn o [leBSIToMYy OKpYTY MTOCTaHOBUII, YTO
«TOJIOC SIBJISIETCS TAKUM YK€ OTJIMUMUTENIbHBIM M MHIVBUIYaIbHBIM IPU3HAKOM, Kak 1 nmo»%8, OkpyskHoit cym CIITA
o okpyry Heto-[Iskepcy Takske ommpasicst Ha 9TO MPaBo B fieJie, The B peKkjiaMe MecHs, CBSI3aHHas ¢ paBoobJiaia-
TeJIeM, UCIIOJHSIACH TOJI0COM, «IIOXOKMUM Ha rojioc uctua»®., OgHako apyrue cyabl He IPU3HAIOT OTBETCTBEHHOCTD
3a TaKkoe MCIoJib30BaHme™,

AHaJIOrMyHbIM 06pa3oM, OTBETCTBEHHOCTb MOKET HACTYIAaTh 1 B CJTyYasix, KOTZa OTBETUYMK UCTIOIb3YET CXOICTBO
c npaBoobamaresiem’ . « Ecyin oueBuaHbIN 3P (EKT 3aK/II0UaeTCs B IPUBJIEUEHMI BHUMAHMS K peKJIaMe TI0CPeICTBOM
MCIIO/Ib30BaHUA 06pa3a 3HAMEHUTOCTH, TO BO3MOXKHA MAEHTU(QUKALMS, YTO BjledeT 3a COB0M OTBETCTBEHHOCTHY 2.,
Hanpumep, BepxosHslit cyn okpyra Hpio-Mlopk MOCTaHOBWMI, YTO OM MOZBI HAPYLIMI IIPABO HA ITYGIMYHOCTD
uctia - JKaknnu Kennenu OHaccuc - B pekiiame, rae GUrypupoBajia «II0XosKast Ha Hee» MOJe/ib, OfeTast TaK, YTOObI
nu3obpaykath OHaccuc; cym 000CHOBAJI CBOE pellleH)e TeM, YTO TOM MOJbI «MCII0/Ib30Ba 00pa3 UCTIIA. .. KOTOPbIN

8 Cm. McCarthy & Schechter, Boire mpum. 1, 1, § 4:49.

% Tam ke, § 4:51; Cm. Boggess, Bbiute mpum. 1, § 7.

0 Cm. McCarthy & Schechter, Bbiute mpum. 1, 1, § 4:60.

6l Tam ske, § 4:59.

2 Tam ke, § 4:60.

63 Tam sxke.

%4 Cm. Boggess, Bbiute npum. 1, § 8; Ind. Code § 32-36-1-7 (2023) (YCTaHOBJIEHO, UTO TOHSITME CXOLCTBA BKIIFOYAET <«3KECTBI»
u «maHepy noBeneHus»); Cal. Civ. Code § 3344(b) (West 2023) (pacimpeHHas 3auuTa Mpy HapylIeHUuM aBTOPCKMUX IpaB Ha (oTo-
U BUZeOMaTepuasbl).

65 Boggess, Bbime mpum. 1, § 10; 1 McCarthy & Schechter, Bbitue mpym. 1, § 4:78.

6 Cm. Cal. Civ. Code § 3344.1 (West 2023); N.Y. Civ. Rights Law § 51 (McKinney 2000); S.D. Codified Laws § 21-64-1 (2023); 42
Pa. Cons. Stat. § 8316(e) (2023).

7 Cm. McCarthy & Schechter, Bbie npum. 1, 1, § 4:78; Boggess, Bbiie npum. 1, § 10; Midler v. Ford Motor Co., 849 F.2d 460, 460
(9th Cir. 1988) (BbIHECEHO pellleHMe, YTO MPABO UCTLA HA MYOIMUYHOCTh ObUIO HAPYIIEHO, KOTA ee roJIoC MMUTUPOBAJICS B peKIaMe);
Prima v. Darden Rests., Inc., 78 F. Supp. 2d 337, 350 (D.N.]. 2000) (ynoBieTBOpEH 1CK O 3alll/Te [paBa Ha MyOJIMUYHOCTh: OTBETUMK UC-
I0JIb30BAJI B PeKJIaMe roJIoC APYroro YeIoBeKa, MMUTUPYIOIIMIA TOJIOC UCTIIA).

%8 McCarthy & Schechter, Bbite mpum. 1, 1, § 4:74 (uutupyercs Midler, 849 F.2d at 463).

% Tam sxe. § 4:78 (umtupyercst Prima, 78 F. Supp. 2d at 350).

0 Cm. Tam ske. § 4:76; Romantics v. Activision Pub., Inc., 574 F. Supp. 2d 758, 764 (E.D. Mich. 2008) (BblHeceHO pelieHe, 4TO
B 1TaTe Muumuran «1Croyib3oBaHye rojioca, 1axke eciv OH SIBJSIETCS OTIMYUTETbHBIM MTPU3HAKOM JIMYHOCTH, He SIBJISIETCST HapYILIEHUEM. .
npaBa Ha my6imyHocThb»); Miller v. Universal Pictures Co., 201 N.Y.S.2d 632, 634 (App. Div. 1960) (BbiHeceHO peliieHne 06 OTCYTCTBUA
MMYILIECTBEHHOT'O MHTEpeca B «CKPYITYJIe3HO! MMUTUTALIMMA TOJIOCA TTEBLIAY).

"l Cm. Onassis v. Christian Dior-N.Y., Inc., 472 N.Y.S.2d 254, 263 (Sup. Ct. 1984) (BbIHeCeHO pelleHNe, YTO UCIIONb30BAHIE MOZEI,
«ITOXO3KeN» Ha 6bIBIIyIO epsyio ey CIIIA, sBisieTcst He3aKOHHBIM ITPUCBOEHMEM ee 06pasa); Presley’s Est. v. Russen, 513 F. Supp. 1339,
1349, 1361 (D.N.]. 1981) (BbIHECEHO pellleHye, UTO «MCK O IIpaBe Ha MyOIMYHOCTb B OTHOIIIEHUY CIIEHNYECKOI TTIOCTAaHOBKM», B KOTOPOIA
OTBETYMK UMUTHUPOBa DJBuca I[Ipecin, MOXKeT ObITh YCIIELIHbIM).

™2 McCarthy & Schechter, Boie mpum. 1, 1, § 4:63.
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JIErKO OMo3HaTh» >, 3atem okpy»kHoii cym CIIIA no Cpennemy okpyry mtara TeHHecCH OCTAaHOBWI, YTO HAPYLLIEHUEM
[paBa Ha yOGIMYHOCTD SIBJISIETCSI [UTAKaT C PeKJIaMOi KOHIIepTa, 1306paskatolyii IBOMHMKOB I'PYIIIbl «Butis»™,

OTBeTCTBEHHOCTh MOKET TaKyKe HACTYIIUTh M3-3a MCIIOJIb30BaHMsI 0O6pa30B poJielt B GuyibMax U MPeaMeTOB, eCJIn
OHJ TIO3BOJISIIOT UAEHTU(DULIMPOBATh TUYHOCTD YeIoBeKa’™,

2. Kpumepuu, o6ecneuusarouiue 6anaunc ¢ Ilepsoii nonpaexoii

OpnHako, «Kak ¥ BCe I0PUAMIECKIe MTPaBa... [IIpaBo Ha TyOIMUHOCTb] He BJIsIeTCs: aBCOMIOTHBIM» ", B KauecTBe
3aIlMAThI OT OOBMHEHMI B HApYILEHMI 9TOr0 IpaBa 06bIYHO Mcmosb3yercs [TepBas mompaska K Koucturyimm CILIA,
¥ eCTh MHOTO CJTyuaeB, KOrZa Takue O6BMHEHMs! ObUIM OTKJIOHeHbI''. IlepBasi moIpaBKa 3alMINaeT pas/MyHble
BUIbI BbICKA3bIBaHMI S, B KOHTEKCTe IpaBa Ha MyOJMYHOCTb 3TO OTHOCUTCS K Pa3/IMUHbIM BUIaM BbICKa3bIBAHMIA —
KOMMEepPYECKIM ¥ HekoMMmepuyeckum’’. Kommepueckye BbICKasbIBaHMS MCIIOIb3YIOTCS IJIsSl PEKJIAMbI VM [TPOLasku
TOBApPOB, IPOAYKTOB 1 yCIyrs’, Mosryyast caMblif HUSKWIA YPOBEHb KOHCTUTYIIOHHOM 3aIMATI, «[TOCKOJIbKY UX LIEJIb —
CIIOCOBCTBOBATH MPOZaske TOBApOB»Sl. « HekoMMepuecKie BhICKa3bIBaHMS ITOJIb3YIOTCSI GOJIBIIIEN CTEIEeHbIO 3aIUThI
B pamMKax [IepBoii MMOMpaBKiA... IOTOMY YTO OHM Yallle BCEro CBSI3aHbI C paclpoCcTpaHeHreM nHpopmarmm»2,

«B Tex ciryvasix, Kora BbICKa3blBaHME HOCUT UMCTO KOMMEpPYECKUN XapakTep, TPaBO Ha IMyOJIMYHOCTb YaCTO
IpeBajMpyeT Ha... MHTepecaMiu CBO60MbI CJIOBA...»* OmHaKo He BCerja CyIleCcTBYeT YeTKas rPaHb MEXKIY YMCTO
KOMMepPYeCKMM MM YMCTO HEKOMMepUeCKM BbICKasbiBaHuem®*, YacTo MCIIOIb3yIOTCS CMelIaHHble ()OPMbI, HaIlpy-
Mep, MPOU3BeEeHNME UCKYCCTBA ITOJTyYaeT KOMMEPUYECKYIO IIEHHOCTD OT MCITOJIb30BaHMS UY)KOTO 06pa3a, HO COIEPIKUT
KOMMYHMKaTUBHbIE 3JIEMEHTbI, KOTOPbIE OTHOCATCS K cBo6ome cioBa’.

Wuorma nipu ccbuike Ha [1epByro MOMpaBKy PeLIarolnyio pojib UIPaeT MUCIOIb3yeMbli HocuTe b . Hampumep,
B CTyuae M3o0pakeHu Ha PyTOOJIKAX CYI, CKOpee BCEro, OTKJIOHUT aneuIIyIo K CBOOOe CJI0Ba, MOCKOJIbKY (PyT-
GOJIKM SIBJISIIOTCST «OOBIYHBIM TOBAPOM» ¥ «HE SIBJISIFOTCSI TPAAUIIVIOHHBIM CPEICTBOM» BBIPasKEHUS B3IJISIIOB MJTU
noymTrdeckux sassiaennid’. Eciam peub He npeT 06 «0OBIYHBIX TOBapax» MM PeKJIaMe B UMCTOM BHUIE, TO BCe He
TaK oueBUIHO®, OmHAKO HE3aBMCUMO OT TOTO, SIBJISIETCS JIV MCITOJIb30BaHME KOMMEPUYECKUM M HEKOMMEPUYECKIM,
CY/I, MO/DKEH HaTY HGalaHC MeXXIy MPaBOM OTBETYMKA Ha CBOOOMY CJIOBA U IMPABOM MCTIIA HA MYOGIMYHOCTD, YTOObI
BBIHECTM PeIIeHME 110 «KaXKIOMYy CIIOPHOMY CIy4aio»®.

B nomonHeHue K ABYM KpUTEPUSIM HApPYLIEHWS MTPaB, M3JI0KEHHbIM B TpeTbeM CBOJE 3aKOHOB, VICTIIBI AOJIKHbI
IOKa3aTh, UTO «JIaHHOE VCIIOJIb30BaHMe IPec/efoBaJio KoMMepueckue emn»’’. DTo TpeGoBaHue OTIMYaeT MC-
MOJIb30BaHME B KOMMEPUYECKUX IIeJISIX, KOTOPOE OOBIYHO BJIeUET OTBETCTBEHHOCTD, OT MCIIOJIb30BAHMSI B KOHTEKCTE
XYIOKEeCTBEHHOM BbIPA3UTEIbHOCTM, KOTOPOE IOMJIEKUT 3allUTe B paMKaxX HOKTPUHBI cBOOOmbI cyioBa’. UTo6bI
PasIMUUTD ITU CJTyYan, B CyeOHOM cucTemMe ObUTM pa3paboTaHbl KPUTEPUM MTPEJOCTABIEHMS UMMYHUTETA TIPU UC-

5 Tam ske. (umtupyercst Onassis, 472 N.Y.S.2d at 261).

™ Cm. Apple Corps Ltd. v. A.D.P.R., Inc., 843 F. Supp. 342, 349 (M.D. Tenn. 1993). Cyx B Hbio-JIxkepcy Ipuiies K aHaJIOTMYHOMY
BBIBOIY B OTHOIIeHNN (oTorpadun aptucra, mapoaupyioiiero dnsuca IIpecin. Presley’s Est., 513 F. Supp. at 1349.

5 Cm. McCarthy & Schechter, Bbiure mpum. 1, 1, §§ 4:68, 4:84.

6 Tam ske, § 1:3.

T Cm. McCarthy & Schechter, Bbrure mpum. 45, 2, § 8:22.

8 Cm. U.S. Const. amend. I; Boggess, Bbiure mpym. 1, § 19.

7 Cm. Boggess, Bbiite mpum. 1, §§ 20, 22.

80 Cm. McCarthy & Schechter, Bprure mpum. 1, 1, § 3:2.

81 Boggess, Bbie npum. 1, §§ 19-20.

82 Tam ske, § 22.

85 Tam e, § 19.

8% Cm. McCarthy & Schechter, Bbimre npum. 45, 2, §8 7:2, 8:19.

85 Cm. Tam ske, § 7:2; Boggess, Bbiure mpum. 1, § 19.

86 McCarthy & Schechter, Bbiie mpum. 45, 2, § 7:22.

87 Tam ske, §§ 7:22, 7:24.

8 Tam ske, § 7:24.

89 Tam sxe, § 8:41.

% McCarthy & Schechter, Bbiute mpum. 1, 1, § 3:2.

ol Cm. Tam xe.
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Bobex X., c. 141-174

TOJIb30BaHMY 06PA30B B XYIOKECTBEHHBIX MV BhIPAsUTEIbHBIX LIEJISIX, HAlIpUMep, B BUIEOUTpaX, KHUrax, Guibmax,
MYJTBT(GUIbMAX, IPOM3BEAEHMSIX MCKYCCTBA”2. BOJIBIIMHCTBO CYIOB MCIIONB3YIOT OVH M3 IBYX KPUTEPUEB®: KpUTepuit,
paspaboranHsbiii B neje Rogers v. Grimaldi®, nssectubiii Kak Kputepuit Pogskepca, 1 Kputepuii mpeodpasyouiero
ucnonbsoBauua™. B Pasgene 1.A.2.a mbl pacecmorpum kputepuii Pomskepca, a B Pasgene 1.A.2.b - kputepuii npe-
006pa3yIoIIero UCIoJb30BaHusI.

a. Kpumeputi Podxcepca

Panee kputepuii Pomkepca ucmosb3oBayics «ajist obecriedeHnst 6ajaHca MeKAy CBOOOMOI CJIOBa M CIIOpaMu
O HapyIleHN! MpaB Ha TOBapHbIe 3HaKM»*®. B HacTosIIee BpeMst HEKOTOpbIE CYIbl PACIIPOCTPAHWIIN €0 IeiCTBIE
Ha JeJsia, CBI3aHHbIE C HAPYIIIEHMEM IIpaBa Ha MyOIMYHOCTL’’, HO TOJBKO B CJIyUae XyIOKeCTBEHHBIX IPOMU3BeIe-
uuit®s. B gese Pomskepca Anesutsiyonssiit cyn CIIIA mo Bropomy okpyry cdhopmymmpoBa KpUTepuii, COCTOSIIMIA
"3 ABYX yacTeii: «Vcrmonb3oBaHne [06pa3a] B Xy0skeCTBEHHOM MTPOM3BEIeHNI He SIBJISIETCS] HapyllleHeM B paMKax
CBOGO/IBI TBOPUECTBA, 3@ MICK/TIOUEeHEM CTyuaeB, koraa (1) oHO He MMeeT ‘Xy[oosKeCTBEHHOM OTChUIKM K OCHOBHOMY
MIPOM3BEIEHNIO MJIN, €CJIM XYIOKeCTBEHHasT OTChUIKA MPUCYTCTBYET, (2) MCIIONIb30BaHMe ‘SIBHBIM 06pa30M BBOIUT
B 3a0JTy>KIeHMEe OTHOCUTEIbHO MCTOYHMKA MM COIepsKaHusI TIpousBemeHust »®.

DTOT KpUTEpUI yCTaHABIMBAET KpaiHe HU3KYIO IUIaHKY B MOJb3y oTBeTuMKoB!?. CorjacHo ero mepBomy
[IYHKTY, YPOBEHb XYIOXKECTBEHHOIO CXONCTBA IBYX MPOU3BEINEHMI «IOJDKEH GbITh IPOCTO UyTh BhIle HYJsi»Cl,
CorsiacHO BTOPOMY ITYHKTY, UTOOBI PEIIUTh IEJI0 B TOJIb3y UCTIA, TPEOYeTC ST «OUEBUIHOE U SIBHOE», a HE «TOHKOE
" rogpasymMeBaemMoe» BBezeHue B 3a6myskaenne!?. Cpenyt 06beKTOB, aHAIM3UPOBABIINXCS B Cylax [0 KPUTEPUIO
Ponskepca, 611 aBaTapbl Bugeourp!®, nepcoasku MynbTduiabMoB!™, durypku nepconaskeir’®®, mecun'%, kamrn'®’
U BUZeoMaTepuab®,

92 McCarthy & Schechter, Bbiiue mpum. 45, 2, §§ 8:71-8:73.

95 TpeTbum KpuTepyeM CBOGOIBI C/IOBA SBJISETCS IPUHIMII TPeo6IaalolIero UCToIb30BaHNs, TPUHATHIL B mTare Muccypu. Cwm.
B 11esiom Doe v. TCI Cablevision, 110 S.W.3d 363 (Mo. 2003). OgHako 3TOT KPUTEPUIT UCIIOIb3YeTCsI B OCHOBHOM TOJIBKO CYZaMM ILTAaTa
Muccypu. Cm. McCarthy & Schechter, Bbiie mpum. 45, 2, § 8:23. I[Tostomy B paMKax SaHHOI CTaTbU Mbl HE PACCMaTPUBAEM KPUTEPUIA
peo6JIaaloIIero UCIOMIb30BaHMS.

94 875 F.2d 994 (2d Cir. 1989).

% Cwm. B uenom Winter v. DC Comics, 69 P.3d 473 (Cal. 2003).

% McCarthy & Schechter, Bbiure npum. 45, 2, § 8:71.

97 Cm. TaM xe.

% Cm. Tam xe.

99 Tam e (uutupyercst Rogers v. Grimaldi, 875 F.2d 994, 999 (2d Cir. 1989)).

100 Gy, ram sxe.

101 Tam ske (umrupyercst E.S.S. Ent. 2000, Inc. v. Rock Star Videos, Inc., 547 F.3d 1095, 1100 (9th Cir. 2008)).

102 Tam xe.

105 Cm. Brown v. Elec. Arts, Inc., 724 F.3d 1235, 1240, 1243, 1245 (9th Cir. 2013) (yCTaHOBJIEHO, UTO aBATap BUEOMUTPbI, OTPAKAIOLLIVIL
«TIPUHAJJIESKHOCTDb K KOMaH/ie, UT'POBYIO TIO3MLIMIO, BO3PACT, POCT, BEC, yPOBEHb MACTEPCTBA 1 APYyrye aTpubyThl» ObiBILEro GyTOOIMCTA,
B XyOKECTBEHHOM OTHOILIEHNN a[IeKBAaTeH 3TOJ UTPE, TIOCKOJIbKY TPOMU3BOIUTENb «CTPEMUTCS K PEATUCTUUHOCTU CBOUX UTP»).

104 Cm. K & K Prods., Inc. v. Walt Disney Studios Motion Pictures, No. 2:20-CV-1753, 2021 WL 4394787, at *7 (D. Nev. Sept. 23,
2021) (BbIHECEHO pellleHMe, YTO MCIOJIb30BaHe 00pasa M3BECTHOTO KacKazepa sl IepcoHaXka MyIbThmIbMa U QUIYPOK 3alyILeHO
IepBoit MOMPaBKO, MOCKOJIbKY MIEPCOHAsK HEPA3PHIBHO CBSI3aH C CIO’KETOM GuibMa M HI OLHO 13 MCIIONIb30BAHNMI HE MOKET 3aCTaBUTh
moTpebuTeseN OMbOYHO CUNTATh, UYTO ITOT GMIbM Wi GUTYPKU CO30aHbI C OMOOpeHMs Kackazepa).

105 Cm. Tam sxe.

106 Cym. Romantics v. Activision Pub., Inc., 574 F. Supp. 2d 758, 769-70 (E.D. Mich. 2008) (zesaeTcst BBIBOZ, O TOM, 9TO UCIIOJIb30BAHME
B BUZIEONT'DE T'OJIOCOB NEBILOB a/IeKBaTHO UT'Pe, ITIOCKOJIbKY UTPOKY MPEICTABIISIIOT, YTO OHM UTPAIOT B POK-TPYIIIIE, M TAKOE VICIIOIb30BaHKe
He BBOIUT MOTpebuTesiell B 3abIysKaeHNe).

107 Cpm. Matthews v. Wozencraft, 15 F.3d 432, 438-40 (5th Cir. 1994) (yCTaHOB/IEHO, UTO <IIOBECTBOBAHME O KI3HI OTAE/IBHOIO YeJI0-
BeKa» B KHUTE, B CIOKeTe KOTOPOJI MCIIOIb30BaHbI peasibHble COOBITHS M3 JKM3HM UCTIA, He TTOAIIafaeT IOy 3aIlMTy IIpaBa Ha TyOIMIHOCTb,
«IIOCKOJIbKY He SIBJISIETCS] 3aMaCKMPOBAHHOM KOMMepYeCKOl PeK/IaMOli TOBapPOB MM YCIIYT»).

108 Cpm. Brown v. Showtime Networks, Inc., 394 F. Supp. 3d 418, 442-44 (S.D.N.Y. 2019) (BblHeceHO pelleHNe, YTO MCIIOIb30BaHME
BHUfle03amyicell NeBla B GMIbMe, a TaKKe B XOle MapKeTMHTa ¥ MPOIBIDKeHNS QyIbMa MMeJIO XyIosKeCTBEHHOe 3HaueHe U He BBOAMIIO
3puTesel B 3a06y)KIeH/e OTHOCUTENBHO ero YJIacTys B IIPOEKTe).
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b. Kpumeputi npeobpasyroujezo uchonb308aHus

BoJbIIMHCTBO CYIOB MIPUMEHSIIOT KpuTepuii ipeobpasyioriero ucrosib3oBanus (Kambopumsa)!'?, usnoskeHHbIi
B neste Comedy IITProductions, Inc. v. Gary Saderup, Inc.!? Kak u B ciryuae ¢ kpurepuem Pomkepca, peub UaeT TOIbKO
0 XYIOYKeCTBEHHbIX IpousBemenusx'!l. B paMkax JaHHOTO KpUTEPHS CJIeqyeT ONpele/nTb, IIOIBepraeTcs jau o6pas
MCTIIA IPeo6PasOBaHMIO B XYIOKECTBEHHOM IIPOU3BEIEHNN «HE B KOHTEKCTE PEeKJIaMbl» B OCTATOYHOM cTernenn''?,
[TepBoit mompaBKoii GYIYT 3aIMILEHbI TOJBKO Ipeodpasyrolie n306paskeHus «<He B KOHTEKCTe peKyiambi» 13,

B ykaszannom pnese BepxoBubiii cyn Kamdbopuun paspaboTait nsatrudakTopHbIN KpuTepuii 6aaHca CBOOOIbI CJIOBA,
B paMKax KOTOPOTO CY[I AOJKEH ObLI OpemeanTb ciaenyoiiee: (1) «CXOOCTBO CO 3HAMEHUTOCTDIO SIBJIIETCSI OMHOM
13 ‘OTIPaBHBIX TOUEK , HA OCHOBE KOTOPBIX CMHTE3UPYETCS MPOM3BENeHne» U «0bpas 3SHAMEHUTOCTH SIBJITETCS
CaMOJ1 CyThIO U COflepsKaHMeM MPOu3BeNeHNMsI»; (2) Mpou3BeIeHe «OTPaskaeT B MIEPBYIO ouepenb 06pa3 OTBETUMKA,
a He CXOJCTBO CO 3HAMEHUTOCThIOY; (3) «B IIpOM3BeNeHNnr peobamaoT 6yKBalbHbIE 1 MO paskaTe/IbHbIe 3JIeMEeHThI
160 TBOpPUECKME TEMEHTbI»; (4) «PhIHOYHAS ¥ IKOHOMMUECKAs IEHHOCTD MMPOM3BENeHNsT 00yC/IOB/IeHa, TPEsKIe
BCEr0, M3BECTHOCTHIO 06pasa 3HaMEeHUTOCTI»; (5) «MacTepCTBO M TAJAHT XYIOKHIMKA 3aHMMAIOT IOYMHEHHOE T10-
JIO’KEHVe OTHOCUTEIbHO OOIIEN 1M CO3MaHMs YCIOBHOIO MOPTPeTa 3HAMEHUTOCTI» 14,

Kpurepuii mpeobpasyrolero 1CIoib30BaHus IpUMeHsIca K GpyTooikam'!'?, koyutaxkam''®, o3apaBUTeIbHBIM OT-
KpbITKam''’, Ipou3BeIeHnsIM 1306 pasUTeIbHOIO MCKYCCTBa, hotorpadusam u komukcam''®, Kpome toro, ¢ pasButiem
TEXHOJIOTUI ¥ MOSIBJIEHMEM HOBBIX CITOCOOOB Iepemauy M300paskeHnsT TOT KpUTepuii ObL1 MIPUMEHEH [IJIsT OLIeHKYU
HEeCaHKIMOHVPOBAHHBIX M300pakeHMI 3HAMEHUTOCTEN B Buie aBarapoB Bumeourp''’. Bumeourps! mosib3yrorcs
TaKO 3Ke YCUJIeHHOI 3a1mToii [1epBoii monpasKi, Kak KHuru 1 ¢yibMer 2, [TosTomy 1crnosib30BaHMe 06pasoB 3Ha-
MEHUTOCTEN B BUIEOUTPaAX MPUBEJIO K TOSBJIEHMIO MHOKECTBA M3BECTHBIX CYIeGHbIX PelleHNi C CIO0Ib30BaHeM
9TOro Kpurepus',

109 Cm. McCarthy & Schechter, Bbiute mpum. 45, 2, § 8:23.
110 21 P3d 797 (Cal. 2001).

11 Cm. McCarthy & Schechter, Boimre mpum. 45, 2, § 8:72.
12

=

Tam xe.
13 Tam ske.

14 Comedy I1IProds., Inc., 21 P.3d at 809-10; Cm. McCarthy & Schechter, Bbirue npum. 45, 2, § 8:72.

115 Cm. Cornette v. Graver, 473 F. Supp. 3d 437, 474-75 (W.D. Pa. 2020) (BbIHeCEHO pellieH}e, YTO UCIONb30BaHIe OTBETUNKOM 06-
pasa cropTcMeHa Ha GyTO0IKaX 3aluIleHo [1epBoii MOMpaBKoii, MOCKOJIBKY CYThIO M300pakeHMs SIBSIETCS KPUTUKA CIIOPTCMEHA, a He
nepemava ero obpasa).

116 Cm. ETW Corp. v. Jireh Pub., Inc., 332 F.3d 915, 938 (6th Cir. 2003) (YyCTaHOBJIEHO, 4TO IIPOAAKA XYHAOKHIKOM PEPOLYKIINIL €T0
KapTUHBI ¢ n306paskeHneM urpoka B rosb¢ Tarirepa Bynca He HapyaeT nmpasa Bynca Ha my6aMuHOCTD Kak 1o Kputeputo Popskepca, Tak
¥ TI0 KPUTEPUIO MPeo6pasyolero 1UCnoab30BaHMsI, ITOCKOJIbKY MTPOU3BENEHe «KpOMe 1300paskeHns: Bymca, ComepsKUT KOJIasK, OMChI-
BAIOLIMIA... TAMSITHOE COOBITME B MCTOPUU CIIOPTA», UTO, IO MHEHMIO CYZa, B JOCTATOUHOV CTeleH!u IIpeoGpasyeT NpousBeneHne).

17 Cm. Hilton v. Hallmark Cards, 599 F.3d 894, 912-13 (9th Cir. 2010) (0TKa3aHO B yIOBJIETBOPEHMUN XOIATA/CTBA OTBETUMKA O TIpe-
KpaIlleHn Jiejia: OTBETUMK M300pasmi Ha MO3APABUTENHbHONM OTKPHITKE 3HAMEHUTOCTh B OOGCTAHOBKE, TIOXOXKEH HAa TY, B KOTOPOI 3Ta
3HaMEHUTOCTb IMOSIB/ISTIACH B TEIEBU3MOHHOM IIIOY).

18 Cy. McCarthy & Schechter, Bbiie npum. 45, 2, §8 8:72-8:73.

119 Cm. tam ske, § 8:73.

120 Cpm. tam ke (umrupyercst Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 790 (2011)) (YCTaHOBJIEHO, YTO BUZEOUIPBI [IOIJIEKAT 3a-
umTe coryacHo IlepBoii mompaske).

121 Cp. Kirby v. Sega of Am., Inc., 50 Cal. Rptr. 3d 607, 613 (Ct. App. 2006) (BbIHeCEHO pellleH)te, YTO Ha aBaTape IeBla B BULEOUrPe
«1306paskeHNe uepT JINIIA, OI€SK/IbI, [[BETA BOJIOC M CTUJISI IIPUUECK, 8 TAK)KE UCIIOIb30BaHMe ONpeIe/ieHHbIX Gpas» GbIIO B IOCTATOUHON
CTerneHn TpaHChOPMAaIMOHHbIM, TIOCKOJIbKY aBaTap HOCUT Pa3HbIe TIPUUECKH U KOCTIOMbI, BbITTOJTHSIET Pa3/IUHbIE TAHIIEBAIbHBIE IBVIKEHNS
¥ BBICTYIIAaeT B KOCMOCe, B OT/IMUMe OT peasbHOro mesiia), ¢ No Doubt v. Activision Publ’g, Inc., 122 Cal. Rptr. 3d 397, 409 (Ct. App.
2011) (ycTaHOB/IEHO HapyllleHVe MTPaBa MY3bIKAJIbHON I'PYIIbI HA MyOIMYHOCTD, TOCKOJIbKY CO3/IaTeJb BUIEOUTPbI CAEJIaT «KOMITbIOTEP-
HYIO MUMUTALIMIO PeaibHbIX WIEHOB TPYIIIBI, TIIATEJILHO OTPas3mB UX CXOACTBO»); cp. Hart v. Elec. Arts, Inc., 717 F.3d 141, 166 (3d Cir.
2013) (cyn moCTaHOBWII, YTO B BUJEOUIPE ObIJIO HAPYIIIEHO MPaBo ObIBIIEro GpyTdéomMcTa Ha MyOIMYHOCTD, IIOCKOJIbKY aBaTap MOBTOPSIT
POCT, BecC, IIBET KOKI ¥ TEJIOC/IOKEHVIE PeaIbHOTO CIIOPTCMEHA ¥ UT'PaJl B TOT JKe BUJI CIIOPTA, UTO U peasibHbIii criopTcMeH), ¢ Hamilton v.
Speight, 827 F. App’x 238, 240 (3d Cir. 2020) (cyn npusHaJ, 4To aBaTap 13 BUAEOUTPBI, UTPAOLINII B BHIMBIIIIJIEHHYIO Bepcuio dhyT6osa
¥ VMEIOIIINIA CXOKWIA BT KOKM, UEPTHI JINIIA, TIPMUECKY, TEIOCIOKEHME, TOJIOC ¥ KOCTIOM CO CIIOPTCMEHOM, SIBJISIETCSI B IOCTATOYHO
CTerneHu MpeobpasOBaHHbIM M300paskeHeM, TTOCKOIbKY aBaTap «CpaskaeTcst ¢ GaHTaCTUUECKUMM CYIIIECTBAMM B BHIMBIIIUIEHHOM MJpe»
¥ CJTY’KUAT B apMUM, TOTIA KaK MCTEI] 9TOTO He JeJia).
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C mosiBjIeHMeM HOBBIX TEXHOJIOIMIA CIIEKTP O6BEKTOB, K KOTOPhIM IIPMMEHMMO IPAaBO Ha MYOIMUYHOCTD, PaCIi-
puicst u Ternepb Brarouaer mup NFT'?2, D10 cTasmo 0CO6€HHO aKTyaJbHbIM B CBSI3YU C IIMPOKUM JCIIOIb30BaHMEM
NFT-aBarapoB, 13006paskalolmX 3HAMEHUTOCTEN, B BUIeonrpax 2.

B. NFT u TexHoJiorusi 6/I0K4YeifHa

NFT - 3T0 yHUKAJIbHBII KO, IOATBEPKIAIOIINIA TOAJIMHHOCTD L@ poBoro aktuBa'*, « NFT oTamvaeTcs OT Apy-
rux UMPOBLIX aKTMBOB CBOEH ‘HeB3auMO3aMeHAeMOCThIo »!%, HeB3auMo3aMmeHseMbllil O6bEKT YHUKAJIEH, Y €ro
HeJIb3s1 OOMEHSITh Ha JPYroi 06beKT TaKoM ke cToMMocTn'?., ITpuMepoM TakOro akTUBA MOSKET CJIYKMUTh KapTHHA.
Kaxk 1 kaptuna, kaxxapiii NFT yHUKaIeH, OH eQMHCTBEHHbI B CBOEM PO U «MMEeeT CBOIO IIeHHOCTh» Y. B ommmune
OT B3aMMO3aMeHsIEMbIX aKTUBOB, Hy onyH NFT HeJib3st 3aMeHuTh Apyrum 2, HarpoTus, B3auMo3aMeHsIeMblii 06 beKT
«MOJKHO JIETKO OOMEHSTh Ha Ipyroii 06beKT Uiy TOBAp, IOCKOJIbKY OHM SKBMBajeHTHbI»'?. [Tpumep B3anmosame-
HSIEMOTO aKTMBa — HoJiiapoBast Kymopa'®, Eciu Bbl B3sUM B JOJT Y KPEAMUTOPA HOJLIAPOBYIO KYIIOPY, TO MOSKETe
BEpPHYTH ee [APYroii JO/UIapOBOIi KYIIIOPO, <M KPEAUTOP MOJYUNAT B3aMeH OOBEKT TOM Ke CTOMMOCTM» 3L,

NFT «TOKeHU3upy1oT» 111MbPOBOI KOHTEHT, UTO eJIA€T YHUKAIbHBIM TaKKe U caM TOKEHM3UPYEMbIi KOHTEHT
NFT MOryT TOKeHM3MPOBATh UTO YIOMHO, HApumep, IubpoBbie PUCYHKM, aBaTapbl, IpeAMeThl B Bupeonrpax'®,
1dpOoBbIe MOIHBIE aKCECCyaphl'®t, MysbIKy!>.

OpHako Ipyroy 4eyioBeK MO-TIPEsKHEMY MOXKET CIeJaTh KOMMIO IMGPOBOro KOHTEHTA, HA OCHOBE KOTOPOTO ObLI
cosman NFT'*, BosbmeM, k mpumepy, NFT npousBemenns MCKyccTBa. MOKHO BOCCO3[ATh 3TO IIPOU3BEIEHNE, TOKEHN-
3MPOBATh KOITMIO UJTU ClIeIaTh CKpUHIIOT opuruHaibHoro NFT v pactipoctpannts ero B Cetu. OmHako « NFT mo3BosisieT
JIErKO OT/JIMYMUTD KOIMIO OT opuruHaia»'®. TIpy TOKeHM3almy KOHTEHTa Jepes MPOoLEeCC, Ha3hbiBaeMblil MallHMHIOM,
KOHTEHT YIOCTOBEPSIETCS B KAYeCTBE «eOMHCTBEHHOM B cBoeM pope Kormmm» '3, «ITo cytu, NFT nepeHoCsT yHUKaIbHbIE
aKTUBBI B 11 POBOE MPOCTPAHCTBO U 06ECIIeUMBAIOT ITPOBEPSAEMOCTD ITPaBa COBCTBEHHOCTH Ha Hux» >, Kak mpasuiio,

124

132

122 Cm., Hanpumep, The Players’ Lounge, Players’ Lounge, https://www.theplayerslounge.io/ [https://perma.cc/QW6D-73] V] (last
visited Oct. 6, 2023) (onuceiBaetcst npopaska NFT-aBaTapoB B Bujeourpax, n300pakaloliMx peasibHbIX CIIOPTCMEHOB, 32 KOTOPBIX
MUI'POKM MOTYT UTPaTh); CM. Takke Salmi, Boiiie nmpum. 18 (mepeuncienst npumepsl NFT, comepkaimx Bumeo u n3o6pakeHus 3Hame-
HUTOCTEN).

125 Cm., nanpumep, The Players’ Lounge, Boiure mpum. 122; Eli Tan, Metaverse Goes Hollywood with Universal Music Group Avatar
Partnership, CoinDesk, https://www.coindesk.com/business/2021/12/09/metaverse-goes-hollywood-with-universal-music-group-avatar-
partnership/ [https://perma.cc/92FY-MDTK] (May 11, 2023, 3:02 PM).

124 Cm. An P. Doan, Mark W. Rasmussen, Joshua B. Sterling & Harriet Territt, NFTs: Key U.S. Legal Considerations for an Emerging
Asset Class, Fintech L. Rep., May - June 2021.

125 Tam sxe.

126 Cm. Chris Bennett & Cody Koblinsky, Non-Fungible Tokens: Emerging Issues in the Emerging Marketplace, Cyberspace Law.,
May 2021.

127 Tam sxe.

128 Cm. Tam xe.

129 Tam sxe.

130 Cm. (Goforth,2022).

131 Bennett & Koblinsky, Bbiue mpum. 126.

132 Tam sxe.

133 Cm. Elizabeth Howcroft, Crypto Fashion: Why People Pay Real Money for Virtual Clothes, Reuters (Aug. 12, 2021, 6:23 AM),
https://www.reuters.com/business/finance/crypto-fashion-why-people-pay-real-money-virtual-clothes-2021-08-12/ [https://perma.cc/
CXN8-T9FD].

3% Cm. Complaint & Request for Jury Trial at 16-22, Nike, Inc. v. StockX LLC, No. 22-CV-983 (S.D.N.Y. Feb. 3, 2022), ECF No. 1
(BBIABMHYTO OOBMHEHME B HECAHKIIOHMPOBAHHOM MCIIOJIb30BaHMM TOBapHbIX 3HAKOB Nike st mpomasky umdpoBbIX KOUIEKIMOHHBIX
n3ob6paxkeHun o6ysu mnox 6pernom Nike B kauectBe NFT, KOTOpbIe 1alOT 9KCKITIO3MBHBIN JOCTYI K PEaIbHbIM aKLVSIM U JPYTUM IIpe-
MMYIIECTBaM).

135 Cm. Conti & Schmidt, Bbime mpum. 11.

136 Cm. Bennett & Koblinsky, Bbimre mpum. 126.

37 Tam sxe.

138 Tam sxe.

139 Doan et al., Bbimre mpyum. 124.
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HGPEBOJJ,HbIe CTaTbM

B 9TUX TPAH3aKUMSIX YUACTBYIOT TPU KJTFOUEBBIX UTPOKA: CO3MIaTe/Ib aKTUBA, €r0 MOKYIIaTe b U TUIaThopMa, Ha KOTOpOI
IIPOBOIUTCS TpaH3aKiys 4,

B momenT cospanust NFT «JaHHbIe O HeM IIepeBoasTCs B i@ POBYIO GopMy, U B 6JI0KUEITH 3aHOCUTCST YHMUKAJIbHAS
umposast mHbopMays, Kotopas oryaeT ganubii NFT ot npyrux» 4. BJIOKUYelH — 3TO «CIMCOK, B KOTOPOM 3aIli-
caHa cepusi COObITUI My TpaHsakumii» 42, TTocie npopasku NFT maHHble O TpaH3aKIMM 3aMMChIBAIOTCS B OJIOKUEITH
M «CTAHOBSITCS 3BEHOM B Iem»'*®. Bce mocenyrolye TpaH3akiuy qOOABIISIOTCS B LEMOYKY KaK HOBbIE 3BEHbS,
CBSI3BIBAsI KAKAYIO TPAaH3aKIIMIO C penpbiayieii 4, BiiokueiiH umeeT 1Be BaxkHble 0CO6eHHOCTH: (1) OH HeM3MeHsIeM
1 (2) TpaH3aKIyy, MPOUCXOSIIVE Ha OIIOKUEIHE, VI COOTBETCTBYIOILIME JAaHHbIE, BBEIEHHbBIE [JISI 3aNVICH TPaH3aKIIMIA,
Heo6patuMbI'. DTO o3HavaeT, uto Tpansakuyy NFT He MOI'yT ObITh M3MEHEHbI WM MOAUMUIMPOBAHbI U HE MOI'YT
ObITh OTMEeHeHbI ', BJIOKUelH TaksKe «OOBIYHO SIBJISIETCSI OTKPBITBIM, 1 JII060I SKeIaloLIii MOKET CaMOCTOSITEJIEHO
IIPOCMOTPETh MCTOPUIO TPAH3AKLMIA 110 I(PPOBOMY aKTUBY» 47, «DTM CBOICTBA IPENOTBPALLAIOT IMPATCTBO, KPAKY
WIV YHUYTOKEHME aKTUBOB B BJIOKUeliHe. .. » 48

Cospmaresy KOHTEHTa MOTYT IIPOAaBaTh CBOM paboTsl B Buae NFT Hanpsamyio uan uepes miatdopmy**. Tpu mo-
kynke NFT, Kak IpaBuIO, IIOKYIIAeTC He OCHOBHOI KOHTEHT, IpMUBA3aHHblii K NFT', a MeTagaHHbIe — KO, KOTOPbIi
comepsknuTca B KaknoMm NFT 11 «OImuChIBaeT akTuB, K KoTopomy npussasan NFT» L. BiokueiH GUKCUpPYeT TpaH3aKLmu,
B XO[Ie KOTOPbIX TIOKYTIaTe/Ib CTAHOBUTCS BiafebiieM NET'2, u coxpaHseT moKasaTeIbCTBa paBa CO6CTBEHHOCTH !>,

[TpaBa Ha MHTEJUIEKTYaJIbHYIO COOCTBEHHOCTD Ha KOHTEHT WJIM IIpou3BeeHNe, jgeskaiye B ocHoBe NFT, 06bIYHO
ocTalTca y ero cosparesisat®™. Tlokymareau MOryT MoKasarb APYTMM, 4TO OHM Ipuobpeny yHukanbHbli NFT, HO
OHU, KaK MPaBUJI0, HE MOTYT KOMMEePLMAIM3MPOBATh padoTy, Jieskaiiyio B ocHoBe NFT, HanmpumMep, M3rOTaBIMBATh
1 mpopasath ee komn'>, CosmaTesib UM IepBoHavyabHbl npomasel NET ompezesnsert, IoayyaeT i MOKyIIaTesb
IpaBa Ha KOHTEHT, I eCJIM a, TO Kakue'*®,

Hexotopsie momaaku, Toprytomme NFT, Takue kak OpenSea, Rarible, Nifty Gateway v SuperRare, TpoBOIsT
TpaH3aKUMM M oprausyroT npogaxku NEFT'. Dty miardopMbl CO34a1y BTOPUYHBIN PHIHOK, KOTOPbIN I1O3BOJISIET
nokymnaressam nepenponasarb NFT, eciiv ero co3maresib He OTMEHWI Wy He OrpaHmumI 310 mpaso'™, ITnardopmer
YCTaHaBJIMBAIOT YCJIOBMSI OOCTY>KMBAHMS, PETYJIUPYS IeSITEIbHOCTh CO3/IaTe el 1 MOKYIIaTesIel U IpaBa, CBSI3aHHbIE
C TakUMU caeskamm’>,

[TpusnekareabHOCTD U cripoc Ha NFT 06yc/IoBI/IeHbI ITpeACTaBaeHneM 00 X YHUKAIbHOCTY U fedULuTe — «IByX
HayboJ1ee BasKHBIX CBOVICTBAX, KOTOPBIE IPUAAIOT eHHOCTb NFT-mckyccTBy » ', TTOHSTHS YHUKAIBHOCTY U feduimTta

140 Cy. Bennett & Koblinsky, Bbimre mpum. 126.

41 Tam ske.

42 Tam ske.

143 Tam ske.

44 Cym. Tam xe.

45 Cm. Tam sxe.

146 Cm. Tam sxe.

7 Tam ske.

148 Tam ske. BonbumactBo NFT 1 TpaHsakumit ¢ HUMM pasMelaoTcs Ha GrokueitHe Ethereum. Cm. Doan et al., Bbiie mpum. 124.

149 Cm. Bennett & Koblinsky, Bbiie npum. 126.

150 Cm. Tam sxe.

51 Doan et al., Bbire mpum. 124.

152 Cm. Bennett & Koblinsky, Bbiure mpum. 126.

155 Cm. Tam sxe.

154 Cwm. Tam sxe.

155 Cm. Tam sxe.

156 Cm. Doan et al., Bbiure mpym. 124.

157 Cm. David Rodeck, Top NFT Marketplaces of August 2023, Forbes Advisor (Aug. 1, 2023, 7:50 AM), https://www.forbes.com/
advisor/investing/cryptocurrency/best-nft-marketplaces/ [https://perma.cc/DBD9-KPAD]; Bennett & Koblinsky, Bbiitre mpum. 126.

158 Cwm. Rodeck, Bormre mpum. 157.

159 Cm. Doan et al., Bbime mpum. 124; Bennett & Koblinsky, Bbime mpum. 126.

160 Bennett & Koblinsky, Bbiiue mpum. 126.
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B I/IHTepHeTe — 9TO HEUTO HOBOE, ITIOTOMY UTO «IIPpeNJIO’KEeHe I.U/I(prBOFO KOHTEHTa IIOYTHU BCerja 6eCcKoOHeUHO» ¢!,

Takum 06pazom, Co3maTesny UCTIOIb3YIOT 3Ty YHUKAJIbHYIO BO3MOKHOCTh MOHETM3allMM KOHTEHTa B IIM(PPOBOM MUpe
HeM3BEeCTHbIMM paHee criocobamu'®?, TTokynareseit npusiekaioT NFT «Kak crioco6 MopmepskaTb CBOUX JIIOOMMBIX
XYOOKHMKOB, aKTEPOB, MY3bIKAHTOB 1 CIIOPTCMEHOBY», KOTOPbIE CO3HAIOT My peknamupyior NFT'%, OnHaro «He-
JIO6POCOBECTHBIE UT'POKN» UCTIONB3YIOT 3TY TEXHOJIOTHUIO JIJIS TOTYyYeHMST O0JbIMX TpubbLTeis 3a cuet mponasku NFT
C MOLLIEHHMYECTBOM U HapylIeHUsIMM IIpaB IPYTUX JIMILI, UTO CO3[aeT 3HaUUTe/bHble PUCKU U HEOIpeleIeHHOCTh
B oTHOIeHuy nipuMeHennst NFT [1jist 3a1MThl TIpaBa Ha MyOIMIHOCTD 4,

B cBs13u ¢ poctom unciia NFT mipaBo Ha ITyOMYHOCTb CTAHOBUTCS BCe GoJiee aKTyaIbHbIM, 0COOEHHO [1JIst 3HaMe-
HUTOCTEI. VI3BeCTHbIe JIMUHOCTM BKJIFOUAIOTCSI B KOHTEHT, Jieskaiiuii B ocHoBe NET, mocpencTBOM TOKEHMU3ALNUM UX
rosiocoB!®’, ¢pororpaduit 1 Bumeosanmceii’®, a Takyke MOXOKMX Ha HUX aBaTapos Bugeourp'®’. Hekotopble 3HAMEHN-
TOCTM OTCTauBAIOT MTPABO Ha MyOGIMYHOCTb KaK BOSMOXKHOCTh KOHTPOJIMPOBATh MCIIO/Ib30BaHME U JIMIIEH3VPOBAHNE
cBoux usobpaxkennit B Iurepuere yepes NFT'%, OpHako cyme6Hble pasbupare/bCTBa 10 MOBOAY HapyLIeHNi IpaBa
Ha yGJIMYHOCTb, BbI3BaHHBIX NFT, y3ke BemyTcs'®’. HecaHKIMOHMPOBAHHOE MCIIOIb30BaHMe M300PasKeHNIA M paHblle
HapyIIaJIo IpaBa MpaBoobiaaTesiei, OIHAKO HOBIIIECTBOM SIBJISIETCSI CJIOSKHOCTD 3aIIMAThI STUX MPaB B IPOCTPAHCTBE
NFT. B Paszgene Il mbl paccMOTpuM CyfieOHbIE MPOIECCHI O MpaBe Ha MyOJIMYHOCTh, BO3HUKILIME B CBsI3u ¢ NFT,
U TIOTBITAEMCSI CITPOTHO3MPOBaTh, KakuMu ellle criocobamy NFT MoryT HapyIliaTh paBo Ha MyOJIMYHOCTD.

I1. ITPABO HA ITYBJIMYHOCTDb B TNHPPOBOM MUPE

[TockosbKy 3a1MTa IpaBa Ha yOIMYHOCTD PEryIMpPYeTCs Ha YPOBHE IITaTOB, 06beMbI 3TOTO [TpaBa pasMyHbI' 7,

B cBsi3u ¢ 6ypuabIM pocTom uncia NFT ¢ o6pa3amMy U3BeCTHBIX JIMYHOCTEN 060CTPWIaCh yrpo3a HapyIIIeHN T TpaBa
Ha My6aMYHOCTD, Korga NFT cJy>kUT CpefcTBOM IJist TakuX Hapyiiennit. B Pasgene I1.A nmokasaHo ucrosib30BaHue
TpaBa Ha MMyOJMYHOCTD B JejiaxX, CBI3aHHbIX ¢ TexHosiornein NFT. B Pasgene II.B paccmarpuBaercs mpuMeHeHue
TpaBa Ha MyOJIMYHOCTh K HapyIIeHMsIM, CBsI3aHHbIM ¢ NFT XymoskeCTBEHHbIX MTPOV3BEIEHNNA.

A. IIpaBoo6iamarenu vs cosgarenu NFT

[Tonasas uck o HapyllIeHN! MpaBa Ha MyOIMYHOCTD MIPU OTCYTCTBUM TOKA3aTeIbCTB MTPOTUBOIOIOKHOIO, UCTel]
JOJIKEH IOKa3aTh, YTO €ro 06pa3s bl CIIOIb30BaH B KOMMepUYeckux Lejssx'’. B ciryuae pexsambl, korma o6pas apy-
r'Oro UejI0BeKa MCIOJIb3yeTCs B IIEPBYIO OUepe b /IS IPOIBYKEHMS M ITPOIasky ToBapa MM YCJIYTH, Ha TIePBbI IJIaH

161 Conti & Schmidt, Bbiue mpum. 11.

162 Cm. Bennett & Koblinsky, Bbimre mpum. 126.

163 Daniel S. Cohen, Clifford C. Histed, Stephen M. Humenik, Jeremy M. McLaughlin, Jonathan M. Miner, Anthony R.G. Nolan,
Judith Rinearson, Mark H. Wittow & Daniel Charles (DC) V. Wolf, The Coming Blockchain Revolution in Consumption of Digital Art
and Music: The Thinking Lawyer’s Guide to Non-fungible Tokens (NFTs), Cyberspace Law., July 2021.

164 Tam sxe.

165 Cm. Benjamin James, Death Row’s Blockchain Ambitions Take Shape as Snoop Dogg Manager Joins Gala Music Advisory Board,
Billboard (Oct. 6, 2022), https://www.billboard.com/pro/death-row-nft-label-metaverse-gala-music-partnership/ [https://perma.cc/L6 Y 8-
W82V].

166 Cwm. Salmi, Boite mpum. 18; Steff Yotka, Want to Sleep with Kate?: The Supermodel Kate Moss Gets into the NFT Art Market with
Three New Video Works, Vogue (Apr. 9, 2021), https://www.vogue.com/article/kate-moss-nft-videos [https://perma.cc/9GV2-X3]4].

167 Cm., nanpumep, Most Valuable Athlete NETSs, Bbirte mpum. 20; Genies Celeb Avatars Launches NFT Fashion Marketplace, Bbiriie
ripum. 20.

168 Cm. Kate Dwyer, Emily Ratajkowski Is Selling an NFT at Christie’s, N.Y. Times (Nov. 8, 2021), https://www.nytimes.
com/2021/04/23/style/emily-ratajkowski-nft-christies.html [https://perma.cc/7H36-L2YL].

169Cm. Blake Brittain, Jay-Z Label Settles Lawsuit over ‘Reasonable Doubt’ NFT, Reuters (June 13, 2022), https://www.reuters.com/
legal/litigation/jay-z-label-settles- lawsuit-over-reasonable-doubt-nft-2022-06-13/ [ https://perma.cc/42SH-WVE2]; Joseph Genest, Genies
Wants Everyone to Become an Avatar Builder, Highsnobiety (Oct. 16, 2022), https://www.highsnobiety.com/p/genies-akash-nigam-
interview-nft/[https://perma.cc/7D8W-3LM6]; The Sandbox Avatar, Sandbox, https://www.sandbox.game/en/create/avatar/ [https://perma.
cc/FL93-4CLM] (last visited Oct. 6, 2023). Cm. B iiesiom Notorious B.1.G., LLC v. Yes. Snowboards, No. CV19-01946, 2022 WL 2784808
(C.D. Cal. June 3, 2022); Donahue, Bbiiiie npum. 28.

170 Cm. McCarthy & Schechter, Boimte mpum. 1, 1, §§ 1:3, 6:2-6:3, 6:4-6:5.

171 Cm. tam ke, § 3:2.
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HGPEBOJJ,HbIe CTaTbM

BBIXOIIMT IPABO Ha MMyOGJIMYHOCTD, MOCKOJIbKY peKJIaMa MPeACTaBsieT Co60ii KOMMepUeCKOe MCIIOIb30BaHMe C CAMbIM
HM3KVM YPOBHEM KOHCTUTYIIMOHHOM 3aimThi "2, HapyiieHne mpaBa Ha yGIMYHOCTb C GOJIBIIION BEPOSTHOCTDIO BJie-
YyeT 32 COO0Vi OTBETCTBEHHOCTD, €CJIV B PEKJIaMe VMICIOIb3yeTcst pororpadust yesloBeKa 6e3 ero Coraacusl, TOCKOJIbKY
(doTorpadust — 3TO «SIBHBII» CIIOCOO MAeHTUGUKALMM TMYHOCTI °. HecaHKIMOHMPOBAaHHOE MCIIOIb30BAHME UY3KOIO
MMEeHM BMecCTe C M300paskeHueM elle 60sbliie 061eryaeT MCTIY 3a1a4y JoKa3aTb BO3SMOKHOCTDb UIeHTHUMUKALUK ero
4aHOCTH! ™, DTOT BOMPOC y3Ke PACCMaTPUBAJICA B [ieJie O IPaBe Ha My6IMYHOCTb B CBSI3Y C UCTob3oBaHmnem NFT'7,

B Paszgesne I1.A.1 MbI onMchIBaeM MCK O HapyIIeHUY MTpaBa Ha MyOJIMYHOCTh B YMCTO KOMMEPUYECKOM KOHTEKCTe,
nogaHHbil potuB NFT kommnanun. 3atem B Pasmerie I1.A.2 paccmarpuBaeTtcs cymeGHbBIN mpoliecc, cBsizaHHbil ¢ NFT,
KOTOPBIN TIOKa3bIBAET MPOTUBOPEUME MEXKIY 3aKOHOIATEILCTBOM 06 aBTOPCKOM TIpaBe U IPaBOM Ha MyOIMYHOCTD.

1. Hcnonw306anue 6 uuCmo peKaamHbIX Yeasix

B 2022 r. u3BectHbIli panep JIvt SIXTy mogas uck B okpys>kHoi cyx, LlenTpanbHoro okpyra Kanudopuum nporms
komnaumit Opulous v Ditto Music v ux ocHoBareJist JIu ITapconca. Komnannm sanumaimch npopaskeit NFT, u pamep
OGBMHWI MX B HAPYIIIEHUM €r0 MpaBa Ha MMyOGIMYHOCTD 110 OOIIEMY MTpaBy U 3aKOHOAATEIbCTBY HiTaTa KamdbopHus.
OH 3as1BIJI, UTO BBIMYIIIEHHAs peKjiama «IIPUBJIEK/Ia 3HAUMTEIbHbIN BEHUYPHBIN KallUTaa» Ha OOIIyI0 cyMMy Gosiee
6,5 MmyoHa mosutapos!’e. JIun SIxtu yTBepskaaer, uro kommanus Opulous 6e3 ero cornacusi «IyoaMKoBaia MHOIO-
YMCJIEHHbIE KOMMepUeCKye OObSIBIeHNMSI M MaTepUajIbl» , KOTOPbIE CBSI3IBAIOT €I0 MMSI C BBIITYCKOM KOJUIEKI[IOHHBIX
NFT'". TlapcoHC BeJ peKJaMHYI0 KaMIIaHWIO B COLMAJIbHBIX CETSX HA CBOEM aKKayHTe, a TaKKe Ha aKKayHTax
Opulous w Ditto Music, koTopbie 00bsiBUIN O BbITTycKe Koyutekiyu NEFT ot JIvt SIXtu v mcnosib3oBaam B peKjiamMe
ero dororpadun'’®. ITo ciaoBam JIni X1, OTBETUMKY TUIAHMPOBAJIM IIPOABATh €r0 MY3bIKa/IbHbIE TPOM3BEIEHNS,
3alMIIEHHbIe aBTOPCKUM IpaBoM, ucronb3yst NFT Ha miardopme Opulous'™.

OrTBeTunKM TaKk>Ke 3asIBSIN O cOTpygHMYecTBe ¢ JIni SIxtu, B uactHocTu: «Ilo yrBepskaenuto [Tapconca, Opulous
IUTAaHVUPYET 3aITyCTUTb CEPUIO SKCKITIO3UBHBIX My3bIKaIbHbIX NFT ¢ ‘V3BeCTHBIMM apTUCTaMM , B [IEPBYIO OUepe/b ITO
JIvt SIXTH. ..»; OHM TaKsKe XOTeJM «HavyaTh C cepuy YHUKaabHbIX NFT C yuacTueM BCEMUPHO U3BECTHBIX apTUCTOB,
Bryrodast Jiwt dxru. .. »'% Mcren yrBepskmat, uTo rnposes ¢ [TapcoHCOM «0BIYI0 03HAKOMUTEIbHYIO BCTPEUY », [Ie
06CYKIAIICS TPOEKT, HO «HMKAKOT'O COTJIAIEHNSI UM YCIIOBUIA CEJIKM 110 [€ro] y4acTuio He 6bUIO JOCTUTHYTO» L,
Takoke, IO CJIOBaM UCTIIA, OTBETUMKM JIOSKHO 3asiBUIM, uTo JIvut SIXTu mast coriacue Ha MCTIOIb30BaHNE CBOErO MMEHM
1 U300pakeHust B cBsi3u ¢ Kojutekuyeit NFT, u «cobpay MeCThb ¢ MOJOBUHON MWIIMOHOB [IOJUIaPOB», BOCIIOIb30-
BaBIiich BuMManem CMU, kotopoe kommanmst Opulous TpUBJIEK/Ia CBOMMI 3asIBJIEHMSIMM 00 ydacTuu meBia's?,

ITO [1eJ10 IBJSIETCS IPKUM TIPMMEPOM JCKa O MpaBe Ha MyOJIMYHOCTh, KOTOPbIN KacaeTCsl HeCaHKIMOHVPOBAaHHOTO
ucnosnb3oBauusi NFT B uncto pekjaaMHoM KoHTeKcTe. Eciu JIni SIxTu, Kak OH YTBepIKIaeT, He 1aBaJl COTIackst KOM-
nanuu Opulous Ha MCIIOIb30BaHMe ero MUMeHU 1 1300paskeHust )i pekiaambl Kosekuyy NFT, To ¢y, ckopee BCero,
OyzmeT Ha CTOpoHe MeBua'ss. OTBeTUMKM pasMelLa ero MMst M M300paskeHne PSIOM C PEKJIaAMHBIMIU OObSIBIEHUSIMU
B Pa3/IMUHBIX COLMAJIBHBIX CETSIX M MMCaaM B MPecc-pensax, 4To OH yuyacTByeT B mpoekrte!t, Hecaukimonmpo-
BaHHOe JMCITo/Ib3oBaHMe dotorpaduit JIna SIXTu B pekiame camo 10 cebe SIBJISIeTCS JOCTaTOYHBIM OCHOBAHMEM [IJIST

172 Cm. Boggess, Bblute mpum. 1, §§ 19-20.

175 McCarthy & Schechter, Boie npum. 1, 1, § 4:60.

174 Cm. Tam xe.

175 Cm. B esiom Complaint & Demand for Jury Trial, McCollum v. Opulous, No. 22- CV-00587 (C.D. Cal. Jan. 27, 2022), ECF No. 1.
176 Tam ske, at 3.

7 Tam ske.

178 Cm. tam ke, at 30-45.

179 Cm. tam sxe, at 8.

180 Tam e, at 8, 15, 32.

181 Tam ske, at 7.

182 Tam ske, at 3, 14.

185 Cm. Tam ske, at 8, 14; McCarthy & Schechter, Bbirue mpum. 1, 1, § 4:60 (06bsicHSIETCS, UTO MCIIOB30BaHMe GoTorpabum 1 UMeHM

MpaBoOGIafaTes «3HAYNTEIbHO OBJIeryaer UCTI mpouecc uneHtudmkammm» Ajst 1eseil yeraHoBiaeHus: Gakra HapylieHys IpaBa Ha
My6IMYHOCTD ).

184 Complaint & Demand for Jury Trial, Bbie npum. 175, at 31-33, 39.
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MPU3HAHUS TaKUX JeiCTBUI He3aKOHHbIMM . Vcrob30BaHme ero MMeHu B HasBaHuu Kojuiekuyy NET 1ossosier
TOBOPUTbD O ellie OHOM HapyIeHum' s,

Kpowme Toro, cyz, ckopee Bcero, Mpu3HaEeT, UTO OTBETUMKM UCIIOIb30BaIM MMST 1 06pa3 JInt SIXTu B KoMMepueCKux
nesstx %, Pekiama, Kak yske TOBOPMIJIOCH paHee, IPeCTaBIIsIeT COO0I KOMMepYeCKOe MCITO/Ib30BaHMe U 3alUIIAeTC s
IMepBoii morpaBKoii Ha caMoM HM3KoM ypoBHe'®, JlaHHas pekiaMa «IIpu3bIBaeT KymuTb» ux ToBap — NFT JTvt dxtu'®,
OTa peksaMHast aKkiust BPSi, JIM SIBJIIETCST JOCTATOUHO XYIOXKeCTBEHHOM, UTO6bI TpeGOBaTh MMOBBIIIEHHO 3aIlUThHI,
HO IpeCTaBIIsAeT co60I OOLIUHYIO peKIaMy B COLMAIbHbIX ceTsax '™, [TosTomy, eciu 6yIeT JOKa3aHo, YTO UCIIOJIb30-
BaHMe o6pasa nesija 6bUIO HeCAaHKIMOHVMPOBAHHBIM, CYII, BEPOSITHO, BHIHECET PEllleHNe, UTO OTBETUMKM HAPYIIWIIN
mpaBo JIvt SxTi Ha My6IMYHOCTD, SIBHO MCIIOJIB3YS ero umMst 1 06pa3s myist peknambl NFT ¢ 1iesibio nx mpomaku'®L.

Kpome toro, moBoab! JIua SIxTu cyiiecTBeHHO mogKperisieT ToT dakr, uto kommanust Opulous cobpasa 6osee
6,5 MWIIMOHA TOJIIapOB [JIst cBoel 1esu — rpofak NFT ¢ rmecHsIMM MOMYJISIPHbIX apTUCTOB, TaKMUX Kak JIvr SIxTu!®2.,
Eciu 661 Opulous nipopana NFT ¢ necussmu JIvt SIXti 6e3 ero corsjacusi, TO parep MOT Obl TakKe YTBEPXKIATh,
YTO 3aIVCh €ro rojioca — TO eIl OAMH JIEMEHT, MO3BOJISIONINIA UAEHTU(OUIMPOBATh €ro JIMYHOCTH' >, BeposTHo,
B OyAyllleM MICKM O TpaBe Ha MyOJMYHOCTh, cBs3aHHble ¢ NFT, 6ynyT B MepByIO Ouyepelb KacaTbCsl HAPYIIEHUI
B KOMMepUeCKIX IIeJisIX, Kak B JaHHOM ciydae. OgHako npyrue cymebHble mpoteccsl no NFT nogHumaiot 6osee
cepbesHble BOIIPOCHI, OMH 13 KOTOPBIX — GOJIBIIIOE YMCJIO MCKOB O MTpaBe Ha MyOJIMYHOCTb B paMKaX 3aKOHOIATe b-
CTBa B 00JIaCTM aBTOPCKOT'O IpaBa.

2. Kounuxkm mercdy asmopckum npasom u npagom Ha ny6auuHocmeo

[TomuMo ciyuaeB MCITOJIb30BaHMsT 06pasa B KOMMEPUECKMX 1eJIsIX, He BCErja MOKHO OTHO3HAYHO YCTAHOBUTb,
JOJKEeH JIM 3aKOH 3allMILIATh MPaBO Ha MyOGaMYHOCTb. Kak yske roBOpMJIOCh BbIllle, HECAHKUIMOHUPOBAHHOE VC-
ITOJIb30BaHMe UysKoii hoTorpadui B pekjaaMe 4acTo SBJISIETCS HapyIeHueM 3Toro npasal®. OgHako ey ororpad
IleJlaeT CHMMOK M TIOJTy4YaeT C Hero moxopn 6e3 comtacus (ororpadupyeMoro, To aBTOpCKue mpasa dororpacda Ha
3TOT CHMMOK MOT'YT IIPeBaJIMpoBaTh Hajl IpaBoM GoTorpagupyeMoro Ha myoaMdHOCTh!?,

®denepabHbIN 3aKOH 06 aBTOPCKOM TIpaBe 1976 r.'% sammiaeT Bce «OpUrMHaIbHbIe aBTOPCKUE TIPOU3BEIeHNUS
Ha J1I060M MareprasbHOM HocuTese»!?”, K aBTopcKuM IponsBeeHnsIM OTHOCSTCS, CPEIM ITPOUEro, «3KUBOICHBIE,
rpaduyeckie 1 CKyJIbIITYpHbIE PabOThI», BKIIIOUast poTorpadn, 1 «3ByKO3aMmMC», HaIpumMep, My3bika' %8, 3akoH «maer
BJIafiefIbIly [TPaBO OrPaHNUMBATD APYTMX JIUILL B ONTPEIeIEHHBIX BUIAX MCIIOIb30BaHMST OXPAHSIEMOTO ITPpou3BeneHus» %,

Ecin nsobpaskeHne yesioBeKa UCIOMb3yeTCsT B TIPOM3BENEHNY, 3allIMIIIEHHOM aBTOPCKUM ITPaBOM, MOKET BO3-
HUKHYTb KOHQJIMKT I10 TIOBOAY TOIO, UTO 6YET [IaBeHCTBYIOLIMM — [IPaBO Ha IYOIMUYHOCTD MM aBTOPCKOe paBo’®,
CoryiacHO psiiy CymeOHbIX pelleHni, eciy u3obpaskeHue mpaBoobiafaTesis UCIOb3yeT sl B POM3BEIeHNY, 3all-
IIIEHHOM aBTOPCKMM IIPaBOM, a IPaBO Ha MyOJIMYHOCTh IIPEMSTCTBYET MCIIOIb30BAHMUIO 3TOIO M306PasKEHNUSI», TO
Tpe6oBaHMe 3alUThl aBTOPCKMX IIPaB IIPeBaIMpPyeT Hajl IIpaBoM Ha mybmmmuHocTh?’!. « Ecii nsobpaskeHne yesioBeka

185 Cm. McCarthy & Schechter, Bbiwe mpum. 1, 1, § 4:60.

186 Cm. Tam sxe.

187 Cm. Tam ske.

188 Cm. Boggess, biute mpym. 1, § 19.

189 Tam sxe.

190 Cm. tam sxe; McCarthy & Schechter, Bbirue npyum. 45, 2, § 7:3 (KOMMEHTUPYETCSI, YTO TOT (BaKT, UTO PeK/IaMa IIPefCTaBIIsIeT coBoil
«KOMMEPUECKYIO PEYb... IPAKTUUECKM HUKOTIA» HE OPAaBIbIBAET HECAHKIMOHMPOBAHHOE MCIIOIb30BaHe 06pasa).

1 Cm. McCarthy & Schechter, Boimre mpum. 1, 1, § 4:60. Cm. B tieiom Complaint & Demand for Jury Trial, Bbitie mpym. 175.

192 Cm. tam ske, at 41-45.

193 Cm. McCarthy & Schechter, Boiure mpum. 1, 1, § 4:74.

194 Cm. tam ke, § 4:60.

195 Cm. McCarthy & Schechter, Bbiure mpum. 45, 2, § 11:53.

196 Pyb L. No. 94-553, 90 Stat. 2541 (komuduIMpOBaHO C M3MEHEHUSIMM B PA3/IMUHBIX YaCTSIX cBOAa 3akoHoB CIIIA).

97 17 U.S.C. § 102(a).

198 Tam sxe.

199 McCarthy & Schechter, Bbiie mpum. 1, 1, § 5:39.

200 Cm. McCarthy & Schechter, Bbiie mpum. 45, 2, § 11:46.

201 Tawm ske, § 11:49.
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MCIIONIb3YeTCsI B peKJiaMe My Ha TOBapaxX B KOMMepPUEeCKMX 1eJisIx 6e3 paspellieHys, TO MpaBo Ha MyOJMYHOCTb SIB-
JISIETCSI TJIABEHCTBYIOMIMM T10 OTHOIIEHUIO K (eepasbHOMY 3aKOHY 06 aBTOPCKOM IpaBe»2%2, OmHaKo «ec/u MpaBo
Ha MMyGIMYHOCTD 3asIBJISIETCS. .. [B OTHOLIEHVY | M306paskeHMsI, UCIIOIb3yeMOTO 6e3 paspelleHus B XyL0KeCTBEHHOM
MIPOM3BEIEHNM, HE B PEKJIaMHBIX 1IeJISX, TO (eaepasbHblli 3aKOH 00 aBTOPCKOM IIpaBe GymeT IVIaBeHCTBYIOIIVM 110
OTHOILIEHUIO K IIPaBy Ha MyGIMYHOCTD, KOTOPOE OCHOBAHO Ha 3aKOHOJATE/IbCTBE ITaTa»>%,

Takym 06pa3omM, OTBETUYMKY ITO MCKaM O ITpaBe Ha MMyOJIMYHOCTb M3-3a HeCAaHKIVIOHMPOBAHHOM IIpoiaskyu ororpa-
(uit ¢ u306paskeHMeM TPaBOOOIALATESI «YACTO 3asIBIISIFOT, UTO 3aKOHOAATEIbCTBO 00 aBTOPCKOM ITpaBe IIaBeHCTBYeT
HaJ, [IPaBOM Ha ITYOJMYHOCTh, ITOCKOJIbKY M300paskeHue sIBJIIeTCs paboToM, 3aIMIIEHHON aBTOPCKIM ITPaBoM»2%%,
Cympl BCe yallle MPYMEHSIIOT 3TOT MOAXO0M, €CJIM MMEETCs paspellieHye paBoobagaresis Ha ¢poTorpaduposanmne’,
WckimoueHnem GymyT cyTydan, KOTIa «OTBETUMK OOBMHSIETCSI TOJBKO B KOMMPOBAHMM MM TIPOJAke CaMOro M30-
OpaykeHus, 6e3 UCIOIb30BaHMsl B peK/IaMe WIIM [IJIS YIIYUIIeHUs] OTAeIbHOIO MPOmyKTa»2%, DToT KOHQIMKT MEXIY
MpaBOM CyObeKTa Ha MyOIMYHOCTD 1 aBTOPCKUMM ITpaBaMu ¢oTorpada crasl eHTpaibHbiM B KoHTeKcTe NFT B neje
Notorious B.I.G., LLC v. Yes. Snowboards?’.

Panep Notorious B.I.G., ube n306paskeHne 6bUTO TPEAMETOM CIIOpa B 9TOM fejie, ckoHuasics B 1997 1.2% Vcriom
BbicTymMIa kommnauust Notorious B.I.G. LLC, kotopast SIBJISIeTCSI TPAaBOINPEEMHMKOM HACeMsI apTUCTA U OTCTauBaeT
€ro TI0CMEepPTHOe IMpaBo Ha my6mmuHocTh?”. OpyH u3 otBeTuMKoB, Y Momy, CKOHYAJICS BO BpeMst Cyne6HOro pasou-
paTe/bCTBa, M OTBETUYMKOM cTasa ero Baosa, Copusa A. Mony?'°. Yu Mony - ¢gororpad, «IoTyunBILMiA U3BECTHOCTD
6saromapst CBOMM CHMMKAM ITOITY/ISIPHBIX XUIT-XOII apTucToB B 1990-x rT., cpeny kotopsix 6611 Notorious B.I.G.»?. Mck
6bu1 ofaH B Kaymdopuuy, rae cymbl MpU3HAIOT IVIaBEHCTBO aBTOPCKOT'O MPpaBa, ¥ IPOA0JKAeTCs 10 cux nmop. Kommanus
Notorious B.I.G. LLC nogana B cyg Ha Y Mony 3a To, uto oH revarasn ortorpadum Notorious B.I.G. Ha cHoybopaax,
3aHaBeCKax IS qyIlla, CKeT6opaax 1 IocTepax 1 MpofaBasl STy [TPeIMeThI, He ITOTyUMB Coracust Kommanmn®!2, 3atem
KOMIIaHMsI M3MeHMIa CBO UCK, 06BuHMB Yn 1 Coduro Moay B TOM, YTO OHM IPOAABaIM U MPOIOJDKAIN «ITOJTyUaTh
KOMMCCHOHHbIE 3a ToBTopHbIe mpogasku NFT ¢ nsobpaskennem Notorious B.I1.G.»23, Un u Codust Mopy yTBepskmaim,
4TO 3aKOH 00 aBTOPCKOM IIpaBe SIBJIIETCS IVIABEHCTBYOLLVM [0 OTHOILIEHMIO K TIPaBy MCTIA Ha IyBIMYHOCTD !,

Cyn, ipusHaut, yto mpopaska (ororpadmit Notorious B.1.G. B kauectBe NFT McCK/IIO4aeT MCK HACJIEOHMKA O TIpaBe
Ha my6mmuHOCTh?®, Cyp Takske mocTaHoBuI, uTo NFT «OTHOCSATCS K cepe IJeMOHCTPaIyy U PaclipoCTPaHeHusI IPo-
M3BeeHNMIA, 3alMIIIEHHbIX aBTOPCKMM TIPaBOM, 6€3 CBsI3M C OPYTMIM TOBapaMu 1 pexaamoii»*e, ITo muenuio cyna,
pacrpocTpaHeHye orBeTurkoM otorpaduit B popme NFT ¢ 11e/1bl0 Oy YeHst IpUObUTM He IIOBJIMSIIO Ha aHa/IU3 CUTY-
a1ym, MOCKOJIBKY «BJIae/IbIIbl aBTOPCKMX ITPaB MOT'YT MCITO/Ib30BATh CBOVM aBTOPCKME [TPaBa B KOMMEPUECKMX Hesstx»27.

ITpu atom cyn nposen pasnuune mexay NFT u gpyrumu nipegMetamu, kotopble Yn Mogy ucnonb3oBan ajist
nemoHcTparyu dortorpaduir?'®, Cyn mocranosm, uto B oT/mune o NFT «momelteHne n3o6paskennii [pamepa] miist
PeKJIaMbl 1 TIPOasKM [3aHaBECOK /ISt AyIlIa M CKeTOOPA0B] ITpeacTaBIsieT COB0Ii ‘MCIOIb30BaHME ero 1300paskeHst
Ha He CBSI3aHHOM C HUM IIPOYKTe’ C [EeJIbI0 PEKJIaMBbI M ITPOIAXKH, YTO BBIXOMUT 38 PAMKM ‘TIPaB Ha XYIOKeCTBEHHOE

202 McCarthy & Schechter, Bbiue mpum. 1, 1, § 5:38.

203 Tam sxe.

204 Mark S. Lee, Entertainment and Intellectual Property Law § 3:96 (2021).
205 Cm. Tam ske.

206 McCarthy & Schechter, Bbiie npum. 45, 2, § 11:53.

207 No. CV19-01946, 2022 WL 2784808 (C.D. Cal. June 3, 2022).

208 Cum. tam ke, at *1.

209 Cm. Tam ke, at *2.

210 Cm. ram e, at *1.

21 Tam sxe.

212 Cm. Tam xe.

215 Cm. TaMm e, at *3.

24 Cwm. tam ke, at *4.

215 Cw. Tam ke, at *5.

216 Tam ske.

27 Tam ke (umrupyercst Maloney v. T3Media, Inc., 853 E.3d 1004, 1016 n.9 (9th Cir. 2017)).
218 Cm. TaMm ke, at *5.
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npoussenenme’ »2°, Takum 06pasom, u3 perrenus cyna cienyet, uto Notorious B.I.G. LLC MOXeT pomoJiKaTh Io-
JIaBaTh VICKY B OTHOIIIEHMY AYIIIEBBIX 3aHAaBECOK M CKEMTOOPIOB, HO XOIATalICTBO UCTIIA O ITPeIBapUTEIHbHOM 3aIlpeTe
npopak orBeTunkoM dotorpaduii B hopme NFT 6110 OTKIOHEHO?2,

Tem cambiM cyg, otkiaoHmI aprymeHT Notorious B.I.G. LLC o Tom, uto NFT «He SIBSIIOTCS Konusimu» hoTtorpaduii,
Ha ToM ocHOBaHuM, uTo NFT - 5TO YHMKaJIbHbIE IM(DPOBbIE JaHHbIE, KOTOPbIE «CITY3KAT HU(PPOBLIM IPEACTABIEHNEM
6a30BOro akTMBa» ¥ He MOT'YT 6bITh O6MEHeHbI MM ckonmpoBaHb??l. Ha 310 cyg orBetwit: «Kak mpusHaer ucrell,
NFT siBnstetcst ‘1inbpoBbIM MpecTaBieHeM’ 6a30BOro akTMBa, TO eCTh hoTorpaduii, 0 KOTOPHIX UAET peub. Takum
o6pasomM... mpexmnosaraercs, uto NFT moanamaoT Iof, AeiicTBre 3aKoHa 06 aBTOPCKOM IpaBe. .. »*22 Cym mpupaBHsLIT
urdposyo npomaky dhortorpaduii B popme NFT K gpyrumM BMUAAM MCIIOIb30BaHMsI, KOTOPbIE CYI, paHee IpM3HaI OXpa-
HSIEMBbIMM 3aKOHOM 06 aBTOPCKOM ITpaBe, BKJTIoUast Ipoaasky Gortorpaduii B BUe TOCTEPOB U OTIIEUATKOB, U MIPUIIIEST
K BBIBOLY, UTO 3aKOH 06 aBTOPCKOM IIpaBe aHaJOrMUHbIM 06pasoM 3aiuiiaeT ucrnonb3oBanve NEFT npu npopaske
dororpadmit*®s. TTosToMy OTBETUMK MOKET ITPOLOJIKATh popasarh ¢ororpaduu Notorious B.I.G. B popme NFT?*,

Kak u B cityuae ¢ pororpadusimu, KOHGIMKT MEKIY IIPaBOM Ha MYOGIMUYHOCTDb ¥ aBTOPCKMUM IIPaBOM BO3HMKAaeT
B [leJIaX, KACaIOIIMXCS UCIIOIb30BaHMs T0jI0Ca IPYroro yeioBeKa B 3alicsx mecen®”, B Takux ne/ax BCe Yallle Bbl-
HOCSITCSI CymeGHbIe pellieHNs, YTO aBTOPCKOE MTPaBO MMeET ITPEUMYIIECTBO 10 OTHOIIIEHNMIO K MTPaBy Ha MyGIMYHOCTb,
eCJI «BOCITPOU3BENEHNE. .. 3aIIMCH [SIBJISETCs| XyNOKeCTBEHHBIM, HEPEKJIaMHbIM MCITOIb30BaHneM»*%, Tak, yske
yperynpoBaHo neiio ¢ yuactuem NFT, cBI3aHHOE C MCIIOJIb30BaHMeM MEHM 1 oGpasa panepa Jay-Z mpu npogaske
aBTOPCKMX IIpaB Ha JeOI0THBIN anbooM Jay-Z B hopme NFT?7. D10 [es10 TaksKe MPOIEeMOHCTPUPOBAIIO BO3MOKHOCTI
NFT pjis monydyeHust IpuObLIM OT MCIIOIb30BaHMs rosioca Jay-Z2%,

3ByKko3amnucbiBaroias kommnauus Roc-A-Fella Records Inc., paHee nipuHaz ieskaBIiias ] ay-Z, mogaia UCK B OKPYIK-
Hoit cyx, FOskHoro okpyra Heto-Vopka (SDNY) mpoTHB OTHOTO 13 COBJIa/IeNblieB Jeiiba, JIaiiMoHa JI311a, 3a MOIMBITKY
[poJaTh aBTOPCKME NIpaBa Ha IepBblii ab6oM Jay-Z Reasonable Doubt B popme NFT ua miardopme SuperFarm?®.
B ncke 6b110 yKaszaHo, uto [Ia1l1 He BJIafieeT aBTOPCKMMM IpaBaMy Ha aJibOOM U, CJIeIOBAaTe/IbHO, «HE VIMEET MpaBa
npopasathb ‘Reasonable Doubt’ B popme NFT»*, Tlnatrdopma SuperFarm o6bsiBUIa, UTO «IIPABO COOCTBEHHOCTHU
Ha aBTOPCKMe MpaBa Ha aJibOoM OyZeT OoIpeesieHO Ha ayKIIMOHe IO MPOofaske aBTOPCKUX MpaB [IsiiMoHa Ha TIepBbIi
aybboM Jay-Z... Korga IpaBa Ha Bce Oyaylye AOXOAbl OT ajbOoMa reperayT oT JaviMoHa [I3iia K nmobenuTesnto
aykumoHa»?!, Korga kommnanust Roc-A-Fella Records coobumna SuperFarm, 4to «Ipopaska 6bljia He3aKOHHOI»,
ayKUMOH ObII OTMeHeH?2,

FOpucThl 3ByKO3amMChIBAIOIIEN KOMITAaHUY OOBSICHWIIN, UTO Jay-Z MMeeT MPaBo Ha MyOIMUHOCTb, UCIIOIb30BaHMe
KOTOPOT'O B KOMMEpUeCKUX Ie/IsIX GbUIO HapylIeHMeM CO CTOPOHbI tatdopmbl SuperFarm: «Jay-Z vmMeet mpasa
Ha MCIIOIb30BaHye CBOEro MMeH! 1 06pasa... KOTOpbIe He MOTYT ObITh MCIIOJIb30BaHbI B KOMMEPUYECKUX IIeJISIX, KaK
9TO CIIeJIaHO B MapKETMHIOBBIX MaTepuaiax SuperFarm, yem 6b11 HaHeceH yiep6»233. CormacHo ncky Roc-A-Fella

219 Tam ke (umrupyercst Maloney, 853 F.3d at 1019).

220 Cm. Tam ke, at *13.

21 Tam ske, at *5 n.3.

222 Tam sxe.

225 Cm. tam e, at *5.

224 Cwm. TaM e, at *12-13.

225 Cm. 2 McCarthy & Schechter, Bbitue mpum. 45, § 11:55.

226 Tam ske, § 11:51.

227 Cm. Complaint & Demand for Jury Trial at 1, Roc-A-Fella Records, Inc. v. Damon Dash, No. 21-CV-5411 (S.D.N.Y. June 18,
2021), ECF No. 1. Cm. B nenom Brittain, Beiie npum. 169.

228 Cm. McCarthy & Schechter, Bbie npum. 1, 1, § 4:74; McCarthy & Schechter, Bbiure npum. 45, 2, § 11:54.

229 Cm. Complaint & Demand for Jury Trial, Beiute mpum. 227, at 1, 6-7.

230 Tam ke, at 8.

231 Tam ske, at 6-7. B ncke Roc-A-Fella Records roBoputcst, 4o mpyu 9Tom J31i IPOI0Kas UCKATh ApyTie IaTdopMBbl I IPOLASKM
aBTOpckux mpas. CM. Tam e, at 7.

252 Tam xe.

233 Tam e, at 31; cm. McCarthy & Schechter, Bbirie mpum. 45, 2, § 7:2 (0GBSCHSIETCS, UTO «TOKTPUHA O KOMMEPUYECKMX BbICKA3bIBAHMSIX
JIMIIb B PeIKUX CJIydasix obecrieurBaeT MMMYHUTET /IS TAaKOTO JICIIOIb30BaHMsI, KOTOPOe B IIPOTVBHOM CiIydae 6bIIO Gbl HapyllleHueM
IIpaBa Ha ITyOIMYHOCTDY).
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Records, pexnamupys aykiyiod NFT, SuperFarm cBsi3biBajia UMsI Jay-Z He TOJIBKO C €ro ajibboMOM, HO U C €ro
«BOJBILIMMU OOCTVOKEHUSIMM» 234,

Kak yske roBOpmiioch, eCjv B peKjiaMme MUCIOJIb3YIOTCSI MMSI M 06pas IPyroro yeyioBeka 6e3 ero Coryiacusi B Un-
CTO KOMMEpUYECKUX IIeJIIX, TO MPaBO HA MyOJIMUYHOCTb «IOUTM BCErja MpeBaMpyeT». Tak MPOM3OIUIO B Caydyae
pexsiambl SuperFarm, e UCIOMb30BaIOCh UM Jay-Z, ero CBsSI3b C aJIbOOMOM ¥ KPYITHbIE KapbepHbIE TOCTVDKEHMS
C eIMHCTBEHHOIA 1e/1bio npojaxku NET?*, Hu SuperFarm, uu JI311 He MMEIOT IIpaBa MUCIIO/IL30BaTh 06pas Jay-Z mjis
nponaku ero asbboma B hopme NFT B Xofe MPOABIKEHMSI ayKIMOHA, TIOCKOJIbKY TaKasl peKyiaMa SIBJISIETCS «SIBHO
KOMMepUeCcKIM MUCIIOIb30BaHeM» 06pasa Jay-Z 6e3 Kakoi-1160 MHOM MPUUMHBI, KpOMe KakK IJIs1 OOYKIeHNMs I10o-
TpebuTesien K MOKyIKe ToBapa*,

Bonee Toro, nmpogaska aBTOpCcKuX mMpaB Ha ayibbom B hopme NFT 3aTparvBaeT BasKHEMIINI acIIeKT MpaBa Ha ITy-
GJIMYHOCTD: TIPABO MPENOCTABJIATh TPETHUM JIMIIaM Or'PaHMYEHHOE pa3pellieHre Ha MCITO/Ib30BaHMe CBoero obpasa
1 OIIpeLeNISaTh Tex, KoMy 3T0 pasperineHo?’. B ucke Roc-A-Fella Records yTBepkaanock, 4To Jay-Z peann3oBasl 3TO
MPaBO B KOHTPAKTE, KOTOPbIN OH 3aK/TFOUM/I C KOMITAHMEN OTHOCUTEbHO MCIIOIb30BaHNUSI CBOETO MMeHM U o6pasa
LIS peKyIaMbl anibooMa Reasonable Doubt?8,

Opnako ecymm 661 [la111 Tpoga aBTOPCKMe MpaBa Ha ayibbom Jay-Z Ha SuperFarm v gpyron NFT-tuardopme,
to aur u mnarpopma NFT yiemusiv Obl 3TO BakKHeNIIee MpaBo Ha MyOGIMUHOCTD, MpuHaajeskaliee Jay-Z. bonee
TOTO, ITPOJaska aBTOPCKMX IIpaB Ha aabooM B ¢hopme NFT Morsia Gbl MpUBECTY K 6@ CKOHEYHBIM BTOPUYHBIM MCIIOJIb-
30BaHMSIM 3aIyCeli rojoca Jay-Z co CTOPOHbI IIOKYIIaTe/Isl; TaKOe MCIIO/Ib30BaHye MOIJIO Obl BbITH 3a paMku NFT
U VHOVBUIYAJIbHOTO VICIIOIb30BaHMS 3aITMCel TTOKyTaTesieM. Harpumep, pekiaMonaTesisiM MOTJIO ObITh IIPEIOCTaBIEHO
MIPaBO MCITOJIb30BATh MY3bIKY [IJIS1 TPOJA’KV TOBAPOB, APYTMM JIMIAM — MCITOJIb30BATh 3aIMCY B IECHSX, B MY3bIKE /IS
(MIBMOB, BUEO MM IPYTOrO KOHTEHTAa. DTO JIMIIWIO OBl Jay-Z mpaBa OnpenesTh, KTO M KaKMM 00pa3oM MOXKET
KOMMEPLMaIU3UPOBATh €ro rojaoc’>,

Ecsmu 6b1 13-3a mpomasky aBTOPCKMX MpaB Ha ayibbom B hopme NET 1CK O IIpaBe Ha MyGJIMUYHOCTb BO3HUK B CBSI-
31 C UCIIOJIb30BAaHMEM TOJIOCA Jay-Z B KaKOM-JIMOO MPOU3BENeHMH, 3alUIIIEHHOM aBTOPCKMM MPaBOM, HallpuMmep,
B IPYTrO¥i IIeCHe, TO IIPY 3alUTe MOKHO ObUIO Obl CChIIATHCS Ha IJIABEHCTBO aBTOpCKoro npasa’¥’. Torma mcxon mena
3aBMCes1 ObI OT TOrO, TPOVCXOAUT JIM UCIIOJIb30BAHME «B XYI0XKECTBEHHOM IPOM3BEIEHNY, HE B PEKJIAMHBIX LIEJITX»
(Torma HECAHKIMOHMPOBAHHOE VICIIOIb30BAHME HE TTOBJIEUET OTBETCTBEHHOCTH) VI «[JISI PEKJIAMbI TOBapOB MUJIU
yoryr» (B 9TOM CjIydae cyf OymeT onmmMparhCs Ha MPaBo Ha my6amuHOCTh)?!. OmHako Korga MPUHIMII [7IaBEHCTBA
aBTOPCKOTO IpaBa He MPUMEHSIETCSI, TO, YTOOBI ONPeAeINTh, OCBOOOKIAET JIM Xy OKECTBEHHOE MCITOIb30BAaHME OT
OTBETCTBEHHOCTH 3a HapylleHue IpaBa Ha MyOJIMYHOCTH>, cymbl 0OBIYHO UCIIONB3YIOT KpuTepuii Pomkepcas mmm
KpUTEpHii peobpasyIoero UCIoIb30BaHms >4,

B. Crapas nbeca Ha HOBOII ciieHe: [IpaBo Ha my6uuHocTh U [lepBast monpaska

UTo6bI ONpene/nThb, JAeT JIV XYIOKEeCTBEHHbIV KOHTEKCT 3allUTy OT OTBETCTBEHHOCTU 3a HapyIlleHNe 1paBa Ha
MyOIMYHOCTD MPY HEeCAHKLUMOHMPOBAHHOM MCITOIb30BaHNY 00pa3a IPyroro YeJoBeKa, CYIbl UCIIONb3YIOT KPUTEPUH,
BoITeKarorye u3 [epsoii monpasku?*, Bompoc o Tom, 6ygeT Jiv IpaBo Ha MyOGIMYHOCTD 3alMIIATh IPaBo06 IagaTeris
B TaKMX OOCTOSITEILCTBAX, CTaj elle 6ojiee akTyaJbHbIM C mosBieHnem NFT-aBaTapoB, KOTOpPbie OOBIYHO TIpem-

234 Complaint & Demand for Jury Trial, Beiue npum. 227, at 7.

235 McCarthy & Schechter, Bbimte mpum. 45, 2, § 7:3.

236 Tam sxe.

257 Cm. am xe, § 10:15.

238 Cm. Complaint & Demand for Jury Trial, Bbiure mpum. 227, at 13-14.

239 McCarthy & Schechter, Bbirue mpum. 1, 1, § 2:2 (IpUUMHBI 3aIMUTHI TPaBa HA MYGIMYHOCTb OGBSICHSIIOTCS T€M, YTO UIAEHTU(GUIN-
pyeMble acIeKThI IMUHOCTH SIBJISTIOTCS € COGCTBEHHOCTBIO).

240 Cm. McCarthy & Schechter, Bbitue mpum. 45, 2, § 11:55.

241 Tam ske, § 11:55.

242 Cm. o6cyskaenne Boiie Pasmen LA.2.

243 Cm. B nesnom Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989).

244 Cm. B nenom Comedy III Prods., Inc. v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001).

245 Cm. o6eysknenve Bbime Pasgen 1.A.2; McCarthy & Schechter, Bbiute mpum. 45, 2, §§ 8:718:72.
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CTaBJIIIOT COBOM XyHOKeCTBEHHbIE M300paxkeHus sHaMmennTocrei?®. NFT yacto mpefcTaB/IsiioT IPUYYIJIMBbIE U
HeoObIYHbIE BapMAHThI 06pa3a, M MMEHHO TaKye BAPUaHThI ¢ GOJIbIIIEN BEPOSITHOCTBIO He OYYT 3alMILEeHbI TPABOM
Ha IIyOJIMYHOCTD, YeM 6yKBajIbHOe M300paskeHne sHamenuroctein?t’. Hampumep, umudposoi xygoskumuk Beeple mpo-
nan NFT ¢ uzobpaskeHussMy reHepabHOTO aupekTopa kommnauuu Tesla MnoHa Macka BepXOM Ha SKMBOTHOM C BbI-
XO[SIIMM 13 HETO OPYsKMEM, TOJIOBbI panepa Kanbe YacTa ¢ BBIXOASIIMMIM 13 Hee TPOBOIAMM U CPasKEHMST ObIBIIIETO
npesupenTa CIIIA Mounanbga Tpamin ¢ npesumeHToM ko BaiimeHom Ha 6G0Kcepckom puHre?s,

CornacHo kputeputo Pomskepca m KpuTepuio peobpasyroliero MCnoab30BaHus, HeCAaHKIIMOHUPOBAHHOE MC-
MOJIb30BaHMeE He TI0JIb3yeTCs MPEVMYIIIECTBOM IO OTHOIIIEHMIO K TTPaBy Ha MMyGIMYHOCTD, €CJIM €ro 1IeJIb B IEPBYIO
ouepelb «KOMMEpPUECKAsI», a He XyaokecTBenHas**. Muorue NFT npomaBaich 10 3arpeaesibHbIM IieHam>>’; Harpu-
mep, Beeple npoman NET cBoeit imdpoBoit paboTsl 32 69 MWIIMOHOB fo1apos? . 3amenuTocty npogasamu NET
CO CBOMMM M300paykKeHMAMM, BUEO U aBaTapaMM 3a JEeCATKM U COTHM ThICAY Hoyaapos®*?. NET MOTyT MPUHOCUTD
3HAUUTEJILHO GOJIBIIYIO TPUOBLIb, UeM U306 paXkeHNs] Ha IJIakaTax, Ha OyMare 1 Ha Apyrux Hocutessx>s, Takum 06-
pasoM, n3-3a «bUHAHCOBBIX» MpeumyiectB NFT Cyabl IefatoT BbIBOJ, YTO HECAHKIIMOHMPOBAHHOE MCITOJIb30BaHME
NFT c 06pasom Ipyroro 4ejioBeKa SIBJIIETCS B MIEPBYIO ouepeab KOMMEPUECKNM, a 3HAUMT, OHO He MOAIamaeT Iof,
neiicteue [TepBoii mompaBKy, HECMOTPS Ha CBOE XYIOKEeCTBEHHOE comepykaHme’™,

[Tpu 3TOM «peliiatoiliee 3HaUEHME» UMEET HOCUTEITb, C TIOMOIIbIO KOTOPOT'O MPOMCXOAUT HEeCAHKI[MOHUPOBAHHOE
ucronb3oBanme?, Mcmnonbsosarb [1epByio MOMpPABKY, 3asIBJisisl, UYTO OTBETYMK MCIIOIb3YET UysKoe M306paskeHue
Ha KoGelHbIX KPy>KKaxX U (yTOOJIKax, YTOObI BHICKA3aThCS IO COLMATbHOMY BOIPOCY, — 3TO «OTAAeT (hajbIlbio»,
MOCKOJIbKY TaKue HOCUTEJM «HE SIBJSIIOTCSI OGBIYHBIMM [CpenCcTBaMu| [t ‘BbICKA3bIBaHMUII IO OOIIECTBEHHBIM
BOIIPOCAM», M CyIbl TPAOULIMOHHO MPU3HAIOT TAKOE MCIONb30BaHMe KoMmepueckum>*®, Cyn MOKeT MpUpaBHATh
HEeCaHKI[MOHVPOBAaHHOE VCIIOIb30BaHMe Uyskoro obpasa mist npopasku NFT K KOMMepuecKOMY MCIIOTb30BaHUIO
Ha KpyXKax 1 (QyT6oJKax, M B 3TOM CAydyae MpaBo Ha IyBAMYHOCTL OymeT mpeBaaupoBarth>’. C mpyroii cro-
POHBI, Cyl MOXET pelnTb, uto NFT, comepsKaliye XyJoKeCTBEHHbIE 3JIEMEHTbI, 3aC/TYKMBAIOT TOM 3Ke 3ally-
Tbl 10 [lepBoii MompaBKe, KOTOpast MIPEIOCTABIISIETCS XYAOKECTBEHHBIM MPOVU3BEIEHMSIM, TaKUM KaK KapTMHbI
" PUCYHKU?S,

[NosiBMUIMCh IBa BapMaHTa MCIOIb30BaHMUSI 06pa3a 3HaMeHUTOCTel B KauectBe NFT-aBaTapoB, KOTOpble MOT'YT
OJIb30BaThCsI 3alMUTON 1Mo Kputepusim [TepBoit nonpasku: (1) NFT, uso6paskarolie 3HaMeHUTOCTe! B KaueCTBe
aBaTapoB Ha M3obpaxkenusix, u (2) NFT, uzobpaskarolye 3HaMEHUTOCTEN B KaueCTBE aBaTapOB BUIEOUTD [JIsI
BHYTPUMUTPOBOTO McIosib3oBauus. B Pasgene 11.B.1 aHanmusupyeTcs mepBblii BApMaHT COIIAaCHO KpuTepuio Pop-
skepca. B Pasgene I1.B.2 paccMoTpeH BTOpOJ BapyaHT B COOTBETCTBUM C KPUTEpPUEM MPe0oOPasyIoIIero MCIosib-
30BaHUSI.

246 Cm., nanipumep, The Players’ Lounge, Bbiie npum. 122; Robert Hoogendoorn, 12 Avatar NET Projects with Gaming Use Cases,
Play to Earn (Oct. 11, 2021), https://www.playtoearn.online/2021/10/11/avatar-nft-projects-with-gaming-use-cases/ [https://perma.cc/
KBL6-R536]; 11,111 Jadu AVAs Crash-Landed on Planet Earth September 7th, Jadu, https://jadu.ar/avas [https://perma.cc/H6BY-HFAZ]
(last visited Oct. 6, 2023).

247 Cm. In re NCAA Student-Athlete Name & Licensing Litig., 724 F.3d 1268, 1274 (9th Cir. 2013).

248 Cm. Mickey Rapkin, ‘Beeple Mania’: How Mike Winkelmann Makes Millions Selling Pixels, Esquire (Feb. 17, 2021), https://
www.esquire.com/entertainment/a35500985/who-is-beeple-mike-winkelmann-nft-interview/ [https:/perma.cc/SY9P-UTM2].

249 McCarthy & Schechter, Bbiute mpum. 1, 1, § 3:2; Cm. McCarthy & Schechter, Bbimre mpum. 45, 2, §§ 8:71-8:72.

250 Cm. Jacob Kastrenakes, Beeple Sold an NET for $69 Million, Verge (Mar. 11, 2021, 10:09 AM), https://www.theverge.
com/2021/3/11/22325054/beeple-christies-nft-sale-cost-everydays-69-million [https://perma.cc/NH9P-NATG].

251 Cm. TaMm xe.

252 Cm. Salmi, Bbiue mpym. 18.

253 Cm. TaM xe.

254 Conrad, bime mipym. 12, at 150; cv. McCarthy & Schechter, Bbiue mpum. 1, 1, § 3:2; Cv. McCarthy & Schechter, Bbitue mpym. 45, 2,
§§ 8:71-8:72.

255 McCarthy & Schechter, Bbiute mpym. 45, 2, § 7:22.

256 Tam xe.

257 Cm. TaM xe.

258 Cm. TaM xKe.
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1. IIpumenenue kpumepus Podscepca

B neste Hermes International v. Rothschild Bepxosusiit cyz okpyra Hpio-Mopk mocTaHoBmI?®, 4to B COOTBETCTBUM
¢ kputeprem Pomskepca xymoskectBeHHble NFT 1MOb3yIOTCS TaKOM ke 3ammTon [lepBoii momnpaBku, Kak U Apyrue
BUIBI XYIOOXKECTBEHHbIX MpousBenennini?®. Mopubiii 6penn Hermes International (Hermes) 3asBui1 O HapyILeHUN
MpaB Ha TOBApHbIV 3HAK U MMOAAJ B Cyf HAa Komnauuio Mason Rothschild 3a cosganue u nipogaxky NFT «1indpoBbix
1306 paskeHnii cyMok Birkin 13 MCKyCCTBEHHOTo Mexa», KoTopsble pozaeT Hermes?!. Cymbl Holo-Iopka, Kak BUIHO
13 NaHHOTO JieJia, IPUMEHSIOT KpuTepuil Pomskepca B Iesiax O TOBapHbIX 3HAKAX, B KOTOPBIX CIIOP UAET O XyHOsKe-
CTBEHHbIX IpousBeneHnsx 2, Kak yske roBOpMiIoCh paHee, HEKOTOPbIE CYIIbl, B TOM YMCJIE Y HbIO-MOPKCKIUE, TaKsKe
MIPUMEeHSIIOT Kputepuii Pomskepca K XymoskeCcTBEHHbIM MTPOM3BEIEHMSIM B [IejlaX O HapyllleHuy MpaBa Ha myoamny-
HOCTB2%, Takum 06pa3oM, IpUMeHeHe 3Toro Kputepus B nejie Hermes International mokasbiBaeT pUMep 3allyThI
B JIy4asx, Korga xygoskecrsedHbii NEFT HapyllaeT paBo Ha My6IMYHOCTb IPYroro Jmma®,

B nanuHoM city4ae BepxoBusiit cyn okpyra Hpro-Vlopk cornacuscst ¢ moBomamu kommaumu Rothschild o pyuven-
MocCTH KpuTepust Pomykepca, «IOCKOIbKY KOMITaHMs TPOJaeT udpoBbie U306 paskeHNsI CYMOK, UTO sIBJisteTCst hopmoit
XyIO’KeCTBEHHOTO BhIpaskeHus1»2%°, Cyp OTKJIOHWI aprymeHTauuio Hermes o ToM, 4TO 3amuTa IlepBoii mompaBku
He pacrpocrtpausiercst Ha NFT, ¥ oCTaHOBMII, UYTO KPUTEPUI «He CTAHOBUTCST HEIIPUMEHMMBIM TOJIBKO OTTOTO, UTO
kommanus Rothschild npopaeT 31y 1306 paskedns» 2., TTo peleHnio cyaa, «MCIosb3oBadue koMmnanuen Rothschild NET
ILJIST TIOATBEPSKAEHMS TIOAJIMHHOCTY M300paskeHMii He OTMEHSIET BO3MOXKHOCTD TTpUMeHeHs1» Kputepus Pomskepca:
«Hcnonp3oBanne NEFT Ojs HOATBEPXKAEHMS TTOAJIMHHOCTY M300paskeHNs ... He ejlaeT U300pakeHe TOBapoM, He
mojI/IesKaIm 3aruTe 1o IlepBoii mompaBKe, Tak ke Kak Mpojaska MPOHYMEPOBAHHbBIX KON (M3MUYeCKOM KapTUHbI
He roMelana 6bl CYUTaTh KAPTUHY OOHEKTOM, TIOANAAAIOLIMM 1104, Kputepuii Pomskepca»2’.

Kpurepuit Pomskepca ycraHaB/IMBaeT HU3KUI IIOPOT, KOTOPbIN OTBETUMK HOJIKEH IIPEOI0JIeTh, UTOObI CY/I IIPU3HA
paboTy OTBETUMKA XYIOKECTBEHHON 1 HekoMmMepueckon>®®, B mene Hermes International, omHako, BepxoBHbIN CyiI
okpyra Hbio-Mopk mocTaHoBmI, 4To McK KoMmanuy Hermes COIepKUT «IOCTATOUHbIe (haKTUUeCKIe YTBePKAeHNs
0 TOM, UTO JJaHHOE MCIIOJIb30BAaHME. .. HE IMEET XyIOKeCTBEHHOTO 3HAYEeHMS ... IBHO BBOAUT B 3a0JTy>KI€HE OT-
HOCHMTEJIbHO VICTOYHMKA MUJIM COIEePsKaHus IIPOM3BeeHms», TOoCKoabKy NFT, BbITyIlleHHbIN KomiaHueir Rothschild,
HOCWI HasBaHue MetaBirkins, uTto, IO MHEHMIO IoTpebuTeseit u myosnukaimii B8 CMU, o3HavuaeT mapTHEPCTBO
¢ Hermes?®. Takum 06pasom, Cyz, OTKIIOHWIT XOfaTaicTBo kommanuu Rothschild o mpekpaiuenvu mea®™,

B menax, cBsSI3aHHBIX C HApYIIIEHVEM MpaBa Ha ITyOIMYHOCTD € ToMoltbio NFT, Cyn MOKET COTJIaCUThCSI C aHATM30M
[MepBoii monpaBKu, IpefCcTaBIeHHbIM cynoM B geste Hermes International®™. Tak, B nene Parks v. LaFace Records®™
Cy[I, TIPUIIIEJT K aHAJIOTMYHOMY BBIBOAY B CBSI3M C MCIIOIb30BAaHMEM MMEHY aKTUBUCTKU JBVKEHMS 33 IPasKAAHCKIE
rpaBa Posbl [Tapke B nmecHe nop HasBaHueM Rosa Parks. Cyn MOCTaHOBWI, UTO «PasyMHO ITPEIITONIOKUTh, YTO MM
[Posbl [Tapkc] 651710 IPXCBOEHO UCKIIIOYUTEIBHO M3-3a 3HAUUTEIbHOI'O POCTa MapKETMHIOBBIX BO3MOYXKHOCTEN IIPO-
IYKTa, HOCSILEro MMsI HallMOHAJIbHONM reporHm»2">, MHorme 3HaMeHUTOCTM COTpYyaHMYaroT ¢ miathopmamu NFT,

259

259 603 F. Supp. 3d 98 (S.D.N.Y. 2022). [Tocsie TOro KaK OKPYsKHOI CYJ, IPOMHCTPYKTHPOBAI IIPUCSIKHBIX 0 ToM, 4To NFT MOTYT 6bITh
satuieHsl [IepBoii MompaBKo, MPUCSKHbIE BHIHEC/IM BEPAMKT B 103y Hermes 1 ycTaHOBMI/IN, UTO, IO MHEHUIO OKPY>KHOTO cyfa, NFT
Porimibaa BBOOuIM otpeburesieit B 3abmyskaeHe oTHoCuTebHO uctounnka 3toro NFT. Hermes Int’l v. Rothschild, No. 22-CV-384,
2023 WL 4145518, at *1, *4 (S.D.N.Y. June 23, 2023).

2600 Cm. Hermes Int’l, 603 F. Supp 3d at 103-04.

261 Tam ke, at 100.

262 Cm. Tam ke, at 102-03.

263 Cm. McCarthy & Schechter, Bbute mpum. 45, 2, § 8:71.
264 Hermes Int’l, 603 F. Supp. 3d at 103-04.

265 Tam ke, at 104.

266 Tam sxe.

267 Tam xe.

268 Cm. McCarthy & Schechter, Bbitue mpum. 45, 2, § 8:71; o6cyskneHne Boiure Pasgen [LA.2.
269 Hermes Int’l, 603 F. Supp. 3d at 105.

270 Cm. Tam ke, at 107.

271 Cm. tam e, at 100.

272 399 F.3d 437 (6th Cir. 2003).

275 Tam ke, at 454.
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co3maBas ¥ Ipogasas cBou LMppoBble n306paxkenus B kKauectse NFT-aparapos?’™. Ecsm nargopma NFT otrobpaskaeT
XapaKTePUCTUKYU U3BECTHOTrO uesioBeka Ha NFT-aBatape M CBSI3bIBaeT ero umsi ¢ mapketuHrom 3toit NFT 6e3 ero
comiacusi, Cy MOKET IIPUPABHSTh TAKOE MCIIOIb30BaHME K TOMY, 4TO 661710 B meje ITapkc?™. Kak u B ciryuae ¢ geom
[Tapkc, cym MOKET Jjajiee pelnThb, YTO 3aluTa B paMkax [1epBoii MOMpaBKy MO OTHOILIEHWIO K JaHHOM IiaThopme
He paboTaeT, TaKk Kak Iat(opma MCIoIb30Baia UM ¥ XapaKTEPUCTUKY 3HAMEHUTOCTH TOJIbKO [JIsl TIPUBJIEUEHNST
MOKYIIATeJIei U JJIsl CO3MaHMs Y HUX JIOKHOTO BIIEUAT/IEHNS], YTO 3HAMEHUTOCTDb OIOOPSIET STOT IPOEKT?’,

Hamnpotus, xorga NFT-aBatap He BO BCEM ITOXOK Ha OOBEKT U He UAEHTUDUIMPYETCS ero MMeHeM, a 3HAunT,
C MEHBIIIEN BEPOSITHOCTHIO MOXKET BBECTH IOKYTIaTe el B 326y KAeHNe, Cyl, MOKET PeIllnTb, yTo cosznarenb NFT
OCBOBOKIAETCSI OT OTBETCTBEHHOCTH 110 KpuTepuio Pomskepca?’’. Tak, B mene Brown v. Electronic Art?’® aparap Bu-
JIEOUTPhI OTOGPAskal MHOXKECTBO XapaKTEPUCTUK peabHOro GhyT6oMCcTa, BKIIOUas «[TPUHAIIEKHOCTb K KOMaH/Ie,
UT'POBYIO TIO3ULINIO, BO3PACT, POCT, BEC, YPOBEHb CIIOCOOGHOCTEN U Apyrie». TeM He MeHee Cy[I [T0CTaHOBIII, UTO STOT
aBarap MMeeT Xy[0’KeCTBEHHOe 3HaUeHMe, TTOCKOJIbKY IIPOU3BOIUTEb UT'PhI IOIUEPKUBAET €€ PeaIMCTUIHOCTD U He
MIpeJITIoJIaraeT, YTo MCTeL OmOOpsIeT MCIIOIb30BaHme CBoero o6pasa™.

[TpumMepom KOMITaHUM, KOTOPast aHAJIOTMYHBIM 06pasoM cosnaet NFT-aBaTapbl CIIOPTCMEHOB, SIBJISIETCST KOMITAHMST
The Players’ Lounge®’. B corpynunuectBe ¢ ¢pyréomictamu Yuusepcutera Jxopmkun (UGA) miardpopma NFT
BBbINTyCTMIIA KOJIIeKIMio NFT-aBaTapoB, Ha KOTOPBIX 1300 paskeHbl 11 POBbIe MYIbTUILIMKAIIMOHHbBIE U300 PaskeHMsT
6yabmora — tamucmada UGA - B Bume ¢yroomictos®!. Ecm 661 iatgopma NFT npepcrasisuia NFT-aBaTapsl
B BiJIe KOHKPEeTHbIX (GyTOOMMCTOB, BKIIOUAsI MX HOMEpa, MeCTO yueObl 1 aeTasiu 6uorpadun, 6e3 ux coracus u 6e3
yKasaHMs UX MMEH, Kak 3TO CAesas pou3BonuTesib urpsl B geie Brown v. Electronic Art, To cynm mor 6s1 aHaio-
IMYHBIM 06Pa30M BbIHECTH pellieHue B Mmosib3y cosparesiss NFT B cooTBeTcTBMM ¢ KpuTepueM Pomskepca??. B sTom
cJIyJae MCIOIb30BaHye 06pa3oB GPyTOOIMCTOB MOXKET ITOANaAaTh Mof, felicTBre [lepBoii MOmpaBKy B COOTBETCTBUM
C OBYyMSI IyHKTaMu Kputepus. st atoro 6su10 661 Heo6xoaumo: (1) MOATBepANUTDb XYAOKECTBEHHYIO 3HAUMMOCTh
TBOPYECKOII IepepaboTKy 06pa30B B UI'POBBIX MEPCOHAKEN U JOKA3aTh, YTO 3TO CIIOCOOGCTBYET TOCTUKEHMIO 1IN
maaTGopMbl — MPUOIUSUTH CIIOPTUBHBIX GOJEJBIIUKOB K UX JIIOGMMbIM KOMaHIaM, U (2) YCTaHOBUTh OTCYTCTBMUE
(akTa BBemeHMs IoTpedbUTEIEN B 320y KAEHME ITyTeM M300paskeHus GyTOOIMCTOB B BUe COOaK, Y KOTOPbIX HET
UAEHTUDUIMPYEMBIX UMEH>S,

B nene Hermes International cyg taxske rpumenmt kputepuii Pomskepca k cutyaiimi, korga NFT HOSBIISIOTCS
B METAaBCEJIEHHO, KOTOpasi MPEACTaBIIsIeT COO0M «CUMYJISIIIUIO IIUGPOBON Cpebl», MPeJHAa3HAUEHHYIO «[IJIST CO3-
JOaHMsl IIPOCTPAHCTBA, UMUTMPYIOIIErO PeaabHbI MUP, IJIS Pa3HOOOGPA3HOrO B3aMMOIENCTBYSI TOJIb30Baresei»28,
BepxoBHbIii ¢y, okpyra Heio-Mopk mocraHoBu, uto Kpurepuit Pomskepca «Heb3sl 6bIIO GbI IPUMEHMUTb. .. €C/IU
661 NFT 6buti mpUKpeIuieHbl K 1ybpoBoMy (aity BUPTYabHOV CyMOuKM Birkin... mo3Bossis Bnagenbiiam NET
B3aMMOJIENICTBOBaTh B METABCEIeHHON»2%, MHOrme BUIEOUTPhI CYILECTBYIOT B METaBCEJIEHHOM, IIe JIIOON yua-
CTBYIOT B HUX B BUJI€ CBOMX OHJIAlH-aBaTapOB ¥ B3aMMOJENCTBYIOT C aBaTapaMy JPYTuX MOJb30BaTeleN B peskume

274 Cm. Salmi, Bbie mpym. 18.

275 Cm. McCarthy & Schechter, Bbiie mpum. 45, 2, § 8:71.

276 Cm. TaM Ke.

27T Cm. TaM Ke.

278 724 F.3d 1235 (9th Cir. 2013).

279 Tam ke, at 1240.

280 Cm. The Players ’* Lounge, Bbimue mpum. 122.

281 Cm. Kristi Dosh, Former UGA Football Players Create NFTs to Benefit Current Players, Forbes (Dec. 28, 2021, 5:13 PM), https://
www.forbes.com/sites/kristidosh/2021/12/28/former-uga-football-players-create-nfts-to-benefit-current-players/?sh=2442f2c15163 [https://
perma.cc/JML5-YCWEF].

282 Cm. Brown, 724 F.3d at 1243-47.

283 Cm., nanpumep, K & K Prods., Inc. v. Walt Disney Studios Motion Pictures, No. 20-CV- 1753, 2021 WL 4394787, at *5 (D. Nev.
Sept. 23, 2021) (BbIHECEHO pellieHMe, YTO MePCOHaK MYJIbT(GuIbMa U GUTYPKY He BBOIMIIM TIOTPeOUTEel B 3a6TysKIeHIe OTHOCUTEIbHO
0mo6peHNst UCTIIA, TIOCKOJIBKY IMePCOHAK MMeJI IPYTHe UMSI Y BHELTHOCTb, YeM VICTeI).

284 Cm. John Morrow & James Dority, Trademark Law, NFTs and the Metaverse, Westlaw Today (June 29, 2022), https://today.westlaw.
com/Document/16ed47754f7d711ec9f24ec7b211d8087/View/Full Text.html [https://perma.cc/VZ3R-6HUG].

285 Hermes Int’l, 603 E. Supp. 3d at 104 n.3.
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peanbHOTO Bpemenn?s®, NFT momnafaioT B TaKKe UTPbI B BUIE aBaTapoB; IPYTMMM CJIOBaMM, MOXKHO Kymutb NFT,
IIpeCTaB/ISIONIie COOON aBaTaphbl IS MCIIOIb30BaHuMs B urpe’,

[IpumeuaTesibHO, YTO Ha TOPrOBBIX ILIONIAAKaX co3maroTcst NFT-aBaTaphbl, M300paskaroliye 3HaMeHUTOCTEN, a Ha
HEKOTOPBIX IJIaT(hOpMax MOSKHO KYIIMTh ST aBaTapbl M MCITOIb30BaTh X B MIpax Ha 9TuX wiardopmax?s. Hekoropbie
NFT-aBarapbl MOSKHO TIEPEHOCUTDH MEKIY BUPTYaIbHBIMU MUPaMU, U AaKe CO3MaHbl BUPTYa/IbHbIE TPOCTPAHCTBA,
KyZla MOKHO 3arpyskatb NFT-aBaTapbl, KyIUIEHHbIE Ha PasHbIX TOProBbIX Muiolaakax??, UYro kacaercs nena Hermes
International, To HEM3BeCTHO, MOXKHO JiM ObLJIO ObI TPUMEHUTD aHAJIN3 MeTaBcesieHHoN K NFT-aBaTtapy, M306paska-
IOIIIEMY M3BECTHOE JINIIO, 6e3 ero corymacusi B MeTaBcesieHHoi, a He K NFT BupryaabHoro akceccyapa?®. OmHako
B CJTy4YasiX, KOT/Ia UTpa n300paskaeT M3BeCTHOE JIMIIO B KaueCTBe aBaTapa 6e3 ero coriacusi, «Io4YTu BCe CYIbI» MPU-
MEHSIIOT KpUTEpHUit peobpasyoniero 1ucnoib3oBanus?’!, [Toatomy B cjieqyoiiemM pasaesie Mbl paCCMOTPUM BOITPOC
0 TOM, KaK IPaBo Ha MMyOIMYHOCTD MOKET MPUMEHSITHCS K HeCAHKIIMOHMPOBAaHHOMY MCIIOIb30BaHNIO 06pasa B Buie
NFT-aBaTtapoB MCXO[s U3 KpUTEpHs Ipeodpas3yIoliero UCioab30BaHusl.

2. I[IpumeneHnue Kpumepus npeodbpasyrouiezo UCNONb306AH UL

Bugeonrpbl mpeacTaBiIsioT COO0M «XyIOsKeCTBEHHbIE BhICKA3bIBAHMSI, TIOT3YIOLINECS TOV SKe 3all[UTON COTJIaCHO
[TepBoii MornpasKe, YTO M KHUTY M KMHOGWIbMbI»2%2, TT03TOMY e/ MCTel] YTBEPSKAAET, UTO BUAEOMUTPA HAPYIIIAeT €ro
[IPaBo Ha My6JIMUYHOCTD, CYI, JOKEH 06paTUThcs K aHam3sy [1epsoii nonpasku?®®. CornacHo KpUTepuio mpeobpasy-
IOIIIEr0 MCITOJIb30BAHMS, «€CI/IM TIPY MCIIOIb30BaHMA. .. 06pas MCTIIA B TOCTATOYHOMN CTereHn ‘TpaHchopmupyercs’,
TO, BEPOSITHEE BCETO, MPABO Ha MyGIMYHOCTD HE BbLIO HAPYIIEHO» X,

[TpaBo Ha MyGIMYHOCTD 3aIIMUIIEHO 3aKOHOM, KOT/Ia aBaTaphl B BUAEOUTPAX MTPEACTABIISIIOT COO0M «OyKBaJIbHBIE,
TpaguIyOHHble 1300paxkeHus»?. Hanpumep, B meine No Doubt v. Activision Publishing, Inc.?® cyn mopmepskai
IPaBO MY3bIKAJIbHO IPYIIITbI HA TyGIMYHOCTb, TaK KaK aBaTapbl B BUIEOUTPE M306paskaii « CreHepUPOBaHHbIE KOM-
MIbIOTEPOM 0Opa3sbl peabHbIX YYACTHMUKOB TPYIIIIBI, TIIATELHO pa3spaboTaHHbIe /ISl MUMUTALIMM CXOLCTBa», @ TAKIKe
«UCTIOJTHSITY TTeCHM B cTusie pok»*’. Kpome TOro, cym OTKIOHWT apryMEHTAIMIO CO3ATesT BULEOUTPBI O TOM, UTO
TpaHchopmalyst aBaTapoB ObIa TOCTATOYHOM, TOCKOJIbKY OHM €/ ICTBOBAJIY B OTKPHITOM KOCMOCE U IPYTUX JIOKa-
LMSIX, COMEPsKAILMX «BbIIYMaHHbIE 3JIeMEHTbI»2%, AHa/OrMuHbIM 00pasoM, «Cyibl TpeTbero u JIeBsToro OKpyros,
paccMOTpeB MOYTHM MAEHTUYHBIE [ejia» MIPOTUMB OJHOIO M TOTO K€ OTBETUMKA, BBIHEC/IM PeIlleHNs B 3allUTy IpaBa
VICTIIOB Ha IMy6/IMYHOCTD; peyb IIJIa O TOM, UTO aBaTapbl B BUAEOUIPAX TOBTOPSUINM IIBET KOKM 1 BOJIOC, TPUUECKH, BEC,
pocTt u 6rorpadmyecke JaHHbIe UCTIIOB ¥, KaK ¥ MCTIIBI B TO BpeMsI, UTpasii B GyTOOIbHBIX KOMaHIax KOJUIemKen?.

286 Cm. Morrow & Dority, Bbitue npum. 284; Geri Mileva, Top 10 Metaverse Games to Immerse Yourself Into (2023), Influencer Mktg.
Hub, https://influencermarketinghub.com/top-metaverse-games/ [https://perma.cc/D8CJ-9A9D] (Mar. 15, 2023).

287 Cm. Hoogendoorn, Bbiiie mpum. 246.

288 Cm., Hanpumep, WPT Ambassadors Steve Aoki & Brad Owen Headline Poker Heroes NFT Project, WPT Global (May 12, 2022),
https://www.worldpokertour.com/news/wpt-ambassadors-steve-aoki-brad-owen-headline-poker-heroes-nft-project/ [https://perma.cc/
A53N-65XC]; 3,333 Steve Aoki NFT Avatars Join the Sandbox, Bbiute npum. 20; Tan, Bbiie mpum. 123.

89 Cm., nanpumep, CloneX, RTFKT, https://clonex.rtfkt.com/ [https://perma.cc/MWG6-AQ2X] (last visited Oct. 6, 2023); Introducing
NFT All Stars Level 1, GEENEE, https://geenee.ar/nftall-stars-game/ [https://perma.cc/M6YA-5RBF] (last visited Oct. 6, 2023);
Interoperability Overview, SANDBOX, https://sandboxgame.gitbook.io/production/interoperability/interoperability-overview [https://
perma.cc/T5LJ-C4UR] (last visited Oct. 6, 2023).

20Cm. Hermes Int’1 v. Rothschild, 603 F. Supp. 3d 98, 104 n.3 (S.D.N.Y. 2022).

291 McCarthy & Schechter, Bbie nmpum. 45, 2, § 8:73.

292 Tam e (umrupyercs Brown v. Ent. Merchs. Ass’n, 564 U.S. 786, 790 (2011)).

295 Cm. TaMm xe.

294 Tam ke, § 8:72.

2% In re NCAA Student-Athlete Name & Licensing Litig., 724 F.3d 1268, 1274 (9th Cir. 2013) (umtupyercs Comedy III Prods.,
Inc. v. Gary Saderup, Inc., 21 P.3d 797, 811 (Cal. 2001)).

29 122 Cal. Rptr. 3d 397 (Ct. App. 2011).

29T No Doubt, 122 Cal. Rptr. 3d at 409-11.

298 Tam ke, at 411.

299 McCarthy & Schechter, Bbirie mpym. 45, 2, § 8:73; Cm. Taxke Hart v. Elec. Arts, Inc., 717 F.3d 141, 146, 166 (3d Cir. 2013); In re
NCAA Student-Athlete Name & Licensing Litig., 724 F.3d at 1276-79.
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[TosTomy B 11ITaTax, rae Cymbl IPUMEHSIIOT KPUTEPHUIi TPeobpasyoIlero 1CIob30BaHusl, Cyl, CKOpee BCero, BbIHe-
CeT pellieHNe, YTO HeCAHKIVIOHVPOBAHHOE «PeaICTUIHOe M300paskeHre» U3BECTHOTO yesioBeka B Buae NFT-aBarapa,
Gyiaromapsi CXOXKMM uepTaMm U GU3MUECKUM XapaKTePUCTUKAM U MAEHTU(DUIMPYIOIIEMY KOHTEKCTY, HapyIllaeT ero
mpaBo Ha ny6ianuHocTh®., Hampumep, eciiu B ceTeBol Mrpe, rae Mojib30BaTei MOTYT IETh M BBICTYIAaTh C KOH-
uepramu, Kak B urpe No Doubt, npogatorcst NFT-aBarapsbl, n306paskaroiiye peajbHO CYIeCTBYIOIIMX MEBIIOB C UX
XapakTepucTuKamu (Ofesk/a, BET KOKI, BOJIOChI, UePTHI JIMIIA), TO B COOTBETCTBMM C IIPABOM Ha MYGIMUHOCTD CYI,
BEpOSTHO, 6YIeT Ha CTOPOHE 3TUX MEBILIOB, TIOCKOJIbKY aBaTaphbl «IPMHUMAIOT (GopMYy 6YKBAJIBHOTO M306paskeHmsI»
MX YepT U UMUTHUPYIOT UX pof 3aHaTuii’!, Cutyanms He MeHsIeTCsl OT TOTO, YTO B 3TOM Urpe MOJIb30BaTeM MOTYT
ClieNiaTh Tak, YTOOBI aBaTapbl VICTIOIHSUTMA TIECHY, KOTOPbIE HACTOSIIME YYACTHUKY TPYTINbI HE TeJU, U UCITOJTHSIIIN
MX «B HEOOBIUHBIX MECTaX, BK/IIOUAst KOCMUYECKOE MTPOCTPAHCTBOY»; TIPABO MY3bIKaJIbHON I'PYIIIbI HA MyOIMYHOCTD
HapylIllaeTcsi, TOCKOJIbKY aBaTapbl 3aHMMAIOTCSI TOM 3Ke «IeITebHOCThIO, C IIOMOIIIBIO KOTOPOJi TPYIINa 1061Iach
M3BECTHOCTY U IIPOLOJIKAET [0JIb30BaThCs e10»°0%, Takum obpasom, ecii NFT-aBarap o6/agaeT 6/1M3KUM CXOL,CTBOM
C JIMYHOCTbIO B BUJIE UePT Jnia U GU3MUIeCKUX 0COOEHHOCTEeN, a TaKKe B BUIE AeCTBUIA, KOTOPbIMM M3BECTHA 3Ta
JIMYHOCTD, TO pellleHne Cyfia, CKopee BCero, OyzeT TakuM ke, kak u B nesie No Doubt, naxke ecniu NFT-aBarap Ha-
CTPOEH HEeOOBIYHBIM ¥ HepeaCTUYHbIM 06pasom®®,

B ormymmune ot menia No Doubt, B nene Kirby v. Sega of America, Inc.>** aneyuisiiiioHHbIN Cyf, BTOPOTO OKpyTa IIITaTa
KanudopHust mocTaHOBMII, UTO, XOTSI aBaTap ObUT «ITOXOK Ha IEBUILY » U «B TIOCTATOUHO CTEIEHM HATIOMUHAJ Ye€PThI
Y JIMYHBIA CTWIb TIEBUIIbI, YTOObI HABECTM HA MbIC/Ib O MOAPaskaHMUM» (PbIKYME BOJIOCHI, ajble Tyobl, hopMa Jimia
u r1a3, purypa u hupmeHHbIe (pasbl), OFHAKO 06pa3 6pLT TpaHCHOPMIPOBAH HACTOIBKO, UTO MPABO HA MMyOIMYHOCTh
nepecTao AeicTBoBaTh> . Cy IIOCTaHOBMII, UYTO «OObIUHAS IPUUYECKa», «TPALULIMOHHBIN KOCTIOM», TAHLIEBa/IbHbIE
IIBVKEHMSI ¥ 06CTaHOBKA «KOCMMUECKOTro peroprepa X XV Beka» TOCTaTOUHO CUJTbHO OT/IMYAIOT aBaTap OT PeabHOM
neBuipr®, AHasorMyHbIM 06pasoMm, B gesie Hamilton v. Speight®” Anemnsauyonusiit cyg CIIA no TpeTbemy OKpyry
MMOCTAaHOBWI, YTO MCITOJIb30BAHHASI B BUIEOUTPE BHEIIHOCTh (yTOONMMCTA B KaUeCTBEe aBaTapa JOCTATOUHO CUJIbHO
OTJIMYAETCST OT BHEIITHOCTY UCTIIA ¥ OTKJIOHMJI €0 MCK O TIPaBe Ha MMyGIMYHOCTh; TPV 9TOM aBaTap MMeJ OMMHAKOBbIE
C MICTLIOM IIBET KOXKM, YEePThI JIMIIA, IPUYECKY, TeJIOCIOKEH e, TOJIOC M KOCTIOM 1 Takke urpaji B Gpyr6om*®. Kpome
toro, B gesie Mitchell v. The Cartoon Network, Inc.’” okpysknoii cyn CIIIA o okpyry Hbro-JIskepcu ocTaHOBMIL, UTO
MePCOHAXK MYJIbTGWIbMA HE HAPYLIWJI TPABO M3BECTHOTO reiiMepa Ha MyOIMYHOCTD, XOTSI Y HUX ObLIIV OMUHAKOBbBIE
«JJIVHHbIE YePHbIE BOJIOCHI ¥ GOpOAa», CXOKast MPEeIbICTOPYSI U Y€PThI IMYHOCTH; OTHAKO TIEPCOHAK «BbBITJISIIEN He
KaK 4eJIOBEK, a KaK TMIaHTCKast TJIaBarolias rojioBa 6e3 TYJIOBMINA, IPUObIBILAS 13 KocMoca»>!P,

NFT-aBaTapbl ualiie BCEro BbIIVISIIST Kak BHE3EMHbIE CYIIIeCTBA; B 9TOM CJTyuae X 3aituiiiaeT [lepBas mompaska, Kak
B menax Hamilton u Mitchell®!!. 9To MoryT 6bITH ¥ MHbBIE CYIIIECTBA, TaKMe KaK MHOIIJIAHETsIHe, 30MOM 1 KPOJIMKY Ha

304

300 Hart, 717 F.3d at 168.

501 No Doubt, 122 Cal. Rptr. 3d at 407 (uutupyercs Comedy III Prods., Inc. v. Gary Saderup, Inc., 21 P.3d 797, 808 (Cal. 2001)).
Taxast urpa yske CKOPO MOKeT MOSIBUTHCSI B MeTaBCeJIeHHOM. 3ByKo3amnuchiatolast komranust Universal Music Group v otznesbHble 3Ha-
menurtocty corpysamnyaiot ¢ NFT-kommanmei Genies, mianupys 3armyctutb NFT-aBaraps! neBros B MeraBcesieHHou. Cm. Dean Takahashi,
Genies Raises $150M at over $1B Valuation for Metaverse Avatars, VentureBeat (Apr. 12, 2022, 7:01 AM), https://venturebeat.com/
games/genies-raises-150m-at-over-1b-valuation-for-metaverse-avatars/ [https://perma.cc/8FWH-4G32]. Vx BupTyasibHbie 06pasbl «GymyT
MCIIO/Ib30BaThCS B KAUECTBE 3allaCHbIX Ha OHIAIH-MEPONPUATHSIX », KOTOPbIE, CKOPEe BCEro, OYAYT MPEACTaBIISATh COOON KOHIEPTHI B Me-
taBceseHHol. Tam ske; cm. Harry Chen, Virtual Concert in the Metaverse: The Future of the Musical Industry, EventX (July 20, 2022),
https://www.eventx.io/blog/virtual-concert-in-the-metaverse-the-future-of- the-musical-industry [https://perma.cc/RPY7-MYWT].

%92 No Doubt, 122 Cal. Rptr. 3d at 411.

303 Cm. Tam xe.

304 50 Cal. Rptr. 3d 607 (Ct. App. 2006).

305 Tam ke, at 613.

306 Tam ske, at 616.

507 827 F. App’x 238 (3d Cir. 2020).

308 Cm. Tam ke, at 240 (YCTaHOBIIEHO, UTO aBaTap «[cpaxkancs] ¢ haHTaCTUYECKIMM CYLIECTBAMM B BBIMBILLIEHHOM MUpPe» U CITYKUT
B apM1M, & UCTEL] He [ieJiajl HU TOTO, HU APYTOrO).

309 No. CV 15-5668, 2015 WL 12839135 (D.N.]. Nov. 20, 2015).

310 Tam ske, at *5.

311 Cm. Hamilton, 827 F. App’x at 240; Mitchell, 2015 WL 12839135, at *5; Hoogendoorn, Bbiite npyum. 246.
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nByx Horax>'2, Ha mHorux riargopmax NFT aBatapbl, KOTOPbIE KasKyTCS TIOXOKMMM Ha JIFOIEN, IPeICTaBIIsIOT COO0M
HepeayMcTUUHble 06pasbrs, Hanpumep, B MeTaBcesieHHOM Urpbl The Sandbox GbLIV TIPOIaHbI THICSUM ITMKCETbHBIX
NFT-aBarapos mysbikanta Ctusa Aok, TTokymnaresnb Takoro NFT MOKeT B3aMOIECTBOBATE C OPYTMMM JIFOIbMMU
KaK BUPTyaJibHast IMYHOCTb Aoky>', OmHaKo Kaskablii aBaTap 06/1agaeT YHUKAIbHbBIMM XapaKTePUCTUKAMMU, KOTOPbIe
3HAUNUTEJIbHO OT/IMYAIOTCST OT XapaKTEPUCTUK peasibHOro Aoku®'e. Tak, y HacTosIero AOKM [yIMHHbIE KallITAHOBbIE
BOJIOCHI, @ €r0 aBaTapbl HOCSAT Pa3/iMyHble IIPUUYECKU: OT CBETJIBIX BBICOKMUX OCTPOKOHEUYHBIX MMUKOB C IIBETOYHBIM
BEHKOM [10 JJIMHHBIX BOJIOC 11BETOB pamyry ¢ poramu’’. Kpome Toro, y MHOTMX aBatapoB AOKM I[BET KOKM HeecTe-
CTBEHHOTO OTTEHKA U IPYTVie HeueJIoBeYeCcKye XapaKTePUCTUKI; KOCTIOMBI KaK/IOTO aBaTapa YHUKAJIbHBI, 1 MHOTME
13 HUX HE COOTBETCTBYIOT CTWUJIIO HACTOSIIEro Aokim’!8,

Ecsn 6b1 B pamkax urpsl The Sandbox 3T NFT BbIITyCKaJuCh U MPORaBanCh 6e3 coriacust AoOKM, Cyl, MOT 6bl
CYeCTb, YTO TaKOe MCIIOIb30BaHNe B JOCTATOYHOM CTeNeH! TPaHCHOPMUpPYeT JIMYHOCTb AOKM 6arogapst onmcaH-
HbIM Bblllle HeOGbIYHbIM XapakTepuctukam®’, Kpome toro, pemrenne cyma no Tperbemy okpyry riacut: «Ocraercst
OTKPBITHIM BOIIPOC... MOT'YT JI ITPETEH3UM Ha MPABO MYOGIMYHOCTM PACIIPOCTPAHSITHCS HA... MUMKCEIM3UPOBAHHbBIE
n3obpakenist [aBarapoB]|»>2’. ViHbpIMK CJIOBaMM, MMKCEIM3UPOBAHOCTb aBaTapa, Kak B C/Iydae ¢ aBarapamu AOKH,
MOXKeT cJesaTh 0b6pa3 mpaBoobiasaressi MeHee UIeHTUDUIMPYEeMbIM, UTO YMEHbBIIIaeT CTelleHb IIaBeHCTBOBaHMS
€ro rpasa Ha my6muyHoCTh>2, OfHAaKO HEKOTOPbIE aBaTapbl AOKM GOJIbIIIEe HATIOMMHAIOT PeaTbHOrO MY3bIKAHTa CBO-
VMU JJIMHHBIMY KaIlITAHOBBIMM BOJIOCAMM M CTMJIEM OIEKAbI; IIPY 3TOM ero o6pa3s TpaHCHOPMUPYETCs He B TAKOM
CTerneHy, YToObI 3aTparnBarh IPaBo Ha IMyOIMYHOCTL 2,

Kpome TOro, Bo3sMOsKHOCTb 3allIUThI IPaBOOOIIafaTe el OT HeCaHKIMOHMPOBAHHOT'O MCII0JIb30BaHMsI UX 06pa30B
B BUJIEOMTPAX B paMKax MpaBa Ha MyOGIMUHOCTh 3aBUCUT OT COMYTCTBYIONMX 06cTosiTenbeT®?, Cyp o Tperbemy
OKpYT'y TIOCTaHOBMJI, YTO €CJIM XyIOKeCTBEHHbIE 3JIEMEHTbI BUJ€OUT Pbl, BHEILIHNME 110 OTHOIIEHUIO K U300 PasKeHIIO
UCTIIA, «CYIIECTBEHHO BVSIIOT Ha UCIIOb30BaHye WM 3HaueHue obpasa [ucTial», To cyf OygeT paccMaTpuBaTh UX
Kak sj1eMeHThI TpaHchopmanyu obpasa®?t. Bo MHOrMxX Bumeourpax, KOTOpbIE CyIbl paHee pacCMaTpUBaIN B JeIax
0 IpaBe Ha MyOJIMYHOCTD, aBaTap UCTLA MOT IIPeICTaBIISITh, HAIIPMUMep, TOIbKO (HyTOOMCTA Ha MTOJIe MM MY3bIKaHTa
B I'PYTIIIe, ONHAKO UT'PbI B METABCEJIEHHOI YaCTO He OI'PAaHMUYMBAIOTCSI OLHMM LM POBBIM JTaHIIIA()TOM MITM KOHEYHOM
11e/1b10°%°, OHM MPEIOCTaBIISIIOT MOJIb30BATEIISIM PAaCIIPEHHbIE BO3MOXKHOCTY YIIPABJISITh UTPOIA U «CYILECTBOBAHMEN»
CBOMX aBaTapoB B LejioM>%, DTa HOBas 3pa B 06JIaCTy UT'P HACTYIIMIA 61arogapst crpemiennio Muorux NFT koMImaHmi
IIOCTUYb MHTEPOTIepabesIbHOCTY — BO3MOKHOCTM B3aMMOJENCTBIUSI MESKAY BUPTYaIbHBIMM MUPAMU U IIaTGopmMamu
B MeTaBceieHHOoI>2". irpoBoit mup NFT yske peanusyer 3Ty Leb.

312 Cm. Hoogendoorn, Bbiie mpum. 246.

513 Cwm., Hanipumep, Steve Aoki Avatars, OpenSea, https://opensea.io/collection/steve-aoki-avatars [https://perma.cc/4V]S-LAUW]
(last visited Oct. 6, 2023).

314 Cm. Tam xe.

315 Cm. Tam sxe.

516 Cm. Tam xe.

517 Cm. Tam xe.

318 Cu. Tam ske.

319 Cm. Tam sxke.

520 Hart v. Elec. Arts, Inc., 717 F.3d 141, 166 n.38 (3d Cir. 2013).

32 Cwm. Tam xe.

522 Cm. Steve Aoki Avatars, Bbiiire pum. 313.

523 Cm. Hart, 717 F.3d at 169.

324 Tam sxe.

325 Cm., nanpumep, CloneX, Boiute mpum. Introducing NFT All Stars Level 1, bime mpum. 289; Interoperability Overview, Bbiire
mpum. 289.

326 Isaiah Richards, Metaverse: Already Existing in Video Games?: MMORPGs Resemble the Digital World; What’s Different?, Tech
Times (Jan. 11, 2022), https://www.techtimes.com/articles/270347/202201n/metaverse-already-existing-video-games-mmorpgs-resemble-
digital-world-what.htm [https://perma.cc/N6HG-]YT2].

327 Cm. Sophie Goossens & John P. Feldman, Gaming in the Metaverse - An NFT-PoweredRevolution?, Intell. Prop. & Tech. L.J.,
Nov.-Dec. 2021, at *4; Ash Koosha, The Future of the Metaverse Hinges on Interoperability, FAST CO. (Oct. 11, 2022), https://www.
fastcompany.com/90794333/the-future-of-the-metaverse-hinges-on-interoperability [https://perma.cc/4VV]-MEC]].
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Hanpumep, CloneX - sto NFT-aBaTap, cylecTByIoUmii B Buge 3D-daiina®®, VIrpoku Moryr sarpyskarb STOT
aii Ha pasnnuHble IaTGOPMBI, MOTyYast JOCTYI K urpe B KauectBe NFT-aBarapa B pasiuMYHbIX UTPOBBIX Cpe-
Iax3¥. Dra HOBas TEXHOJIOrMS MO3BoJIsIeT Biageabiam NFT pa3sMelars CBOM aBaTaphbl B 6eCUMC/IEHHBIX BUPTYalb-
HBbIX MUpax, KOTOpbIe OHM M CaMU MOTYT pa3pabaThiBaTh ¢ HY/S. [Ipy 9TOM HesSCHO, GymeT Jiu 3allUIIeHO MPaBo
Ha MyGIMYHOCTb B CUTYallMsIX, KOTa UTPOKM MOTYT CYIIECTBEHHO M3MEHUTh KaK OKpY)KeHMe, TaK U JeHCTBUS
aBarapa, IIOTeHIIMaIbHO HapyIialero mpasuia. Cym MOKET TOCUUTATb, UTO STU HOBbIE UTPOBbIE QYHKIIUN «TIPU-
JAIOT [HEeCaHKIMOHVPOBAaHHOMY MCITOJIb30BAHMIO | HEKUI SOTIOJIHUTEbHBIN TBOPUYECKUI JIEMEHT, BHIXOISILINNA 32
paMKH... ‘0BBIYHONM Bapualumu’ », TeM CaMbIM CYIIeCTBeHHO npeobpaskas NFT-asarap®'. B cienyroiiem pasmere
MBI PACCMOTPUM <«SIBHbI€» BpefHble nociaenctsust NFT, BbimesnsieMble MpaBOBEAaMy B CBSI3M C HapyllleHVeM MpaBa
Ha My6IMYHOCTD>!.

C. Ucnonp3oBaHMe IpeLieIeHTOB IPOTUB HOBBIX YIrpo3

[TpaBoBem Mapk Konpan, cuntaer, 4To, XOTsi Tpo6s1eMbl, C KOTOPBIMY CTAJIKMBAIOTCSI IPAaBOOOsIaIaTe M, <HE HOBBI,
MX TIPYMEHEHVe B MUpe KUOePTBOPEHNIA CTaBUT Tiepe]l HaMy MHTePeCHbBIE I CJIOKHbBIE 3afaun»>>2, B uacTHOCTH, TTPO-
(dheccop Konpag o6cyskmaeT KOHQIMKT MeKIY IPaBoM Ha IyOGIM4HOCTb 1 [TepBoii monpaBKoy B KOHTeKcTe NFT%,
OH muIIeT, YTo 3TOT KOHGIMKT «TOJIBKO 060CTpuicsa» ¢ nossiaennem NFT 13-3a X HOBM3HBI ¥ TOro (hakra, 4To
CymaMm MpUAETCS TPUMEHSTb KOHCTUTYIIMOHHbIE TTPVHIIMITBI Y MIPUHIIUITBI OOIIETO MPaBa «K TEXHOJIOTUU, KOTOPOI
e/iBa VICIIOJIHWIOCH TTOJIAECATKA JIeT»>4, AHanmusupys mpuMep XymoskHMKA, Beimyctusinero NFT cBoeli KapTUHbI
C 1306paskeHMeM U3BECTHBIX OOKcepoB, mpodeccop KoHpa mpeamnosoxkuI, UTo «IeHexkHbI» Xapaktep NFT nenaet
KOMMepUEeCKYIO IeSITeJIbHOCTh X OCHOBHOM 11€JTbI0, «HE3aBUCHUMO OT TOTO, HACKOJIBKO ‘TTPeo6pasyonimm’ SIBIsIeTCs
npousBenenne»’s, OMHAKO OH TAKKe OTMEYAeT, UTO «IM3aiiH, BIIOJIHE BEPOSITHO. .. M30EXKUT MCKa O TIpaBe Ha Mmy-
GJIMYHOCTDY», TOCKOJIBbKY JIEXKalllee B ero OCHOBE MPOM3BeIeHNe SIBIIIeTCS XyOoKeCTBeHHbIM®®, [[pyTie mpaBoOBe/bl
BbICKA3bIBAIOT aHAJIOTMUHbIE COOGpaskeHsT>’ . OHM OTMEUAIOT, UTO, XOTS «KoMMepueckuii xapakrep NFT mpoTuBo-
peunt» aprymeHTam [lepBoi1 mompaBku, OqHAKO «4eM B Gosibliiieit cteneHn NFT cogepskKUT XyqosKeCTBEHHOE. . . U30-
GpaskeHue yesioBeKa, TeM 60j1ee BePOSITHO, YTO K Hemy 6ymeT npumMeHeHa saumTa [TepBoi nmompaBkm» 3,

HOpyroit npaBoBen, — Creiicu M. JlanTaHb - paccMaTpuBaeT KOHGIMKT MeKAY 3aKOHOM 00 aBTOPCKOM IIpaBe
M [IPaBOM Ha ITyGIMYHOCTD B ripoctpadcTee NEFT3¥, To ee cyioBam, JIIOIM, YbM U306 PaskeHNsI CTaJIM BUPYCHbIMM B VIH-
TepHeTe, ¥ 3HAMEHUTOCTH, KOTOPBIX (hoTorpadupyroT mamapariiiy, 06bIYHO He MOT'YT OCTaHOBUTh PACIIPOCTPAHEHME
CBOMX M306paskeHni pororpadom, MOCKOIbKY MOCTEeNHNIA, KaK BIaesiel] aBTOPCKMX MTPaB, <MMeeT UCKITIOUNTETbHbIE
IpaBa Ha BOCIIPOM3BeIeHMe 1 pacipocTpadenye dpororpaduii»>©. ITo MHEHMIO SKCIIepTa, 3TO OrpaHMUIMBAET CII0CO6-
HOCTBH choTorpadpOBaHHOIO YeJIOBEKA OTCTaMBaTh CBOM ITPaBa Ha MCIIOIb30BaHME CBOETO M300PasKeHMSsT, KKOTOPbIe
3aKkoH 06 aBTOPCKOM IpaBe He MPU3HAET», HAllpUMep, B TAKUX CUTYalMsIX, Kak KOMMepluanusaims Gpororpadumn

528 Cm. CloneX, Bbiue mpum. 289. Enie opuu npumep apyskenust urposoro mupa NET B cropony coBmectumocty - NFT All Stars
Level 1. Introducing NFT All Stars Level 1, Bbitire npum. 289. dta urpa 6pu1a paspaboraHa COBMECTHO HECKOJIBKMMU UI'POBBIMU KOM-
MaHusIMK 11 MeTaBcesieHHbIx. OHa nosBoisieT Biaanesnbity NFT-aBarapa 0600 U3 9TUMX KOMIAHWIA TIOMECTUTb €r0 B MPeIJIOKEeHHYIO
06CTaHOBKY ¥ B3aumogeiicTBoBarh ¢ ngpyrumu NFT-aBatrapamu B peasibHoM BpemeHu. CM. TaM Ke.

529 Cm. CloneX, Boie mpum. 289; Introducing NFT All Stars Level 1, Bbie npum. 289.

330 Hart v. Elec. Arts, Inc., 717 E.3d 141, 169 (3d Cir. 2013) (umrupyercs Winter v. DC Comics, 69 P.3d 473, 478 (Cal. 2003)).

31 Ghaith Mahmood, Tara McCortney & Nima Mohebbi, NFTs and the Right of Publicity: Assessing the Legal Risks, JD Bsiue (Aug.
16, 2021), https://www.jdsupra.com/legalnews/nfts-and-the-right-of-publicity-9050692/ [https://perma.cc/7] TL-R7TWH].

332 Conrad, BbIie mpum. 12, at 152.

353 Cm. Tam ke, at 147.

534 Tam ske, at 147-48.

335 Tam e, at 150.

536 Tam xe.

357 Cm., Hanpumep, Anthony J. Dreyer & David M. Lamb, Can I Mint an NFT with That?: Avoiding Right of Publicity and Trademark
Litigation Risks in the Brave New World of NFTs, WESTLAW TODAY (June 2, 2021), https://today.westlaw.com/Document/150a657b
cblcallebbea4f0dc9fb69570/View/Full Text.html [https://perma.cc/8SVT-KFDM].

538 Tam xe.
339 Cm. (Lantagne, 2022).
540 Tam ske, at 277.
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WV ee paclpoCTpaHeHne B coumanbHbIxX cetsax>*. ITpodeccop JIaHTaHb OTMEUAET, YTO «CYIAbl OTHAIOT MIPeIIIouTe-
HMe [IpaBy [1paBoobazaresis 06HaponoBaTh Gororpaduio nepesn npaBoM cyobekta 610KMpoBarh ee»>*2, lanee oHa
nuiet, uto NFT 3HaMeHYyIOT cO60 CABUT B ITOJTHOMOYMSIX ITpaBoOG IamaTesieN, oCKOIbKY «JIF000I YeJIOBEK MOYXKET
cosgatb NFT», moatomy J1t060J, KTO SIBJISIETCSI 00bekToM (oTorpadum, MOKeT co3maBarh 1 MOHeTusupoBaTbh NFT
camoro cebs>*,

KomMMmeHTaTOpbl OTMEUAIOT, UTO ITPOOJIEMbBI, CBSI3aHHbIE C HApYIIIeHWeM IpaBa Ha MyOJIMYHOCTh, YCUIMBAIOTCS,
KOIJIa KaHaJIOM TaKoro Hapyiienus sisjisercst NFT**. OnHoit u3 npuunH «6ojiee BbIpaskeHHbIX [PUCKOB]» SIBJISIETCSI
«memokparnuHoctb NFT»3%, JTro60ii yesioBek MoskeT co3natb NFT uero yrogHo — IJist TOro «He TpeGyeTcsl HUKaKMX
IOPUINYECKIX 3HaHWUT»>*, [T03TOMY MOYKET «BO3HMKHYTb COBIa3H CBS3aTh CYIeCTBYIOIIEE M306paskeHe YeloBeKa
¢ NFT, uto6s1 66ICTPO 3apaboTath AeHbrn»**. D1a mpobiema ycyry6isieTcs: TeM, 4To 60J1bliie BCEro BHUMAHMS ITPH-
BjIeKatoT «uMeHHO Te NFT, KoTopble CO30atoTcs 6e3 0COOBIX YCUITNIA, HO TIPOIAIOTCS 32 OIIEIOMIISIONINE CYMMBI. . .
TaK MPOMCXOOUT, B YACTHOCTHU, IIOTOMY, UTO 418 co3panusi NFT yacTo BbIOMPAIOT BUPYCHbBIE M300pakeHms» >4,

I pyroit mpo61eMoii, BbI3bIBAIOILIEH PACTYIIYIO 03a604eHHOCTD B cBsi3u ¢ NFT, SIB/iTeTCSl aHOHMMHOCTh TPaH3aK-
1mii B 6y1okueiine®. « BinagenbiieB NFT 4acTo mpakTUYeCKM HEBO3MOYKHO OTCJIEIUTh M3-3a AHOHMMHOTO XapaKkTepa
OHJIAMH-UAEeHTU(PUKALMMA KPUITOBAIIOT. ..»* [To c/ioBaM 3KCIepToB, copyfraud («MOILIEHHUYECTBO C aBTOPCKUM
MpaBOM», KOI[Ia uej0BeK, He BJaJelollnii aBTOPCKMMM MpaBaMiM Ha MpOuU3BeleHNe, BbimaeT cebs 3a Bjamesbiia
TaKMX IPaB) «BbI3bIBAET OCOOEHHO cepbe3Hbie Po6sembl [B oTHOIIeHN NFT| u3-3a aHOHMMHOCTM GJIOKYeNTHA»,
MIOCKOJIbKY «3aTPYOHsIET IPOBEPKY» BJIAAeJIbIa aBTOPCKMX [IPaB Ha OCHOBHOE MpousBenenne’>!. MoleHHnYeCcTBO
C aBTOPCKMM TIPAaBOM ellie 60Jiee YCIOKHIETCS M MOSKET IMPUBECTY K HapyIIIEHMIO TTpaBa Ha MyOGIMYHOCTb, KOT/Ia OHO
CBSI3aHO C TIPOJIaskeli aBTOPCKMX MpaB Ha ITPOM3Beie e, B KOTOPOM JCITOJIb30BaH 06pas IPyroro yejoBeka, Kak o6pas
Jay-Z B mene Roc-A-Fella Records, Inc.’** BO3MOKHOCTb TOrO, YTO aHOHMMHOCTb 6JI0KUeiiHa TIOMellIaeT [IPaBoo6-
JlajaresisiM Jo6MBaThCA BO3MeEIleHus yiepba, o6cyskaanach 1 B otHoweHnyt NFT B MeTaBceleHHbIX S, B ogHO
M3 CTaTeli TIOMUEPKMUBAJIOCh, UTO pa3paboTKa 11GbPOBOr0 KOHTEHTA B METABCEIEHHOV «aHOHMMHBIMU aBaTapamu»
«3HAYUTEJIBHO YCJIOKHUT» UAEHTUDUKAIMIO CO3/IaTesIell TAKOrO KOHTEHTA ¥ TIPaBOIPYMEHNUTETbHbIE JENCTBUS 10
OTHOIIEHUIO K HUM>™,

VYyeHble TaKKe OTMEYAIOT, UTO, AAXKe eC/IM MOCTPaLaBIlIe CTOPOHBI UASHTUDUIUPYIOT HAapyIIUTeIel, Hems-
MEeHHOCTb TpaH3aKIMii B OJIOKUEHe CO3[aeT elle OJHO MPEeMsSTCTBME IJid IpaBoobiiagaresieil B OTCTaMBaHUM UX
npas>*®. «Cospanusiit NFT 6ymer cyliecTBOBaTh B 610KueliHe BeuHo»>*°. Ecyim NFT 6bul cO3[aH U IPOJaH C Ha-
pYILIeHKEeM TIpaB MPaBOOOBJIaaTelsl, TO «ero MOKYIaTe/Ib OyeT HaBCeraa 3aperucTpupoBaH B 60KUeliHe KaK ero
eIMHCTBEHHbIN Biiagesen»>>’. B oqHol U3 cTareil OTMEYaeTcsl, 4To IpaBoo6agaTe/l «CTOJIKHYTCS C Heolpee-

341 Tam sxke.

342 Tam sxe.

343 Tam ke, at 278.

344 Cm. Mahmood et al., Bbirme mpyum. 331.
345 Tam sxe.

346 Tam sxke.

47 Tam sxke.

348 Tam sxe.

349 Cm. Peter Willsey, Vincent Badolato, Haroon Mian & Jason Sobel, NFT Litigation: Shaping IP Rights in the Metaverse, Westlaw
Today (July 12, 2022), https://today.westlaw.com/Document/I4dec77580208ned9f24ec7b2nd8087/View/FullText.html [https://perma.
cc/3Q7X-8GCH]; NFTs and Intellectual Property, Reuters: Prac. L.: J. (Aug. 30, 2022), https://www.reuters.com/practical-law-the-joumal/
transactional/nfts-intellectual-property-2023-02-01/ [https://perma.cc/6DLK-A7E]]; (Lewis et al., 2021, at 19).

350 (Noh et al., 2022, at 325).

351 (Lewis et al., 2021, at 19).

352 Cm. B nenom Complaint & Demand for Jury Trial, Bbiute mpum. 227.

353 NFTs and Intellectual Property, Bbrmre mpym. 349.

354 Tam sxe.

355 Cm. TaM sxke.

3% Laura Ganoza & Ashley Koley, From Gamers to the Runway, Landslide, Mar.-Apr. 2022, at 21.
357 Tam sxe.
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JIEHHOCTbIO IIPM paspelleHnyt CIIOPOB, YUUThIBAsA HeOOPaTUMbIil XapaKkTep TpaH3aKLuil B 610kueiiHe»>*s, Kpome
TOTO, HEM3MEHHOCTh OJIOKUYENTHA [e/TaeT «B 3HAUNTETbHO CTeNeHM HeOlIpeleJIeHHbIM. .. ITPUMeHeHVe MPUHIIUIIOB
ob1ero mpasa K Tpansakuusam ¢ NFT»3°, CraumapTHbIM CPeICTBOM 3allMThl B feJlaX O IIpaBe Ha MyGIMYHOCTb
SIBJISIETCS IOCTOSIHHBIN CYIeOHbIN 3aIIpPeT, KOTOPbIN He MO3BOJISIeT OTBETUMKY «IIPOLOJIKATh HapyuieHue»>?, Ox-
Hako B KoHTeKkcTe NFT 3Ty opMy 3alUThl TPYIHO MPUMEHUTD K aKTUBaM, KOTOpPbIe KUBYT B CeTu «BEUHO» U He
MOTYT ObITh YHUUTOKEHBI®!,

HakoHelr, yueHble OTMEUAIOT PUCKHU, CBS3aHHbBIE C BOSMOKHOCTBIO TiepeHoca NFT Ha Ipyroi phIHOK MU TIIaT-
opmy, OTJIMYHYIO OT TOVA, Te OHYU OBV IIEPBOHAYAILHO ITPOAAHBI, C TOUKM 3PEHMST «ITPUMEHNMOCTHU JIUIIEH3MOHHBIX
YCJIOBMIA K TTOC/IENYIOIIMM MOKyTIaTessiM» 02, Tak, omsmm u3 moctonHcTB NFT SB/sIeTCsl BO3MOKHOCTD IEPEHOCHTD UX
3a TIpeeibl MePBOHAYaIbHOTO PhIHKA M IIPOJABaTh BTOPMYHBIM ITOKYTIaTes iM%, Harpumep, Kak yske 06CysKaaaoch
B JaHHOJ CTaThe, BO3MOKHOCTD ITepeHoca XxapakTepHa 11t UrpoBbIX Matdopm NFT, MHOTME 13 KOTOPBIX ITO3BOJISIIOT
oJIb30Bare M nepemeiarb cBou NEFT-aBarapbl MKy UIPOBbIMM M1atdopMamu U cpegamu®t. OIHaKo «B TaKUX
CUTYaIUSIX OYyOYyILINI MOKYTIaTeTh MOXKET He 3HaTh O JIMIIEH3MOHHBIX YCJIOBUSIX U OTPAHMUYEHUSIX» , HATTPUMeED, Pery-
JIMPYIOIIMX [IpaBa Ha UM 1 06pas, «CBA3aHHbIX C JaHHBIM [IPOM3BedeHMeM»>®. Bojiee TOro, «BKIIIOUEHME CChLIKI
Ha JIMLIEH3MOHHbBIe yCJIOBUS B MeTafaHHble NFT», Kak 3TO Jesat0T MHOTME TOProBble Iiommanky u cosgatenu NFT,
BPSI, JIV PELLIUT MTPOGIEMY HETTPUMEHVMbIX JIMIIEH3MOHHBIX YCJIOBUIA, TOCKOJIbKY TIOKYIIAaTe/Ib MOYXKET He IIOCMOTPETh
Ha MeTaJaHHble O COBEpPILIEeHMs MOKYIKM»>, Jaske eciu MOKyIaTe/ib MOCMOTPUT MeTafaHHble IIPMoBpeTaeMoro
NFT, napyiiieHye Bce paBHO BO3MOKHO, ITOCKOJIbKY «B cieike ¢ NFT MokeT He ObITb 9Talla, Ha KOTOPOM ITOKYIIaTe b
BbIpaykaeT CBOE COIVIACHE C YCJIOBUSIMM TOM CHENTKM»>¢7,

B vactu III mpencrasieH psig Mep, KOTOpbIe MOTJIM ObI IPUHSITh TpaBooOsagaresny, miaatdopmvbl NFT v cymbl [Jis
CIepKUBaHMS M OrpaHMdeHus mpouecca cosganus NFT, HapyIIaolyX IpaBo Ha MyOIMyHoCTL S,

358 NFTs and Intellectual Property, Bbiure mpym. 349.

359 Tam sxe.

360 o McCarthy & Schechter, Bbie mpum. 45, § 11:22.

361 Ganoza & Koley, Bbirue mpum. 356, at 21; Cm. NFTs and Intellectual Property, Bbiute mpym. 349.

362 Andrew Beatty, Alexander C. Drylewski, Eytan Fisch, Mana Ghaemmaghami, Nathan Giesselman, Stuart Levi, Daniel Michael,
Bao Nguyen & Anita Oh, Am. L. Inst. Continuing Legal Educ., Cryptocurrency Fraud: What Banking Business and Securities Lawyers
Need to Know (2022).

363 Cm. Tam xe.

364 Cm. o6eyskaenme soiie Pasger I1.B.2.

365 Beatty et al., Bbiire npum. 362.

366 Tam sxe.

367 Tam sxe.

368 Cm. mmske Pasgen III; Anthonia Isichei, OpenSea Blacklisted $27M Worth of NFTs, Including BAYC and MAYC: Report,
CryptoPotato (July 7, 2022), https://cryptopotato.com/opensea-blackhsted-27m-worth-of-nfts-including-bayc-and-mayc-report/ [https://
perma.cc/EB5Y-ZZKP] (onmcoiBaercst Toprosast miomanka NFT, koropast 3anpertia nmpopaxy NFT croumocTbio 6osiee 27 MUIIIOHOB
JIOJTapoB B OTBeT Ha coobuienust o kpaxke NFT); Jabari Young, NBA Union Executive Leads Talks to Help Players Make More Money
from NFTs, CNBC (May 4, 2021, 12:59 PM), https://www.cnbc.com/2021/05/04/nba-union-executive-leads-talks-to-help-players-make-
more-money-from-nfts.html [https://perma.cc/SDH6-MRS8R| (o6bsicHsieTcst, uto HaryonanbHas 6ackeT60sbHas 1Mra Havyasa eperoBopbl
c cosnaresnieM NFT ¢ doto- u BupeonsobpaskeHUsIMy 6acKeTOOIMCTOB C LIEJIbI0 «TIepeCMOTPa JIMLEH3MOHHOTO COTJIAIIEHMUS» [1JIST 3aILIMAThI
MpaB UTPOKOB Ha ux nsobpaskenns); James G. Gatto, NFT License Breakdown: Exploring Different Marketplaces and Associated License
Issues, Nat’l L. Rev. (Sept. 21, 2021), https://www.natlawreview.com/article/nft-license-breakdown-exploring-different-marketplaces-
and-associated-license-issues [https://perma.cc/SMYZ-RBY5] (00BSICHSIOTCS pa3inumst MEXKAY OTKPBITBIMU, KyPUPYEMBbIMU U TIPO-
MpYeTapHbIMYU TOPTOBBIMU TUIOIIAAKAaMM B CBsi3u ¢ npopaskeit NFT, a Takke TOT (aKT, UTO YCJIOBUSI TOProBbIX IIomanok NFT «4acto
He BIIOJIHE YUMTHIBAIOT MEPbI 3alUThI, HEOOXOAMMbIE BJIae/IbliaM MHTEJIJIEKTYaIbHOM COOCTBEHHOCTM B COCTaBe 6a30BOro 1MppoOBOro
akTuBa, cBsg3aHHoro ¢ NFT»); Gregory J. Battersby & Charles W. Grimes, Multimedia and Technology Licensing Agreements, 1, § 4:81
(2022); China’s First Court Ruling on NFT Art Theft Holds Marketplace Accountable, Yahoo Finance (Apr. 25, 2022), https://finance.
yahoo.com/news/chinas-first-court-ruling-nft-093000697.html [https://perma.cc/QJP4-W]JH?7] (ommcsiBaercs, Kak cyn B Kurae mpusiek
K OTBETCTBEHHOCTM Toprosyto miowianaky NFT 3a To, 4To OHa paspelniia rmosb3osaresto co3narb NFT ¢ ucnonb30BaHMeM YKpPaJeHHOTO
MPOU3BENeHMsT; Cyl MOCTaHOBWI, UTO NFT HO/mKeH ObITh YHUUTOXKEH ).
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III. PETVJINPOBAHUE CO CTOPOHbBI ITPABOOBJIAJJATEJIEN,
MAPKETIIJIEICOB NFT U CYIOB

MBbI COTJTaCHBI CO CITENMATNCTaMM, KOTOPbIE TOBOPST O PACTYIIIel yrpo3e AJIs MpaBa Ha MyOIMYHOCTh CO CTOPOHbI
NFT. TTpodeccop Konpan BepHo oTMeTw1, uTo 1cnonb3oBanrue NFT B KaueCTBe KaHasIa [IJIs1 HAPYIIEHNsI Ty>KOTOo TIpaBa
Ha y6IMYHOCTD IPUBOIUT K HOBBIM U BCe 6oJiee CJIOXKHBIM TI0CeNCTBYSIM ISl peasanym storo mpasa®®, Uro ka-
caetcst KoHGMKTa Meskay [lepBoii MompaBKoii 1 MPaBoM Ha ITyOGJIMYHOCTh, GOJIBIITYIO0 HEOTIPeAeIeHHOCTb CO3/a€eT TOT
(bakT, 4TO Cygam NpUAETCs MPUMEHSITb IIPYHIIUITHI KOHCTUTYIVN 1 OOILIErO ITPaBa, CYIeCTBOBABIIINE e CATUIETUSIMMU,
K Texnonoruu NFT, kotopast mosyumiia pacrnpocTpanenue Toabko B 2021 r.3° Kak yTBepsKgaroT mpaBoBeIbl, e
NFT npepcrasnsieT co60ii HeCaHKIVMOHMPOBAHHOE MCIIOb30BaHMe 06pa3a, MMeIOIlee XyIOXKeCTBEHHbIN XapaKTep,
CyAbI, CKOPEee BCero, 6yayT 3aluilaTh TaKOe UCIIOIb30BaHMe B COOTBETCTBUM ¢ [1epBoil MOMpaBKo, a He C TTPaBOM
Ha my6mraHocTh®”. Tak, cym FOskHOro okpyra Hpio-Mopka yske MpusHa BO3MOKHOCTb 3allAThI CBOGOMbI CI0BA AJIs
xyposkectBeHHbIX NFT, 110 KpajiHell Mepe, B CIy4yae MCIOIb30BaHMsI TOBAPHOTO 3HaKa, HAPYIIAIOLIErO aBTOPCKME
mpaBa®’2, OmHaKO TPaAMIIMOHHOE [TPYMEHeHIe Cygamy 3aKOHa O IIpaBe Ha MyOJMYHOCTD K 9TOM HOBOM T€XHOJIOT UM
He YUMTHIBAET MOBBIIIEHHbIE PUCKH, KOTOpbie NFT cO3maoT AJis IIpaBa Ha MyOIMYHOCTD [T0 CPABHEHUIO C APYTUMIA,
6oJiee TPaIUIMOHHBIMM CITIOCOOAMM HApYIeHMs®> . DTOT Bpel 0CO6EHHO OUeBU/IEH C YYETOM TOTO, UTO BCe OOJIbIIIe
NFT c o6pasom mipaBooGiamare;ist MpefCcTaB/IsiioT COO0I KOHTEHT, KOTOPbIN CYIbl paHee CUMTAJIN XYI0XKeCTBEHHbIM.
Ito otHOCKTCs U K NFT, peacTaB/sIoNMmM co60ii aBaTapbl 3SHAMEHUTOCTE 4,

Cynme6Hble fiea, OTBETUMKAMM B KOTOPBIX BBICTYIIAIN TIPOU3BOIUTEN BUIEOUTP, OOBIYHO KACAIMUCH UTP C KOH-
TEHTOM, CO3[aHHBIM [JIs 3TUX UIP, 6€3 BO3MOKHOCTY MMIIOPTUPOBAHMA CTOPOHHEro KoHTeHTa’”. OgHaKko coBpe-
MEHHbIII UT'POBOV MUP BbIISAAUT MHaue. Urpel ¢ mcrnonb3oBanreM NEFT 4acTo MpemsoCTaBysiIOT MOJIb30BATENISIM
BO3MOXXHOCTb CO3/IaBaTh BCE aCIEeKThI 1M POBbIX MUPOB, BKiIIOUas cosganue NFT-aBaTapoB C HYJIS 1 HaJieJIeHe UX
JIFOOBIMM XapakTepucTukami® ., OMHOBPEMEHHO 3TH TUIaT(GOPMbI PeaM3yIOT KOHIEIIINIO COBMECTUMOCTH, TI03BO-
st NFT-aBatapam CyIIeCTBOBATb B HECKOJIBKMX BUPTYaAJbHBIX MUPaX ¥ B3auMomencTBoBaTh ¢ NFT-aBaTapaMu U3
IPYIUX IM(POBBIX BCEIEHHBIX . Biiaromapst BBICOKO CTEIEHY MHTEPAKTUBHOCTY M BO3MOKHOCTH I0JIb30BaTEJISIM
OCYIIECTB/ISITh KOHTPOJIb MOUTH HaJ, JOOGBIM aCIIeKTOM MI'POBOTO MMpPA, 3HAUMTEIBHO TOBBIIIAETCS BEPOSTHOCTD
TOr'O, UTO CYI, [IPMU3HAET TAKOe MCIIOIb30BAHME XYIOKECTBEHHBIM I OIIPABIAeT HAPYIIATEIIS S,

OrmpaBmaHye TaKOro HECAHKIVMOHMPOBAHHOTO MCIIONb30BaHMSI YCYTyOIseT paHee pacCMOTPEHHbIN Bpel B CU-
Tyaumsx, korga NFT-aBarapbl B3aMOIEMCTBYIOT C APYTMMM aBaTapaMi B peXkMe peasbHOro BpemeHM. Bo Bpems
TaKOTO B3aMMOJENCTBYS B peayibHOM BpemeHu nosibsoBaresii NFT MOryT Jr06bIMU CIIoCcO6aMy MUMUTUPOBATh M3-
BECTHYIO JIMUHOCTD, HallpMMep, YCTpanBaTh KOHIIEPTbI U Ipyrie MeponpusaTyis B MeTaBCeJIeHHOM B BlJe aBarapa
3HaMeHUTOCTI®"’. BosHMKaeT BOMpoc, Kak B TAKUX CIyUasX OyaeT MPUMEHSIThCS IIPAaBO Ha MyGIMYHOCTD, YUUThIBASK
BO3MOYKHOCTM KOHTPOJIS BiiagesiblieB Hag NFT: oHM MOTYT CO3[aBaTh aBaTaphl Ipeobpas3yIoiyMy CIiocobamm 1 6bl-
CTPO U3MEHSITh MX, JIEFKO yXO[sl OT OTBETCTBEHHOCTH 3a HapyllIeHKe [paBa Jpyroro 4ejoBeka Ha MyoaMuHOCTb S,
ITOT BOMIpoC cTaHeT 6Gosiee CAOKHBIM, KOI[la KOMITaHMM HAuUHYT rpofaBatb NEFT-aBaTapsl, M300paskatoiiye sHame-
HUTOCTEIA, HEIOCPeICTBEHHO reiiMepaM, Kak, HarpumMep, aBatapbl Aoku. [Ipy 3ToM reiiMepbl CMOTYT MCITOJIb30BaTh
M MOHETM3MPOBaTh aBaTapbl TAKMMM CITIOCOOGAMM, KOTOPbIE He TIPeIyCMOTPeHbI jniieH3usvu Ha NFT®!,

369 Cm. Conrad, Bbimre mpum. 12, at 152.

570 Cm. Tam ke, at 148.

571 Cm. Mahmood et al., Bbitue mpum. 331; Conrad, Bbitre mpum. 12, at 152.

372 Cm. Hermes Int’l v. Rothschild, 603 F. Supp. 3d 98, 103-04 (S.D.N.Y. 2022).

573 Cm. Mahmood et al., Bbime mpyum. 331.

574 Tam sxe.

375 Cm. McCarthy & Schechter, Bbiue mpum. 45, 2, § 8:73.

576 Cm. Genest, Bbimte mpum. 169; The Sandbox Avatar, Bbiire mpum. 169.

577 Cm. Interoperability Overview, Bbiiite mpum. 289.

578 Cm. Hart v. Elec. Arts, Inc., 717 E.3d 141, 169 (3d Cir. 2013) (yCTaHOBJIEHO, UTO TBOPYECKHUE JTEMEHThI B UIPe, TTOMUMO CXOACTBA
aBarapa C n306paxkeHreM MpaBoo6IafaTesisl, MOTYT OMPEeNEeIATh MPeobpas3yIolii XapaKTep TAKOTO UCIOIb30BaAHNUS).

579 Cm. Howcroft, Bbime npum. 133; Chen, Bbrre npum. 301.

380 Cm. Morrow & Dority, Bbimie npum. 284.

381 Steve Aoki Avatars, Bbitre mpum. 313.
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Kpowme Toro, Hepenko kosuiekimu NFT-aBatapoB v NF'T 3HAMEHUTOCTEN COCTOSIT U3 ThICSTY Pa3HbIX U YHUKATbHBIX
BapMaHTOB, Kak aBarapbl Aoki>t2, TIOMbITKA OMpPEeme/NTh, KakKue M3 HUX HApYIIaloT IMPpaBo CyObekTa Ha Mmy6smy-
HOCTb, a KaKye HeT, CTAHOBUTCSI «TPYIOEMKON ¥ HEeIIOMepHO Joporoi»*s, OgHako gaxke ecy GyleT yCTaHOBJIEHO,
YTO OIpe/eeHHbIe BUIbI MCITOJb30BaHMSI HAPYIIAIOT MPaBO CyObeKTa Ha MyOIMYHOCTD, ONpeeeHie BUHOBHBIX
¥ TIpUMEHEHME TPAAUIIVIOHHBIX CPEICTB 3aIlATHI 3TOTO IPaBa MOT'YT ObITh HEBO3MOKHBI O1arofiapsi CBOMCTBY Tepe-
HOCMMOCTY aBaTapoB Ha pasHble IJIaTQOPMbI U JIUTETbHOMY CpoKy kusHu NFT. OTo 0cO6eHHO BEpHO B Cliydae,
eciu pelieHre cyga o6 ynanenuu Hapyuaronmx NFT Gyger BBIHECEHO y3Ke IMOC/e TOro, KakK OHYM ObLIM MPOAAHbI
M TIEPEeLI B COOCTBEHHOCTD ThICSUaM IPYIUX Biafebien’ss,

Bosiee TOro, KOHKYpUPYIOIIME MHTEPECHI epsKaTesiell aBTOPCKUX MpaB U paBoobamaTesieli Co3naam MpoTUBO-
peuris B BOIIPOCe 3allMThI IIpaB Ha Ionobue, koTopblie TexHosorus NET eie 6osee yeyryoiser, Kak crenyaamucTsl,
TaK M 3HAMEHMUTOCTY BbICTYIIAIOT 32 TO, YTOOBI ITPaBoOOIafaTes v ucrosab3oBaau NFT 0jist oCyllieCTBIEHNS] KOHTPOJISI
Haf, CBOMM 06pa3oM, 0COOGEHHO KOrjia pedb uaet o dhororpadum, Ha KOTOPYIO APYTOe JIMIIO MOXKET MMETb aBTOPCKUE
npasa®. ITpodeccop JlaHTaHb IPUIIMCHIBAET ITOT IIOTEHIMABHbIN «IIEPEKOC BJIACTU» B I0JIb3Y IIpaBoobiamaTesiei
nocrynHoct NFT n «Huskomy 6apbepy Bxoma»>®’. OmHaKo 3TO HEM30eKHbIE «IIIFOChI M MUHYChI» TEXHOJIOTMIE,
Xors npodeccop Jlantaub yrBepskgaet, uro NFT obecrieumn «6ojiee MMUPOKYIO chepy KOHTPOIS» CyObeKkTam
dororpadmpoBanus, 0Ha Bce Ke MPU3HAET, YTO OCJIeACTBYSI 1 aBTOPCKOT'O MTPaBa B 3TOM «KOHQUIMKTE pasmesieHust
[IpaB MEKIY CyGHEKTOM U IIpaBoob/IagaresieM» «He COBCeM SICHbI» >, OmHako, Kak rmokasasio aeso Notorious B.I.G.,
LLC, cynpl Bce yaliie OTAAIOT TPEIIOYTEHME 3aIlMTe aBTOPCKYX MPaB Mepe[ 3allTO paBa Ha MyGIMYHOCTh, KOTIa
ocraprBaeMoe ucIoib3oBaHue mpovicxomut uepe3 NFT ¢ nzobpaskennem dororpadum, 3alMUIIeHHON aBTOPCKUM
npaBom>?. «ITpaBo 3TUX CYOBEKTOB Ha MYyBIMYHOCTb. .. YACTO OKA3bIBAETCSI BTOPOCTEIIEHHBIM 110 CPABHEHMIO C aB-
TOPCKUMU TIpaBamu TpaBoobnanarensi»®®!. Ecan gpyrue cympl nocrenyior npumepy nena Notorious B.I.G., LLC,
OTJaBast MpeANoYTeHNEe aBTOPCKMUM TTpaBaM Iepe[ mpaBaMu CyOGbeKTOB Ha MyOmmMuHOCTb B ipoctpanctse NFT, To
MpaBOO6JIaIaTe I MOTYT HE TOJILKO TIOABEPraThCsl PUCKY HAPYILIEHNUST aBTOPCKUX MPaB MPOCTO B MPOLIeCcCe peainsa-
LMY CBOMX TTPAB Ha M300paskeHue 1 mpopaky cBoux dotorpaduii B KadectBe NEFT, HO TakyKe MOT'YT OBbITh JIUIIIEHBI
BO3MOKHOCTY OTCTauBaTh CBOM IpaBa Ha MyOJIMUYHOCTH IMPOTMUB BJIaeJIblieB aBTOPCKUX IPaB, KOTOPbIe MPOLAI0T
HEeCAHKLMOHMPOBaHHbIe M306pakeHys X camux B kauectse NFT*%,

[Tpodeccop Jlantanb Takke nomuepkuBaet, uro NFT maioT Gosibliie BJACTM MPaBOOOGJIafaTesIsIM, TOCKOIbKY
«KaxKabIii MokeT cosfaTh NEFT uero yromHo»; TeM CaMbIM CYObEKTbI, a He BJafejIblbl aBTOPCKMX IIPaB IIOIYUYaoT
BO3MOYKHOCTh MOHETM3MPOBATh CBOM M306paskeHmss>”. OIHAKO «IeMOKPaTUUYHOCTb» M aHOHUMHOCTD cHesiok ¢ NFT
OIHOBPEMEHHO JejiaeT 60s1ee MpOo6IEMaTUUYHBIM Y TPYTHOIPEOAOIMMbIM MOIIIEHHMYECTBO C TaKUuMM GoTorpadusi-
Mi3%, Bo3bMeM, K TpUMepY, IpeLIioiaraeMoe MOLIEHHNYeCTBO ¢ KonupanToM B fejie Roc-A-Fella Records, Inc.> Tam
ObIJIO YETKO YKA3aHO JIMII0, OOBMHSIEMOE B ITOIIBITKE POMasky aBTOPCKUX ITpaB, — [Ia1r°%, OgHaKo et MoIb30BaTeb
MHurepHeTa 06MaHyJ1, 3asIBUB, YTO OH SIBJIIETCST TPaBO06sIaaTesIeM MPOU3BEIEeHNMsI, UMEIOIIETO CXOACTBO C APYTUM
YeJIOBEKOM, ¥ 3TOT TOJIb30BaTe/Ib aHOHVMEH U €r0 HeJIb3sT OTC/IeAUTD (KaK ¥ GoyblIMHCTBO BianenblieB NFT), To
MOIIIEHHMYeCcKasl TPOJiaska TaKoro aBTOPCKOTO IMpaBa OTKPOET IYTh JIJIS «[TOCJIEAYIOIIX TTOKYTIaTeseli», KOTOpbIe Ha

382 Cm. TaM xe.

383 (Noh et al., 2022, at 324).

384 Cwm. sbrme Pasgen II1.C.

385 Cm. Boire Pasgen ILA.2.

386 Cm. (Lantagne, 2022, at 278); Mahmood et al., Bbiie mpum. 331.
387 Mahmood et al., Bbiure mpum. 331.

388 Tam xe.

389 (Lantagne, 2022, at 279, 281).

390 Cm. B nenom, Notorious B.I.G., LLC v. Yes. Snowboards, No. CV19-01946, 2022 WL 2784808 (C.D. Cal. June 3, 2022).
%1 (Lantagne, 2022, at 277).

%92 Cm. B nestom, Notorious B.I.G., LL.C, 2022 WL 2784808.

393 (Lantagne, 2022, at 278).

394 (Lewis et al., 2021, at 19).

395 Cm. B menom Complaint & Demand for Jury Trial, Bbime mpum. 227.
5% Cm. Tam e, at 1.
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OCHOBE 3TUX JIOKHBIX 3asIBJIEHMI CMOT'YT CKOJIbKO YTOIHO pas UCIOIb30BaTh CXOACTBO paBoobagaress>’. [IpaBo-
obramaresv He CMOTYT ITOJYYUTDb KaKyt0-T1M60 I0pUAMUYECKYIO KOMITEHCAIMIO 3a YIIep6, BO3HUKAOIIMIA B Pe3yJbTare
3TUX MOIIEHHNYE CKMX CHEJIOK, TOCKOJIbKY MOC/IEAHVIE TTPOUCXOASIT MEXY aHOHMMHBIMY MOJTb30BaTEJISIMI; MMEHHO
TaKOBBIMM SIBJIIETCST OOJBIIMHCTBO pofaxk NET, uTo upeBaTo MHOKECTBOM Mpobiem>.

bnaromapst NFT iponaska 1imdpoBbIX aKTUBOB CTAHOBUTCSI O0JIee AOCTYITHOI JIJIsl BCeX MoJTb3oBaTesel InTtepHeTa,
a 3HAUMT, 3Ta TEXHOJIOTUS TaK)Ke CTAHOBUTCS GoJsiee MOCTYITHON [IJi HeTOOPOCOBECTHBIX iUl B maHHOM pasgesne
MBI PACCMOTPMM, Kak IipaBoobiagatenu, miardopmbl NFT u Cymbl MOTYT PeAOTBPATUTb HAPYIIEHWSI CO CTOPOHBI
HeI0O6POCOBECTHBIX CYOHEKTOB IO TOTO, KAK paCCMOTpPEHHbIE BbIllle BpeaHble (aKTOPbl IPOHUKHYT Ha pbIHOK NFT.
B uvactu III.A npepiaraercs, uTo6bl Bce M3BeCTHbIE Jironu, npoparoiiye NFT co cBouMM n306paskeHnsIMM, 3aKJII0-
YyaJIm JIMIIEH3MOHHbBIE COTJIAIleHusT O MpaBe Ha myoymmuHocTh. [lanee, B uactu [11.B MbI mpenaraem, utoObl B TEKCTE
YCJIOBUI MpenocTaBiieHus yoIyT miaTdopmbl NFT 4eTKo onpenesiiv IpaBa, KOTopble MoyyatoT nmokymnares NFT
Ha MPOV3BEAEHMs], JIesKallyie B UX OCHOBE, & TaKKe ONMCHIBAIN NEMCTBUS, HEOOIYCTUMbIe Ha 3TUX IIardopmax.
B uwactu II1.C MbI yTBepsKHaeM, UTO IaT(OPMbI JOJKHBI YCTAHOBUTh 00Jiee BbICOKME Gapbephl AJIsd MyOaMKaLym
CO3aHHOTO TOJIb30BATE/ISIMY KOHTEHTA; OTMEUaThb M/ BHOCUTD B UEPHBIN CIIVICOK MOMO3PUTETbHBIN M HAPYIIIAIOLINI
MpaBa KOHTEHT; a TakyKe OTPAaHUYUTD WIN YAIUTh AOCTYN HELOOPOCOBECTHBIX YUACTHUKOB K X akkayHTaMm. Ha-
KoHell, B yacTu II11.D mMbI IpefjiaraemM HOBYIO 3aIIMTHYIO MepY, KOTOPYIO CYZIbl MOIJIX Obl IIPUMEHSITh B OTHOIIIEHUY
HapYIIAMOIIEro MpaBa KOHTEHTA.

A. JIuneH3MOHHbIE COTJIAIIEeHUsI OTHOCUTE/ILHO IIPaBa Ha MYGINYHOCTD

[Ipeskne Bcero, IMieH3MOHHbIE COTTIAIIeHNsI O IIPaBe Ha MMyOIMYHOCTb HEOOXOAMMBI JIJIST 3aLIUThI TpaBoobIaaTe-
neii ipy ipogaxke NFT ¢ X M300paskeHusIMM, IpuueM K Kaskgomy NEFT-IIpoeKTy NPUMEHSIOTCS 0Cobble yCIoBus>”.
3HAMEHMTOCTY YacTO 3aKJIIOYAIOT JIMIIEH3MOHHbBIE COIJIAIIEHMS O TIpaBe Ha MyOIMYHOCTD, TTO3BOJISTIOLINE UM KOH-
TPOJIMPOBATh IIPaBa, IPEAOCTaB/ISIEMbIE TPETHVM JIMIIAM B CBSI3Y C MOHETHM3a1mel ux o6pasa’®. Dtumu corarieHn-
SIMM TIpaBOOGJIaZaTeM MOI'YT YCTaHOBUTD, IPMOOPETAIOT JIM IOKYIIaTe/M IIpaBa Ha JeMOHCTPALMIO, KOIMPOBaHUe,
MIPOZAsKy, XpaHeH!e, MCIIOIb30BaHMe MM KOMMePIMaIU3aluio TOBAPOB C X M300paskeHNeM M Ha KaKUX YCIOBUSIX
MIOKYTIaTeJ MOT'YT OCYLIECTBISITh 3TH rpasa’’l,

PaHee sMIIeH3MOHHbIE COTJIAIIEHMS O TIPaBe Ha MMyOIMYHOCTD YK€ TPUMEHSUTUCH B CHeJIKaX C KOMITAaHUSIMM, KO-
Topble co3maBaau NFT ¢ usobpaskeHusiMy IpaBoobiafaTesieit; B OYIyIleM OHM JOJIKHbI CTaTh OObIYHBIM SIBJIEHVEM
B npocrpanctBe NFT*?, B uactaocty, HammonanbHas 6acker6osbHas accoumariyst (NBA) u kommanust Dapper
Labs, 3anumaromiasicsi NFT, 3ak/I04WIM TPYIIIOBbIE JIMLIEH3VOHHbIE COTJIAIIEHMsI, KOTOpPbIe OINpenesisiioT 06beM
MpaB Ha MMeHa, n306paskeHust 1 06pasbl UTPokoB NBA B ¢Bs3u ¢ mpopaxkeit NFT, peCcTaB/SIOMIMX M300paskeHNsT
urpokos?®. Peanusys oTu cormailenns, MHOMBUAYaIbHbIe IIPaBoO6IaJaTeN U TaKue IPyIibl, Kak NBA, KOoTopbie
06s13aHbI 3alUIIATh TPaBa CBOUX WIEHOB, MOTYT 3alIPETUTh TOProBbiM IioiianakamM NFT rnepenaBarh MOKYIATeSIM
onpeiesieHHbIe IIpaBa Ha OCHOBHOM KOHTEHT; OHM MOT'YT Tak>Ke yCTaHOBUTDb pasMep KoMIleHcaluy paBoobsiagaresism
" IOTPeBOBaTh, 4TO6BI IIPABOOOIALATE TN [TOJTYYaAIM IIPOLIEHT P Kaskaou nepenponaske NFT*,

IIpasoobnadamenu donxcHbl uemko chopmynuposame npasa, nonyuaemole enadenvyamu NFT, Ha COOTBETCTBY-
IOIIMI KOHTEHT; 9TO MOXKET ObITh CAEIAHO CAeqyIoNMMU criocobamu: «(1) yBemoMieHue o paBax B MOJISIX JaHHBIX
U OIMCAHUSIX, comepKalmxcst B Metaganubix NFT; v (2) HaJMuye OTAebHONM MUCbMEHHOM JOKYMEHTAIVM, OTHO-
csmerics K poekty NFT»4%, Ecjin ipaBoo6s1aiaTesiu BKIIIOUAIOT CChIIKY Ha YCIOBYS U OTPAHMYEHMS TYBIUUHOCTI
TOJIbKO B MeTamaHHble NFT, TO MOI'yT BOSHUKHYTb ITPO6GIEMbI M3-32 TOrO, UTO MOKYTIATeIN He «IIPOCMAaTpPUBAIOT
MeTaJaHHbIe Iepe[] COBEPIIIEHMEM ITOKYIIKM» VJIM B TIPOIIeCCe MOKYIKM He «ITPeqyCMOTPEH 3Tall, Ha KOTOPOM IT0-

397 (Noh et al., 2022, at 325); Beatty et al., BbIwre mpum. 362.
3% Cm. (Noh et al., 2022, at 325).

399 Cm. (Noh et al., 2022, at 334-35).

400 Cm. Tam xe.

401 Cm. Gatto, BbIie mpuM. 368.

402 Cm. Young, Bbiie mpum. 368.

403 Cm. Tam xe.

404 Cm. Battersby & Grimes, Bbiite mpum. 368, 1, § 4:81.

405 (Noh et al., 2022, at 321).
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KyIaTeJy BhIPaskaloT CBOe coriacue ¢ ycuoBusaMmu»i%. Tlostomy mnpaBoobmamares TOIKHBI YOIUTHCS, YTO OHM
3aKJIIOYAIOT «OT/e/IbHbIE MMCbMEHHbIE» JIMIIEH3VIOHHbIE COTJIAlleH st O MpaBe Ha MyOAMYHOCTDb MPU BCEX CHEIKax
¢ NFT, naske ecyin meraganabie NFT comepskaT Te ke yoioBus®Y.

Hawtyuiireit mpakTuKoy AJist MpefgoTBpallieHst HapyIeHui Py MUCIIOIb30BaHM M300paskeHNi JOKHO CTaTh
MPSIMOEe OI'paHMUYEHMe WM MHOE MCKITIOUeHye paBoobaaTessiMu JIIoObIX MpaB, MPUOOGpeTaeMbIX MOKYIIATeIIMMU
NFT na BocrpousBezieHue, Co3aaHne BTOPMUHbBIX TPOM3BEIEeHNMI I KOMMepIain3aliiio 6a30BbIX MPOU3BEIeHMI
nocste nepernponaxku NFT. Kpome Toro, ecyiv mpaBoo6iafaresiv MMeIOT IPaBo Ha POSIITH, 3TO YCI0OBME HEOOXOIUMO
BKJTIOUNTD B Ko NFT v 3arrporpaMMupoBaTh €ro Ha aBTOMaTiUeCKye BbIIIaThl PaBOOO/IafaTesIsiM [IpH Meperpoiaske
NFT*%8, TIpaBoo6amare JO/KHBI TIIATEIbLHO IIPOBEPSITh CBOY JIMIIEH3VOHHbIE COTJIAIIEHVSI Ha [TPeIMeT HaInums
B HMX (OPMYJIMPOBOK, JarolmXx nmokymareasy NET onpeneneHHble ITpaBa Ha X 06pasbl, HexKesaTeIbHbIe 1715 IPaBo-
obJamaresiei, ¥ UCIIPABJISTh WM YCTPaHATh Takye IIPOTUBOPEUMBbIe (POPMY/IMPOBKYM 0 3aK/IIOUEHNS cortareHmini®,

B. YcinoBus o6cay:kuBaHMUS

B momnosHeHMe K TOrOBOPHBIM YCIOBUSM, crierduaabiM 1yt NFT, Toprosble miomaaku NFT moJsKHbI co3ma-
BaThb TOKYMEHTAIIO 00 YCIOBUSIX 0OC/TY>KMBAHMS, OTIPEAEsIss IpaBa, KotTopble nmokymnatesi NFT npuobpeTatoT mpu
MepBOJ IOKYIIKe, U NpaBa, CBA3aHHble ¢ nepenpopaxkeit NFTC. Eciu Toprosas mioaaka paboTaer ¢ U3BeCTHOM
JIMYHOCTHIO B Lesisix co3manust NFT ¢ ee usobpaskeHneM, yCJIOBMS IOrOBOPa MeKAY HUMY OyIyT IMKTOBATb YCIOBUSI,
Kacaroluecs rnpas BiagesblieB NFT Ha 6a30Bblii KOHTEHT. [171aThopMBbl JOKHBI CTPOrO COOIIONATh YCIOBMS CBOMX
COTJIAIIEHNI CO 3HAMEHUTOCTSIMM ¥ HEIIBYCMBICJIEHHO Pa3bsICHATD TH IIpaBa ITOKYMIAaTeISIM B CBOEH TOKYMEHTaII
06 YCIOBMSIX MTPeqOCTaB/IeHNsl YCIYT M PeKOMEeHAanusIx coodmecTsa!!,

Kpome Toro, BropuuHbie TOProBbie IUIOLIAKV, Ha KOTOPBIX OCyIlecTBiseTcs nepernponaka NFT, MOKHbBI
BKJIIOYATb B CBOM YCJIOBMSI OOCTY>KMBAHMS TIOJIOSKEHME O TOM, YTO TOKYIaTe/IsIM Heo6X0IMMO KOHCYJIBTMPOBATbCS
C TOProBOi IIOLIAAKON M cosparesisimu NET, KoTopble M3HaYaIbHO IIPONA/IM aKTUB, IO BOIIPOCY O TOM, IIpemo-
crasisier st NFT onpenesieHHble TpaBa mokymnaresato?!?. Toproebie MIOMAAKY SO/KHbI Pa3bsICHSATD MOKYIIATEISIM
9TU TpaBUJIa, a MOKYIaTeM ITO/DKHBI MOTHOCTBIO MX IMOHMMATh «JO 3aBeplIeHMs JIF000I CHeNKY WIU Tepemaun
npaB», kacarouyxcs NFT*3, « [leranbHblii aHanms ycioBuii caenku ¢ NFT v nepefaBaeMblX IPaB 10 MPOLasKy MOKET
3HAYNTEJIbHO CHU3UTh PUCK CYIeOHbIX PasdbupaTenbCcTB» 44,

C. Boicokue BxoaHbIe 6apbephl

[Tockonbky NFT patoT MHOTO BO3MOKHOCTEN I HApyIIeHUs ITpaBa Ha MyOIMYHOCTb, Tiatgopmbl NFT, mo3Bo-
JIIOIIIME TI0JTb30BaTe IsIM CO3[]aBaTh CBOV COOCTBEHHBIN KOHTEHT, JO/DKHbBI TIATEIbHO CJIEAUTD 32 CBOMMMU IT0JIh30Ba-
TeJIMIU. DTO 0COOEHHO aKTYyaJIbHO JJISI OTKPBIThIX TOPrOBbIX ILIOIIA/IOK, I/Ie JII0OO0 UeJIOBEK MOXKET CO3/1aBaTh CBOU
cobcrBennbie NFT u nepenpopasatb NFT ¢ gpyrux Toprosbix momagok*®, Takue MJIOMaaKy 4acTo MO3BOJISIOT
nponasarb NFT cpasy nocie ux cosganus*'®. UTo6bl IpemoTBpaTuTh MOSBIEHNME Ha PhIHKE KOHTEHTa, HapYIIaloLIero
ybM-I1O0 TpaBa, IJIOLIAAKa HO/DKHA MpoBepsaTh NFT, npeskae ueM pa3pellnTb MX 3arpy3Ky Ha CBOM ILJIaThOPMBbI,
M OTKJIOHSITh T€ U3 HUX, KOTOpPbIe HAPYILIAIOT MPAaBO APYIUX JIAL, Ha y6nmyHocTh! . JIj1s 3TOro Imiomanka Jo/KHa
TpebGoBaTh BBIIOJHEHNMsI ONpeeIeHHbIX MPOLeayp OT JII0O0ro JIniia, XKeJIalollero nmpoaarb win nepenponarb NET,
KOTOPBII 3aTparuBaet IpaBo Ha Iy6IMUHOCTb, Harpumep, NFT ClIopTUBHBIX CYBEHMPOB MM aBaTapOB 3HAMEHUTOCTEN.

406 Beatty et al., Bbiite mpyum. 362.

407 (Noh et al., 2022, at 321).

408 Cm. Tam xe, at 321; NFTs and Intellectual Property, Bbiie mpum. 349.
409 Cm. Dreyer & Lamb, Bbiie mpum. 337.

410 NFTs and Intellectual Property, Bbiite mpum. 349.

41 Cp. tam ske; Gatto, Bbiiie mpym. 368.

412 Cm. NFTs and Intellectual Property, Boie npum. 349; Gatto, Bbe npum. 368.
415 NFTs and Intellectual Property, Bbite mpyum. 349.

414 Tam xe.

415 Cm. Gatto, Bbiie mpum. 368.

416 Cm. tam sxe.

47 Cm. Tam xe.
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Toproseie 1ioianku, pasmemniatonie NFT, co3maHHble mojb3oBarensimu VintepHera, u NEFT, nepeHeceHHbIe
¢ apyrux 1wiathopM, AODKHBI CIeJOBaTh TeM sKe IpOoIlenypaM, a MMEHHO IPOBEPSITh U YTBEPKAAThb CO3IaHHbIE
nosib3oBaTesisivu NFT 1o TOTO, KaK OHY BBIXOISIT Ha PHIHOK, YTOOBI YOEIUTHCS, UTO JIESKAIIUI B MX OCHOBE KOHTEHT
He siBjisteTcst MoineHHnyeckum*!S, TIpumepamMyu TOProBaIX IUIOMIAL0K, KOTOPbIE TIIATEIBHO MPOBEPSIIOT 3asiBUTE N
NFT, asnsiorcs SuperRare, KnownOrigin, Nifty Gateway, MakersPlace*. Eciin monb30BaTesnb yTBEpPsKIaeT, UTo
Ha co3manHoM MM NFT m3o6paskeH OH caM, TO TOProBas IUIOLIAAKa JOJKHA MMPOBEPUTH, NEMCTBUTEIBHO JIM 3TO
TaK, 0COOEHHO eCJIM TI0JTb30BaTelb YTBEPKAA€eT, YTO OH SIBJISIETCS] M3BECTHON JIMUYHOCTBIO. B cutyarum ¢ yuactuem
CTOPOHHMX TTPOMABIIOB TOPrOBast IJIOLIAAKA JO/DKHA YOEIUTHCS, UTO TPETHY JIMIIA, 3asBJISIONIME O HAIMUUY Y HUX
JUIeHsuN Ha cosganue u npopaky NFT ¢ uso6paskeHueM mpaBoobamaTesieii, MMEIOT Ha 9TO MPaBO Ha OCHOBAaHUMU
IIOTOBOPHBIX YCJIOBMI C TTpaBoOGIamaresisiMy. TOproBast IyIoMIaaKa TakKe JOJIKHA MOATBEPAUTD, UTO TPEThU JIUIIA,
nepenpopatorye 3T NFT Ha ruiatdhopMax, He OTHOCSIIMXCS K TOPTOBBIM IUIOIIAIKaM, Ha KOTOPbIX OHM ObLIV ITEPBO-
HauaJbHO TPOJAHbI, MIMEIOT Ha 3TO MPaBO HAa OCHOBAHUY YCJIOBUI 3TUX TOPrOBbBIX MJIOMIANOK VI YCIIOBUIA, PETYIIU-
pytoimx koHkpeTHbie NFT. ToproBas Ijiolaka Takske MOKET ITpeIoTBPaTUTh HapyllieHye IpaBa Ha MyOIMYHOCTb,
MpUBe[st cBou npaBumia co3ganuusi NFT B COOTBETCTBME C MPaBMIAMM TeX TUIOIIAIOK, KOTOPbIe «OOBIYHO MPOJAIOT
tonbko NFT, co3maHHbIe OIlepaTopoM HaHHOM TOProBoy Iiomankm»*2, IpuMepamy TakMX TOPrOBBIX IIJIOIIALOK
asysiorcs Top Shot, Vee Friends u Bored Ape Yacht Club*.

CylllecTByeT TaksKe HEeCKOJIbKO CIIOCOOO0B, C IMOMOIIBIO KOTOPBIX TUIATGOPMbI MOTYT OIPaHMYMBATD U YOAJSThH
HapyIIaIOIMII aBTOPCKYE MTPaBa KOHTEHT MOCJIE €r0 CO3AaHmusl. Bo-mepBbIxX, MaaTdOopMbl JOKHbI TOCTOSTHHO OTCJIe-
skuBath NFT, KOTOpbIe 3arpyskKaroT MOJIb30BATe !, M BHEJPSITh CUCTEMBbI, TTO3BOJISIIOIIME TTOTh30BaTEeISIM COOOIIATh
0 TIOO3pUTENIbHOM KOHTeHTe'?2, Bo-BTOpBIX, MOCIIe MOMyuyeHus coobiienns o nogospureabHom NFT toprosast
IUIOILA/IKA JOJKHA IIoMeuaThb 3TOT akTuB*?, Takum 06pasoM, MOKyIaTe/ b MOXKET BO3LEePsKaTbCs OT IIOKYIIKY TAKOI'O
NFT, noka uzet ero mpoBepka. HakoHel1, kak TOJIbKO 1aT(opma 0GHapY>KUT OTeHLMaabHO Hapyiarommii NFT, oHa
MOKET IO CBOEMY YCMOTPEHMIO O PAHUYUTD, IIPUOCTAHOBUTD WJIU ITPEKPATUTH AOCTYII MOIb30BaTe N K aKKayHTaM,
Ha KOTOPBIX MOSIBJISIETCSI OTMEUYEHHbIV KOHTEHT. TOproBbie IUIOMIAIKY TaKKe JOJKHBI 6110kupoBath NFT, KoTOpble,
10 MX MHEHMIO, HAapYIIAIOT aBTOPCKME [IPaBa, uTo He MMO3BOJIUT BjIafesbliaM TOProBaTh MMM B AajbHenem 2,

D. Yunurokenue NFT Kak cpeacTBO IMPaBOBOI 3allUThI ¥ IIPaBOIPUMEHEHUS

Hakonel, B ciyyae cyme6GHOrO Mpoliecca Mo MOBOAY MPeAnoiaraeMoro HapyluleHusl M MPOUrPhIIa HapyIiu-
TeJIST PaBOOOJIAfATeNI0 JOJKHO OBITh AOCTYITHO TaKOe CPECTBO MPABOBOM 3alUThI, KaK CYyIeOHbIN MpuKa3 00
yanutoxkeauu NET*%, D710 B 3HaUMTEIbHOI CTEIIeHM YCTPAHMIIO Obl HEOIpeNe/IeHHOCTb, BHI3BAHHYIO CBOCTBOM
HeyusMeHseMocTy TpaHsakumii ¢ NFT*, B stom ciyuae NFT oTIipaB/iseTcs Ha ClielMabHbIi afgpec, KOTOPbIA «He
MOSKET OBITh MCITOJIb30BAH JJIsI TPAH3AKIMII», UTO «HA IIPAKTHUKE SKBUBAJIEHTHO yoAIeHnio»*? . DTy QyHKIIMIO MOXKeT
BBITIOJIHUTD TOJIbKO Biiagesien; NFT*2, Ecyiu NFT 6but IpomaH, TO AMHCTBEHHBIM JIMIIOM, KOTOPO€E MOYKET ero YHUY-
TOKUTb, SIBJIIETCSI TTOKyMaresb*?’. Takum o6pasom, HeOOXOIMM CyIe6GHbIN MPUKa3 00 YHUUTOKEHNU) HaPYIIAIOIIEro
npaBa NFT, ocobeHHO Korjja TOprosasi IJIOIIAIKa MM MTOJIb30BaTelb TPOLO/IKAIOT HE3aKOHHO MCIIO/Ib30BaTh 00pa3
npaBoobsazaresis, a yoajaeHre Hapylaoliero IpaBa KOHTEHTa HEBO3MOXKHO C TTOMOIIBIO TPAIMUIIMOHHBIX CPELCTB

418 Cm. TaMm xe.

419 Cm. Tam sxke.

420 Tam sxe.

421 Cm. ram sxe.

422 Cm. Isichei, Boiure mpum. 368.

425 Cm. TaMm xe.

424 Cm. Willsey et al., Bbime npum. 349; Isichei, Bbiure mpum. 368.

425 (Noh et al., 2022, at 325) (umrupyercs 17 U.S.C. § 503) (BblHECEHO pellieHie 06 YHUUTOKEHMHM KOIIMIA, HAPYIIAIONIMX aBTOPCKIE
MpaBa, B KaYeCTBe CPeJCTBA IPABOBOI 3aLLMThl B COOTBETCTBMY C 3aKOHOM 06 aBTropckoMm mpase); Cv. Willsey et al., Boiie npum. 349.

426 NFTs and Intellectual Property, Bbiiie npum. 349.

427 China’s First Court Ruling on NFT Art Theft Holds Marketplace Accountable, Bbitiie mpum. 368.

428 Cm. Tam xe.

429 Cm. Tam xe.
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cyme6noit 3ammter**. B Kurae nntepHeT-cyn XaHuKoy yyKe IPUMEHSI 3Ty Mepy B KaueCTBe CPeCcTBa IPaBOBOi 3a-
IIUTBI B OTHOLLIEHMY TUIaTHOPMBI, Ha KOTOpOii 6611 pasmeltieH NFT, HapyIIawoImii aBTOPCKIe IpaBa; OH 6bLT CO3aH
IT0JIb30BaTeJIEM U3 YKPAJEeHHbIX [TPOM3BEIEHNMIT MCKyCcCTBa®!,

YyeHble CTaBSIT O], COMHEHME afieKBaTHOCTb YKa3aHHOI MePbl B KAYECTBE pellieHs 1j1st 60pbObI C HAPYIIIEHUSIMM
B chepe NFT; NIpUUMHOI 3TOTO SIBJISTIFOTCSI HEOIIPEAEJIEHHOCTD TOTO, KTO JOJIKEH TPeOOBaTh OT Bjafesiblia YHUUTO-
skeaunst NFT#2, a Takske CJIOKHOCTM UAEHTUPUKALMM CO3IaTesiell KOHTeHTa B 6y10kueiine*>s, Uto kacaeTcs mepsoii
po06JIeMbl, TO, KaK MOKAa3aj0 Jeji0 O HapylIeHUYM aBTOPCKUX IpaB, KOTOpOe PacCMaTpMBajioCh B MHTEPHET-CYe
XaHuKOY, Cyl, MOKET BBIHECTM MOCTAHOBJIEHVE OO0 YHMUTOKEHMM HapylIalollero KOHTeHTa. TemM cambIM MpaBo-
obsamarey Moy4yaroT MPaBOBOM MHCTPYMEHT MPOTUB TEXHOJIOTMYECKOTO OOBEKTA, KOTOPhIV HEJTb3sT YHUUTOKUTD
HMKAaKMM UMHBIM crioco6oM*>. Uto kacaeTcsi BTOpOro BOIpoca, aena, cesazadubie ¢ NFT, paccMaTpuUBaIuCh B psae
IPYTUX MEXKIYHAPOIHBIX CYIOB; YTOOBI PEIINTh YHUKAJIbHbIE CJIOXKHOCTH, TTOPOSKIaeMble aHOHMMHOCTbIO TPaH3aK-
i B 6JI0KYE/iHEe, Ha UCTLIOB ObIM HAJIOXKEHbI CyIeOHbIe 3apeTh*s.

Hampumep, cyn CuHramypa 3amnpeTus 3aMOpPaskMBaHye aKTVBOB HEM3BECTHOIO OTBETUYMKA IO BCEMY MUDY,
YyTOOBI TTPEIOTBPATUTH «IayibHeNIIyto nepenaay NFT», u «pa3pelmsi ero 06C/IykMBaHme yepe3 ColyaibHbIe CEeTU
u mwiaropmy Ethereum»*®. B AHIiMm ObUT «HaJIOKEH CymebGHbIi 3alpeT» C LeJIbI0 OCTAaHOBUTH nepenauy NFT,
XPaHSIIMXCS Ha IIeCTY YaCTHBIX CUeTax Ha Pas/IMUHbIX KPUIITOBATIOTHBIX GMpPIKax, M 3aCTABUTh 3TU GUPIKM pac-
KPBITh OIpeieJIeHHYIO MHGOPMAIIMIO O HeYCTaHOBJIEHHBIX Biafgesbliax cueTos*’. Cypm gaske «paspelt UCTILY OCY-
IIECTBISITh 0OCTYKMBAHME AJIbTEPHATUBHBIMM CIIOCOGaMM, BKTOUast foctaBky NFT, CBSI3aHHBIX C JOKYMEHTalMen
Ha YCJIYIM, HA 3JIEKTPOHHYIO IIOYTY M B KPUIITOKOIIEIbKM OTBeTuMKa»*38, TIpuMeHsist 9T HOBAaTOPCKME 3aIlpeThl
M «MeTonbl OOCTYyXKMBaHMsI B 0O6CcTaHOBKe HeorpeneneHHOCTH B chepe NEFT», cynpl CILIA moryt aHasorMyHbIM
06pa3oM IpenoCTaBUTh MPABOOOIIaaTeIsIM IIPaBOBbIe MEXAHM3MBbI JJIS1 BbISBJIEHNMSI aHOHMMHBIX IT0JIb30BaTesIein
i TIPUBJIEYEHUS UX K OTBETCTBEHHOCTI Y,

3akarueHue

Texnosorust NFT co3maeT HOBbIe ITpO0GJIeMbl B 006JIaCTH 3alUTHI IIpaBa Ha My6anMyHocTh. Mcrnonb3oBanue NFT
IIpYM HApYILIEeHN! [TpaBa Ha ITyOIMYHOCTb IIOPOKIAET CepPhe3HbIe CJIOKHOCTH [1JIsI IIpaBoob;1aaTe e, JOOMBAIOILIMXCS
BO3MeILIeHNsT TpUUMHeHHOTO yiep6a. CI0KHOCTh 3allIMThI IIpaBa Ha MyGJIMYHOCTb Ha 3TOM PbIHKE O0OYCIOB/IEHA
YHUKAJIbHBIM JIEMOKPATMYECKMM XapaKTePOM TOKEHA, MOBCEMECTHON aHOHMMHOCTBIO NFT 1 HeoOpaTMMOCTbIO
CHEeJIOK C HUM, a TaK’Ke HeOolpeeIeHHOCThIO JOTOBOPHBIX YCJIOBMII B OTHOIIIEHUY BTOPUYHBIX MOKymnaresnein. Omn-
HAaKO CWJIAMM TPEX OCHOBHBIX YUYaCTHMKOB 3TOTO PbIHKA MMOJOOHBIE YIPO3bl MOTYT ObITh YCTpPaHeHbl. Bo-TiepBbIX,
MpaBooGIIaaTeN I JOKHBI 3aK/TFOUATh JIMIIEH3MOHHbIE COTJIAIIEHNS O MPpaBe Ha MyOIMYHOCTb BO BPeMS CIEJIOK
¢ NFT. Bo-BTOpbIX, KOMIIAaHUM, CITOCOOCTBYIOIINE TTPOBemeHNI0 caeoK ¢ NFT, TOJIKHBI CTPOTO 3alPeTUTh CO3Ma-
HIMe HapyIIaloIero mpaBa KOHTEHTa, 3a(UKCMPOBaB 3TO TpeOOBaHME B CBOMX YCJIOBUSIX MPEAOCTABIIEHUS YCITYT,
¥ TIOBBICUTDb Gapbephl 11 Bbimycka NFT. HakoHell, cyabl TO/DKHBI TPU3HATh HEAOCTATKM TPAJULIMOHHBIX CPEICTB
3aIUThI, IPYMEHSIOIIMXCS B 00IeM ITpaBe B oTHoLeHuM caenok ¢ NFT, u 06st3ath yHuuToskatb NEFT, Hapyliaio-
1yie IpaBa JPYyrux JIUII.

430 Cm. (Noh et al., 2022, at 321).

431 China’s First Court Ruling on NFT Art Theft Holds Marketplace Accountable, Bbiie mpyum. 368.
432 Cm. Willsey et al., Bbime mpum. 349.

4335 Cm. (Noh et al., 2022, at 325).

434 China’s First Court Ruling on NFT Art Theft Holds Marketplace Accountable, Bbiie npum. 368.
435 NFTs and Intellectual Property, Bbiite mpum. 349.

436 Tam ske. OTBeTUMK GbUT U3BECTEH TOJBKO MO MMEHM CBOEr0 akkayHTa. TaM sxe.

A7 Tam sxe.

438 Tam xe.

439 Tam xe.
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depepanbHble NpaBUAA B OTHOLLEHUU IMOA3M:
npeAraraemble NPUHLUNbI 00paLLEHUs ¢ AOKa3aTeAbCTBAMM
B BUAE 3MOA3M B KOHTEKCTE CypaebHOro pa3bupartenbctBa

[TepeBomuuk E. H. bBensesa

Mbapunun Xypuesnep, couckaTeslb CTereHM JOKTopa npasa B 2024 r.,
[Tkosna npaBa PopreMCKOro yHUBepCUTeTa

AHHoTauuA

Llenb: paccMOTpeHNe 3MO31 KaK HOBOV (hOPMbI JOKA3aTe/bCTBA M BhIpabOTKa HAyYHO OOOCHOBAHHBIX MPEIJIOKEHNUN 110
ux ropuandyeckon kpanuduranuu B CIIA.

MeToppbI: TyaeKTUUe CKII TTOAXO, K TIO3HAHMIO COLMAIbHBIX SIBJIEHNI, TO3BOJISTIONINI TPOAHAIU3UPOBATh UX B MICTOPUUECKOM
PasBUTUY ¥ QYHKIIMOHMPOBAHUY B KOHTEKCTE COBOKYITHOCTM OOBEKTUBHBIX M CyOhEKTUBHBIX (DAKTOPOB, KOTOPbIN OIpeaesl
BBIOOD CJIEAYIOLIMX METOAOB UCCIeNoBaHMs: GOPMaIbHO-IOPUANYUECKII U COIMOIOTUe CKUIA.

PesynbraTrhl: aM0o131 — 9T0 3633 0OLLEMPUHSITBIX CUMBOJIA, MCIIONb3YeMbIX ISl KOMMYyHMKaK. Yimu nosnbsyioTcst 92 %
nioneii B IuTepHeTe. DT KpoIlieuyHble, HO OYeHb BaXKHbIE 3HAUKI CTIOCOOHBI OTIOJHNUTD, YCUIUTh, CMSTUMUTD U TTOJTHOCTHIO
M3MEHUTb CMbICJ OKpYsKaroliero Tekcrta. COOTBETCTBEHHO, B MOC/EIHME TISITh JIET YMCIO CyOeOHBbIX CChIJIOK HA 3MOJ3U
pPOC/IO B TeOMeTpuYeckoi mporpeccui. [T0CKOIbKY 3MOA3M CTaIM BaKHEMIIIEN YacThIO IMQPPOBOrO IMCKYypCa, CyObl BCe
yare CTaJKMBalOTCS CO 3HAYUTEIbHBIM BIMSHMEM 3TUX 3HAYKOB Ha ITPaBOBbIe TpeboBaHMS CTOPOH. Haspesa Heo6XoqumMocCThb
pa3paboTaTh PYKOBOIACTBO IO OOpAaIeHMIO C TOKa3aTeJbCTBAMM B BUIE 3MOJ3U, KOTOPOE MOJKHO COOTBETCTBOBATH
®denepanbHBIM MpaBusIaM o fokazarenbcTBax (Federal Rules of Evidence, FRE), uTo6bI 06eCIIEUNTD HaJIJIeXKalllee OTHOIIIEHUE
K 9TOJ1 OTHOCUTEILHO HOBOI opMe TOKa3aTeIbCTB.

HayuyHast HOBM3HA: B CTaThe PacCMaTPUBAIOTCS BOMPOCHI KBAIMGUKALMY IMOIA3M KaK IIMPOKO PaCIpPOCTPaHEHHbBIX
CUMBOJIOB, MCIIO/Ib3YEMbIX i1 KOMMYHMKAIIM, B COOTBETCTBUM ¢ DemepanbHbIMU MTpaBuIaMit O mokasaresnbcTBax CIIIA.
ITpoaHanu3upoBaB MHEHMS SKCIIEPTOB U MPAKTUKY MPEICTaBJIeHNs JOKa3aTeJIbCTB B Bue sMoa3u ¢ yyetom ct. 702, 701,
803(5) n 403 FRE, 060CHOBaHO IOJIOKEHME O TOM, YTO COOTBETCTBYIOLIME JOKA3aTeIbCTBA B BUE SMO/3M BCErIa JO/IKHBI
JIEMOHCTPUPOBATHCS, & HEe TIPOCTO 3aUNThIBAThCS MPUCSKHBIM 110 TpeGoBaHMIo CTOpoH. CunTaem, 4TO SMO/I3M HEJOITY CTUMO
MUTHOPUPOBATH U UTO OTIIPABUTEIM U TIOJTyYaTes COOOIIEHI BCera NO/IKHbI MMETb BO3MOXXHOCTb [IaTh TTOKA3aHMS O TOM,
KaK OHM TOHMMAa/IM ¥ TIOHMMAIOT 3HaUeHue SMOA3M. B CBSI3M C ITUM MPEIJIOKEHO UCKIIOUUTh MOKA3aHUs TPETbUX JINIL
0 3HaYEHUU SMOI3M.

IIpakTUyecKass 3HAYMMOCTD: OCHOBHbIE TIOJIOKEHUSI ¥ BBIBOABI CTaTby MOTYT OBITH MCIIOJb30BaHbl B HAYUHO,
Mefarornyeckoi M MpaBONPUMEHUTETbHON IeaTeTbHOCTM MPY PacCMOTPEHMM BOIMPOCOB, CBSI3AHHBIX C KBaJMbuUKaimen
SMO[I3M.

KaroueBble cA0Ba:
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ABTOp BbIpaskaeT 6s1aromapHoCThb rpodeccopy Marry ButtiiH 3a pyKoBoACTBO HayyHOI paboToii; mpodeccopy Opuky [onmmany
3a JIF06e3HO MPeNOCTaB/IEHHbIE JaHHbIE 110 3MOJ3Y M MPAaBOBbIM BOIIPOCaM; KOJ/UIEKTUBY skypHana Fordham Law Review 3a
paboTy 10 PeNaKTYPOBAHNIO TEKCTA U BHICOKMI TPO(ECCHOHAIN3M; a TAKSKE CBOMM POIMUTESISIM, CECTPE U IPY3bsIM 38 IOIIEPIKKY.

CraTbsl HAXOOMUTCS B OTKPbITOM gnocrtyrne B coorBeTcTBuM ¢ Creative Commons Attribution Non-Commercial License (https://
creativecommons.org/licenses/by-nc/4.0/), nmpegycMmarpuBaioieM HeKOMMepUYeCKoe MCIIOIb30BaHMe, PAaCIIPOCTPaHeHEe U BOCIIPOU3BOI-
CTBO Ha JIIO60OM HOCHUTeJIe IIPU YCJIOBUM YIIOMVHAHYVISI OPUTMHATA CTaThU.
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The Federal rules of emojis: a proposed framework
for handling emoji evidence in trial contexts

Translator E. N. Belyaeva

Marilyn Hurzeler, ].D. Candidate, 2024, Fordham University School of Law

Abstract

Objective: to consider emojis as a new form of evidence and to elaborate scientifically grounded proposals for their legal
qualification in the USA.

Methods: dialectical approach to cognition of social phenomena, allowing to analyze them in historical development and
functioning in the context of the totality of objective and subjective factors, which predetermined the following research
methods: formal-logical and sociological.

Results: Emojis are 3,633 ubiquitous symbols-as-communication used by 92 percent of internet users. These tiny yet influential
pieces of evidence hold the power to complete, enhance, mitigate, and flip the meaning of surrounding text. Consequently,
court references to emojis have grown exponentially in the last five years. As emojis have become a cornerstone of digital
discourse, courts have increasingly encountered the significant impact of emojis on parties’ legal claims. A guide for handling
of emoji evidence under the Federal Rules of Evidence (FRE), therefore, is important to afford proper treatment to this
relatively new evidentiary form.

Scientific novelty: The article considers the issues of classification of emojis as a widely used means of communication
according to FRE. After analyzing expert testimony and the presentation of emoji evidence through the lenses of FRE 702,
701, 803(5), and 403, the author argues that relevant emoji evidence should always be shown—not just read—to jurors on
party request. Additionally, the article argues that emojis cannot reasonably be ignored and that senders and recipients should
always retain the opportunity to testify about their intended and understood emoji meanings. Finally, the recommendation
is for the courts to generally exclude third-party testimony on emojis’ meanings.

Practical significance: the key provisions and conclusions of the article can be used in the scientific, educational and law-
enforcement activity when viewing the issues of emojis qualification.

The submitted material is published in full, as interpreted by the author.

The article was first published in English language by Fordham Law Review. For more information, please contact tmelnick@law.
fordham.edu

For original publication: Hurzeler, M. (2023). The Federal rules of emojis: a proposed framework for handling emoji evidence in trial
contexts. Fordham Law Review, 92(1), 223-254.
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BBepeHue

B 1943 r. BepxoBubiit cym CIIIA 3asBuI, YTO «CMMBOJIbI IIPEACTABIISIIOT COO0M MPOCTOM, HO 3G (DEKTUBHBIN CITO-
co6 mepegaunt MbICau» . [TouT yeThIpe AeCSITUIETHS CITYCTs YUEeHbIN B 0GIACTM KOMITBIOTEPHBIX HAYK IIPEIJIONKIAI
MCITOJIb30BaTh CUMBOJI :-) Ij1s1 0603HaueHust ToHa coobienns?. B 2008 r. kommnauus Apple BriepBble co3maaa SMOM3U
s iPhone®. B mocienyrolye yeThbIpHAALATh JIET SMO3Y MTOJIHOCTBIO 3aXBaTuim nudposoii auckypc. B 2015 1.
OKchopacKuii CJIOBapb aHIIMIICKOTO SI3bIKA MPUCYINUI SMOA3M «JIUIO CO CJIe3aMi PamoCTu» (@) tutyn «CoBo
roga»*. TTosske [1J1s1 SMOJI3M K€CTOB PYK CTa/IM JOCTYIIHbI IITh BAPUAHTOB OTTEHKOB KOKI®, 8 KAHAMIAT B [IPe3y/IeH-
Tb1 Xwuiapy KIMHTOH MCIOb30Bajaa SMOMI3M B TBUTAX BO BPeMsl MPeaBbIOOPHON KaMIlaHWM, UTOGbI CTaTb GivsKe
K Maccam®. ITo mocyilemHMM JaHHbIM, PYKOBOAMTEM KPYITHBIX KOMITAHMUI Tellepb UCIIOIb3YIOT SMOM3Y 1JIs1 OOLIEHMS
C momuMHeHHbIMM, a TBUT MtoHa Macka ¢ aMo[31 «KaKalika» (é) ¢urypuposan B cyne6Hom ucke ot 2022 r. no
noBony npuobperenust Twitter (Twitter — coumanbHast ceThb, 3a6710kMpoBaHHas Ha Tepputopun Poccuiickon Depe-
panMu 3a pacipocTpaHeHne HesakoHHON MHpopManym. — [TpuM. pef.) y4eHbIMM PasIMUHbIX IUCHUTLIMHS,

[TockoJIbKY 5MOJI3M CTa/IM HEOTHEMJIEMOM YaCThIO LIM(PPOBOrO AMCKYPCa, CYIbl BCE Yallle CTAJIKMBAIOTCS C BOIIPO-
COM O JOIYCTUMOCTH MX UCIIO/Ib30BaHMsl B KAUeCTBE J0Ka3aTe/IbCTB M X BIMSHUY Ha TpeboBaHus cTOpoH’. Takum
06pa3oM, HeO6XOAMMO MPUBECTH PYKOBOMACTBO II0 PACCMOTPEHMIO TOKAa3aTeIbCTB B BUAE 3MOI3M B COOTBETCTBUE
¢ DemepanbHbIMK IIpaBMUIaMK O JOKasaTesJbCcTBaxX (masiee — FRE), uTo6Gbl 06ecIeunTb Hajjieskallee OTHOIIeHVe

! Cm. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 632 (1943).

2 Senft, Th. M. Emoticon. Encyclopedia Britannica. https://www.britannica.com/topic/emoticon [https://perma.cc/39MA-7SNT].
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insider.com/then-and-now-emojis-10-years-2018-11 [https://perma.cc/YP35-XRHX].

4 Steinmetz, K. (2015, Nov. 17). Oxford’s 2015 Word of the Year Is This Emoji. TIME. http://time.com/4114886/oxford-word-of-the-
year-2015-emoji/ [https:/perma.cc/IM27-9TYG].

5 Janse, A. M., Jarenwattananon, P., & Khalid, A. (2022, Feb. 9). What Skin Color Emoji Should You Use?: The Answer Can Be More
Complex Than You Think, NPR. https://www.npr.org/2022/02/09/1078977416/race-chat-emoji-skin-tone-colors [https://perma.cc/6SLA-
N4RT].

¢ Cm. Oh, Y. (2015, Nov. 17). Oxford Dictionaries 2015 Word of the Year Is an Emoji. PBS NewsHour. https://www.pbs.org/newshour/
nation/oxford-dictionary-says-the-2015-word-of-the-year-is-an-emoji [https://perma.cc/K6 YE-SHFE].

7 Cm. Robinson, B. (2019, Sept. 7). Emojis: An Essential Tool for Innovative Business Communication? Forbes. https://www.forbes.com/
sites/bryanrobinson/2019/09/07/emojis-an-essential-tool-for-innovative-business-communication-really/ [https:/perma.cc/K6 YB-VUMS)].

8 Cm. Rubino, K. (2022, Nov. 1). Wachtell Associates Tasked with Explaining Memes to Partners in Twitter v. Musk Legal Battle.
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K 3TOJ OTHOCUTEJILHO HOBOM (popme JokasarenbcTB’, DMomsyu MOryT repemaBarb ropasno 6oJbiie nHbopMaLmu,
YyeM TPOCTO CChIJIKA Ha TPeAMEeT, KOTOPbIN OHM M306paskaroT, B 3aBMCMMOCTH OT TaKuX (akTOpOB, Kak AemMorpadu-
YyecKie ¥ KOMMYHUKAIMOHHbIE XapaKTEPUCTUKI [T0JIb30BaTesist !, DMoI31 TakKe MOT'YT CJTYsKUTb BECbMa BasKHbIMU
IoKasaTesJbcTBaMM; Tak, B 2021 I. OHM YIOMMHAJIMCh B CYIe€OHBIX PELIeHMsIX MO [aejiaM O AUCKPUMMUHAIMU [IpU
TPYLOYCTPOICTBE, CEKCYaIbHbIX JOMOraTeIbCTBaxX 1 youiicTBax' 2. B 6yayiiem cChUIKM Ha SMOI3Y MOT'YT HOSIBUTHCS
B JIIOOOM [1eJie, TTe peub uaeT 06 OHIaitH-KOMMYHMKAIMN C IIPeIIojiaraeMo IO IepsKKOI MIIM OTIPOBEPsKeHEM I10-
sunmit ctopou!®. TTo aTum mpudumHaM BOIIPOC O TOKA3aTeIbCTBEHHONM 6ase SMO/ 31 HeOOXOAMMO PeIlaTh yiKe ceiuac.

CoBpeMeHHbIE IOpUANYECKIE VICCIENOBaHNs, TOCBAIIEHHbIE TPABOBbIM aCIIEKTaM 3MOJI3H, MO0 HOCST ONMuca-
TeJIbHBIN XapaKkTep ¥ 06CYsKAal0T TOJIBKO MCIIOIb30BaHMe SMOI3M B CyNe6HbIX 3aceqaHnsx 4, 6o HarpaseHbl Ha
pelliieHye BOIIPOCOB, MMEIOIIMX OTHOILIEH)E K 3MOZ3M, HO He K IIpo6jieMe NOoKa3aTelbCTB . JIMilb B OMHOM KOMMEH-
Tapuu ObUT IPYMEHEH HOPMAaTUBHbIN MOAXOM M YTBEPKIAIOCh, uTo B FRE HeOOGXOmMMO BBECTHM HOBbIE IMpaBuIa
B OTHOILEHUM 3Moz3u'®. B Halllem 1MccienoBaHmy Mbl PACCMOTPUM BOIIPOC O TOM, Kak FRE B 1X HbIHEIIIHEM BUIe
cjeayeTr MPUMEHSITh K SMO/I3Y KaK OBIIeNPUHSATON (hopMe CMBOIOB KOMMYHUKAIMN.

B nmaHHOJ cTaThe MbI TaKyKe ITpejjiaraeM CTaHaapThl paboThI C JOKa3aTeIbCTBaMM B OPMeE SMOJI3YU B COOTBETCTBUM
¢ FRE. B Pasnene [ mpencraBieH KOHTEKCT, HEOOXOAVIMbIN IS OLIEHKY PabOoThI € OKa3aTeJIbCTBAMU B BUZE IMOJ3H,
a MMEHHO COOTBETCTBYOIIIMeE MoyioskeHus1 FRE. 3ateM ciienyeT 00CyKIeHMe J0Ka3aTeIbCTBEHHOM LIEHHOCTY SMOA3M
¥ TOTO, KaK CyIbl OTHOCSITCS K JOKa3aTebCcTBaM B 3Toi hopme. B Paspeste I paccmaTpuBaeTcst BOIIpOC O TOM, HY3KHO
JI11 OOBSICHSITH ¥ TIOKA3bIBATh MPYUCSKHBIM 9MOJI3U, KOTOPbIE PYHKIMOHUPYIOT KaK CJIOBA, M 3MOJI3U, KOTOPbIE CITYKaT
HeBepOabHbIMY COIMAIbHBIMY CUTHAIAMMU. ABTOP MPUXOIUT K BBIBOALY, UTO MPUCSKHBIM BCETIA CIEAYET MTOKa3bIBATh
COOTBETCTBYIOIIME TOKA3aTeIbCTBA C MCIIOIb30BaHVEM 3MOJI3! MO TPeOGOBAaHUIO CTOPOH, a He MPOCTO 3aYUTHIBATh
ux. Kpome Toro, Mbl yTBEpsKAaeM, UTO SMOJI3Y HEJIb3sT UTHOPMPOBATh M UTO OTIIPABUTEIM U TIOJyUYaTeN COOOIIEHMIA
BCErJa JIOJKHBI MMETb BO3MOKHOCTD J1aTh TIOKA3aHMsSI O TOM, YTO OHM XOTEJIM BbIPA3UTh C TIOMOIIIbIO SMOM3U U KaK
OHM BOCIpUHSIIM UX. HakoHell, Mbl peKOMEHIyeM CYIbsIM MCKJTIOUATh TIOKA3aHMs TPETHUX JIUIL O 3HAYEHWY SMOJI3H,
KpOMe CJTyuaeB, KOrjia MOKa3aHust COTPYIHUKOB ITPaBOOXPAHUTEIbHBIX OPTaHOB MO3BOJISTIOT JOCTOBEPHO paciindpo-
BaTh 3HAUEHME SMO/I3Y WM KOTa HeJOCTYITHbI OTIIPAaBUTE b M MTOJTyYaTesIb SMOJI31, BbIpaskalolero HeBepbasbHOe
colMasbHOE 3HAUeHMe, XapakKTepHOoe /1T KOHKPETHO KYJIbTYPhI.

Pe3yabTathl MICCAEAOBAHUA

I. TOKA3ATEJIbCTBEHHOE 3HAYEHUWUE 5MO/131

Pasnen I HacTosiel paboThl OMUCHIBAET KOHTEKCT JIJIS1 OIIEHKM BOCIIPUSITHS TPUCSIKHBIMY I0Ka3aTeIbCTB B BU/IE
smonsu. B Paspene I.A nipencrasiensl noyokenust FRE, KOTOpble MMEIOT 3HaUEHMe [IJIT pabOThI C TOKA3aTe/IbCTBA-
MM B Buze amon3u. 3atem B Pasmesne 1.B paccmarpuBaeTcs mokasaresbHast IEHHOCTb SMOJI3U, KOTOPast HaXOIUTCS
B IIPOTMBOPEYMM C BO3MOKHOCTbIO MAHUITY/IMPOBAHMS MMM CTOPOHAMM ITPOLIeCCa U X HEMTPaBUIbHOTO TOJIKOBAHMSI
npucsbkabiMu. Hakonerr, B Pasnesne [.C npencTaBiieHbl npyuMepbl CyieGHONM MTPaKTUKY B JaHHOM 00JIaCTM.

A. ITonoxxeunsa FRE o pa6ore ¢ JoKa3aTe/IbCTBAMU B BUJE IMOI3U

IlomyCTUMOCTD IOKA3aTe/IbCTB B BUZE SMOJ3M OIpeAe/seT Cyabs, Beqyimii neno'’. Iy 3Toro sMoa3u SOJIKHbI
ObITh HalPaBJIeHbl Ha JOKA3aTeIbCTBO ocnapuBaemoro (akra'®, Eciiu HanpaBIeHHOCTb SMO/3M Ha JOKA3aTe/IbCTBO

10 Cm. mmske Pasmen LA.

11 Cwm. mmske Pasmen LA.

12 Cm. Goldman, E. (2022, Jan. 9). 2021 Emoji Law Year-in-Review. Tech. & Mktg. L. Blog. https://blog.ericgoldman.org/
archives/2022/01/2021-emoji-law-year-in-review.htm

5 Browning, J. G., & Seale, G. (2015, October). More than Words: The Evidentiary Value of Emoji. For Def.

4 Cm., nanpumep, (Tenzer & Cangro, 2022; Kirley & McMahon, 2019; Kirley & McMahon, 2018, Browning & Seale, Bbiiite ipum. 13).

15 Cm. (Goldman, 2018; Lidsky & Norbut, 2018).

16 Cm. (Janssen, 2018).

17 Fed. R. Evid. 104(a).

18 Tam sxe. 401.
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CITOPHOTO (haKTa «CYIlIeCTBEHHO MTEPEBEIIMBAETCS» OMMACHOCTBIO HECITPABEIIMBOTO MPeyOeXKIeHNs, OITPENeIsIEMOTO
KaK «HeIrpaBoMepHast BOSMOSKHOCTh HeO60CHOBAaHHO IOB/IMSTh Ha pellieHne» %, To Cybst MOsKeT UCKITIOUNTh SMOJI3U
13 umciia gokasareabcTs?. Harpumep, 13-3a KOTHUTUBHOTO Mpeay6eskae s, eI IPUCSKHbIE MOT'YT [IePeOLIeHUTh
JOKa3aTesIbHYI0 3HAYUMMOCTh aMon3u*!. Cymby TakskKe MOTYT VCKJIFOUMTD SMOJI3Y Ha OCHOBAHMM SKOHOMUM BPEMEHN
cygebHoro 3acemannsa??; ogHako 1. 403% FRE yKasbIBaeT Ha TO, UTO 3TO OCHOBaHMe CJIeAYeT UCIIO/Ib30BaTh C OCTO-
poskHOCTBIO*, Kpome TOro, cymbst onpenesisier crocob mpecTaBIeHs IPUCSKHBIM CAMUX SMOII3Y Vi CBUIETEIbCKIAX
MOKAa3aHMii C UX UCIOJIb30BaHKeM?,

B cienyronimx pasgesax OnmMchiBaloTCs moyioskennst FRE, KOTOPbIMIM PYKOBOACTBYIOTCS CYIby IT€PBOI MHCTaH-
UMM TIpY OOpaIeHny ¢ MOKA3aHMUSIMY, BbIPASKAIOIIVMIU MHEHSI, U TIPU MIPeACTaBAeHNN JoKa3aTeabCcTB. B Pasnene
[.A.1 ommcaHbl CTaHIapThI JOKA3bIBAHMS, pEryaupylolye mokasanus sxkcreptoB (FRE 702)% u psmoBbIX TpaskiaH
(FRE 701)%. Danee B Pasmene [.A.2 onmcaHbl CTaHIaPThI, CBSI3aHHbIE C TIPEICTaBIEHMEM JOKA3aTeIbCTB, BKIIOYAs
mucbmennbie ceugerenbctsa (FRE 803(5))* u Bumeonokasarenbcrsa (FRE 403). B COBOKYIHOCTM 3TU pasmesibl
obecIeunBaloT MPaBOBYIO OCHOBY JJIsI HajjIeskalero oopalieHus ¢ JoKa3aTeabCTBaMy B BIE SMOI3MU.

1. Iloxazanus céudemens é popme MHeHUS 0 3HAUEHUU CIleH2q, HcapeoHa U rHcecmoe pyk: cm. 702 u 701 FRE

Cynps, BeqyLIMii 10, PelllaeT IpeaBapuTe/ibHble BOIPOChl 0 KBaymbukauym ceuperenein”. FRE 702 tpebyer,
YTOOBI IKCIIEPT OOIAAAIT «CIeLMaIbHbIMY 3HAHMSAMI» , KOTOPbIE «IIOMOI'YT IPUCSKHBIM TIOHSITh JOKa3aTeIbCTBa» .
OKCIepT MOKET AATh TIOKA3aHMsI O SHAYEHMY CJIEHTa, XapaKTEPHOTO 1 KOHKPETHOV IPYIIIThI, TAK KAK OHY TIOJI€3HBI IS
1eJIel CymeGHOro pa3bupaTesbCTBa B OT/IMUNE OT IIPOCTOrO IIOBTOPEHMST CMbIC/IA cOobIeHns . B kauecTBe 3KCIIepTOB
[0 >KaproHy TOT'O MJIV MHOT'O COOBIIECTBA MOT'YT BBICTYIIATh KaK JIMIIA, M3yYaBIiie 3TO COOBIIECTBO, TAK U €0 WIEHbI 2,

COTpyIHMKY TTPaBOOXPAHUTEIbHBIX OPTaHOB U (efiepasibHbIe areHThl OOBIYHO BBICTYIIAIOT B KAUECTBE SKCIIEPTOB
IO CJIEHT'Y, KOIEKCY TTOBeIeHms 1 skectam>. Harpyumep, momieickie oMoraay pacimdpoBarh CJIeHT TI0 TeMe Hap-
KOTMKOB, KOTOPBII MCIIOJIb30BAJICS B 3aIIMCAHHBIX PAa3TOBOPAX 3aK/IFOYEHHBIX>!. AHAIIOrMYHBIM 0OPA30M CIIela/IbHbIe
areHThbI IOMOrajI paciM(poBaTh >KaproH, Ha KOTOPOM OBILIA/IMCh CyTeHephbl M pAGOTHMUKI CeKC-MHAYCTPUI> . DKCIIEPThI
TaKKe JaBaJiv MOKas3aHMsI, TO3BOJISIIOLIVIE CBSI3aTh CUTHAJIBI, [TOfIlaBaeMble sKeCTaMi PYK, C KOHKPETHbIMM GaHmaMimn>e,

OMop3K, UCIIOIb30BaHHbBIE B TIEPEHOCHOM CMbICIIE, 3aHVMAIOT TIePeXOfHOe MOJIOKEeHe MEKAY O6I1IeynoTpebu-
TEJIbHBIM SI3IKOM ¥ COOOIIEHUSIMY, TPeOYIoUMMY 00bscHeHNst sKkcrepta®’. TIpucsskHble HYKAAI0TCS B TIOfICKa3Ke
9KCIIePTa IJIST TOHMMAaHUS 3aKOAVPOBAHHBIX COOOIIEHNI, OLHAKO B CTyUae OOIIENOHITHBIX SMOJ3M TTOKa3aHMST 9KC-
mepra He TOJbKO GeCIIoNes3Hbl sk TPUCSKHBIX, HO ¥ MOTYT BbI3BaTh Mpenyoeskaenne’s, B kauecTBe ajibTepHAaTHUBBI

19 Tam ske. 403 (3aMeuaHe KOHCYJIbTALIIOHHOIO COBETA 10 MIOBOAY ITPeJIOKEHHBIX HOPM).
20 Tam »xe. 403.

2 Tam sxe.

22 Tam xe.

2 Tam xe.

4 Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence § 4:12 (4th ed. 2022).
%5 Fed. R. Evid. 611(a).

26 Tam xe. 702.

27 Tam xe. 701.

28 Tam ske. 803(5).

29 Tam sxe. 104(a).

30 Tam xe. 702.

31 Cm. Monique C.M. Leahy, 194 Am. Jur. Proof of Facts 3d, § 40 (2022).

52 Cm. David H. Kaye, David E. Bernstein, Andrew Guthrie Ferguson, Maggie Wittlin & Jennifer L. Mnookin, The New Wigmore:
A Treatise on Evidence: Expert Evidence § 2.5.3 (3d ed. 2022).

35 Cm. B uenom Leahy, Beimte npum. 31, § 40.

3 Cwm. State v. Berry, 272 A.3d 1, 9-10 (N.]. Super. Ct. App. Div. 2022).

35 Cm. Poole v. State, 284 So. 3d 604, 605 (Fla. Dist. Ct. App. 2019).

%6 Cm. People v. Mazariego, 117 N.Y.S.2d 235 (App. Div. 2014).

57 DkcmepT He MMeeT TpaBa JaBaTh MoKasaHus 06 obienssecTHbIX aciekrax. Cm. Fed. R. Evid. 701.
38 Cm. mke Pasmen [1A.1.
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MOKA3aHMSAM SKCIIEPTa OCBEIOMJIEHHBIN COYYaCTHMK® Takske MOKET HaTh HeCHelaJM3MpPOBaHHOE 3aK/IHUeHMe
0 3HAYEHUM «KOJOBBIX CJIOB», MCIIOJb30BAHHBIX COYYaCTHMKAMM B 3aIICAHHOM PasroBOPe, B KOTOPOM Y4YaCTBOBAJ
cBuperesnn?’. OmHaKo OKa3aHus PANOBLIX TpaskaaH perympyiorcs FRE 701 u B oT/iume OT IIOKa3aHuii SKCIIepTa Ta-
KIe CBUIETEJIM NOJIKHBI JIMYHO 06/1afaTh SHAHMUSMM IS Jauy [TOKa3aHMii O 3HAYeHMY 3aKOAVPOBAaHHbIX COOBIIeHmit*! .

2. IIpedssenenue eepbanvHbix U HegepbanbHblx dokazamenscme: cm. 803(5) u 403 FRE

Cratba 803(5) FRE*? KOCBEHHO IIPU3HAET, UTO MPUCSIKHBIE CKJIOHHBI II€PEOLIEHMBATh IMCbMEHHbIE CBULETEIb-
ctBa®. TIOCKOJIBKY 3aMCH OCTAIOTCS B PACIIOPSIKEHNY IIPUCSKHBIX BO BPeMst 00CYKIeHMsI, TPUCSKHbIE MOT'YT IO -
CO3HATEJIbHO TIPUIATh 3allMCAHHBIM IIOKa3aHMsIM OOJIbliiee 3HAUeHNe, YeM IIPeICTaBIeHHbIM CBUIETENIEM YCTHOM,
YT0o6bI M36€KaTh «HEOOBEKTUBHOrO akueHTupoBaHusa»*, c¢1. 803(5) FRE paspellaeT MpembsaBisaTh MAChMEHHbIE
CBUJIETEJIbCTBA IIPUCSKHBIM TOJIKO B TOM CjIydae, €CjiyM MX IpenjaraeT IMpOTMBOIIOJIIOKHAs cTopoHa®. Bo Bcex
OCTaJIbHBIX CIYYasIX TaKue CBUIETeIbCTBA 3aUMThIBAIOTCS MO, IIPOTOKOY .

C Ipyroi CTOPOHBI, JIFOIV OOBIYHO JIyUllle BOCIPUHUMAIOT MHPOPMALMIO uepes3 3peHne, yeM Ha ciayx*®, Ecim
MHTOHALIMS U/ BBIPAYKEHME JIMIIA YeJIOBeKa MMEIOT 3HaueHVe U CYILeCTBEHHBI IJIS IeJia, CYIbsS MOKET Pa3pelnTh
CTOPOHAM BOCITPOM3BECTH ayAMOBM3yasIbHbIE 3arcK yist MpucshkHbIxY. OmgHako B coorBercTBuM co cT. 403 FRE
TPV IPUHSITUM PELIEHVST O OTTYCKE BUIE03aIUCH CYIbsI JOJKEH YUMUTHIBATD HAIMYYE aHAJIOTMYHBIX IOKa3aTeIbCTB
B BijIe TOKasaumii B 3aje cyna*’. Eciii cymbs [omycKaeT ayqMoBM3yaIbHYIO 3aMMCh, OH MOKET OTPaHMYUTh €€ ITOKa3
TOJIBKO COOTBETCTBYIOLIMMU (PparMeHTamMM, YTO6bI He 3aTArMBaTh pouecc’. [TIpyucsKHble JOKHbI CAMM OITPENEIUTD,
HAaCKOJIBKO JOCTOBEPHA 3aIMCh U KaKOV BEC HYKHO el IIpuaaTh°?.

B. IIpoTuBOpeune MeXAy HOKa3aTeIbCTBEHHBIM 3HAYEHMEM 3MOA3U ¥ BO3MOKHOCTHIO €ro MCKa>KeHMsI
¥ JIO’KHOW MHTePIIpeTaIumu

Cymbl CTAJIKMBAIOTCS C TTPOBJIEMOIi TOrO, KaK 06palliaThCsl C JOKa3aTeJIbCTBAMM B BUIE SMOJ3M, TOCKOIBKY OHU
06J1a[1a10T COBEPILEHHO YHMUKAIbHBIMM CBOMCTBAMM>®, DMOJ3M — 3TO 3633 0BIIENPUHATHIX CUMBOJIA, MCIIO/Ib3YeMbIX
6osee 10 Mumapnos pas B geHb> . Hens6eskHO, UTO OHM U Te sKe SMOA3M Oy[eT UMeThb pasHble 3HAUeHMs [J1s MIJI-
JIMapIOB JIIOLEl, KOTOpPbIE UCIIOIb3YIOT UX 110 BceMy MUpy>’. B maHHOM paszesie Mbl pACCMOTPUM CIIOCOOBI UCIIOJb-

3 Fed. R. Evid. 701.

40 Cm. United States v. Valbrun, 877 F.3d 440, 443-44 (1st Cir. 2017).
4l Fed. R. Evid. 701.

42 Tam sxe. 803(5).

43 Cm. Mueller & Kirkpatrick, Boiure mpym. 24, § 8:76; Cm. taxske United States v. Judon, 567 F.2d 1289, 1294 (5th Cir. 1978) (cyx
rmoctaHoBmiI, uTo 1esbio cT. 803(5) FRE siBisiercst mpeqoTBpallieHne «M3JIMITHEero BHMMaHMs» K 3alMCAHHOMY (GaKTy).

4 30B Charles Alan Wright & Jeffrey Bellin, Federal Practice and Procedure § 6857 (2023).

45 Cm. United States v. Casoni, 950 F.2d 893, 914 (3d Cir. 1991).

46 Fed. R. Evid. 803(5).

4T Tam xe.

48 Cm. George L. Blum, John Bourdeau, Noah ]J. Gordon, Eleanor L. Grossman, Jill Gustafson, Glenda K. Harnad, Sonja Larsen,
Lucas Martin, Kristina E. Music Biro, Karl Oakes, Karen L. Schultz, Jeffrey ]J. Shampo, Eric C. Surette & Barbara J. Van Arsdale, 29A
Am. Jur. 2d Evidence § 932 (2022).

49 Cm. Stephen E. Arthur & Robert S. Hunter, Federal Trial Handbook: Civil § 38:6 (2022).

0 See BLUM ET AL., supra note 48, § 974

51 Cwm. Arthur & Hunter, Bbire mpim. 49, § 38:6.

52 Cm. Tam sxe.

53 Cm. Bbite Pasgern LA.

54 Cwm. Full Emoji List, v15.0, Unicode, http://unicode.org/emoji/charts/fulU-emoji- list.html [https://perma.cc/5ST8-H2GX].

55 Agnew, Phil. (2018, Jan. 9). 6 Facts About Emojis Found Using New Analysis, BRANDWATCH. https://www.brandwatch.com/
blog/6-facts-about-emojis-found-using-new-analysis [https://perma.cc/UT44-6FGQ]; cm. Takske Emoji Statistics. EMOJIPEDIA. https://
emojipedia.org/stats [https://perma.cc/SF7TH-R8YN] (cooburaercs, uro uepe3 meccenmrep Facebook (coumanpHas ceTb NMpUHALIEKNUT
Meta, mpu3HaHHOI IKCTPEMICTCKOI OPraHu3ale, ee NesiTeJIbHOCTb 3arpeleHa Ha reppuropun Poccuiickon @eneparyn. — [Tpum. pern.)
€KeJHEBHO MePechUIaeTcs 5 MULIMAPLOB 3MOL3M).

56 Cwm. Bbiiue Pasmen [LA.2.
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30BaHMsI SMOJI3M ¥ BO3SHMKAIOLLIME B CBSI3Y C STUM IIpobsieMbl X uHTeprnperaimu. B Pasgesne 1.B.1 o6bsicHsIeTCs, KaKk
SMOJI3M BBITTOJIHSIOT POJIb HEBEPOAIbHBIX COLMAIbHBIX CUTHAJIOB, KOTOPbIE MOTI'YT ObITh HEITPAaBUILHO MCTOJIKOBAHbI
IV HeBepHO ToHsIThI. 3aTteM B Paspese 1.B.2 paccmarpuBaeTcst mOTeHIMasI SMOI31 B IJIaHE MHOTO3HAYHOCTHM M KOH-
TeKCTya/IbHbIe (haKTOPbI, ONPeeISIolI/e TPaBAONoN0OHOCTh 3HAUEHS, TTPEIJIOKEHHOTO TOM WJIM MHOM CTOPOHOIA.

1. Bo3moscHOCmb HE8epHO20 UCMONKOBAHUS IMO003U, KOMOPblEe CAYHCAIN HedepOaIbHbIMU COUUANbHBIMU
cuzHanamu

JIromu 4acTo UCTIOb3YIOT SMO/3M [IJ1s1 YCUIIEHVSI CMbICJIA, UCIIOIb3YsT METOZbI, CXOXKME C TEMU, UYTO TPUMEHSIIOTCS
B PasrOBOPHOM OGIIEHWM JIUIIOM K JiuIy°’. B nudpoBom qucKypce JKeCThl-3MOI3M, KaK U CAMU SKECThI, MOTYT KaK
TIOZIKPEIIATh BepOaIbHyI0 KOMMYHMKaImio («Jla o =»), Tak 1 3aMeHsTh ee (« =» BMecTo «[la»)®. DMon3u Takke
MOTYT 0603HayaTh MHTOHAINIO («S1 060 TeGst @» ), KOTOPYIO OTIIPaBITEI L MOSKET OAUYEPKHYTh TOBTOPEHMEM, KaK
JWKTOPBI MEHSIIOT [POMKOCTb WM BHICOTY ToHa («S1 mo6tio Te6st @) @ LA @»)59. AHTpOonoMopdHbIe 3MOA3H,
T. €. 9MOJI31, U306pasKaroIIye JIMIO YeTOBEKa, MePefaloT MHTOHAIMIO HEIIOCPeCTBEHHO Uuepes BoipaskeHue i,

VuToHanus, cBsi3aHHast C aHTPOIIOMOPQOHBIM 3MOJ31, MOKET CYIIIECTBEHHO M3MEHUTb CMbIC OKPYsKAIOILIETO TEK-
CTa, ec/ 3HAYOK MepepaeT uryTanBocTh®!. Tak, B ofHOM cyneGHOM pa3buparesibCTBe MPeAIaragoch pacCMaTpUBaTh
3MOZI3M «KaTaloCh MO MOy OT cMexa» ((2Z)* 1 «BBICYHYThIN A3bIK» (:P)% Kak 0603HaUeHMe LIy T/IMBON MHTOHALMM
OTHpaBuTesIs. AHAJIOTMYHO, 3MO/3U «IOAMMIMBAaOLIee 10» ((33)) yKasblBajlo Ha TO, UTO PasroBOp «He GbLT ab-
COJIFOTHO CEepbe3HbIM»%,

AnTpornomopdHbie 3MOI3M TaKKe MOTYT YKas3blBaTh Ha CapKas3M, MOKa3bIBasi MPOTHBOpEUNE MEXIY IMOA3U
U OKPY’KaKOIIMM TeKCcToM®. Kak 4esioBeK MOKeT CKasaTh «3TO OY[eT Becejo» MOHOTOHHBIM I'0JI0OCOM, TaK U HeBe-
cenbiii cMaiyiK (559)) aMozI3M MOKeT MMeThb TOT ke 3(deKT B oHslaitH-yaTe («3T0 GyzeT Becesio G.3)»)%. Ynraremm
MOTYT Paclo3HaTh CapKa3M, KOIja aHTPOIIOMOPMHBIN SMOJ3M U OKPYIKAIOLINIL er0 TEKCT IPOTUBOPEYAT IPYT IPYTY,
MOCKOJIBKY CYILIECTBYET TeCHasI CBSI3b MEXKIY TEM, KaK Halll MO3T BOCIIPMHNMAET MPOHMIO B CJIOBAX U B M306paskeHUN
smon3u®’. B To ke Bpemst unTaTe M MOTYT NPUABaTh PasHOe 3HaYeHNe HeBeceloMy cMmaiiny (5.3), Koraa BULST ero
n30MpoBaHHO. TaK, B OMHOM 13 MCCIIEAOBAHMIT YUACTHUKY JAJIU €My CaMble PasHble MHTEPIPETALUA: OT AEMPeCcCuu
U TIOJO3PUTEILHOCTH [0 OTCYTCTBYS BrieuatyieHns®.

Taxoke Mmpu U301MPOBAHHOM ITPOCMOTPE YACTO HEMPABMIIbHO MCTOIKOBBIBAIOT 9MOJI31, KOTOPbIE COEPsKAT OHO-
BpPEMEHHO TIOJIOKUTEIbHbIE CUTHAJIBbI, HAPUMeED, YIbIOKY, U OTPUIATesbHbIe, HAIIPUMep, CJIe3bl WIN 3aKPbIThIe
m1asza’™. B Tom ke uccremoBany 54 % pecrioHIEHTOB Ha3BajM «YJIbIGAIOIIEeCs JIMIO C OTKPBITBIM PTOM U IJIOTHO
3aKPBIThIMK TTas3amMu» (133)) «IIO3UTUBHBIMY», a 44 % YYaCTHUKOB — «HEraTUBHBIM» L.

57 Cm. (Evans, 2017).

58 Cm. Tam sxe.

59 Cm. Tam sxe.

0 Cm. Tam xe.

6l Cm., nanpumep, State v. D.R.C., 467 P.3d 994, 1001 (Wash. Ct. App. 2020); Ghanam v. Does, 845 N.W.2d 128, 145 (Mich. Ct. App.
2014); Schram v. Zarak (In re E.Z.), No. 21-CV-06524, 2021 U.S. Dist. LEXIS 212008, at *22 (S.D.N.Y. Now. 2, 2021).

2 Cm. D.R.C, 467 P.3d at 1001.

63 Cm. Ghanam, 845 N.W.2d at 145.

64 Cm. Schram, 2021 U.S. Dist. LEXIS 212008, at *22.

65 Cm. Evans, Bbimte npum. 57, at 125-136.

66 Cm. TaM xe.

7 Cm. Weissman, B., & Tanner, D. (2018, Aug. 15). A Strong Wink Between Verbal Comprehension and Emoji-Based Irony: How
the Brain Processes Ironic Emojis During Language Comprehension. PLOS ONE, https://doi.org/10.13.71/journal.pone.0201727 [https://
perma.cc/7FNE-JH]T].

8 Cm. B nestom Miller, H., Thebault-Spieker, J., Chang, Sh., Johnson, I., Terveen, L., & Hecht, B. (2016). “Blissfully Happy” or “Ready
to Fight”: Varying Interpretations of Emoji. Grouplens Rsch., Univ. Minn. https://ojs.aaai.org/index.php/ICW SM/article/view/14757/14606
[https://perma.cc/DM68-C4HX].

9 Cm. Tam xKe.

0 Cm. Tam sxe.

"I Cm. Tam sxe.
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3HaueHue, IPUIChIBAEMOE HeBepOaIbHOMY 3HAKY, TAKIKE MOKET PasjiMyaThCsl B pasHbIX Ky/abTypax’ 2. Hampumep,
cpeny HocuTesei apabCKoro si3bika CMaIvK ;) CMMBOJIM3UPYET «HEUTO 6ojiee MOBEPXHOCTHOE», UEM CUACTHE UJIU
PalOCTh, I KMOSKET JIaske CKPhIBATh FHEB MJIM CapKasM» °. AHaJOTMUYHBIM 00pa30M, aMepuKaHel MOKeT acCOIMMPO-
BaTh SMOJI3U «COeMHEHHbBIE PYKM» ("l\;.) C peJIUTHeit, B TO BpeMs Kak SIMOHEL] YBUANUT B HEM 3HaueHMe «ITOKaTyncTa»
Wi «cracu6o» ™. AMepuKaHIIbl TaKsKe BOCIIPUHMMAIOT JKECT C COeMHeHeM GOJIbIIIOTO M YKa3aTebHOI'O MajiblieB
(\\\"J) KaK «XOPOIIIO», B TO BpeMsl KakK SITTOHIIbI MOT'YT TOHSTh €ro Kak «IeHbIM», a (GpaHIy3bl — KaK «HOJb» ">, B He-
KOTOPBIX CTPAHax TOT SKECT JasKe SIBJITETCSI OCKOPOUTETbHBIM .

OMoz3u, 1306paskarolye JKeCThbI, TAKKE MMEIOT Pa3sHy0 KOHHOTALMIO Y MTPEACTaBUTEIel Pa3HbIX IIOKOJIEHNN' .
[TpencraBuTenu moxoseHus! Z HA3BaIM SMOL3U «OOJIBIION Tasel] BBepx» (&) «IacCUBHO-arPeCCUBHBIM», B TO
BpeMsI KaK [PeICTAaBUTEIN CTapLIEro MOKOJIEHVsST OObIYHO PACCMATPUBAIOT €r0 KaK a/IbTEPHATUBY YTBEPAMUTEIbHBIM
CJIOBAM, TAKMM KaK «J1a» U «OTIMYHO» S, [TokoseHne Z TaksKe MCIIOJIb3YIOT SMOJI3M «aIlIOIVCMEHThI» (A~§\:), YTOOBI
MOTUEPKHYTh CBOIO MbIC/Ib, TOTJA KaK [IJIS MPEeACTaBUTEseN CTAPIIEro MOKOJIEHNUS 3TOT 3HaK 0003HAYaeT MPOCTO
artonycMeHTsI”. 3HaK Mupa (i), Ha JKaproHe MOJIOLOTO TIOKOJIEHNMS] O3HAYAIOLINIA «S1 HEe OMa», TAK)Ke PaccMaTpi-
BAJICS1 KAK CBUJIETEHCTBO YBOJIbHEHMS C paGoThI™,

HeBep6asibHble colMabHble CUTHAJIbI — HE €IMHCTBEHHbIE 3MOJ3M, KOTOpble MOTYT MMeTh pa3HOe 3HaueHMue
ILIST pa3HbIX TPYTIIL. DMOJ3Y, 3aMeHSIIOIINe CI0Ba, TAKyKe MOJBeP KeHbI HEMTPaBMIIBHOMY TOJTKOBaHMIO, €CJIY SMOJ3U
IpejJiaraeTcs B mepeHOCHOM 3HaueHnu®!. B ciiemyrolem pasmaesie Mbl pacCMaTpuBaeM IepeHOCHOe 3HaUeHe SMOJI3H
" KOHBeHUMM 11 POBOro AUCKYpCa, KOTOPble MOTYT MOBJMSITh HA KOPPEKTHOCTh TOJTKOBAHUS 3MOI3M.

2. Bo3Mo0#cHOCMb NEPEHOCHO020 3HAYUEH Ust IM003U U 8/1USHUE KOHMEKCMA HA 6epOsiMHOCIb NPEeJ0HCEHHO20
3HaueHus

DMOJI31 YaCTO UCIIOJb3YIOT, O6BIrPhIBast MX 6yKBabHOe sHaueHne?. Harpumep, n3o6paskeHne KpyIeHus rmoesaa
ObIJIO YaCThIO CJIEAYIOIIEro coobIeHns B inTepHeTe: «3axoAuTe BMECTE CO MHOM B 3aj1 (hefepaabHOro Cyaa U Ipu-
rOTOBBTECH K CAMOMY GOJIbIIIOMY [3HAUOK KPYILEHMS TToe3fia] B MCTOpum»SS, DMOoIsu «Kpbicax» (g) durypmponasn
B KaueCTBe JI0Ka3aTe/IbCTBA Kak (JopMa «OUepHUTETbLCTBa»S, MOCKOJIbKY 3TO M3BECTHOE 0603HaueHue cTykaua. Tpu
1300paskeHns yepera (ee ‘e ®®) OTIpaBJIEHHbIX UYepPe3 HECKOIbKO YaCOB MOC/e YOUICTBA, ObLIN IIPeCTaBIeHb
KaK CBUZETEILCTBO IpeJHaMepPeHHOCTI®, DMOI3M ¢ 6PUIIIMAHTOBBIM KOJIbLOM (,:)), YaCTO BOCIIPUHMMAEMbIN KaK
CUMBOJI 6paKa, TaKyKe MCII0Ib30BaJICA B KAYeCTBE [OKA3aTe/IbCTBA TOr0, YTO B OTHOILIEHUAX He 6b110 arpeccun®,

2 Cm. Goldman, Bbiue mpum. 15, at 1253.

> Cm. Emotional Pictures, U. ALBANY NEWS CTR. (Nov. 9, 2016), http://www.albany.edu/news/74747.php [https://perma.cc/63AC-
82H8] (discussing research by Professor Laurie Beth Feldman).

™ Cm. Rawlings, A. (2018, Dec. 11). Why Emoji Mean Different Things in Different Cultures. BBC: Future, https://www.bbc.com/
future/article/20181211-why-emoji-mean-different-things-in-different-cultures [https://perma.cc/Q33B-464Y].

5 Cm. Cotton, G. (2013, Aug. 13). Gestures to Avoid in Cross-Cultural Business: In Other Words, ‘Keep Your Fingers to Yourself!
HuffPost. http://www.huffingtonpost.com/gayle-cotton/cross-cultural-gestures_b_3437653.html [https://perma.cc/K6T6-WS44].

6 Cm. TaM xe.

"7 Cm. Hobbs, J., & Mitchell, A. (2022, Oct. 12). Gen Z Canceled the ‘Hostile’ Thumbs-Up Emoji and Wants to Ban These 9 Others.
N.Y. Post. https://nypost.com/2022/10/12/gen-z-has-canceled-the-thumbs-up-emoji-because-its-hostile/ [ https://perma.cc/U4SP-UGAK].

8 Cm. TaM ske.

™ (Milott, 2017. P. 67).

80 Cm. Crawford v. Mangos Caribbean Rest., No. 18-CV-4450, 2020 U.S. Dist. LEXIS.

81 Cm. mmxe Paznen 1.B.2.

82 Cm. (Tang & Hew, 2019) (coob1aeTcs 06 UCIIOMb30BaHMI SMOJ3Y 151 IIOBBIIIEHNS «TOYHOCTH, KOMMYHUKAGeIbHOCTH 1 3ddeK-
TUBHOCTU»).

85 D10 cOOBILEHME 10 OCHOBAHMS /11 OTKA3a B MCKe O B3bICKAHMI JOJITa HA OCHOBAHMI HeIOBPOCOBECTHOrO osefenust. Cm. Scroggin
v. Credit Bureau of Jonesboro, Inc., 973 F. Supp. 2d 961, 976 (E.D. Ark. 2013) (1iuTupyeTcst TEKCTOBO€E COOOIIEHNE).

8% Cm. People v. Smith, No. B284766, 2019 Cal. App. Unpub. LEXIS 1691, at *19 (Mar. 12, 2019).
85 Cm. People v. Lopez, No. 341089, 2019 Mich. App. LEXIS 595, at *6 (Mar. 26, 2019).
86 Cm. Commonwealth v. Hunt, No. 18-P-106, 2019 Mass. App. Unpub. LEXIS 142, at *7 n.4 (Feb. 22, 2019)
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OpnHako OykBaJIbHOe 3HaueHMe 3MOJ3M He BCEerna COOTBETCTBYET ero CMbICTy. YacTo aMonsm HecyT B cebe
3aKOAMpPOBaHHbIe 3HAYEHUSI, CIIOCOOCTBYSI HE3aKOHHOM JesaTeabHOCTU. OIHO M3 MCCaemoBaHMUN, MTPOBeIeHHBIX
B CIIIA, nokasaysio, YTO TOPTOBLBI CEKC-YCJIyramMyu 4acTO MCIOJb3YIOT 3MOJ3U, YTOOBI COOOIIUTH O TOM, KOTO
OHM TIPEIOCTABJISIOT IJIsI CeKCyasIbHOI sKcrryaranmu®’. B 4acTHOCTHM, COMIACHO 3TOMY MCC/IeOBAHMIO, PACTY-
1ee cepiie (@) SIBJISI€TCSI OOLLVIM CYMBOJIOM JIEBYILKY, @ BULIHS ( gg ) WM L[BETOK BUIIHK (4 ) — CMMBOJIOM
IeBCTBeHHOCTH®S.

Ha cyme o6BuHMUTENM TaKkKke YTBEPsKAAIM, UTO B IMOA3M 3ardpoBaHbl coobeHnst 0 cekc-yeayraxs. Tak,
TEKCTOBOE COOOIIeHNe ¢ Haamuchbio «is you down fo yo crown (&ﬂ)» AKOOBI 0603HAYAET «CYTEHEP — KOPOJb»,
a ¢pasa «paboraemM B KOMaH[e — MeUTbl CObIBAIOTCS», COMPOBOKAAEMAsl IMOA3U C u3o0paxkeHueM Tydin (L)
M MeliKa ¢ feHbramu (($)), MpeanonokUTeIbHO CUTHAIMBUPYET O «TOPIOBIIE monpmu»”. llenmouka amonsu,
1300pakarounx caenbl HOT (‘ 'f), MeIIoK ¢ feHbramyu (($)) u 3HaK gosapa (&) UM CTpesKy, HallpaBJIeHHYIO
BHU3 (), BEpOSITHO, KOAUpPYyeT dhpasy «IecsiTh MajiblieB BHU3», HA KaprOHe 03HAYaIoIIyI0, YTO CeKC-PabOTHUK
paboraer B cBoelt 30He%!.

Kpome toro, B amMmozn3u MOTYT 6bITh 3alMbpPOBaHbI CChITIKM Ha HAPKOTUMKU. V306paskeHne JIMCTBEHHOTO JiepeBa
(@) — JI0CTATOYHO M3BECTHbII CUMBOJI MApyXyaHbI®2, a 3MO3M «06mako» ()% u «oroup» (¢ %) moryT ykassiBars
Ha HapKOTHKY B LiesioM. CooO6111aIoch TaKkKe, YTO MPMHAJJIeSKHOCTD K OaH/le MOsKeT 0603HauaTh OT/e/IbHBI IMOI3H,
HaIpuMep, «TOTUIMBHBIN HACOC» (E)"S, WM TIeTIOYKa 3MO[I3M, HAllpUMep «IIpMU3paK» U «3Be3mar» (iiu':l/” ).

[Ipu ornpeneneHnu TOro, AEMCTBUTENBLHO JI COOOIIEeHNe HeceT B cebe 3aKOIMPOBAHHOE 3HAYEHMe, JINIIA, YCTa-
HaBMBaloIye GakThl, JOKHBI IOMHUTb, YTO IIMGPOBON IUCKYPC YACTO PErYIUPYETCS HOpMaMi HedhopMaabHOTO
YCTHOTO, a He (JOPMaIbHOTO MMMCbMEHHOTO 001IeHus”’ . IHTeppeTanyis SMOI3Y B COLMAIbHBIX CETSIX IPENCTaBIISIET
GOJIBIIYIO MPOGIIEMY, TTOCKOJIbKY HOPMbI JMCKypCa MOTYT PasiMuaThCsl Ha pasHbIX MaaTGopmax U B pasHbIX CO-
[MATbHBIX rpymmnax’®. OTu pasmanumust 06yCIOBIEHbI, IO KpaiiHeli Mepe YaCTUYHO, Pa3phIBOM MMOKOJIEHU B TPYIIIax
nosib3oBaresiein®. I MOJIOIbIX JIIOmell OCOGEHHO XapaKTepHbI MepdOopMaTUBHOCTh ¥ TUIIEPOOIM3UPOBAHHOCTD
B KyJIbType colaabHbix menua'®. VHorma 3Ta KOMMYHMKATUBHAS KY/JIbTYPa BBIXOOUT 3a MPEIENbl COIMATbHBIX
ceTelt 1 BIMSIET Ha KOHBEHIMM IMCKYPCA B YACTHBIX (hopMax OBILeHMsI, HallpuMep, B TEKCTOBbIX COOBIIeHMsIx !,

CoryanbHble MeMa B 1[eJIOM TakyKe CHUMAIOT CAepskKuBalolye GakTopsl y IMOIb30BaTesell; o MHEHUIO TICUXO0-
JIOTOB, 3TO CBSI3aHO C 3(P(PEKTOM «IUCTAHLUM» MEXKIY CYOEKTOM KOMMYHMKALMM 1 ayaguTopuen o2,

87 Cm. (Whitney et al., 2018).

8 Cm. Tam ke, 4280.

89 Cm., nanpumep, People v. Jamerson, No. A153218, 2019 Cal. App. Unpub. LEXIS 940, at *5 (Feb. 6, 2019) (11p1BogsITCst IpyMepsI
TEKCTOBBIX COOBIIEHMII Y TIOKA3aHUI CBUIETEJIEeN ).

% Tam ske, at *6.

91 Cm. People v. Webster, No. G055789, 2019 Cal. App. Unpub. LEXIS 4504, at *5-6 (July 2, 2019); People v. Flores, No. B304177,
2020 Cal. App. Unpub. LEXIS 6912, at *1-2 (Oct. 22, 2020).

92 United States v. Loethen, No. 19-CR-04035, 2019 U.S. Dist. LEXIS 208748, at *7 (W.D. Mo. Dec. 2, 2019).

95 United States v. Westley, No. 17-CR-171, 2018 U.S. Dist. LEXIS 118571, at *9 (D. Conn. July 17, 2018).

% Cm. Johnson v. State, 225 A.3d 769, 778-79 (Md. Ct. App. 2020).

% Cm. Westley, 2018 U.S. Dist. LEXIS 208748, at *14.

% Cwm. State v. Snipes, No. W2020-00916, 2021 Tenn. Crim. App. LEXIS 464, at *19-20 (Oct. 4, 2021).

97 Cm. B uesnom (Jones, & Lidsky, 2016).

% Cm. Kim Holmberg & Mike Thelwall, Disciplinary Differences in Twitter Scholarly Communication 1027 (2014) (o6cysxaaiorcs
pasmuHble criocobbl ucnonb3oBanus Twitter (Twitter — coumanbHas cetb, 3a6710KMpoBaHHas Ha Tepputopun Poccuiickoit denepanym 3a
pacrpocTpaHeHue He3aKOHHOV nHbopmauyu. — [TpyuM. pes.) yueHbIMM PasIMUHbIX OUCLMILIVH).

9 Cwm. (Lidsky & Norbut, 2018. P. 1912).

100 Cy. Bennett, J. (2015, Nov. 28). OMG! The Hyperbole of Internet-Speak. N.Y. Times. https:/www.nytimes.com/2015/11/29/
fashion/death-by-internet-hyperbole-literally-dying-over-this-column.html [https://perma.cc/6Q46-28Q8].

101 Cpm. Tam ske.

102 Shpancer, N. (2014, June 24). Why You Might Share More Intimately Online. Psych. Today. https://www.psychologytoday.com/
blog/insight-therapy/201406/why-you-might-share-more-intimately-online [https://perma.cc/WS39-HFRS].
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Kax mokasartenbCcTBa, SMOI3M IIPELCTaBIIOT LIEHHOCTh, HO M HECyT B cebe CIOKHOCTH. B ciieqyoiiem paszeie
MbI PACCMOTPUM, KaK YHMKA/IbHbIE CBOVCTBA SMOJI3M MOB/IMSI/IA Ha OTHOILIEHME CYIOB K MCIIOIb30BAHUIO X B 9TOM
KayecTBe!®,

C. Cyge6Hast MpaKTUKa B OTHOIIIEHN 3MOJ3U

C 2017 mo 2020 r. uncsIo CCUTOK CYIOB Ha SMO3M POCJIO B reomMerpudeckoii mporpeccun'®™, Tonbko B 2021 1.
Ha HUX CChUIA/IUCh B 154 pemennsix cygos!®, Korma smoasyu GUrypupyior B KauecTBe JOKa3aTelbCTBa, UX PaccMa-
TPUBAIOT B OCHOBHOM C [IBYX TOouek 3peHus: (1) urto ozHavaer smon3u'® u (2) Kak ciaemyer COOBIIMUTD MPUCSIKHBIM
o ero 3Hadenun'’’. B pasgese 1.C.1 onmmchIBaroTCs MOKa3aHUA CBUIETEJIEN, BKIIOYAs OTIIPaBUTEJIel, IoTyJaresien,
TOJTUIIENCKUX U (pefiepabHbIX areHTOB, O 3HaueHuu smopsu. Janee B pasmese 1.C.2 paccmaTpuBaeTcst OOuH U3 13-
BECTHbIX MTOIXOMOB K MPEICTABIEHMIO IPUCSKHBIM JOKa3aTeIbCTB B BU/IE SMOI3M.

1. ITokazanus omnpasumeneii, nonyuamesneii u npedcmaeumesneii NPAGOOXPAH UMENbHBIX OP2AHOB 0 3HAYEHUU
amoo3u

ToJIbKO pejieBaHTHbIE JOKA3aTeIbCTBA B BUJIE SMOI3M MOIYT ObITh IpeAbsiBiieHbl npucsskubiM! %, Kak npasuo,
SMOJI3Y PEJIEBAHTHbI JIMILIb B TOM Mepe, B KaKO¥ OHM COOBIIAIOT uTo-/60 06 oTrpaBuTesie i noiaydarese!”. Korma
MIPOTUB CTOPOHBI-OTIIPABUTEJISI TP BSIBIISIIOTCST aHTPOIIOMOP(HbBIE 3MOZ31, 3TA CTOPOHA MOKET OOBSICHUTD, KaKOe
3HaueHye B HUX BKJIaabiBasioch!!?. Hampumep, ompocTok mokasaii, 4Tto Cpeay ero Apyseii KOHKPeTHbIN 3MO31 060-
3HaYaeT capKasM 1, TaKUM 00pa3oM, COfiepsKaHye ero COOOILEHNS He SIBJISTOCh YTpo30iitt!. AHaIornuHbsiM 06pasoMm,
B CylieGHOM IMpoliecce Mo MCKY MECTHOTO TIOJUTHKA O Auddamariyiy rpaskgaHuH 3asiBUJ, UTO €0 SIKOObI KJIIEBETHMU-
Yyeckue 3amMevaHyist ObUTM IIPOCTO LIYTKOM, TAK KAK Ha 3TO YKa3bIBA€T COOTBETCTBYIOLIMIA CMaiINK' 2,

Ecnu smop3u siBysieTcst O6I11eM3BECTHBIM 3HAKOM IITYTKU, TO CJIEA0BATENb TOJIKEH ONPENeUTb, O UEM Iy THI OTIIPa-
BuTe b . Hampumep, B meJie o JinilieHny aBTOPCKMX IIPaB MCTell 3asiBuJI, uTo Kommanus Universal Music Corporation
HaHecsIa eMY «CYIIeCTBEHHBIN 1 HeTIOMIPaBUMBbI yIlep6», JIMIIUB ero aBTOPCKMX MPaB, TOTIa KAK KOMITaHWS YTBEP3K-
Jlajia, YTO «IIOIMUTMBAIOILMII» CMAalJIMK YKa3bIBaeT Ha HeIOOPOCOBECTHOCTD McKa!!%, B 9/1eKTpOHHOM MChbMe [Ipyra
MCTIa GBIIO HAMMCAHO: « MHe HpaBUTCS, Kak Tebe ObII HAHEeCEH ‘CYIeCTBEHHbBIN 1 HEIOMpaBMMbIii yiiep6’ ;-)», Ha
4TO McTel, oTBeTUII: «Tak 1 ectb ;-)»!'°. TTo yrBepskaennto kommnanuu Universal Music Corporation, «IIOIMUTBAIO-
IIMii» CMAaIMK CBUIETEIbCTBYET O TOM, UTO MCTEL, He CUMTAET, YTO JIMIIIEHME TTPaB HAHECJIO eMY «CYIIeCTBEeHHbIN
¥ HEIoNpaBuMbi» yiep6'le, Vcreln ke, HAIPOTUB, TIOKA3aJI, YTO, [0 €r0 MHEHUIO, IOIMUTMBAIOLIMI CMAIMK €ro
Ipyra OTHOCMJICS K KaHIIeIIpckoMy 060opoTy peun'!’, Takum 06pa3om, o yTBEPSKIEHMIO UCTIIA, IOAMUTBAHME B €r0
COOBILIEHNY IIPOCTO IMOBTOPSUIO MMOAMUTVBaHMe Apyral's. B urore cym mpuusI pelenne B Moyib3y ucrmall®,

105Cm. ke Paspen 1.C.

104 Cm. Goldman, Bbime mpum. 12.

105 Cm. ram sxe.

106 Cm. myske Pasmen 1.C.1.

107 Cm. mwske Pasmen 1.C.2.

108 Fed. R. Evid. 402.

109 Cm. Boime Paspen LLA.

110 Cp. State v. D.R.C., 467 P.3d 994, 1001 (Wash. Ct. App. 2020) (06BMHSeMBIii 110 leTy 06 yrpo3ax [aJ MoKa3aHus 06 UCIOMb30Ba-
HUM ¥IM 9MO[3U C yibibatommcs jimiiom); Ghanam v. Does, 845 N.W.2d 128, 145 (Mich. Ct. App. 2014) (o6cysknaercs UCIOIb30BaHUE
CMaliIMKOB B Mcke 0 Aubdamaiyn); Scroggin v. Credit Bureau of Jonesboro, Inc., 973 E. Supp. 2d 961, 967 (E.D. Ark. 2013) (anBokar
Jlaj1 IoKa3aHust 00 MCIIOIb30BaHUM MM SMOI3Y C YJIbIOAIOIIMMCST JIULIOM).

11 cm. D.R.C., 467 P.3d at 1001.

112 Cm. Ghanam, 845 N.W.2d at 145.

13 Cm., nanpumep, Lenz v. Universal Music Corp., No. C 07-3783, 2010 U.S. Dist. LEXIS 16899, at *11-12 (N.D. Cal. Feb. 25, 2010).

14 Cpm. Tam ke, at *11-12.

15 Cwm. tam sxe.

16 Cym. Tam xe.

U7 Cm. tam sxe.

18 Cm. tam sxe.

19 Cm. tam ke, at *14.
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Korma asmozisu He sIB/ISIETCsI pacpOCTPaHEeHHbIM 3HAKOM IITYTKY, CJIeI0BaTe b TOJIKEH OTIPeIeINTh, IeCTBUTETHHO
JIV OTIIPaBUTEb IIyTU/I. Tak, B OMHOM 13 MCKOB O He3(pHEeKTUBHOI MOMOIIY aABOKaTa ero MpaBOMePHOCTh OIIpee-
JISUTaCh TeM, LY TUII JIV OTTIPABUTEJTb, KOT/IA ITOC/IaJ TI0 3JIEKTPOHHOM ToUTe IPEeIOKEHNE «YCTAHOBUTb BUHOBHOCTD
K/IMeHTa» ¢ aMozi3u ynbibarorerocst mua ((53))'*°. AHasornysbiM 06pasom, B fefte 06 youiicTse pelascs BOmpoc
O TOM, B IIYTKY Ji/t 6bUT OTHPAB/IeH 3HAYOK «Tpumaca» ((&3)) yepes ueThipe CeKyH/bI nocsie coobienmus: «S1 ere He
NpUIyMaJl, Kak YOUTb €ro, 4To6bl He MonacTbes» 2, B 060ux ciydasx xapakTep McKa U TEKCT COOBLIEHMS TTIOBJIMSIIIN
Ha MHeHMe NPUCHKHBIX. COrIacHo CyleGHBIM pelleHnsM, 3HauOK yibibatouierocs mia ((&3)) cuaeTebCcTBOBaN

O HEMCKPEHHOCTH Tpe/JIosKeHus agBoKaTal?

, @ 5MOz3M «rpuMaca» ((&3) HeZOCTaTOuHO, YTOObI ONIPOBEPIHYTh 10~
Ka3aTeJIbCTBAa COBEPIIEHNsST YOUIICTBA MOACYIMMbIM 2,

Korma cy6bexTuBHOE MOHMMAaHME SMOA3Y MOTyyaTesaeM MMeJIOo 3HaueHue JIJIs [eia, ToTyyaTesb TakkKe JaBajl
MOKa3aHust 0 CBOEN uHTepmpeTanny smoasu' 24, Hampumep, ucTelr o gety o Bpakae6HOCTH Ha pabouemM MecTe Oru-
caJjl 3HaueHye SMO/3Y «HOKHUIIbI» (%‘?) KaK YHUUVKUTEIbHOE, YTBEPsKAasi, YUTO OH BOCIIPMHMMAIT pabouyio cpeny
Kak Bpaxkzebuyio'?. B mese o moxuinednu pe6eHKa Kak OTIIPaBUTe b, TAK U IIOJIyJaTeb SMOI3U «BO0JbIIION Masel]
BBepX» () TakkKe JaBajy IIOKa3aHMst 06 MX IpeJIIonaraeMoM ¥ BOCIIPMHMMAeMOM 3HaueHum' .

Korpa oTnpaBuTtesy 1 moayyaTesin HeSOCTYITHbI MM HEeHAIesKHbI, CTOPOHBI MPMOEraoT K IOMOILM SKCIIEPTOB,
YTOGBI COOBIINTH IPUCSKHBIM TEPEHOCHOE 3HaueHue aMoz3u' 2, JIjist 9TOM 1ie/1u IPUBJIeKaIMCh COTPYIHUKY TIPABO-

OXPaHUTEJIbHBIX OpraHoB'?®

n benepasnbHbie areHThl!?. Tak, [0 CBUIETENbCTBY AETEKTHBA OTHOIO M3 PAliOHOB
Can-®paHuycko, onpeaeseHHas (ppasa, BKIIOUAIOIIAs 3MOI31, «ITOXO)Ka Ha HaKJIelKy Ha Gamiiepe aBTOMOOWIIS,
YKa3bIBAIOIIYIO Ha TOPrOBJIIO JIombMu» 3, AHaornuHbpiM 06pasoM, ABa COTPYAHMKA IIPABOOXPAHNTETbHBIX OPraHOB
Jloc-Anpkesneca Ha IBYX Pa3HbIX CYIeOHbIX MPOIECCAX COOOILIMIIN, UYTO B IMO/31 3a1inbpOBaH 5KaproH, CBI3aHHbIN
c cekc-ycayramu'®, @emepasbHbIN areHT, UMEIOLIVI OIBIT PACC/IeOBAHNS NeITEIbHOCTI YAMYHBIX OaHI, IPecTy-
TIJIEHMI C TPYMEHEHMEM OTHECTPETbHOTO OPY3KMSI ¥ HE3aKOHHOTO 060pOTa HAPKOTUKOB, TIOKA3aJ1, UTO OIPEAe/IEHHbIN
9MOJ3Y B KOHTEKCTe O3HayaeT «HapKOTMKM»'32 Ellle OmMH 9KCIepT IO KOOOBBIM CJIOBaM ¥ KaprOHY, CBSI3aHHBIM
C HapKOTMKaMM, OTIPeIeInI 3HaYeHMe IPYroro SMOI3Y KaK «OYeHb XOPOIlMe HapKOTUKM» 1%, AHaIOrMYHbIM 0Opa-
30M, TI0 CJIOBAM COTPYIHMKA MECTHBIX ITPaBOOXPAHUTEIbHBIX OPraHOB, pasMellieHNe ABYX ONpeneeHHbIX SMOM3U
B COILMAJIbHBIX CETSIX 6bIJIO OMHUM 13 CMMBOJIOB KOHKPETHOM 6aHIbI!,

2. IIpedcmasnen ue 3mM003u 8 0668 UH UMENbHOM 3AKJIIOUEHUU NO Jely polHKA dapKHema
Kpome ompenesnenst HeOGXOAMMOCTM CBUIETEbCKMUX TTOKa3aHMi [JIs1 YCTaHOBJIEHMS 3HaUeH s amoz3u, OKpyK-
Hoi cym CIIIA mo FOsknomy okpyry Hbro-Vopka paccMoTpest Takske BOIIPOC O TOM, AOJIKHBI JIV TIPUCSIKHbIE CBOMMM

120 Cwm. Scroggin v. Credit Bureau of Jonesboro, Inc., 973 F. Supp. 2d 961, 967 (E.D. Ark. 2013).

121 Cm. People v. Addimando, 120 N.Y.S.3d 596, 607 (Ct. Cl. 2020).

122 See Scroggin, 973 F. Supp. 2d at 967.

123 Cm. Addimando, 120 N.Y.S.3d at 597.

124 Cm. Bellisle v. Landmark Med. Ctr., 207 F. Supp. 3d 153, 160 (D. R.I. 2016) (cTOpoHa, MpeCTaBMBIIAS CBUAETEILCTBO O Mepe-
HOCHOM 3HaUeHMM 3MOJ3Y «HO>KHULIBI» (%‘?))

125 Cm. Tam sxe.

126 Cm. Bardales v. Lamothe, 423 F. Supp. 3d 459, 472 (M.D. Tenn. 2019).

127 Cwm., nanpumep, People v. Jamerson, No. A153218, 2019 Cal. App. Unpub. LEXIS 940, at *6 (Feb. 6, 2019) (cBUzeTeIbCTBO 9KC-
nepTa, uto ¢pasa “down fo yo” o3HayaeT «roTOBBI JiM BbI MPMU3HATH MEHs CBOMM Koposiem»); United States v. Westley, No. 17-CR-171, 2018
U.S. Dist. LEXIS 118571, at *9 (D. Conn. July 17, 2018) (cBuIeTeabCcTBO 9KCIIEpTa, YTO (?QS) o603HayaeT HapKOTMKM); State v. Snipes,
No. W2020-00916, 2021 Tenn. Crim.' App. LEXIS 464, at *21 (Oct. 4,2021) (cBMAETEIBCTBO 3KCIIEPTa, YTO CUMBOJIBI (g'yi/" L) 0603HavaIOT
MIPUHAAJIEXKHOCTD K 6aHze «IIpuspakm»).

128 Cm. Jamerson, 2019 Cal. App. Unpub. LEXIS 940, at *6; People v. Webster, No. G055789, 2019 Cal. App. Unpub. LEXIS 4504,
at *5-6 (July 2, 2019); Snipes, 2021 Tenn. Crim. App. LEXIS 464, at *19-21.

129 Cm. Westley, 2018 U.S. Dist. LEXIS 118571, at *14.

130 Tamerson, 2019 Cal. App. Unpub. LEXIS 940, at *6.

131 Cm. Webster, 2019 Cal. App. Unpub. LEXIS 4504, at *5-6.

132 Cm. Westley, 2018 U.S. Dist. LEXIS 118571, at *26.

133 Cm. Johnson v. State, 225 A.3d 769, 778-79 (Md. Ct. App. 2020).

134 Cp. State v. Snipes, No. W2020-00916, 2021 Tenn. Crim. App. LEXIS 464, at *19-20 (Oct. 4, 2021).

2025 | T.19, N1 | RUSSIAN JOURNAL OF ECONOMICS AND LAW Eﬂ 185



HGPEBOJJ,HbIe CTaTbM

I71a3aMy BUZETh JOKa3aTeIbCTBa UCIIOAb30BAHMS SMO3M UM JOCTATOUHO 3aunTarh UM 3amuch!®. B 2015 1., B xoze
cymebHoro mpotiecca Hafa Poccom Yab6puxToM, hefepasibHbIN TPOKYPOP IbITAJICS CBS3aTh IeATeIbHOCTb YIbOpUXTa
C YepHBIM PBIHKOM B ceTyt IHTepHET, M3BeCTHBIM KaK «JapKHeT». [IJIT 9TOro MpuUCsSyKHBIM ObLIV P bSIBIEHbI 3aICH
yaroB Yibopuxra'®, OTMeTUB, UTO «MHTEPHET-N0KA3aTe/IbCTBA» , HECMOTPS Ha 3aIIpoC, TaK U He ObLIV [IPeCTaB/IeHbl,
CYIbsI TIPEIJIOXKIAJI CTOPOHE O6BMHEHMS U YIbOPUXTY MPOSICHUTDL CBOM TO3uULymm !>,

CropoHa 06BMHEHMS YTBEPsKIajia, YTO OHJIAH-YaThl — 9TO «TaKMe 3Ke 3aMyCy, KaK ¥ JIF0ObIe IPYTue» U MX MOXKHO
saunTarh NpucsKHbIMIE, CpaBHMB Gecenpl ¢ pacimMppoBKaMy TeJerpaMM, KOTOPbIE YacTO 3aUMThIBAIOTCS IIPU-
CSKHBIM, OGBMHEHMe MTPeAJIOKIIIO IBYM IIOMOIIHMKAM IOPUCTOB 3a4UTaTh COOOLIEHNMSI ITO POJISIM, ITIOCKOJIbKY TaKOM
Croco6 MpeCTaBIeHNUs TOKA3aTeIbCTB «IIPOIIIe AJIST IOHVMAaHWS IPUCSSKHBIMIU», UeM «UTeHMe BCero [4ara] omHuM
yesioBeKoM» ¥, TIpoKypop Jaske OTMETMII, UTO paHee OHM YCIIEIIHO MPeACTABIISIM PacIM(POBKY TeJIerpaMM TaK/UM
06pa3soM ¥ YTO 3TO JOKAa3aTeIbCTBO OyIeT IPeIIoKEeHO TOJbKO IOCIe AauM MoKasaHmii cumeresrem 40,

VbGPUXT BO3pasiJi, 3asBUB, UTO «UaThl TIPeIHA3HAUEHbI [IJIT BOCIIPUSITHUSI Uepes uTeHNe, a He uepes CJyX» U UTOo
3MO[I31 He 06s13aTe/IbHO mepenasarh ycTHo*!. Kpome Toro, Yie0puxT yTBepsKIaall, UTo «TO, KaK YeJI0BEK BOCIPUHN-
MaeT M yCcBauMBaeT MHGOPMAaLMIO, OUeHb CUJIbHO 3aBUCUT OT TOTO, Ha KAKOM HOCUTEJIe OHa IpezcTasieHa» 2. Ecim
TIPUCSKHBIE CJIBIIIAT, HO HE YMTAIOT OHJIAMH-TIEPEIMCKY, OHM He BOCIPUMHMMAIOT AOKAa3aTejbCTBa HM B TOM BUIE,
B KOTOPOM OHU JIOJIKHBI OBITh TIOJYY€EHbI, HY B TOM, B KOTOPOM OHM CYLIECTBYIOT'S. VIbOPUXT yTBEpsKIall, UTo 10
9TUM IPUYMHAM YaThl HYKHO IIOKa3bIBaTh, a He 3aUMTHIBATh NMPUCSKHBbIM'4, TTo ero cjioBaM, B 3TOM HET HUYEro
HEOOBIYHOI'0, TIOCKOJIbKY BMECTe C 3aIMCsIMM, KOTOPbIE TPYAHO BOCIIPUHMMATD Ha CJIYX, MIPUCSIKHBIM YacTO IPeab-
SBJISIIOT CTEHOIPAMMbI 3TUX 3aIMCeN IS IpodTeHus .

PaccmotrpeB 06a aprymeHTa, Cyabsi IOCTAHOBIJI, UTO «B CYIeOHOM IpOIllecce M0Ka3aTe/IbCTBa OObIUHO Mpenb-
SIBJISIIOTCSI Yepe3 COOTBETCTBYIOLLME OpraHbl UYBCTBY», IIOSTOMY YaThl OYAYT OTOOpaskaThbcs Ha skpaHe'*®. [Tpu stom
OH OTMETWI, UYTO «OBbLJIO ObI HOBATOPCTBOM» IIPHOOIIATH JOKYMEHT K JOKAa3aTe/IbCTBAM Oe3 KOHKPETHO CChIIKM Ha
TeKCT B ycTHOI hopme'?’. Cymbst Takske BbIPasuil 3aMHTEPECOBAHHOCTh B TOM, UTOOBI MH(POpMAaIys 6bl1a YIOOHbIM
06pa3soM YeTKO JOHeCeHa 0 MPUCSKHBIX M OCTAJbHBIX YYaCTHMKOB mporeccal*®, TTosToMy OH TakyKke pasperi
OBBMHUTEJIIO 3a4MTATh PasTOBOPHI OMHOMY MJIM BMecTe co cBumeresiem'. IIpyrum jumam, KOTOpble MOIJIM Obl BbI-
CTYIIATH B POJIM aKTepa, BK/IIoJas IOMOIIHMKOB a[lBOKATOB, He Paspell/ii 3a4MThIBaTh 3TY MaTepuabi*’, onacascn,
YTO OHM MOTYT «CIeJIaTh ONpee/IeHHbIC MCKaXKeHMsI» B IOALEePKKY MO3UIMI CBOeli cTopoHbI!*!. Kpome Toro, mo/kHa
ObITh [IPeNCTaBIeHa OrPaHNUNUTEIbHAS MHCTPYKIMS *2. B Hell JOKHO ObITh YKAa3aHO, YTO YaThl ObUIM «M3HAYAJILHO
B [IMCbMEHHO (OpMe» ¥ «HeT HMKAaKMUX IPU3HAKOB TOr0, YTO OHM IepenaBaauch yCTHO» !>, Jlajsee cyaps DOKEH

135 Cm. Weiser, B. (2015, Jan. 28). At Silk Road Trial, Lawyers Fight to Include Evidence They Call Vital: Emoji. N.Y. Times. https://
www.nytimes.com/2015/01/29/nyregion/trial-silk-road-online-black-market-debating-emojis.html [https:/perma.cc/MA5C- UA54].

136 Transcript of Oral Argument at 4, United States v. Ulbricht, 858 F.3d 71 (2d Cir. 2017) (No. 15-518).

137 Cm. Tam xe.

138 Cm. Tam sxe.

139 Cm. Tam ke, at 5.

10 Cm. Tam sxe.

141 Cm. tam ke, at 8.

12 Cm. Tam sxe.

5 Cm. Tam xe.

144 Cm. tam ke, at 9.

45 Cm. Tam sxe.

146 Cm. tam ke, at 10.

U7 Cwm. Tam sxe.

18 Cm. Tam sxe.

149 Cm. Tam ke, at 9.

150 C. tam ke, at 10.

151 Cm. Tam ke, at 7.

152 Cwm. Tam xe, at 9.

155 Cwm. Tam sxe.
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OB JaTh yKa3aHye MPUCSKHBIM «IIPOUMTATH [4aThl|», TOCKOIbKY «OHU MpeJHa3HaueHbl IJ1S YTeHUSI», M «00paTUThb
BHMMAaHMe Ha MyHKTYaLMIO U SMOLI3M» >4,

OMOJ3M UMEIOT I0Ka3aTeIbHYI0 CUIIY, HO X 3HAUEeHMe HY)XHO PaciiM(poBbIBaTb C OCTOPOKHOCTBHIO. DMOA3M,
CJTyKallye HeBepOaIbHBIMY COMAIbHBIMY CUTHAJIAMM, MOTYT OBITh MCTOJIKOBAaHbI HEITPABWIBHO, €CJIV MTPUCSKHbIE
He TIOHMMAIOT, YTO MMEHHO XOTeJI CKa3aTh OTIpaBUTEIb! >, DMOMI3M C MePEHOCHBIMY 3HAUYEHMUSIMYU MOT'YT ObITh He-
MPaBWIbHO MOHSTHI TPUCSIKHBIMM, TaK KaK YeM MEHbIIIE JIIONEl OCBEIOMIIEHbI O TIEPEHOCHOM 3HaYeHMM SMOJ3U, TEM
CJIOKHEE IaTh TOUHbIE TToKasaHus . [T0CKOIbKY SMOI31 HAXOMSTCS B CEPON 30HE MEKIY OBIIMMM U CIIELMaIbHbIMU
3HAHMSIMM, CBUIETEILCTBO O 3HAYEHMM SMOJ3M He Bcerma Heobxommumo'™, OmHaKo J0Ka3aTeIbCTBa B BUIE SMOM3K
OTJIMYAIOTCS OT JII060M IPpyroit GOpPMbI TOKA3aTETbCTB X KOHKPETHBIM CMBICJIOM, UTO MMEET BasKHbIE MOCTENCTBUS

JJI IpeaCTaB/JI€HMA CTOPOHAMM TaKMX TOKa3aTEJ/IbCTB B CY,ELelSB.

I1. OOEHKA BO3MOJKHBIX CITOCOBOB PABOTbBI C JOKA3ATEJIbCTBAMMU
B BUJE OMO/131 B KOHTEKCTE CYEBHOI'O PABBUPATEJ/IbCTBA

[ToCKOJIbKY Y 3MOZ3M HET CTaHAAPTHBIX 3HAUEHMII, OHM MOTYT BbI3BaTh HEHOIOHMMAHMSA. XOTSI KOHCOPLIUMYM
Unicode maet KpaTkoe OIMiCaHMe BCeX IpeasiaraeMbIX MM 3MO[3M, 3TU OIpelesieHMs He SIBJISTIOTCSI BCEOOhEeMITIO-
v, ToHKMe Ky/IbTypHbIE PasanMuus MOTYT IIPUBECTH K HEIOPasyMeHMSIM, OCOOEHHO KOIZa 3MO/ 31 U COIIPOBO-
SKIAIOIIee ero coobIIeHne ComepsKaT Ky/IbTypHbIe OTChIIKM . AHamOrmyHpIM 06pasoM, 3MOM3YM, 0O03HAYAIOILINIA
capkasM, IITYTKY MJIM UPOHUIO, MOSKHO PacIO3HAaTh, TOJIBKO €C/IM MTOyYaTeb IIOHMMAEeT YyBCTBO IOMOpa OTIIPaBy-
tesis!. B 3akommMpoBaHHBIX COOBIIEHMSIX TaKsKe MCIIOIb3YIOTCS HeNTpasbHbIe Ha [T€PBbIN B3IJIS, MAEOrPaMMBbI ISt
BbIPaKeHMsI IPOTUBOIPABHBIX HamepeHuit'®2. Takum 06pa3oM, CJI0KHOCTY BOSHUKAIOT TOIA, KOIZa 3HaUeHK e SMOL31
He SIBJIIETCS YETKO OIPee/IeHHbIM M1/ YeJIOBEK He YBEePeH, UTO MOHMMAET CMbIC/ 3MOA3M' %,

B Pasgerte II Mbl paccMOTpUM BO3MOSKHbIE CITOCOOBI MCITOIb30BaHMS TOKA3aTe/IbCTB B BU/IE SMOI3M B KOHTEKCTE
cymebHoro pasbuparenbcTBa. B Pasgene I1.A omuchIBarOTCST acleKkThbl, BO3HMKAIOIIVE TIPU ONpefeIeH!y TOro, cjie-
IyeT JIY CymaM IPUHUMAaTh CBUIeTeIbCKIe TTOKa3aHus (9KCIIEPTOB MM OOBIUHBIX IPaykaaH) OTHOCUTEIbHO 3HAUEH ST
SMOM3U U eC/IM 14, TO KOTJIa OHM MOJDKHBI 9TO AenaTh. B Pasgene I1.B aHammusmpyroTcst BOIIPOCHI, BOSHUKAIOIINE,
KOTZa Cy[, OIpemesieT, Kak MpeacTaBUTh IPUCSIKHBIM TOKa3aTe/IbCTBa, CBSI3aHHbIE C 3MOJ3M. [I0CKOIbKY 3MO31
CO3[AI0T YHMKaJIbHbIe IIPOOJIeMbl TOJIKOBaHMS, CBSI3aHHbIE C MX IIPEIIojaraeMbIMu (YHKIMUSIMMU, Mbl OTHEIbHO
MMpOAaHAIM3UPYEM SMOI3Y, 3aMEHSIOIINE CJIOBA, ¥ SMOJI3M, KOTOPbIe QYHKIMOHMPYIOT KaK COLMaIbHbIe CUTHAJIbI.

A. Korga cyn goyikeH yUMTBHIBATh MOKAa3aHUSI OTHOCUTEIBHO 3HAYEHUSI 3MOA3M?

B sTOM pasmese Mbl pacCMOTPUM acIeKTbl, BO3HUKAIOIIIME TIPY PEIIeHNY BOITPOCa O TOM, CJIeYeT JIM MPUHUMATD
CBUETEeIbCKIE MTOKa3aHMs O 3HaueHuu smopsu. Bo-nepsbix, B Pasmerne II.A.1 MbI ITOKaskeM, KOTrma IOJIE3HBI I10O-
KasaHMsI O 3HAUEHMM 3MOJI3U, 3aMEHSIOIIX CJI0Ba. 3[1eCh ke OyIeT pacCMOTPEH BOIPOC 06 YMECTHOCTHM TTOKa3aHUI
COTPYOHMKOB ITPaBOOXPAHUTEIbHBIX OPraHOB O 3HAUEHMM 3aKOAVMPOBAHHBIX 3MOJ3U, KOTHA OTIIPABUTEJb U TOJTY-
yaTesb IMOJ3Y HEeNOCTYIHbI Wi HeHagexkHbl. B Pasmene I1.A.2 Mbl ornipefenM, HeOOXOAMMbI JI CBUIETETbCKIE
TTOKa3aHMs O 3HAaYeHNUM SMOJI 31, 0603HAYAIOIIMX MHTOHAIMIO U SKeCThI, KOTIa OHM IPEeCTaB/IeHbI PSIIOM C YIPOyKa-
IOILMIMM BbICKa3bIBAHMUSIMIA.

154 Cm. ram ske, at 9-10.

155 Cm. Bbiue Pasgen 1LB.1.

156 Cwm. bie Pasmesn [LB.2.

157 Cwm. Bbiute Pasmen LA.1.

158 Cm. Bbirue Pasgen [LA.2.

159 Cm. Unicode, Bbiite mpum. 54.

160 (Kirley & McMahon, 2019, at 70).
161 Cm. mmske Pasmen [1.A.2.

162 Cp. ke Pasmen ILA.2.

163 Cpr. Boiure Pasmen LA.2.
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HGPEBOJJ,HbIe CTaTbM

1. Oyenxa docmynHocmu u HA0eHCHOCINU NOKA3AH ULl OTNHOCUINEIbHO 3HAYEH Ul 3M003 U, KOINopble 3aMeHAI0m
canoea

Unicode onpepernsieT KaskabIii SMO3M Ha OCHOBE ero 6YKBaJIbHOI'O 3HAUEHMST 1 He JAeT IePeHOCHbBIX 3HaueHmii %4,
VY NPUCIKHBIX MOKET OTCYTCTBOBATH KOHTEKCT, HEOOXOAVMbIN [IJIs1 MHTEPIIPETALMY SMOL3M; TOTLA OHM HYKIAIOTCS
B CBUZETEIbCKMX MOKA3aHMAX O €ro NepeHOCHOM 3HaueHuu'®, Hanpumep, B CKe O 3alyTMBaHUM CBUIETEIeN YT-
BepyKa/IoCh, uTo aMopsu «jsryiuka» (&%) 6b11 ynoTpebieH B peiko UCIIONb3yeMOM 3HAUeHUN «CTyKau» %, UTo6bI
OOBIYHBIN IPUCSKHbBIN ITOHSUT 3TOT IIEPEHOCHBIN CMBIC/T, HEOOXOAMMbI CBUIETEeIbCKME ITOKa3aHus®’. B gpyroMm TakoM
MCKe GUTypUPOBa SMOI3M «KPbICa» (g)“’s. IToCKOIBKY OH BU3YaJIbHO KOAMPYET CJIOBO «KpbICa», KOTOPOE pac-
IIPOCTPaHEHO B 3HAYEHMM «CTYKau», CBUIETEIbCKIE [TOKA3aHMsl OyIyT U3IMIIHUMMI 'S,

[MpembsiBieHMe 3MOI3M BMECTE C OKPYSKAIOIIMM TEKCTOM MHOIIA MOXKET M36aBUTh OT HEOOXOOMMOCTY HaBaTh
CBUIETEJIbCKIME TTOKA3aHMsI O 3HAYEHMM SMOL3U. [IpUCIKHbIE MOI'YT He CBS3aTh OTHEIbHO B3SThIN SMOMI3M «apaxuc»
2¥) co 3Hauennem «cymaciuenimii»'’’. OgHako B KoHTeKcTe coobuienns «OHa uTo, ?»1"l CTAaHOBUTCS TTOHSIT-
Hee, UTO 3MOJI3M «apaxuc» (#) 3aMeHsieT TepMMH «CyMacIleImii». B coueTanum ke ¢ OTBeToM nosryuaress: «Jla.
U Tebe HpaBaTCs cymacuieduiue, Xa-xa»'™? cBs3sb MEXKAY «apaxyucoM» U «CyMacLIeAIIMMMU» CTAHOBUTCSI HACTOJIBKO
SIBHOM, UTO IOKa3aHMS CBUIETEJIS y3Ke He ITOHam00sITCs.

OpHako CBUIETENIbCKIE TOKA3aHMI HEOOXOIMMbI B YTOJIOBHBIX [eJIaX, e SMO/31 KOAMPYIOT TEPMUHbI, MMEIOILe
OTHOIIIEH)E K He3aKOHHBIM onepaimsamM'’. DTa HeOOXOIMMOCTb B CBULETEIbCKIUX IOKA3aHMSX SBJISIETCS IIPOBIEMO
LIS OOBMHUTEJIEN, IIOCKOJIbKY KaK OTIPABUTEIIM, TAK U IOIYUYaTeIM 3aKOAMPOBAHHBIX SMOI3YU MOTYT ObITh HEHA-
IeKHBIMM WJIM HeJOCTYIMHbIMK' 4, EC/u 5MOZ31 XOPOILO 3aKOAMPOBAHbI, HAIIPUMEp HEPEeBO (@), ob603HavaroIee

MapuxyaHy, OKPY>KeHO CChTKaMM Ha «JIaHZAIIa(QTHbIE KYCTAPHUKIU», «TPAKTOPBI» U «YCIIYTH TIO CTPUIKKE Ta30HOB»,
TO OTIIPaBUTEJIb U MTOTYYaTe b MOT'YT YTBEPXKIATh, UYTO HA CAMOM JieJie OHY MMEeJIM B BULY 3aKOHHYIO JIeSITEIbHOCTh
o yiaHAadTHOMY au3aiiny'’. Bosiee TOro, eC/iu U OTIIPABUTENTb, Y MIOJTyYaTes b IBISIOTCS OOBUHSIEMbIMU 10 YTO-
JIOBHOMY [IeJy, KaK B OIMMChIBAEMOM CJTyuael’®, To OHM MOTYT COC/IaThCsl Ha MPaBO He [aBaTh MOKa3aHMsl IPOTUB
cebst B cooTBeTcTBUM C [IATON MOMpaBKoii 1 136eskaTh MepeKpecTHOro AoIpoca 1 He BhicTymarh B cyme!’”. Torma
[IOKA3aHMsI OTIIPABUTEIS U MOJTyYaTeIsi CUUTAINCH GbI HEOOCTYITHbIMM! S,

B KoHEYHOM MTOre MOKa3aHMsI O 3aKOAMPOBAHHOM 3HAUEHWV SMOJA3U «IepeBO» (@) A COTPYIHUKU TIPaBO-
OXPaHUTETbHBIX OPTaHOB, MIOCKOJIbKY 11eJIeBast TPyIIa YIpasjieHus 1o 6opbbe ¢ HapKOTHKaMu, BIopo 1o ajaKkoroso,
TabaKy, OrHeCTPeIbHOMY OPY3KIIO 1 B3pbIBUaThiM BeltiecTBaM (ATF) u apyrux dbemepaabHbIX alT€HTCTB YyKe HECKOJIbKO
MeCSIEB pacCIefoBasia JeJjio OfHOTO 13 O6BMHSIEMbIX, M3BECTHOIO Hapkoayuiepa'”. B aToit curyatym mokasaHms co-
TPYAHUKOB IIPaBOOXPAHUTETbHBIX OPTAHOB O 3HAUEHMI SMOJI3U ChITPAJIA TY JKE POJIb, UTO U MMOKA3aHMS MOTUIIEICKIX
¢ pacippOBKOIL CJIEHT'a, CBSI3aHHOTO C HAPKOTMKAMIM, 13 3aICAHHbBIX B TIOpbMe Teie(OHHbIX pasroBopos'®. Bes Takix
TTOKa3aHMI BasKHbIE (PParMeHTbI TEPETVICKYU MOACYIMMbIX ObUTM ObI HEOCTYITHbI PSIOBOMY WIEHY KEOPU TIPUCSKHBIX.

164 Cm. Unicode, Bbmte mpum. 54.

165 Cm. Bbiue Pasmen I.B.1.

166 United States v. Ramirez, No. 15-CR-379, 2021 U.S. Dist. LEXIS 116327, at *19 (S.D.N.Y. June 22, 2021).
167 Cm. Tam sxe.

168 Cm. People v. Smith, No. B284766, 2019 Cal. App. Unpub. LEXIS 1691, at *19 (Mar. 12, 2019).

169 Cm. Tam sxe.

170 Cm. United States v. Sheppard, 17 F.4th 449, 452 n.2 (3d Cir. 2021).

171 Cm. Tam sxe.

172 Cm. Tam ske (KypcuB HoGasieH).

173 Cm. Boie Pasgen LLA.2.

17 Cm. United States v. Loethen, No. 19-CR-04035, 2019 U.S. Dist. LEXIS 208748, at *7 (W.D. Mo. Dec. 2, 2019).
175 Cm. Tam sxe.

176 Cm. Tam xe.

177 U.S. Const. amend. V.

178 Fed. R. Evid. 801(a)(1).

179 Cm. Loethen, 2019 U.S. Dist. LEXIS 208748, at *2-9.

180 Cm. Poole v. State, 284 So. 3d 604, 605 (Fla. Dist. Ct. App. 2019).
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B xopme npyroro cyme6HOro fesa, CBI3aHHOTO C MCITOJIb30BaHNMEM OTHECTPEJIbHOTO opykusi B Hbio-XeliBeHe,
crienabHbI areHT ATF aHaJorMYHbIM 0O6pa3oM MOATBEPANIT 3HAYEHVEe MHOTOUMC/IEHHBIX SMO3U B IIepercke
o6BuHsiembix '8!, CHauasia OH 3asiBWJI, UTO IMOJ3M «T'a3» (@) B coobieHun «5 ugy &» CUMBOJIM3UPYET «OaHZy»,
a MmocJIeyIollee COOBIIeHe «B3SIT ero» — MOKyIaresis HapkoTUKOB 82, TTo3ske areHT BbICKa3al MHEHME, UTO IMO-
31 «0b6s1ako» 0603HauYaeT HapKOTUKM'SS., OguH U3 06BUMHSIEMbIX OCIOPWII MPUOBLIEHNe K Jely STUX IOKa3aHui,
YTBepsKast, UTO «OoJibliiast uacTh nHbopmaimu us Facebook (colmasibHasi CeTb MPUHAIIEKUT Meta, TpU3HAHHOM
9KCTPEMMCTCKOM OpraHmusaiiyeit, ee esTeJIbHOCTD 3ampellieHa Ha Tepputopun Poccuiickoit @emepauyn. — [Tpum.
pefl.), Ha KOTOPYIO OIMPAaJICS areHT [JIs1 YCTAaHOBJIEHMSI OCTAaTOYHbIX OCHOBAHMIA, SIBJIIETCS '@ PYH/ION » Y UTO areHT
«HEOCTATOUYHO TOJIHO OOBSICHUI [CBOIO| MHTepnperaiuio nHpopmaym»'#. Oxkpyskuoii cyn CIIA mo okpyry
KOHHEKTUKYT OTKJIOHWJI 9TOT apryMeHT ¥ MPU3HAI MIOKA3aHMS SKCIIePTa, TOCTAHOBUB, UTO JOKA3aTeTbCTBA ObLIN
JIIOCTaTOYHBIMU U ObLIIA «ITPEeOCTAaBIeHA MHTEPIIPETAIMS KasKI0M YacTy MHPOPMAIIVH, TIOTyIeHHON U3 aKKAyHTOB
Facebook (couuanbHast CeTb IPUHAMJIEKUT Meta, MPU3HAHHOM SKCTPEMUCTCKOM OpraHu3aluell, ee JesaTeIbHOCTh
3ampelieHa Ha Tepputopun Poccuiickoin @epeparyn. — [IpuM. pen.), Ha OCHOBe CBO€J MOATOTOBKYM U OIIBITA...
pacciiefoBaHus AeSITeTbHOCTY YAMYHBIX OaH/I, TPeCTYIVIEHUIA C IPMMEHEHEM OTHECTPEJIbHOTO OPYXKUST M He3a-
KOHHOT'O 060pOTa HapKOTUKOB» &%,

Bo3MoskHO, aprymeHT O6BMHSIEMOTrO ObIJT OTBEPrHYT CJIMILKOM MOCIEINIHO, YIUTHIBAS, UTO MPUCSDKHbIE MOTYT
M3JIAIITHE JOBEPSITh COTPYAHMKAM IMPAaBOOXPAHUTETbHBIX OPTaHOB, NAIOIIMM ITOKAa3aHMUSI B KaueCTBe SKCIEPTOB,
U K ux yHTepnperauuu smonsu'®. Crarbs 702 FRE npusHaeT 3TOT PUCK U, COOTBETCTBEHHO, CTPEMUTCS OTCEATh
HEHY)KHbIE 11 HeHa eKHbIe moKasaHust 9KcrepToB'®. [TokasaHmst COTPYIHMKOB MPABOOXPAHUTEIbHBIX OPraHOB MOT'YT
ObITh HEHYKHBIMM MJIY HEHAJEXKHBIMU TI0 HECKOJIbKMM MPUYMHaM. BO-1epBbIX, MOKET BOSHUKHYTD ITPEB3SITOCTD,
KOT/Ia MTPOKYPOP YCTAaHAB/IMBAET OTHOIIEHMSI CO «CBOMM» SKCIIEPTOM M3 IIPaBOOXPAHUTEIbHBIX OPTraHOB U [I€IAeT €r0
YaCThIO CBOEN KOMaHIbI'%, B pesysbrare sKCIepT MpencTaB/isieT CBOe MHEHVe 00 3MO/3M TaKuM 0OpasoM, UTOOBI
OHO TOAAEPKUBAJIO TIO3ULNIO 06BMHeHMs,

Urak, cOTpymIHMKYM TPaBOOXPAaHUTETbHBIX OPraHOB MOT'YT CUJIbHEE MPEYBEJIMUUTD CTENEHb eMHOMYIINS B 110~
HMMaHUM 3MOZ3M, YeM HelOCTyIHble cBupete/'”. Bo3MOKHO, MMEHHO TaK M IPOM3O0LLIO, KOIZA JEeTeKTUB U3
Can-@paHIMCKO cKa3asl B cyfe, uTo ¢ppasa «paboTaem B KOMaHZE — MeUThI CObIBAIOTCS L » GbLJIa HACTOJIBKO pac-
MpocTpaHeHa cpeay opuiiepoB, UTO «MTOXOAMIIA HA HAKJIeHKY Ha 6aMIiepe aBTOMOOWIS, YKa3bIBAIOIIYIO HA TOPTOBITIO
sronbMim» . ECjiv He cumTaTh 3MOJI3H, TO «paboTaeM B KOMaHIe — MEeUThI CObIBAIOTCSI» — 3TO OObIYHAS Pa3TOBOPHAs
(dpasa, npuaymanHas cesieHHocayskuTenem B 2002 1.1 [TocTaTOuHO JiM UCIIOIb30BaHMs MO/ 31, YTOObI 3Ta dpasa
CTajia «IOXOOMTh Ha HAKJIEHKY Ha GaMIiep aBTOMOGMIIS, YKa3bIBAIOIIYIO Ha TOPIOBJIIO JIOAbMM» ?1%° AHaIOrMuYHbIM
06pasom, JaBasi TOKasaHusI O TOM, UTO JIJIT MACKMPOBKY OIEPAINii [0 TOProBJIe JIIOAbMU VICIIOTb30BAIMCh SMO3H,
nosneickue u3 Jloc-AHmKeneca MOIIM PEYBEIMUUTD CBSI3b MEXIY (Hpasoi «IecsSThb MablieB BHU3» U CEKC-

181 Cm. United States v. Westley, No. 17-CR-171,2018 U.S. Dist. LEXIS 118571, at *13-14 (D. Conn. July 17, 2018).

182 Cm. tam xe.

183 Cm. Tam ke, at *25-26.

184 Cm. Tam ske.

185 Cm. Tam sxe.

186 Cm. (Capers, 2011) («OBILeCTBO B Ie/I0M MO-TPEKHEMY CKJIOHHO JOBEpSITh [OKA3aHVSIM ITOJMLEICKIX GOJbLIe, YeM LPYTiM
CBUETETbCTBAMY ).

187 Fed. R. Evid. 702.

188 Cm. (Gross, 1991) (oTmeuaeTcst, 4To TIPoITeCC MOATOTOBKY CBUIETENel «TOTaTKMBAET IKCIIePTa K OTOXK/ECTBICHMIO Ce6sl C I0pu-
CTaMy CBOEJ CTOPOHBI ¥ MTPEeBPAIEHMIO B BEPHOTO WieHa CyneGHOM KOMaH/bI»).

189 Cm. B nenom (Murrie et al., 2013).

190 CoTpymHMKY TPABOOXPAHUTETLHBIX OPIaHOB MOTYT TIPEYBeINUUTh CTETleHb KOHCEHCYCa OTHOCUTEIBHO 3HAUEHUS SMOJ3H TIPU-
MepHO TaK ke, Kak 3KkcrepTsl B hapmanestuueckom aese (Greenland, 2004).

191 Cm. People v. Jamerson, No. A153218, 2019 Cal. App. Unpub. LEXIS 940, at *6 (Feb. 6, 2019).

192 1 earn and Grow: How Teamwork Makes the Dream Work. It’s Your Yale. https:/your.yale.edu/learn-and-grow-how-teamwork-
makes-dream-work

195 Cm. Jamerson, 2019 Cal. App. Unpub. LEXIS 940, at *6.
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yoryramu'®. B pan-mysbike (pasa «IecsTb MaJbleB BHM3» OObIYHO O3HAYaeT MPeJaHHOCTb U IPUBEPKEHHOCTh
KOMY-J60 min uemy-mn60'°. TIOCKOIbKY MPUCSKHBIE CKIIOHHBI TOBEPSITh Oduiiepam MOJMAINA, CYIECTBYET PUCK
TOTO, UTO O(MUIIEep MMEePEOLIEHUT CTelleHb KOHCEHCYCa B OTHOLLUEHUYM 3HAUEHUSI AMO3M; 3TO TOBOPUT B TMOJIb3Y MC-
KJTIOUEHMSI 9TUX [TOKa3aHMI KaK MMPeIB3SThIX.

Kpome Toro, mpucsiskHble MOT'YT HeloC/IeJOBaTeJIbHO MHTEPIIPEeTUPOBATh [TOKa3aHMsl COTPYIHUKOB MTpaBOOXpa-
HUTEIBHBIX OPTaHOB 10 MOBOAY 3MOJ3M, ITOCKOIbKY OTHOILIEHNME K TOIUIIEICKMM OObIYHO PA3HUTCS IO PACOBOMY
mpu3Haky'%. Jlaxke Korma MpuCSKHBIX MHCTPYKTUPYIOT OTHOCUTBCS K TIOKA3aHMSIM MTOJIUIIENCKMX TaK JKe, KaK K 10-
Ka3aHMsIM JII0O0TO APYyroro CBUIETENS, «Oesble MPUCSKHbIE CKJIOHHBI TOBEPSTh MOKA3aHMUSIM MOUIEICKUX, B TO
BpeMsI KaK IIBETHbIE YaCTO OTHOCSITCS K HMM CO CKeIITUIM3MOM Wi faske HemoBepyem»?’. CKemTuim3M MpuCssKHbIX
MOKeT TIPeICTABJISATh TPOOJIEMY B CUTYalMSIX, KOTIA MTOKA3aHMST TOUIENCKUX O 3HAYEHUM 3MOJI3U TTOJIe3HbI, TIO/-
IIaIOTCST BU3YaJIbHON MTPOBEPKE U SIBJISIIOTCS €IMHCTBEHHBIM JOCTYITHBIM MCTOUHMKOM MHMOpMaluu. Tak, MeCTHbIN
TIOJIMLEMICKMIA TIOKA3aJI, YTO OGHA U3 YIMYHBIX OaH[, UCTIOIb3yeT XecT «G» Mpy JIMYHOM OOIIeHUN U OMOL3U IIPU-
3paKk» (‘ﬁw_ﬂ’) u «3Besna» () B VIHTepHeTe, 4TOObI CUTHAIM3KMPOBATD O MPUHAIJIESKHOCTH K 3TON GaHme!”s. B momnb3y
IPaBAMBOCTY TIOKa3aHMI 9TOro oduiiepa roBOpUT TOT (HaKT, uTo 6aHja HasbiBasach «IIpuspaxu», mpuuyeM smMon3u
(ﬁg) 3aMeHsUT CJIOBO «IIpU3pak», a xecT «G» cMMBOIM3MPOBAJ 1epByi0 OykBy HasBaHusi (Ghost Mob). B Takux
cyyasX, Koraa oduiiep MOMUIMY SIBISIETCS €AIVMHCTBEHHBIM JOCTYITHBIM VICTOUHMKOM MH(OpMAaIyy O 3HAUEHUU
SMOJI3M, €r0 IMOKa3aHMsI, BEPOSTHO, HEOOXOIMMBI.

XOTsI HaJTMYye MOKa3aHMii OCBEIOMJIEHHOTO COYYaCTHMKA O 3HAYEHMM SMOZ3U ITO3BOJIIIO ObI M36€e3KaTh MpoosieM,
CBSI3aHHBIX C IMOKA3aHMSIMY MOJIUIENCKUX, TaKas MPAKTHKA OCTAETCSI PEIKOCThI0. BO3MOKHO, 9TO CBS3aHO C TEM,
YTO MOKA3aHMSI COyYaCTHUKA TPYTHO MOJIYYUTH 11O TEM 3Ke TIPUUMHAM, UYTO ¥ MTOKa3aHMsI OTIIPABUTEJIS U TTOTyUaTesIst
coob1eHnii. B ciegyroriiem pasmesie Mbl paCCMOTPUM CJTydau, KOT/Ia B 1I€JIOM JOCTYITHbI CBUAETENIbCKIE TTOKA3aHNsT
0 3HAYEHUU IMOJ3U, CJIYXKAIIMX HEBEPOATbHBIMIU COIMATbHBIMU CUTHATIAMMU.

2. OueHka Heo6X00 UMOCIN U NOKA3AH Ul OIMHOCUMENbHO 3HAUEH U 3M0031L, KOMOopble CAYyHcam HeeepoaibHbIMU
COUUANBHBIM U CUZHANAM U

Korma smop3u ciiyskat HeBepOaIbHbIMM COLIMATbHBIMIM CUTHAJIAMM, OHM 3aMEHSIIOT peajibHble SKeCThI, MHTOHAIUU
u BbipakeHust ymia'®. TIockobKy HaMepeHue, Jiekalliee B OCHOBE HeBepOaIbHOIO COLMAaIbHOIO CUTHAIA, 3aBUCHUT
OT OTIIPABUTEJIs], TO U CMBIC/ 0ObIYHO omnpezeserca um>?. T1o 3Toi npuYMHe OTIPaBUTEM YaCTO MOATBEPKIAIOT
CBOE HaMepeHMe MCIOIb30BaTh SMOL3/ B KAUeCTBe HeBepOaIbHOIO COLMAIbHOrO curuana’l,

Ecsm B meste 06 yrposax B VIHTepHeTe comepsKaTcsi KOHKPeTHbIE IIaHbI TI0 HaHEeCEeHUIO Bpe/ia, TO CYI, CKOpee COUTeT
MX YTpo3aMu, 4eM IpOCTo mryTkamnu2’2, EcTb MHeHMe, UTO SMO3M, ITepeIalole MHTOHALIMIO, MOI'YyT «060CHOBAHHO
UTHOPUPOBATHCSI» , €CJIN TIPY STOM «MCIIOJIb3YIOTCS HEABYCMBICJEHHbIE BhIpaskeHusi» 2%, Harpumep, anesuisuyoOHHbIN
cyn Kamdopuum mocranoBmi, 4to coobieHus nogpoctka B Twitter (Twitter — conmanbHas ceTh, 3a0IOKMPOBaHHAS
Ha Tepputopun Poccurickon @enepanym 3a pacrpocTpaHeHre He3akoHHON nHdopmatuu. — [Ipum. pepn.) He 6b1IU
LIy TKOW, XOTSl OH yTBEPKAaJI O6PaTHOe U B HUX COLEP3KaIMCh MHOTOUMCIIEHHBIE SMOZ3M, M300paskaloLIye cvMex
(f&2)) 1 arTOAVMCMEHTBI (A~§\:)2°“. ITU cOOBIIeHNsT COTEPsKAIM YTPO3bI «PACCTPEIISTh KpbLIo C» ero LIKOJIbI BO BpeMst
«1-ro ypokar», MpenaymnpeskaAeHus] «BCEM TPUTHYTbCS» U 3asBJEHMS O TOM, UTO OH «JOCTaHET MUCTOJIET [CBOETO]

194 Cm. Bpime mpum. 91 1 COOTBETCTBYIOMINIT TEKCT; CM. TakKe Bhiie Pasgen 1.B.2.

195 What Does “Ten Toes Down” Mean. DailyRapFacts. https://dailyrapfacts.com/27504/what-does-ten-toes-down-mean/ [https://
perma.cc/7GTE-RTw4].

19 (Steiker et al., 1999).

197 Cm. Tam sxe.

198 Cm. State v. Snipes, No. W2020-00916, 2021 Tenn. Crim. App. LEXIS 464, at *19-20 (Oct. 4, 2021).

199 Cm. BbIle mpum. 57-64 1 COOTBETCTBYIOLINIL TEKCT.

200 C. piure mpym. 124-126 1 COOTBETCTBYIOLIVIT TEKCT.

201 Cwm. Boimre mpum. 124-126 1 COOTBETCTBYIONINIT TEKCT.

202 Cp. State v. Locke, 307 P.3d 771, 777-78 (Wash. Ct. App. 2013)

203 Cm. Milott, Bbime mpum. 79, at 66.

204 Cm. In re L.F., No. A142296, 2015 WL 3500616, at *2 (Cal. Ct. App. June 3, 2015).
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Ky3eHa»?%, TToCKOIbKY B COOBIIEHMAX OblIa IBHAsI YIPO3a U OMMCHIBAIMCD LIAry, KOTOPbIE OTIIPABUATEIIb COOUPAJICS
MIPeINPUHSITH [JIS1 ee OCYIeCTBIeHMs, I1dPoBoe OpOpMIIEHME KIIYTKMU» C TIOMOIIbIO SMO/I3Y He M3MEHMUIIO CMbICIT
OKpYsKarolero Tekcra’’,

B nmopo6HbIx Aenax cBUAETEIbCKYE TTOKa3aHMs O IKOOBI LTy TIMBOM 3HAYEHMM SMO/I3M CTY3KaT JIMIIb 3aTsArBa-
HUIO TIPOLIeCca, Yero ciiefyer usberarb, cornacHo cr. 403 FRE?". Hanipumep, 4T06bI OLIEHUTH 3HAYEHME 3MOL3MU
«aTuIOAVICMEHTBI» (*§\§\4), MIPUCSOKHBIM TIPUIETCST ONPEeNeIUTh LIeJIEBYIO ayIUTOPUIO U PellinTh, BOCIPUMET JiM OHa
9TOT CMMBOJI KaK allJIOAMCMEHThI MJIM KaK XJIOIOK JIaJOHeN, MOmUepPKMUBaIOIIMii CMbICT ¢10B2%, B koHeunom mrore
9TO pas/yyMe He VMeeT 3HaueHys], [IOCKOJIbKY HY OIVMH M3 9TUX CYMBOJIOB He CYMBOJM3MPYET LUIYTKY, VUNTHIBAs
OKpYsKaroLInii TekcT. Takum 06pa3oM, IoKasaHMst OGBUHSIEMOIO O 3SHaUeHMI SMOL3U «aIllJIOAMCMEHThI» (%\Q\‘) oymyT
JIUIITh TPATOV BPEMEHN.

C mpyrou croponsl, cogepskanue cT. 403 FRE ykasbIBaeT Ha TO, YTO CYIbsl JOJKEH OCTOPOSKHO TOTb30BaThCS
MPaBOM MCKJTIOUATh JOKA3aTeIbCTBA HA OCHOBaHMM 3aTsaruBaHus mmporecca’”’. Kpome Toro, oCKoJIbKY HeJib3s1 TOUHO
MIPOBECTH IPaHb MEKIY YIrPO3aMM, JAOLIMMU U He AArOIIMM IIPaBo Ha MTpeqbsBIeHM e 1CKa, SMO/I31, BhIpaskatolie
MHTOHAIIMIO, MOTYT JaTh IeHHYI0 MH(OPMAIMIO O TOM, OGBEKTUBHO Ji B COOOIIEHMM COMEPKUTCS yrposa HaHe-
cenns Bpena’'’. D10 0COBEHHO BaKHO B [eJIax C y4yacTyeM HeCOBEPLIEHHOJIETHUX, KOrma Innepbou3upoBaHHbIe
BbIPayKEeHMSI HECOBEPIIEHHOJIETHEIO MOI'YT 6bITh HEIPaBUILHO MCTOJIKOBaHbI?! .

B nmene State v. D.R.C.%? Ane/uisiOHHbIN Cyf, ITaTa BallMHITOH IIOCTAHOBIJI, 4TO TOCYJAPCTBO HE BBIIIOJIHMU-
JIO CBOEJi 0OSI3aHHOCTM T10 JOKa3bIBaHMIO peasibHOM yrpo3bl. HecoBepiileHHOMETHSIS 0OBMHSIEMas OTIIpaBuia IByM
IPY3bsIM pasHble COOOILEHMsT 06 YOMIICTBE ONHOIO 13 CBOMX POAUTEIIEN; KaXKI0e COOBIIeHNe ComepsKaao sMon3n2ts,
O6GBuHsIeMast IToKasasia, YTo ee COOOIIeHNsT ObLIM (POPMOIL BBIIIJIECKA SMOLINMIA M CAMOBbIPAsKEHMS ¥ OHA He IIPe/IIo-
Jlarajia, 4to OHM Oy yT BOCIPUHSATHI Becepbes*d. OHa Takyke IMOKasasa, 4To KeCTOKME U IIPeyBeIMYeHHbIe BhIPaskKe s
ObLIY OOBIYHBIM [€JI0M CPEMIM ee IPy3eli 1 He IoApasyMeBay 6yKBajabHoro Bocrpusatus®®. Kpome Toro, o6BuHsemast
yTBepsKIaja, 4YTo OHa M ee APY3bsl YaCTO 0O03HAYAIM CapKa3M C TIOMOIIbIO 3Mof3u26,

Cyz cuen cyleCTBeHHbIM, UTO paHee HeCOBEpIIEeHHOJETHSIST OOBMHSIeMas OTIIpaBMa OJHOMY M3 aJpecaToB
COOOIIIeHMSI C 3MOJ3U, M306paskaBLIMMU CJIe3bl PaSOCTU (@4), NOKMMaHMe IjIeyaMmu (\@i), JILIO C POYKKaMu (u),
3aJIOpHOE JIUIIO (@) U KpacHoe cepzlie (@), KOTOpbIe, 10 MHEHUIO CY[Ia, TlepefaBaiu «06e301MO0YHbIi MOChIT
capkasma»?!’. B coOTBeTCTBYIOLIEM COOBIEHMI TOMY Ke afpecary oOBMHIeMas CHOBA IIpeABapuia CBoe cooble-
HUEe 5MOZ3M «CJie3bl pagocTuy» (&3))*'8. Cpasy mocse coobLIeHNs BTOPOMY afpecary OHa OTIPAaBMIa SMOI3M «Ka-
TaloCh 10 TOJTy OT cMexa» ((z)*". I1o 3TM ¥ APYrUM NPUYMHAM CYJ TIOCTAHOBWJI, UTO ITH COOGIUIEHNMs He GhLN
HaCTOSAIIMMM yrposamu>?,

Takum 06pa3oMm, IIperosiaraeMblii CMbIC/I HeBepOabHOI'O COIMAaIbHOIO CUI'HAJIA, BHIPasKeHHOTO B (hopMe SMOofI3H,
YaCTO MOKHO OIPENE/IUTD IT0 CBUAETEIHLCTBY CaMOoro oTrpasuTess?:, OmHaKo KOIa MCIIOIb3YeTC s HeIBY CMbICJIEHHOE

205 Cm. Tam e, at *1.

206 Cm. Tam ke, at *3.

207 Cwm. Bbiwe Pasgen LA.

208 C. gbrmte Pasmen L.B.1.

209 Cm. Mueller & Kirkpatrick, Bbitie mpym. 24.
40 Cwm. Briure Pasgen 1.B.2.

U1 Cwm. Bire Paspen 1.B.2.

212 Cy, State v. D.R.C., 467 P.3d 994, 998 (Wash. Ct. App. 2020).
23 Cwm. Tam xe.

214 Cm. Tam ke, at 999.

25 Cm. TaMm xKe.

26 Cm. Tam xe.

217 Cm. tam ke, at 1002.

218 Cm. rtam e, at 1001.

29 Cm. Tam xe.

220 Cm. Tam xe.

221 Cw. sormte Pasgen 1.C.2.
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BbIpasKeHMe YIPo3bl, SMOI3M MOKET ObITh HELOCTATOYHO, YTOOBI U3MEHUTH CMBIC]I OKPY’KAIOLIEro TekcTa???, Xors
MIOIPOCTKY YacTo 061LaIoTCs B MIHTepHeTe Tunepboau3upoBaHHO, CYbl II0-Pa3sHOMY OLEHMBAIOT 3HAYEHMe TaKoro
KOHTeKcTa’?,

B. Kaxk cyz 5o/KeH NpexbsIB/ISTD JOKA3aTe/IbCTBA B BUE IMOJ3Y IIPUCSIKHBIM ?

Ecyii mpucsKHBIM TPUXOOUTCS BU3YaIbHO MHTEPIIPETUPOBATh SMOJI3Y, OHY TOJIKHBI BUJIETh €r0 TAKUM, KaKUM
€ro BUJIeJIa COOTBETCTBYIOIIIAS CTOPOHA, C YY4ETOM 0COOEHHOCTEN TIAT(GOPMbI ¥ BEPCUY IIPOTrPAMMHOTO 06€eCIIeueHus,
4TOOBI CMBICJT SMOJI3M He 6bLT McKaskeH?2%, B 3ToM paszesie Mbl ITpOaHAIM3MPYEM IOIOJHUTE IbHbIE aCITeKThI, BO3-
HMKaIOIIIMe, KOTa CyJI OIpeesisIeT, Kak MpeaCTaBUTb IIPUCSKHBIM TOKa3aTe/IbCTBa B Bue amonsu. B Pasnesne I1.B.1
MbI PAaCCMOTPUM MTPOOIeMbI, BO3HMKAIOIIIVE TTPY ITPE/ICTABIEHNY TTPUCSKHBIM 9MOJ31, KOTOPbIE 3aMeHSIOT BepOasib-
Hble coobiienus. 3arem B Pazmeste 11.B.2 6ymyT npoanannsmupoBaHbl TPOOIEMbl, BO3HMKAIOIIIVE TTPU TTPEICTaBIeHUN
MIPUCSKHBIM 3MOJI3U, 3aMEHSIOIIMX HeBepOaIbHbIE COIMATbHbIE CUTHAJIBI.

1. IIpedsaenenue npucsarcHoiM 3M003U, KOMOPbLE 3AMEHAIOM C106A

Korza smopsu 3amvensier Bep6aibHYI0 KOMMYHMKAIMIO, €10 3HAYEHVe MOYKHO MEepeBeCTM B CJIOBA, TIOCKOJIBKY
3Mo7I3M QYHKIMOHMPYET KaK cJioBo*?. Kak 1 sMOI31 TaKOTO TUIIA, CIEHT TAKXKe SIBJISIETCS BepOaIbHbIM, i CTOPOHbI
OIMCHIBAIOT IIPUCSKHBIM €r0 3HaYeHue B YCTHOM dhopme?®, DTo npumaer CIeHry TOT ke BeC, YTO U IPYTUM CBUIe-
227 Ecyv 6bI CJIEHTOBbIE COOOLIEHNS GBIV 3aICaHbI Y IIPEbsIBIEHbI IIPUCSKHBIM B KAUECTBE
BelleCTBEHHOI'O J0KA3aTe/IbCTBA, TO X 3HaYeHe MOIJIO ObITh TOHATO Mpeas3saTo®?, Kak ormeueno B ct. 803(5) FRE,
IIPUCSIKHbBIE CKJIOHHBI ITPUAaBaTh MMCbMEHHBIM JOKYMEHTaM OOJIbIINI BEC, UeM MOKA3aHMAM KUBBIX CBUIETEIIEN
10 9KBMBAJEHTHBIM ITYHKTaM, ITOCKOJIbKY BeleCTBEHHbIE NOKA3aTeJbCTBA JOCTYITHBI MPUCSKHBIM BO BpeMsI CO-
Beranms??. YTo6bl sMO/31, 3aMEHSIIOLINE CJIOBA, MMEJIM TOT K€ BeC, UTO M YCTHbIE TIOKa3aHusI, OHM JOJIKHBI ObITh
3aUMTAaHbI TIO[], IIPOTOKOJI, KAK 3TO [eJIAeTCsT C COOBIEHNSMM, CONEPSKALVIMIU CJIEHT.

Eciu cropoHam Gyzer paspelieHo MoKasbiBaTh 3MOL3M IIPUCSKHBIM, 3TO MOKET CTaTh CPEICTBOM [IJISI [TPEB3SITOrO
MOAKPEIUIEHNSI OKPY’KAIOIIero Tekcta. iMeHHO 310 crpemuTcs npenorBpatuth cT. 803(5) FRE, TTocKoIbKy 3MOI3K
Jierye BCEro MOHSTh B KOHTEKCTE, a[JBOKAT MOKET 3asBUTb, UTO [JIs IOHMMaHVsI BepOaJIbHOTO 3MOI3M HEOOXOIMMO
paccMaTpuBaTh €ro B KOHTEKCTe Bcero 1udpoBoro o6imenns*. OpHako mpearbsBieHe SMOI3M IPUCSKHBIM BMECTe
C KOHTEKCTOM MOYKET TIPUBECTH K TOMY, UTO B C(hepy 06CYsKIeH sl TPUCSKHBIX MOMAyT MAChMEHHbIE BbICKa3bIBAHMS,
252, Y10o6bI IPEIOTBPATUTD PUCK TAKOI IIPEAB3SITOCTH, SMOLI3M, 3aMEHSIIOIIE CJIOBA,
IOJIKHBI 3a4MTHIBATHCS, A HE TPEIbSIBIISATHCS BU3YaJIbHO.

Kpome Toro, omycanue 3Mon3u He MO3BOJUT HPUCSKHBIM MTPUIMCHIBATD SMOI3M CBOJ CMbICJI HA OCHOBE €ro
u306pakeHna®, DTOT pUCK 0COBEHHO BeJMK, KOrma GYKBajabHOE 3HAYeHMe SMOI3M He COBIALAeT CO 3HaueHMEM,
Tpe/IaraeMsIM B KOHKpeTHOM jene?*, Hampumep, sHaueHne smoasu «orob» (¢ 9), o3Hauarolee «oueHb xopolime
HAPKOTUKM», HE MMeeT HMKAKOrO OTHOLIEHMS K 1306paskeHiIo orus®>, [1o 3Toii mpuumHe DeMOHCTPaIs IPUCIK-
HbIM 3MOz31 «oroHb» (¢ ), marke B KOHTEKCTe, MaJIO YTO AACT AJIs [IOHMMAHNSI, M TIPUCSKHBIE MOTYT IIPUITICHIBATD

TEeJIbCKMM ITIOKa3aHUSIM

CITOCOOHbIE MICKA3UTh X MHEHME

222 Cm. D.R.C., 467 P.3d at 998.

223 Cm. TaM xe.

224 Cm. Goldman, Bbiie mpum. 15, at 1276.

225 Cm. Bbrute Paspen I.B.1.

226 Cwm. Boiute Paspen LLA.1.

227 Cm. Boiute Pasmen LA.1.

228 Cm. WRIGHT & BELLIN, Bbiure mpum. 44, § 6857.
229 Cm. TaMm xe.

230 Cm. Tam xe.

231 Cm. Goldman, Bbie mpum. 15, at 1263.

252 Cm. Tam Ke.

235 Cm. Bbiute Pasmen LB.

234 Cm. Boiute Pasmen [.B.2.

235 Cm. Johnson v. State, 225 A.3d 769, 778-79 (Md. Ct. App. 2020).
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CMMBOJTY COOCTBEHHbIE 3HAUEHMsT>*®. AHAJIOTMYHBIM 06Pa3oM, eC/ii IMOA3K «00aaKo» () SIBJISIETCST CCHUTKOM Ha
HAPKOTUKM, €T0 IEMOHCTPALIMS TPUCSKHBIM MOYKET MIPUBECTH K IIOTEpe BpeMeHN Wi myTanuie”’. DTot puck Hau-
Gostee BeJMK, KOTa MPUCSKHBIE BUIST SMOI3M, HO HE NOBEPSIIOT MTOKAa3aHMsIM O €ro 3aKOAMPOBaHHOM 3HaueHmn>s,

C pyroii CTOPOHBI, OKA3aTeILCTBO, KOTOPOE MOSKHO YBUIETb, SIBJIIETCST €T0 «HanbosIee yoenuTebHo» hopmoit?®,
[TpuMeHUTETHHO K 3MOZI3Y 3TO TOBOPUT B MOJIb3Y IEMOHCTPAIIMY SMOJI3Y B COOTBETCTBYIOIINX KOHTEKCTaX BMECTO €r0
ctoBecHOro oncanyst. [T0CKoIbKY TPUCSIKHbBIE, CKOpee BCero, Camy OTIPABJISIIOT U MOJTyYaroT SMOJ3M, OHM BITOJTHE
MOT'YT OLIEHUTh UX 3HAUYEHME, IPEICTaBIeHHOe BepOabHo* . DTO co3maer mpobsiemy, OCKOJIbKY IOHSTh IIEPEHOCHOe
3HAYeHVe OHM MOTYT eMHCTBEHHBIM CITOCO60M, 8 MUMEHHO YBUIETD IO B COOTBETCTBYIOIEeM KoHTeKcTe?*!, XoTs amop3n
OOBbIYHO He MpeqHa3HaYeHbl 11 YCTHOM Tepeaun, OHM JOJIKHBI UMTATHCS B KOHTEKCTE BCETO COOOIIIEHNMST OTIIPABU-
tessn?#2. Takum 06pa3oM, MOKET IOTPeBOBATHCS IIOKA3aTh IMO/I3Y IIPUCSKHBIM BMECTO TOTO UTOOBI OMMCHIBAThL €ro?ss,

Ecyiv uMeHHO BU3yasIbHBIN 06pa3 3MOi31 HeceT B cebGe MepeHOCHbBIN CMbBIC, TO TTPEIbSIBIIEHIE €0 MPUCSKHBIM
B KOHTEKCTE BCETO COOOIIEHNS MO3BOIUT UM OLIEHUTh JOCTOBEPHOCTh 3HAUEHVISI, TPE/IOSKEHHOTO OHOM 13 CTOPOH.
OnHUM 13 U3BECTHBIX MPUMEPOB BU3YaTbHO 3aKOOVPOBAHHOTO 3HAYKA SIBJISIETCST 9MOJI3U ITEPCUK» ( §) KOMITaHUM
Apple; 3TO IIMPOKO M3BECTHBIN 3BhEMMU3M sl 0603HaueHus 3aguuipbi’*, Ecyim 6b1 sMOI3M «IIepcuK» (@) 6bLT
MIPENCTAaBJIEH B CyZie, TO IPUCSIKHbIE, YUTOOBI OLIEHUTD MPABIONON0GHOCTD MPEAJIOKEHHOTO 3HAUEHYSI, JOJKHBI ObLIN
6bl YBUIETh €ro’*. AHAJIOrMYHBIM 06Pa30M, KOTa SMOI3!U «JIMCTBEHHOE IepPeBO» (@) MIpe/IJIaraeTcs B KaueCcTBe
3aKOAMPOBAHHONM CChUIKM Ha MapuXyaHy, IPUCSKHBIM ObIIO ObI TI0JIE3HO YBUAETDH IMO[31, TOTOMY UTO M300paskeHue
JIMCTBEHHOI'O JIepeBa, cuenanHoe Apple, noxosxke Ha 6yTOH MapuxyaHbi**®. Ecjm [1J1s1 COKPBITYSI MCTUMHHOTO CMbIC/IA
COOOBILIEHNST UCTIOTB3YETCST KOHTEKCT JTaHAIIadTHOTO A3aliHa, TO TAKOe BU3yaIbHOE KOAVPOBaHVE 3HAUEHVS «HAPKO-
TUKW», XapaKTepHOe JIJIs YKa3aHHOM I1aThopMBbl, TOAEPKUT Bepciio 06BmHeHns**. Takum 06pa3om, peabsaBiIeHye
SMOZ3M MPUCSKHBIM JIJIST BU3YaJIbHOTO OCMOTpPAa MOYKET MMEThb Pellarolliee 3HaueHue JJisi CIPaBeIIMBON OIEeHKU

MPeIJIOKEHHOr0 3HaUeHust Moz 3n24,

2. IIpedssenenue npucaHcHovlM 3IM003U, KOMMOPbLE CAYHCAM He8ePOATbHBIMU COUUANbHBIMU CUZHAAMU

Uro6bI omicaTh MPUCSIKHBIM SMO/I31, KOTOPbIE CITYKaT HeBepOaIbHbIMM COIMAIbHBIMY CUTHAIAMY, HEO6XOIMMO
TOYHO OIpeneuTh HeBepOalbHbIM SMOM3M TaKMM 00Pa3oM, YTOObI OH MMeJT CMbIC JJIs IPUCSKHBIX. Hampumep,
HEeOBXOIMMO TOUHO OMICaTh aHTPOIIOMOPMHBIN 3MOI31, 0603HAYAIOIIMI IITYTKY>Y. DMOI3M «JIMIO CO Cie3ami pa-
noct» (/&3)) TouHee yKasbIBaeT Ha TO, YTO COOOLIEHNE SIBJISIETCS IIYTKOM, YeM IIPOCTOE ONMCaHMe «yIIblbatolieecst
JUIIO», KOTOPOE BBI3bIBAET TOJIBKO CaMble ITPOCTBhIe BU3yasbHble 06pasbl ((L2))**. UpesmepHo yrporieHHOe onycaHme
MOJKET B KOHTEKCTE CYIIIeCTBEHHO M3MEHUTh CMbICJI, BOCIIPUMHMMAEMbIN MIPUCSKHBIMMUZ !,

236 Cm. TaM xKe.

257 Cm. TaMm xKe.

238 Cwm. sbrmte Pasmen [LA.1.

239 Cm. Blum et al., Bbe mpum. 48, § 932.

240 Smopsu ucnonb3yior 92 % mopeit B MHTeprere. Shaul, Brandy. (2015, Sept. 30). Report: 92 Percent of Online Consumers Use
Emoji. Adweek. https://www.adweek.com/performance-marketing/report-92-of-online-consumers-use-emoji-infographic/ [ https:// perma.
cc/PQ6V-AYAY].

241 Cm. Transcript of Oral Argument, Bbiiie mpum. 136, at 8.

242 Cm. Tam xe.

243 Cm. Tam e, at 9-10.

244 Korma smoz3n «1repcuk» oTobpaskaercst B Google (@), BU3YyaJIbHOE M300paskeHe HaCTOJIbKO OT/IMYAeTCsI, YTO CBSI3aHHbIN C HUM
cmbica ucyesaeT. Cv. Goldman, Bbiire npum. 15, at 1254.

245 Cm. TaM xe.

246 Cm. United States v. Loethen, No. 19-CR-04035-SRB-7, 2019 U.S. Dist. LEXIS 208748, at *7 (W.D. Mo. Dec. 2, 2019).

27 Cm. Tam xe.

248 Cwm. taMm ke, at *8 (COOBLLEHME O YeThIPeX «KYCTaX /ISl JaHAmAadTHOTO AM3aiiHa» MHTEPIPETUPOBANIOCh KAK MOKYIIKA YeThIpex
YVHIMI MapuXyaHbl).

249 Cw. Boime Pasmen 1L.B.1.

250 Cwm. Steinmetz, Bbiwe opyum. 4.

251 Cwm. Boiure Pasgen [L.B.1
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Ecin cyiiecTByeT puck, UYTO MPUCSKHBIE TTPUMMIITYT 3HAUKY CBOVM COOCTBEHHbIE KYJIbTYPHbBIE CMBICJIBI, TO JIy4-
1lIe ONKCaTh, a He TI0Ka3aTh SMOJ3M IIPUCSIKHBIM, HO 3TO ONMCaHMe JOJIKHO ObITh NpaBuIbHbIM*>, Hanpumep, 6e3
ITOJIKHOTO OOBSICHEHMST PUCSIKHbIE MOT'YT HEITPaBMJIBHO MCTOJIKOBATh CIIETIJIEHHbIE PYKU (‘m.) KaK peJIMTriO3HbIN
KECT, a He KaK BbIpaykeHue 6y1arogapHocTi®>, Boee moxkusible MpUCIKHbIE MOTYT TaK:Ke HelpaBUIbHO UCTOJIKOBATh
XecT «mobena» (%)) Kak CMMBOJI MUPA, TOTZA KaK CPeY MOJIOZIOTO MOKOJIEHMSI OH O3HAYAeT «s yXOKy»2*%. UTo6bI
MIPUCSKHBIE He TIPUITMCHIBAIM SMOL3/ COOCTBEHHOI'O KY/IbTYPHOTO CMbICJIA, JTYUIIIe OMMCHIBATD X, a He TIOKa3bIBaTh.

Kpome Toro, skecTbl, MCIIO/Ib3yeMble WieHaMu OaH/Ibl, [IEPEeSaoT CMbIC/I BU3YaJIbHO, HO B XOZe CyIeOHOro 3acemaHust
YaCTO OMUCHIBAIOTCA BepbabHO?>. [TOCKOIbKY 3HAUeHMEe IMEET TOJILKO CBSI3b MEXKIY SK€CTOM U IIPUHAIJIEKHOCTbIO
K KOHKPETHOI 6aHje, M300paskeHne kecTa Majio YToO JACT [AJIs TIOHMMaHUs COOTBETCTBYIOLIMX BONpPOocoB?. TTpu
9TOM J,eMOHCTpaLsl SMOJ3M 3aTATMBAET IIPOLieCc, OT yero npepocreperaer ct. 403 FRE*'. Takum o6pasom, B Xoze
cyme6Horo 3acemanus Aj1s yno6cTBa U 3bGeKTUBHOCTY MPeANOUYTUTE/IbHEEe YETKO OMICATh MO 31>,

Omycanne aHTPOITOMOPGHOrO 3MO[31, BhIPAXKAIOIIIEro MHTOHAIMIO, TAKKe CIIOCOOCTBYET BEPHOMY MCTOJIKO-
BaHMIO TaKMX SMOL3M, B OT/IMUME OT BM3YaJbHOIO MpenbsasieHns’”. Eciam sMomsyu comepskar ¥ MOJIOKUTE/IbHbIE,
M OTpUIIaTe/IbHbIE CUTHAJIbI, HATIpUMep, M300paskeHne YIbIOKM 1 CJIe3, TO MX MOKHO HEBEPHO MCTOJKOBATh, €CJIn
MIOKA3bIBATh 10 OTHeIbHOCTI?®, HesacHOo, B KaKOM CTeNeHy KOHTEKCT IIPY JeMOHCTPALMMA aHTPOIIOMOP(GHOIO SMOI3M
CHVKAET 3TOT puck®®!, [laske eC/Iv TAKOI SIMOJI3Y OTOOPAasKaeTCsl B KOHTEKCTE, HOCUTEJIM apaBCKOro A3bIKa, HaIlpuMep,
OOBIUHO MTPUIMCHIBAIOT BHIPAYKEHMAM JIMIIA MHbIE OTTEHKM, YeM HOCUTEJIM aHIJIMIICKOTO s3bIKa, Bhipociuye B CITTA?2,
Taxkum 06pasoM, KOrja K0Py COCTOUT U3 IIPEICTaBUTE e pa3sHbIX HAPOLOB, MHTEPECAM TOUHOCTY OTBEUAET MMEHHO
omnycaHue, a He JeMOHCTPALMs aHTPOITOMOPGHBIX IMOM3M2%3,

OpHako MpoCToe yKasaHue MPUCSKHBIM, KAKOe 3HaUeHMe CJIeIyeT IIPUIMCATh IMO/3M, CO3MaeT UHbIE IIPOOJIEMBL.
Korma smonsu goskeH nepenarbh MHTOHALMIO, ONHA M3 CTOPOH MOYKET ObITh 3aMHTEPECOBAHa B TOM, UTOOBI YCUIUTh
mpejjiaraeMoe 3HaueHue ¢ IOMOIIBIO ToHA rosioca’®t. Kpome Toro, xorga mpuUCsSsKHBIM TpedyeTcs 6ojiee MOJHOE
MOHMMAaHMEe CMBICJIA 3MOJI3U, «IIPOCTON UAEHTUDUKATOD [YIbIOAIOINIICS SMOA3H] yKe HeLOCTaTOueH, TIOCKOIbKY
CYILIECTBYIOT Pas3JMUHbIe TUIIBI YIBIOOK, OTTEHKM KOKM, & HEKOTOPbIE YIIbIOAIOIIMeCs SMOI3/ MOTYT UMETh IPyrue
ornpeessIoIIMe XapaKTePUCTURI» 205,

AynuoBusyasibHbIe 3aMMUCK TOMYCTMMbI B KaueCTBe [OKa3aTeabCTB, KOI[a MHTOHALMS WM BbIpakeHue JIMia
YyeJIoBeKa MMEIOT 3HaueHne?*. TToCKoIbKY 3MOJ3M TaKyKe IepefaroT MHTOHAIMIO, MOXKHO IPEINOI0KUTh, UTO B CO-
OTBETCTBYIOIIMX CJIyYasix OydeT YMEeCTHO IOKa3aTh MPUCSKHBIM Takyue sMozsn’’. OpHako BOIIPOC O TOM, BOCIIPO-
M3BOAUTD ayIOBK3YyaIbHbIE 3AIIVCH JIJIST IIPUCSKHBIX MM BMECTO 3TOTO MPEeACTaBUTh Te Ke J0Ka3aTe/IbCTBa B BULE
MOKa3aHMIA, OCTAeTCA Ha yCMOTpeHue cyaa’®s. HekoTopble yyeHble YTBEPKAAIOT, YTO 10 BO3MOXKHOCTU CJIELYeT
OT[aBaTh MPEAIIOUTEHNE TIPEIbSIBICHNIO JOKA3aTeIbCTB CBUIETENIEM, A He Uepes ayIMOBMU3YaIbHYIO 3amichX’. 1o

252 Cm. TaM xKe.

255 Cm. Rawlings, Bbire mpum. 74.

254 Cm. Crawford v. Mangos Caribbean Rest., No. 18-CV-4450, 2020 U.S. Dist. LEXIS 256007, at *43 (N.D. Ga. July 30, 2020).
255 Cm. People v. Mazariego, 117 N.Y.S.2d 235, 238 (App. Div. 2014).
25 Cm. oiute Pasmen 1.C.2.

BT Cm. Fed. R. Evid. 403.

258 Cm. Transcript of Oral Argument, Bbimre mpym. 136, at 4.

259 Cm. Miller et al., Bbiwre mpum. 68.

260 Cp1. Tam ske.

261 Cm. Tam sxke.

262 Cm. Emotional Pictures, Bbiime mpym. 73.

263 Cm. TaMm xe.

264 Cm. Transcript of Oral Argument, Bbime npum. 136, at 4.

265 Cm. Milott, Bbirue mpum. 79, at 67.

266 Cm. Arthur & Hunter, Bbire mpum. 49.

267 Cm. Tam Ke.

268 Cy. BLUM ET AL., Bbimte mpum. 48, § 974

269 Cm. Tam xe.
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TTO3BOJIUT M30€XKaTh MPEAB3SITOCTH, KOTOPAst YaCTO BO3HMKAET B OTHOIIIEHNY BEI[eCTBEHHBIX I0Ka3aTe/IbCTB BO BPeMsI
coBelanust IpucsskHbix*", TTokazaHust CBUIETEJIsI, OMMCHIBAIOIIETO 3MOJI3Y CO 3HAUEHVMEM MHTOHALMM, O6ecrevar
eMy TOT K€ Bec, 4TO M APYIUM [TOKa3aHMsM 110 aHaJIOTMYHbIM Borpocam?’!,

Nrak, cyiiecTByeT MHOKECTBO IPUYMH OMMCHIBATD, & He MOKA3bIBATh SMOA3M MPUCSKHBIM. OIHAKO BO3SMOKHOCTD
MPOYNTATh IUQPPOBbIE COOOIIEHMS, COIepsKallMe SMOI3U, SIBJSIETCS IJISI TIPUCSIKHBIX €qUHCTBEHHBIM CIIOCOO0M
YBUIETh HeBepbHasbHbIe COLMaIbHbIe CUTHAJIbI IMOM3M B X MTepBOHAYAIbHONM Gopme?’. ImMoz3u, nepenarolime He-
BepbOasibHbIe CONMANIbHbIE CUTHAJIBI, TAK K€ KaK BbIPasKEHME JIUIIA U SKECThI, TPeqHA3HAUEHbI AJIT TOTO, YTOOBI MX
BUJIEJIN, a He onmchiBaayu yeTHO. Kak ynmomunanocs B Pasgere I1.B.1, npucsskHble caMiu OTIIPABIISIIOT U IIOTYYAIOT
9MOJ3Y 1, CJIE[IOBATEJIbHO, C Pa3HOM CTEMEHbIO Pery/IIPHOCTY BU3YaIbHO MHTEPIIPETUPYIOT aMon3n?’. Jlaxke ecim
3MO[I3U TIePeal0T CapKa3M — HallpuMep, KOTr/ia SMO3U M OKPYKAIOIIMIA TEKCT ITPOTUBOPEYAT JIPYT APYTY, — UeioBe-
YeCKMii MO3TI BOCIIPMHMMAET 3TO TOYHO TaK YK€, KaK M CapKacTUUeCKYI0 MHTOHaLuIo?">, [To3ToMy, KOrja IpucssKHbIe
BUJIAT OKA3aTeIbCTBA B UX TIEPBOHAYAIBHOM KOHTEKCTE, OHM CIIOCOOHBI PACIiO3HATh 3HAUEHME 3MO/I3U, TIepeHarolmx
MHTOHAIUIO.

II1. MTPUHOUITIBI PABOTbBI C JOKA3ATEJIbBCTBAMMU B BUJE OMO/3U
B KOHTEKCTE CVIEBHOT'O PABBUPATEJIbCTBA HA OCHOBE ®VHKIIUNM,
BBITTOJIHAEMBIX OMO/I31

B sTtom pasnene usnaraercs airopuTM paboThI C JOKa3aTeIbCTBAMM B BUE SMOZ3U B CyleGHOM MpoIiecce, OCHO-
BaHHbBII Ha BOITPOCAX MHTEPIIPETAalM, KOTOPbIE MOTYT BO3HUKHYTb B CBSI3Y C MTPEIJIOKEHHBIM 3HAUEHMEM SMOJI3N.
YTo6bI KOPPEKTHO MPEIbSIBUTb MPUCSKHBIM TOKA3aTeIbCTBA C MCIIOIb30BAHMEM 5MOJI3M, CYIbs TO/KEH CHavasIa
OIPELE/NTD, BJISETCS JIM SMOI3M 3aMeHOM CJI0Ba WM HeBep6aIbHbIM COLMAIbHBIM CUTHAIOM?"®, 3amenon cioBa’’’
OYIYT SIBJISITHCSI BCE 3MO[I3M, KOTOPbBIE He [ePearoT KeCT, BhIpaskeHue Jiiia mi uaroHaimio?’s, B Paspene I11.A mbr
Mpe[jiaraeéM HOBbIV JOKa3aTebHbIli KPUTEPUIL, COTJIACHO KOTOPOMY 5MOJI3M, 3aMEHSIIOIIME CJIOBA, MOJIKHbI ObITh
KJIacCcMUIIMPOBaHbI Kak Mepenarolie Jmbo 6yKBalbHOE, 60 epeHocHoe sHaueHne. Kpome toro, B aTom Paspesne
[TOKa3aHOo, UTO JIF0OGOI UesIOBEK, OTIIPAB/ISIONINIA 1 TIOYUAIOIII SMOI31, MOYKET TIOATBEPAUTD UX MpeoiaraeMoe
OGyKBaJIbHOE 3HAUeHMe, B TO BPeMs Kak IpeLrioaraeMoe repeHoCcHoe 3HaueHre SMO/31 JOJIKEeH MOATBEePINUTD KBa-
mmbuIMpoBaHHbIN cBUaeTenb. Hakonel, B Pasgerne I11.A roBopuTcst 0 TOM, 4TO 5MOA3M, 3aMeHSIOIIMeE CJIOBA, BCETna
JOJIKHBI IEMOHCTPUPOBATHCS MPUCSKHBIM IO TPeOOBaHMIO OHOM U3 CTOPOH.

B Pasgene I11.B usnoskeHa pekoMeHIaIyst, UTO OTIIPABUTEN U TIOJTydaTe N JOJIKHBI BCErIa MMETh BO3SMOXKHOCTb
JIaTh TIOKa3aHMs O MPeJIIoJiaraeMoOM 3HaUeHMM HeBePHATbHOTO COIMATILHOTO CUTHAA B (hOpMe SMOA3Y, U TIOC/IeAHNE
IOJKHBI ObITh ITOKA3aHbl IIPUCSIKHBIM 110 TPeOOBaHMIO OLHOM 13 cTOpoH. Kpome TOro, Mbl peKOMEHIyeM, YTOObI
CYIbl, KaK TMPaBWIO, MCKITIOYAIM TTOKA3aHMUsT TPETbUX JIMIL O 3HAYEHUY IMO[I3U.

KakoBa 6b1 Hi1 6bITa 3as1BJIeHHAst QYHKIIVS SMOJI3M, UTOObI er0 MOKHO GbUIO MPEJIOSKUTh B KAUECTBE CBUIETETHCKUX
MoKa3aHmif, HeoOXOMMMO ero omnpenesneHne’”. Eciam sHaueHme 3MOI31 OCIApUBAETCS, CYIbs HO/KEH IPOUHCTPYK-
TUPOBaTh MPUCSKHBIX CIEIYIOIIMM 06pasoM: «OMO31 — 3TO CMMBOJIbI, KOTOPbIEe MMEIOT CBOe 3HaueHue. PasHbie
JIIOMY MOT'YT MCITOJIb30BaTh OMH M TOT K€ SMOJ3U [IJIs ITepemaun pasHbIX CMbICJIOB. BaM MpeacTOUT OnpeneanTh,
YTO O3HAYaeT JAHHBI SMOA3Y JJIst [COOTBETCTBYIOIIE CTOPOHBI|».

270 Cm. Bpiure Paspen 1LA.2.

271 Cm. TaM xe.

272 Cm. Transcript of Oral Argument, Beiute pum. 136, at 8.

273 Cm. TaM xe.

274 Cwm. soite Paspen 11.B.1.

275 Cm. Weissman & Tanner, Bbiire mpum. 67

276 Cm. Bprute Paspen I1.

277 Cwm. sbrue Pasmen 1.B.2.

78 Hanpumep, amonsu «kpacHoe cepaue» (§) cumpomsupyer mo608b. CM. BbIlIe IpUM. 59 ¥ COOTBETCTBYIOMIMIA TEKCT.
279 Cm. sbrmte Pasmen 1.C.2.
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A. OGs13aHHOCTD CYIbU ONPEe/INTh, YIIOTPEGIeH 3MOA3Y, 3aMEHSIIOIIMIA C/I0BO, B GYKBaILHOM WJIN mepe-
HOCHOM CMBbICJI€

151 IpaBMIBHOTO OOpallieHNsI C SMOJI31, 3aMEeHSIIOIIIMI CJIOBa, TPeGyeTCsl HOBbIV ITOPOroBbiii Kputepuit. C ero
IIOMOIIIBIO CYIbsI CMOYKET OINPENE/IATD, SIBJISIETCS JIY IIpejiaraeMoe 3HaueHye 5MOI3M OYKBAJIbHBIM MM MEPEHOC-
280, JI711 3TOTO CYIbsI JOJKEH PACCMOTPETh, UTO M300paskaeT SMOI3M caM 110 cebe, MEHsIeTCS JI CMbIC/T SMOI3M
B COUETAHMY C COOTBETCTBYIOIIMM €My TEKCTOBBIM COOOBIIeHeM U OYIeT JIM 3TOT CMbIC/I ITOHATEH PSALOBOMY IIpH-
csorkHoMY. Ecim mpenjioskeHHOe 3HaUeHMe 3MO/I3Y IPOTMBOPEUMUT €ro U300PasKeHIIO, UM 3HaYeHe SMOI3Y MEHSIeTCsI
IIpY PACCMOTPEHUM B KOHTEKCTE, WM PSAMOBON IPUCSKHBINA B DAHHONM IOPUCAMKIMA He MOJMeT 3HaueHye 3MOL3MN,
TO CJIEyeT CUMTATh, YTO IMOJI3U TIepenaeT IepeHoCHOe 3HaueHne!. B mpoTuBHOM CiTyuae 3HaUEHME SMO/3M HYKHO
cunTarth 6yKBaIbHBIMZS, [TpuBegeM puMephl MCIIOIb30BaHMA STOIO KPUTEPHUs Ha IPAKTHKe.

Korpma mcrers mpezicrasiisier B KaueCTBe 0KA3aTeIbCTBA IMOJI3Y CO 3HAUEHVEM «KPYIIIEHNe [T0e3/1a», CYIbs JOJDKEH
CHavaJia MOATBEPANTh, UTO SMOM3M HeliCTBUTEILHO M300paskaeT KpyiieHue moesnas, Tlocie aToro cymbst JO/KEH
OTIpee/IUTh, MEHSIETCsI JIM CMbICJI, KOTIa SMO/3) PaCCMATPMBAETCS B KOHTEKCTE, HallpMMep, B COUETAHMY C TEKCTOM
«3axomuTe BMeCTe CO MHO B 3aJ1 (hefiepaibHOrO Cya U MPUTOTOBBTECh K CAMOMY GOJIBIIIOMY [9MOI3M KPYILIEHMsI
noesza] B uctopum»2, TToCKOIbKY CMBIC/I 9MOJ3M HE MEHSIETCSI B KOHTEKCTE, CYIbsI JOJIKEH OKOHUATeIbHO YOeuThb-
s, UTO IPUCSIKHbIE B JAHHOM COOOIIECTBE IIOMMYT, UTO STOT SMOI3M CPABHMBAET OKMAAEMYIO KATACTPODUUHOCTD
Cyme6HOro mpolecca co CTOJIKHOBeHMeM 1moe3noB2s’, ITpucsKHbIe B JII0G0M COOBIIECTBE, BEPOSITHO, CIIOCOGHDI 1aTh
TaKoe OIpenesieHne, IO3TOMY SMOI3Y PacCMaTPUBAETCS B GYKBAJIbHOM CMBbICIIE.

C Apyroif CTOPOHBI, 3MOA3M ¢ u3obpaxeHneM KopoHs! () GymeT paccMaTpyBaThCst B TIEPEHOCHOM 3HAUEHUM,
KOTJIA SIBJISIETCSI OTCUIKOI K CeKc-ycmyram®e, CompoBOXKIAONINIT 3TOT 3MOA3M TeKcT — “is you down fo yo (¢d)” -
MOATBEPSKAAET, UTO TUIIMYHOMY IPUCSIKHOMY B JIFOGOM COOBLIECTBE MOTPEBYIOTCS CBUIETEIbCKME MOKa3aHus,
YTOGBI MOHATb CMBICT 3MON3U*’. AHaMOTMUHBIM 06pasoM, smonsu «kpbica» (W), M306pakaroNMii rpbisyHa
¥ [Ipe/IJIaraeMblii 1)1 3HAYEHMST «CTYKau», TAK:Ke MCIIOIb30BaH B MEPEHOCHOM cMbIc/ie?s®, HekoTopbie mpucsskHbIe

HbIM

3HAIOT, UTO «KPbICAa» — ITO CMHOHMM CJIOBA «CTYKa4», OMHAKO APYIMM MOTYT MTOTPE6OBAThCSI CBUIETEIbCKIE TI0-
Ka3aHusl, PasbsCHSIONIME 9Ty CBsI3b2Y’. B ciryuae COMHEHMI CyIbsl JO/DKEH pacCMaTpyuBaTh SMOJI3Y KaK MCIIOIb30-
BaHHbIE B [IEPEHOCHOM 3HAYEHUY U TIOJIYYNTh NOCTOBEPHbIE MTOKAa3aHMsI OTIIPABUTEISI, TIOJTyYaTesIs, SIKCIIepTa UIn
COYyYaCTHMKA O €ro 3sHaueHmmn>",

1. BykeanwsHoe 3HaueHue 3mM003U Moxcem nodimeepdums omnpasumess Wil nojayuamens

Korma smomsu 1cio/ib3yioTcs B uxX 6YKBaJIbHOM 3HAY€HNM, OTIIPABUTEIb U IIOJIydaTe/ib JOKHbI MMETb BO3MOJK-
HOCTb IaTh MOKa3aHMsI O TOM, UTO OHM MMEJI B BUIY WJIM KaK BOCIIpMHMMAa/IM sMmonsu. OTIpaBUTe N 1 ITOTyYaTe
5MO[I3Y YaCTO BBICTYIAIOT CTOPOHAMM B CyIeOHBIX MPOIIECCax, B KOTOPBIX SMO/I3U BbICTYIAIOT B KAUECTBE JIOKa3a-
tesibeTB!, XOTs MoKa3aHus OTIPaBUTEIS U IOTydaTesis O 6YKBaJIbHOM 3HAUEHMY SMOJ3M HE CJIMIIIKOM ITOJI€3HBI IS
MPUCSKHBIX, OHM MMEIOT 3HaueHue B KayecTse moaTeepskaeHus?’2. C Ipyroi CTOPOHbI, CBULETEIbCKIE TOKA3aHMsI
TPETbUX JINII, HE SIBJISIOTCST TTOJIE3HBIMU [IJIST TIPUCSIKHBIX, TTOCKOJIbKY MPUCSIKHBIE ¥ CAMM CIIOCOOHBI ONPENeNTh

280 Cwm. Boite Paspen I1LA.1.

281 Cwm. Boime Paspen I1LA.1.

282 Cw. Boiute Pasmen I1A.1.

283 Cwm. Scroggin v. Credit Bureau of Jonesboro, Inc., 973 F. Supp. 2d 961, 967 (E.D. Ark. 2013).
284 Cm. Tam xke.

285 Cm. TaM sxke.

286 Cm. People v. Jamerson, No. A153218, 2019 Cal. App. Unpub. LEXIS 940, at *6 (Feb. 6, 2019).
7 Cm. Tam xe.

288 Cm. People v. Smith, No. B284766, 2019 Cal. App. Unpub. LEXIS 1691, at *19 (Mar. 12, 2019).
289 Cm. Tam sKe.

290 Cm. goiute Pasmen [ILA.2.

291 Cw. Boiute Pasmen 1L.B.2.

292 Cm. Bbiue Pasgen 1.B.2.
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OGyKBaJIbHOE 3HAUEHME 3MOJI3M, YBUIEB €ro B KoHTeKCTe?, Takum 06pasom, CBUIETEIbCKIE TIOKa3aHMsI TI0 TIOBOMLY
3MOJI31, KOTOPbIE MCIIOJIb30BaJCh B GYKBaJIbHOM CMBbICIIE, OIKHbI ObITh OrPaHMYEHbI TOKa3aHVMSIMY OTIIPABUTEJIEN
Y TIOTyyaTesiei.

2. IlepenocHoe 3HaueH ue IM003uU 00J1xceH Nodineepduims ceudemes

[lepeHOCHOE 3HAuUeHVE SMOJ3U AO/DKHO ObITh MOATBEPKIEHO MOKA3aHUSIMU CBUAETEJIS, TOCKOJIbKY B IMPOTUB-
HOM CJTy4ae MPUCSKHbIE MOT'YT MIPUITMCATh 9MOA3Y OGyKBasibHOe 3HaueHne?**, [ToCKo/IbKY TTOKa3aHusI COTPYIHUKOB
MPaBOOXPAHUTENIbHbIX OPTAaHOB MOTYT BbI3bIBATb COMHEHMS B UX HAIEKHOCTU U JTOCTOBEPHOCTH, CYAbU JOJIKHBI
TpeboBaTh 3aKOHOATETLHOTO 3aKPETIEHMs TPUOPUTETHOCTY MTOKa3aHMIi COYUYAaCTHUKOB O TIEPEHOCHOM 3HAUEHUU
3aKOIMPOBAHHBIX 3MOI3M, €C/IM TAaKOBble UMEIOTCA?” . Ec/iu MmoKasaHus COy4aCTHUKOB HEIOCTYIIHbI, HEOOXOIMMO
TIOATBEPKIATh MMOKA3aHUsI COTPYAHMKOB TOUIMYU C TTOMOIIbIO HEe3aBUCUMbIX A0Ka3aTeabCTB. [IpuMepom Takoro
HE3aBUCHUMOTO [IOKa3aTeJIbCTBA MOKET CJIYKUTb MCITOJIb30BAaHME MJIU TIOJyUYEHME TOTO JKe 3MOJ3M OTIIPaBUTEIEM
B IpyroM pasroBope. AHaJIOTMYHBIM 0OpPa3oM, MOATBEPAUTD 3asBJIEHHOE 3HAUEHME SMOJ3U MOKET He3aBUCUMbIN
cBupeTesib. Takoe TpeGoBaHMe MOAKPEIVISIONIVX A0KA3aTeIbCTB 06eCIIeUNT HafeXKHOCTh U JOCTOBEPHOCTD ITOKa3a-
HUI COTPYIHMKOB MOJULIAN,

Takke ciieqyeT 3aKOHOIATENILHO 3aKPENUTb TpeOOBaHMe MPEeNOCTaBIISATh JOKA3aTelbCTBa, IMOATBEPKIAOIINE
nokasaHus demepaabHbIX areHTOB, aske €CJIM areHT SIBJISIETCST SKCIIEPTOM B 0671acTy AenMdpoBKM U U3ydasl OH-
JIAH-TIePEeICKY CTOPOH B TeueHye Hororo Bpemenn®”’. denepasbHbie areHThl YaCTO JAIOT MOKA3aHMsI B KAaUeCTBE
9KCIIEPTOB TI0 TIEPEHOCHBIM 3HAUEHMsIM 3MO/I3M B XOZle MHOKECTBa CyIe6HBIX MPOIecCcoB?®, MmoaToMy y HUX MOKET
chopmupoBarbcs mpeaBssitoe oTHorenne?”’. Kak ciencrsme, OHM MOTYT [aBaTh [MOKa3aHMsl B MOJIb3y OOBMHEHMS
VJIV TIPEICTABJIATH KOPPEKTHYIO MH(DOPMAIMIO B BLITOAHOM 1151 06BMHeHMs cBeTe’”, Uto6b! rapaHTMpOBaTh HaIesK-
HOCTb TaKMX IMIOKa3aHMI1, HY’KHO UMeTh He3aBMUCHUMbIEe I0KA3aTeTbCTBA, MOITBEPsKAAIOIIe 3HaUeHe SMO/3U. Takoe
TpeboBaHMe He SBJISIETCS U3JIUIIIHE OTPAHNYUTETbHBIM U 00eCeunBaeT HaZeXKHOCTh U JOCTOBEPHOCTh TTOKA3aHUI
(denepasbHbIX areHTOB.

Ecim cympst morryckaeT mokasaHUs COTPYAHMKOB IMPABOOXPAaHUTEIbHBIX OPraHOB, OH JIO/DKEH COMPOBOAUTD UX
OTrPaHMYUTETbHOM MHCTPYKIMEN, UTOObI CBECTM K MUHMMYMY PUCK TOTO, UTO MPUCSKHBIE OTHECYTCS K MX IOKa-
3aHUSAM C Ype3MepHbIM JoBepueM>!. DTa orpaHMuMUTE/IbHAS MHCTPYKLMS MOKET 3By4arh MPUMEPHO Tak: « CMbICIT
KOMMYHUKaTVMBHOTO CMMBOJIA OINIPENeISIeTCsl [COOOIIeCcTBOM MM I'PYIOii| oTnpaBuTess. [laHHBIA CBUOETENb He
SIBJISIETCSL WIEHOM [COOOIIIecTBa MM TPYIINbI | OTIIpaBuTesis. Bara 3agaua, Kak Jmiia, YCTaHABIMBAIOIIEro (aKThl,
ONPENEUTb CMBICJT JAHHOTO 3MOJI3U C LIEJIbIO [YKa3bIBAETCS PEJIEBAHTHAS €T |».

3. Omo03u, 3amensrouiue cnoea, ciedyen nokazvieams NPUCAHCHBIM 8 COOIMEeMCINEyuLeM KOHmMeKcme no
mpe6osaHuo cinopoH

[TockonbKy Ha CymebHBIX TTPOIIeCCaX «I0Ka3aTeIbCTBA NEePeIaloTCsl, KaK MPaBUJIO, Yepe3 OPraHbl UyBCTB», TIPU-
CSDKHBIE TOJDKHBI BOCITPUHMMATH KOMMYHUKATUBHBIE CUMBOJIBI B TOM BHI€, B KOTOPOM OHU CYIIIECTBYIOT U TIPEN-
JIAraroTCs AJ1s TONKOBaHus ™2, TTo 3TOi nmpuduMHe 3MO/ 31, 3aMEHSIIOIIME CI0BA, TOJIKHbI IIPEIbSBIISATHCS TPUCSKHBIM
BU3ya/IbHO. [10CKOJIbKY TPUCSIKHBIE, BEPOSITHO, CaMM OTIIPABJISIIOT M TOJYYalOT 3MOI3U, OHU MOTYT U HOJI’KHBI

295 Cm. mwke Pasgen I1LA.3.
294 Cw. soimte Pasmen [LA.1.
295 Cm. pie Pasgen [1LA.1.
2% Cm. Borme Pasgen I1LA.1

297 Cm. Boimte Paspmen ILA.1.

298 OpuH (enepabHbIit areHT faBaJl TOKa3aHsI O 3aKOAMPOBAHHOM 3HaUeHMM SMOJ3Y Ha HECKOMBKMX CYIeGHBIX MPOIeccax B TeueHe
nocienuux tpex jiet. Cm. United States v. Loethen, No. 19-CR-04035, 2019 U.S. Dist. LEXIS 208748, at *7 (W.D. Mo. Dec. 2, 2019);
United States v. Westley, No. 17-CR-171,2018 U.S. Dist. LEXIS 118571, at *13-14 (D. Conn. July 17, 2018).

299 Cm. Boiure Pasgen [LA.1.

300 Cw. Bbrimte Pasmen [1.A.1.

301 C. Boiute Paspen LA.

302 Cm. Transcript of Oral Argument, Bbiute mpyum. 136.
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OIIEHUTh CMBICJT SMOJI3¥ 3TOTO TUIIA. DTO MOKHO CIeJIaTh, TOJBKO eC/IV Bbl BUIMTE, KaK OKPY>KaIOIINIi TEKCT BIMsIET
Ha 3HayeHye 3Mon3u>®. Jlaxke B Cjlydyae CBUAETEIbCKMUX IOKA3aHMI O 3HAYEHMM SMOJ3M MPUCSIKHBIE MTOHMMAKOT
YBUIEHHOE JIyullle, yeM ycibimanHoe’®, Korma sMozisy uMeeT nepeHOCHOe 3HayeHue, OCHOBaHHOe Ha creuudu-
YeCKOM [IJISI KOHKPETHOV MaaThopMbl M306paskeHnn, Torma 0CO6eHHO BaXKHO, UTOObI MPUCSIKHbIE BUIEIM CBA3b
MEKIY SMOJI3M U €ro MpeiaraeMbiM 3HaueHem™"®, IT03ToMy SMOJI31 HYKHO TP bsIBIISITh MPUCSIKHBIM BU3YaIbHO
" B COOTBETCTBYIOILIEM KOHTEKCTE.

OO6BuHSIEMbBIE 10 YTOJOBHBIM [ieJlaM, B KOTOPbIX 3aKOAMPOBAHHbIE IMO/3M MCIIOIb3YIOTCS B KaueCTBe TOKa-
3aTesIbCTB, MOJ/DKHBI MMETh IPABO MOKAa3aTh MX MPUCSKHBIM, IIOCKOJIbKY HECOOTBETCTBME MEXKIY MX BHEIIHMM
¥ TIPEAIoaraeMbIM 3HAUEHMSIMM MOXKET paspylluTh AOBOAbI 06BUHEeHMs . B pesynbrare MPUCSIKHbIE MOTYT
PENINTb, YTO 3MOZ3Y HECET MMEHHO MpeIojiaraeMoe 3HaueHKe, OJHAKO STOT PUCK MepeBelBaeTCsl PaBoM
OOBMHSIEMOTO B YTOJIOBHOM MPECTYIJIEHMM TIOCTaBUTD MOJ, COMHEHME Bepcuio 06BuHeHMs. Takum ob6pasom, me-
MOHCTpAIIMst SMOJ31 B COOTBETCTBYIOIIIEM KOHTEKCTE MOKET CTaTh OCHOBOM /IS 3aI[UThl O6BUHSIEMOTI'O, ITOITOMY
ee HeJIb3sl 3alpPeTUTh.

Cymbsi IO/KEH paspeliiaTh JeMOHCTPAIMIO TPUCSKHBIM TEKCTa, OKPYKAIOIIero aSMo/i3u, TOJbKO B TeX Mpefesax,
KOTOpbIe HeOOXOOMMbI [IJIsT TIOHMMAaHMsSI CMbIC/IA SMOJ3/. DTO BasKHO TIOTOMY, UTO JTE€MOHCTPAIMs SMOMA3M B COOT-
BETCTBYIOIIIEM KOHTEKCTE CO3[aeT BO3MOKHOCTb JIJIs1 CTOPOH BHEJPUTH CYIIIeCTBEHHbIE /IJIs CebsT yTBEPSKIEHMS B Ma-
Tepuabl, PUrypUPYIOILME Ha COBEIaHMM NPUCKHBIX Y. O6beM TeKcTa, HeOOXOMMMBIA /IS IIPABUJILHOI OLIeHKM
3HAUEHMsI SMO[3M, 3aBMCUT OT KOMMYHMKATUBHON IIaT(GOPMBI, XapakTepa KOMMYHUKAIMM ¥ TOTO, YTO IIPeAIosia-
raercst Jokasarb. Takoit Mogxo O3BOJISIET OCTMYDb 6asaHCca MeXIY HEOOXOMMMOCThIO OTIPeIeIeHNS TPUCSKHBIMU
CMBICJIa SMOJ3YM ¥ MUHMMM3ALMEN PUCKA TPEIB3ATOCTI S,

B. B03MOKHOCTB /IS OTIIPABUTEIS U MOJIyYaTe sl 3asIBUTH O CBOEM HAMEPEHHOM YIIOTPeOIeHUN 3MOJ3N
B 3HAYEHMM HeBepOATbHOrO COIMAIBLHOTO CUTHAJIA, YTO JO/IKHO ObITh MPOJEMOHCTPUPOBAHO MPUCSKHBIM
10 TPeGOBaHNIO CTOPOH

B sTOM paspesie roBOpUTCS O TOM, UTO OTIIPABUTENM U TOJydYaTeaM HeBepOaJbHbIX COIMAIbHBIX CUTHAJIOB
B (hopMe 3MO3M BCEraa MOKHbI MMETh BO3MOYKHOCTD JIaTh ITOKAa3aHMs O TOM, KaK OHUM IMOHMMaJIV 3HAUEHME ITUX
cuMBoJI0B. KpoMme Toro, Mbl ToKa3biBaeM, UTO SMO/I3M, BbIpaskarollyie HeBepHaibHbIe COIVaIbHbIe CUTHAJIBI, TOJIKHbI
JIEMOHCTPUPOBATHCS IIPUCSKHBIM 10 TPeOGOBAHUIO CTOPOH, YTOOBI M36€3KaTh MCKasKeHWI U JaTh BOSMOKHOCTD ITPU-
CSDKHBIM yCTaHOBUTD (akThl. B Pasmese I11.B.1 o6bsicHsIeTCS, TIOUEMY OTIIPAaBUTEJIb U MOYYaTe/ b JO/DKHBI MIMETh
BO3MOYKHOCTb [JaTh [TOKa3aHMst O 3HAUEHWM SMOJI3Y, BbIPAKAIOIINX MHTOHAINIO"
COTIPOBOKAAOIINE HEIBYCMBICJIEHHbBIN TEKCT, HeJb3sl urHOpupoBath °. B Pasmene I11.B.2 mokasbiBaercs, UTO mpu-
CSKHBIE BCEIJa JOJDKHBI BUIETb 3MOJI3M, BbIPAsKalOIye SKeCThbI, XOTSI OHM M MOTYT NMPUINICATh UM COOCTBEHHOE
KYJIBTYpHOE 3HaueHne3!!,

, d TAK)Ke ITouemMy Takue sMoa3u,

1. Hedonycmumo uzHopupoeams 3mMo03uU, eéblparcaroujle UHMOHAY U, KOIMOpble CONPO80HCOarom Heosy-
CMBICJIEHHBL I eKcm

Ecin B mene purypupyroT qokasaTesbcTBa B popmMe sMOI31, TO B CJTydae SMO[I31, BbIPaskaloIero MHTOHAIINIO,
OTIIpaBUTE]Ib BCErIa NODKEH MMeTh BO3MOXKHOCTb CBUIETEIbCTBOBATh O cBOeM HamepeHuis'2, Tak ke, Kak 1 Bbl-
paskeHue Jniia, BbICOTa TOHA, MHTOHAIMY U TPOMKOCTD r0jI0Ca, TaKie 3MO3M MOTYT JOIOJIHSTh, YCUINBATh, pac-

303 Cwm. Bbiute Pasmen I1.B.1.
304 Cm. Boiute Pasmen 11.B.1.
305 Cwm. Bommre Pazgen I1.B. 1
306 Cm. piure Pasgen I1.B.1.
307 Cm. piure Paspen I1.B.1.
308 Cm. Bbiute Pasmen 11.B.1.
309 Cm. Hmke Paspen I1LB.1.
310 Cwm. umske Pasmen I1LB.1.
311 Cwm. umske Pasnen I11.B.2.
312 Cwm. Beimre Pazzgen 1.B.1.
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LIUPSITh UJIM CYIECTBEHHO M3MEHSTh CMbICIT TeKcTa’!®. CMbBIC/I TAKMX 3MOJ3M 3aBMCHUT OT OTIIPABUTEJIS, UTO HeJIaeT
MTOC/IEHETO IEHHBIM MCTOUHMKOM CBUIETEIbCKUX ITOKa3aHMii, KOTOpbIe BCEI/Ia JOIKHbI ObITh MPUHSTHI K pACCMO-
Tpennio®4, Takske HEOOXOIMMO PaCCMOTPETh IMOKA3aHMsI [10JTyYaTesisl, IOCKOJIbKY OTIIPABUTE/Ib HAaMepeBaJICs ObITh
MIOHSATHIM CBOEI LIeJIeBOI ayIuTOpuei .

Yrto6bl MPaBMIbHO OIEHUTb 3HAYEHMEe MHTOHAIMOHHOTO 3MO/3M1, [TPUCSIKHbIE NOJIKHBI YBUIETh €r0 B KOHTEK-
cTe, 4TOOBI ONPENEeINTh, KAK OH M3MEHSeT WM YCUIIMBAET OKPYKAIOIIMIA TeKCT>. VI3BeCTHBIN LITYTOUHbIA SMOI3H,
Harpyumep, SMOJI3U «CJIe3bl PanoCTU» (f&3!) HYXKHO YBU/IETh B KOHTEKCTe, YTOObI ONPEe/e/NTD, KaKas YacTh TeKCTa
sBJ1sieTCst Iy TKoi*! . TOUHO TaK ke MPUCSKHbIE NOJDKHBI YBUIETb SMOA3M «yJibibatoleecs mmuo» (L)) panom ¢ He-
raTMBHBIM TEKCTOM, YTOOBI OIIPEIE/INTD, SIBJISIETCS JIVi COOOILIEHVIE OTIIPABUTEJISI CAPKACTUUYECKUM VITU CEPbe3HbIM>'S,
[TpucsikHbIE CITOCOGHBI CIeaTh TaKOe 3aK/II0UeHye, TOTOMY UTO YeJI0BEUeCKHMIA MO3T MTOHMMAaEeT capkasM B SMOJI3U
TaK Xe, KaK B MHTOHAIun>",

Ecsu cymbst paspenmT 3aunTaThb SMOJI3M IO, TPOTOKOJI, COOTBETCTBYIOIIAsi CTOPOHA MOKET MCKa3UTh CMbICJT CO-
O6I1Ie NS, IPOYNTAB BeCh TEKCT C MHTOHALMEN, BIPasKEHHOM B aMoz31°%, BaskHOCTb 3aIMThI OT MCKaKeHMS TOKa3a-
TEeJIbCTB 3HAUNTEJIHHO MTePEeBellBaeT BO3MOKHbI PUCK TOTO, UTO CYII€CTBEHHbIE TEKCTHI MOMAayT B COBEIIATEIbHYIO
KOMHATy MpUCSKHBIX 2!, Boslee Toro, ecim mpucssKHbIM TpebyeTcs 6osiee MOJIHOE TOHMMAHME MHTOHALMIOHHOTO
5MOJI31, TO IIPOCTOrO UAEHTU(GUKATOPA, HAIIPUMED, SMO/3U «YJIbIGAIOIEeCs JIMI0», MOKET ObITh HELOCTATOUHO2,
Yro6b! MPUCSIKHbIE MO OGBEKTUBHO OTPEeNeINTh 3HaUeHe MHTOHAIMOHHOTO MOI3!, MM HEeOOXOAMMO O3HAKO-
MUTBCSI C IOKa3aTeIbCTBaMM B hOpMe SMOI3Y B UMCTOM BUJIE.

Ilaske ec/iv MHTOHAIMOHHbIE SMO/I3Y COMPOBOXKIAIOT HEIBYCMbICJEHHDIN TEKCT, MX HeJb3st 0O0CHOBAaHHO MC-
KJTIOUMTD 13 Uicya JoKasaTesbeTB?, [T0CKOIbKY B COLMAIbHBIX CETSIX PeUb YaCTO IUIIepOo/M3upoBaHa, 0COOEHHO
cpeny MOJIOZEKY, MHTOHAIMOHHbIE SMOJ3Y MOTYT JaTh BasKHbI/ KOHTEKCT JIJIs OLIEHKU TOTO, SIBJISIETCS JIX YIPO-
SKAIOIIUI TEKCT peabHOI yrpo3oi®, Jlaske ecy MPUCSIKHbIE B KOHEYHOM MTOTE PEIaT, YTO MHTOHAIMOHHBIN
9MO[I31 HE MEHSIET CMbICJI OKPY’KAIOIIEro TEKCTA, 3TO PellieHNe JOIKHO ObITh TPUHSITO JIUIOM, YCTaHABIMBAOIIM
(akTbl. TIpeBeHTUBHOE MCKIIIOUEHME OKA3aTeJbCTB M3-3a IMPEIoaraeéMoro 3aTarMBaHus Mpoliecca MpOTUBO-
peunt cMbicay cT. 403 FRE u npensarcTByeT HOMCKY UCTUHBIY, o 3TUM NpuunMHaM Bce OOBUHSIEMbIE JOJIKHBI
MMeTb BO3MOKHOCTb B OTKPBITOM CYIe6HOM 3aceaHui JOKa3aTh 3HAUEHVE CBOEro COOOIIEHMS Mepef JIUIIOM,
yCTaHaBIMBAIOIIUM (aKT.

2. Ecnu omnpasumens u nojiyuamens He00CIMYyNHbl U NPUCAMHCHbIE UHAUE He MO2ZYI NOHAMb 3HAYEeH Uue 3MO003U,
mo ceudemenu-3kcnepmaot Mozym 0amos NOKA3aHUs 0 3HaAUeHUU HedepOanibHO20 COUUANIBHO20 CUZHANA

Kak 1 B ciryyae MHTOHALMOHHBIX SMOJI3M, 3HAYEHMe, PUAaBAaeMOe SMO/I3U C M300paskKeHEM JKeCTOB, 3aBUCUT OT
OTIIPaBUTEJIST, TO3TOMY OH JIOJ/KEH MMETh BO3SMOKHOCTD CBUIETEIbCTBOBATH O [TOAPa3yMeBaeMOM MM 3HaYeHM 2,
Ecnu ormpaBuTtesnb U mosydaresib TAKOTO 3MOMA3UM HESOCTYITHBI, TO CBUETENIb-3KCIIEPT MOXKET JaTh MOKA3aHMS
O KYJIbTYPHO-CHENM(PUIECKON MHTEPIPETAIMM KeCTa OTIPABUTEIEM, €C/IM OHA OTJIMYAETCSI OT TOTO 3HAUEeHWUSI,

313 Cm. Bbiute Pasgen 1.B.1.
514 Cwm. Bbrmte Pasmen 1.B.1.
315 Cm. Boire Pasgen ILA.
516 Cm. Boire Paspen 1.B.1.
517 Cm. Bbrute Pasmen L.B.1.
518 Cwm. Bbimte Pasmen LB.1.
319 Cwm. Boiute Pasgen 1.B.1.
520 Cwm. Bbrmte Pasmen 1.B.1.
52 Cwm. oiute Paspen 1.B.1.
522 Cwm. Bbiute Paspen I.B.1.
523 Cm. Borute Paspen 11.B.2.
524 Cwm. Bbime Pasmen LB.1.
325 Cwm. Bbiute Pasmen [LA.2
526 Cm. Borme Pasgen 1.B.1; cm. Takke Bbinre Pasgen I1.
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327, Yro6bl KBaIMDUIMPOBATHCS B KAYECTBE SKCIIEPTa TI0 3HAUEHUIO

KOTOpO€ MOI'YT NPUINCATb €My IPUCSI)KHbIE
SMOI3M C I/I306pa)KEHI/IeM JKeCTa, CBUaeTe/ib JO/IKEH IMPpUHAAJ/IeXKaTb K TOMY >Ke KYJIBTYPHOMY COO6IJleCTBY, 4TOo
" OTIIpaBUTEJIb, NJIN O6J'Ia,£[aTb crieMaJIbHbIMM 3HAaHUAMU O KYJIBTYPHOM COO6HI€CTB€ OTHpaBMTeJ'ISISZB. HpI/ICSI)K-
HbIM H€06XO,ZLI/IMO NpeabsaBJISITb TaKME SMO3M IO 3aIIpOCy, HECMOTPS Ha PUCK TOTO, YTO OHM MOTYT IIPUITUCATb UM
COOCTBEHHOE KYIIbTypHO—CHELlI/[(l)I/I‘IECKOE 3HauYeHue, MOCKOJIbKY CBUOETEJ/IbCKME ITOKa3aHMda O 3HAaYeHUNM 3MOO3U

CHVDKAKOT 3TOT PUCK.

3aknueHue

IMop3M, 3aMeHSIIoNIe CJIOBA U HeBepOaJIbHbIe COLMAJIbHbIE CUTHAJIbI, BCETHA JOJIKHbI IEMOHCTPUPOBATHCS
MIPUCSIKHBIM, YTOOBI OHM MOTJIM O3HAKOMUTBCSI C KOMMYHMKATVBHBIMY TOKA3aTeJIbCTBAMM B TOM BUE, B KAKOM OHU
CYILIECTBYIOT ¥ KaK MX MPEATIONaraeTcsi MHTePIpeTUPOBaTh. MCcKIloueHne OKa3aTeIbCTB B BUIE SMOJ31 Ha OCHO-
BaHMM 3aTSITMBAHMUS IIpollecca MpOoTUBOpeunT cMbIcy cT. 403 FRE. [leMoHCTpaust SMOI3Y TOJbKO B KOHTEKCTE,
HEOOXOIVIMOM JIJIst TOYHOTO TOJIKOBaHMSI, TapaHTUPYET, UTO 3TOM BO3MOKHOCTBIO HE OYIYT 3JI0YNOTPEDISTD IS
TOTO, UTOOBI TPUBJIEYb HEOOOCHOBAHHOE BHYMAHME K COMTPOBOAUTEIBHOMY TEKCTY. UTOOBI TOMOYb MPUCSKHBIM
B MHTEpPIpPeTaluy NOKa3aTeJbCTB B GOpMe 5MOJ3M, BCerma CjleqyeT MPUHUMATh MMOKA3aHMUSI €ro OTIIPABUTEJIS
U TIOJTyYaTeJis.

Cynbst DoyKeH oA pasAe/uTh 3MOA3M, 3aMeHSIIOILIMe C/I0Ba, Ha Tepefalollye OyKBaabHOe U TIepeHOCHOe 3Ha-
YyeHIe, MOCKOJIbKY CTOPOHHME CBUAETENM MOT'YT JaBaTh IOKa3aHMsI TOJIbKO O 3HaUeHuu nocyiegHnx. CoyqyacTHUKH,
KakK MpaBWIO, SIBJSIIOTCS OoJiee HAZEXHBIMY MCTOUHMKAMM MHGOPMAIY O 3HAYeHUY 3MOJ3M, YeM COTPYIHUKMU
MIPaBOOXPAHUTEIBHBIX OPraHOB, M MX MMOKa3aHUSIM CJIeJyeT OTAaBaTh nmpenmnouyrenyue. Korna coTpymsHUKM MpaBo-
OXPaHUTEbHbIX OPraHOB JAIOT IMOKAa3aHMs O 3HAUEHMM SMOJ3U, OHU TOJIKHBI MPENCTaBUTh He3aBUCUMbIE TOJI-
TBePsKIAIOIIME TOKAa3aTeIbCTBA, YTOOBI M30€3KaTh BO3MOXKHON MPeaB3ITOCTH. Ec/iM OTIIpaBUTEIb U TTOJTyYaTeslb
3MOJI3U HEOCTYITHBI, TO JIIOGO0E JIUIIO0, TMYHO 3HAKOMOE C KYJIbTYPHBIM COOOIIECTBOM OTITPABUTEIS, TAKIKE TOIKHO
MMETh MPaBO CBUIETEIbCTBOBATh O 3HAYEHUNM SMOA3U C U306paskeHMeM skecta. Heb3ss UTHOPUPOBATh SMOJI3H,
repefaolye MHTOHAIMIO, TOCKOJIbKY OHM JIOTIOJTHSIIOT, YCUJIMBAIOT, PACHIMPSIIOT WUIM CYLIECTBEHHO M3MEHSIOT
CMBbICJT TEKCTA.
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Abstract

Objective: to summarize neuroscientific knowledge and experience about neurotechnologies and the neuropsychological,
legal, ethical and social consequences of their use; to indicate possible prerequisites for a critical discussion of the legal
regulation issues.

Methods: general scientific, abstract-logical, dialectical, phenomenological methods, observation, description,
comparative analysis.

Results: a comparative analysis shows that the use of new neurotechnologies lacks clarity and transparency. Moreover,
they are studied only superficially and are used without clear documentation for the end user. This is evident, for example,
from the recent ruling of the Constitutional Court of Chile. At the same time, excessive and unreasonable efforts are
sometimes made to introduce new regulations to create “new rights”. This is often the result of insufficient knowledge
of the legislator, as well as excessive activity in regulation. It is worth noting that modern society is passionate about
the prospects offered by neurotechnology. Success stories, actively broadcast for commercial purposes, create inflated
expectations among the population, giving rise to so-called ‘neuro-enchantment’ and contributing to the spread of
“neuromythes”. This trend is compounded by a lack of knowledge about the failures and limitations associated with the
development of neurotechnology, which creates a distorted view of the real situation. Overcoming these phenomena
requires active educational efforts in conjunction with legal regulation mechanisms, in particular, legislation on consumer
protection, product safety standards, and antimonopoly legislation.

Scientific novelty: studies of the legal regulation of neurotechnology, as well as studies of neural rights from the
perspective of law, ethics and sociology are extremely rare. The article has scientific value as a debatable foundation
for future research.
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Practical significance: based on the correct definition and application of neurotechnologies and the latest neuro
neuroscientific approaches, as well as on the analysis of recent debates about the need to regulate and introduce “new
rights”, we conclude that neural rights are already clearly defined. However, their practical application requires the
development and strict observance of reliable protection measures in the field of new technologies.
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AHHoTauuA

Ienn: 0600611IeHIe HEIPOOMOIOTMYUe CKMX SHAHMIA M OTIbITa O HeMPOTEXHOJIOTUSIX M HEMPOIICUXOJIOIrMUeCKIX, TPABOBbIX,
ITUYECKUX U COUMAJIBHBIX ITOCJIEACTBUSIX UX HpI/IMEHeHI/IH; YKa3aHMe BO3MOXKHBIX IMPeAIOCbIOK OJIsI KPUTUYECKOIo
06CysKIeHNs TTPO6IeMbl TTPABOBOTO PETYIMPOBAHMS.

Metonpl: o6IIeHayuYHble, a6CTPAKTHO-JIOTMUYECKUN, AMATEKTUUeCKUI, (eHOMEHOJIOTMUECKMIA MEeTOMbl, HaOIIOIeH e,
omycaHue, CPaBHUTEIbHBIN aHaJIN3.

Pe3ynbTaThbl: CPaBHUTEIbHBIN aHAIN3 TIOKA3bIBAET, UTO B MCIIOIb30BAHMY HOBBIX HEMPOTEXHOJIOT M HET JOCTATOYHON
SICHOCTU ¥ TMpO3pavyHocTu. Bosiee TOro, oHM M3y4varoTCs JIKIIL MOBEPXHOCTHO M MCIOJb3YIOTCS B OTCYTCTBME
YETKOM HOKYMEHTAlMM [IJiT KOHEUHOTO IOJIb30BaTesisd. DTO OUeBUIHO, HAIPUMep, U3 HelaBHEro MOCTAaHOBJIEHUS
Koncturynumonnoro cyga Ymmm. B To ske Bpemst MHOTIA MPUIAraloTCs Ype3MepHbie ¥ Heo60CHOBaHHbIE YCUJIUS 10
BBEI€HNIO HOBbIX HOPMaTUBHBIX aKTOB JIJIsl CO3MaHMsT «HOBBIX ITPaB». DTO YACTO SIBJISIETCS CIeCTBMEM HEIOCTaTOUHBIX
3HAHMI CO CTOPOHBI 3aKOHOJATEJIs, a TaKXKe Upe3MepHOV aKTUBHOCTU B cdepe peryaupoBanusi. CTOUT OTMETUTb,
YTO COBpEMeHHOe OOIIeCTBO YBJIEUEHO MepCIeKTMBaMM, OTKPbIBAEMbIMIM HepOoTexXHOMorusIMu. VicTopun ycmexa,
aKTUBHO TPaHC/IMPyeMbie B KOMMePUECKUX IeJIsIX, GOPMUPYIOT Y HAaCeIeHNS 3aBbIIlIEHHbIE OKUIaHMsI, TOPOXKIAs TaK
Ha3bIBaeMYIO HeliPOOYaPOBAHHOCTD Y CIIOCOOCTBYS PACIIPOCTPAHEHNIO «HEMPOMUGBOBY». OTa TEHAEHIMS YCYyTYyOIsIeTCs
HEeI0CTAaTOUYHOM MH(DOPMIPOBAHHOCTBIO O HeyJauax M OTPaHMUYEHMSIX, COMTYTCTBYIONIVX Pa3BUTUIO HEPOTEXHOJIOTHIA,
YTO CO3[aeT MCKaskeHHOe IpeCTaBjIeHne O peajbHOM IOJIOKeHuu meil. IIpeomosnenne 3Tux (GeHOMEHOB Tpebyer
aKTUBHBIX TPOCBETUTENHCKUX YCUJIMII COBMECTHO C MeXaHM3MaMy MPaBOBOTO PeryaupoBaHMs, B YaCTHOCTH,
3aKOHOJATeIbCTBOM O 3alllUTe MpaB MOTpeduTesel, HopMamMyu 6e30TMaCHOCTM MPOAYKIUY U aHTMMOHOIOJIbHOTO
3aKOHOMATe/bCTBA.
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IIpakTHUyecKasi 3HAYMMOCTbh: Ha OCHOBE KOPPEKTHOIO OINpeNesIeHNs 1 IPUMEHEHNMST HeMPOTEeXHOJIOT I ¥ HOBEMIINX
HepoOMOIOrMUeCKMX MOAX0N0B, a TAaKKe aHa/Ii3a HeJaBHMUX 1e6aToOB O HEOOXOAMMOCTM PEryIMpOBaHNs 1 BBEIEHUS
HOBBIX TIPaB» MbI MPUXOAMM K BBIBOMY, UYTO HEMPOHHbBIE TpaBa yKe MOJyUYmsiM YeTkoe ompeneseHne. OgHaKko UX
MpaKkTUUecKoe MpYMeHeHMe TpebyeT BhIPAGOTKM M CTPOTOrO COOGJIOMEHMST HaZeXKHbIX Mep 3allUThl B cepe HOBBIX
TEXHOJIOT U,
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M3BOLCTBO HA JITOGOM HOCUTEJIe TIPY YCJIOBUYM YIIOMMHAHMSI OPUTMHAA CTAThU.

Kak uuruposars crarbio: [In CanbBo, M. (2025). 3aiura Helfpornpas B 910Xy HEMPOTEXHOJIOTMIA U UCKYCCTBEHHOTO
MHTeJUIeKTa. DTUuUecKye mpobaemsl pasa u Hevipobuonorun. Russian Journal of Economics and Law, 19(1), 202-233.
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Introduction

Neuroscience owes its centrality in the debate on artificial intelligence to an extraordinary cocktail of which
various and heterogeneous factors are ingredients: the incredible revolutionary discoveries of the last fifty years,
the association between the brain model and the computational model, the privileged role of the brain as the seat
of the mind and personality, to mention only the most macroscopic ones.

While the most obvious theoretical implications of neuroscientific discoveries refer to the basic model to be
imitated in the development of computer networks (called neuronal networks), the most immediate applications
of neuroscientific discoveries take the form of what has been termed neuro-technologies (NTs).

The theoretical model gave impetus to artificial intelligences, which at present would be more appropriate to
describe as ‘hyper-computational capacity’; the neuro-technological model at the same time works inextricably
with AI mechanisms and systems.

It therefore seems central to the debate on the topic of ‘Al Ethics’ to address the criticalities of the use of
NTs, which consequently address the criticalities of Al in the neuroscientific field.

This article aims to address these topics, mainly by referring to the most accredited literature and developing
the analysis of NTs (and related Al and data managing) in the fields of education, health, work, and entertainment.

This article does not pretend to be exhaustive, but to indicate the most thought-provoking and most immediately
sensitive points on which to pay profound attention in terms of definition, before turning to normative issues.

The article objective is to summarize neuroscientific knowledge and experience about neurotechnologies and
neuropsychological (as well as related aspects of artificial intelligence and data management), legal, ethical and
social consequences of their use; to provide possible prerequisites for a critical discussion of the legal regula-
tion issues.

Today;, this reflection is urgently needed because technology was developed before the discipline of law on
which it operates.

Interdisciplinary engagement with NTs combines different methodological approaches and builds on the
strengths of each perspective. This review is based on the most widely shared literature from each discipline to
enable an assessment of the effectiveness, threats and potential of different types of NTs in relation to individuals,
specific socio-demographic groups and for specific social spheres.
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Moreover, the fact that the subject is relevant and as urgent as ever is evident from the intense debate and
discussion also in commentary on regulatory proposals, which in all the specialised journals involves numerous
and heterogeneous researchers (for example, the following reference works: P. S. Gulyaeva, D. V. Bakhteev,
& A. A. Shutova; A. A. Shutova & I. R. Begishev; E. A. Alferova, all published in 2023).

Research results

The neuroscientific approach

After the cognitive revolution (Gardner, 1987), the neuroscientific revolution is probably the area in which
the integration of transversal specialisations has been most witnessed.

The term neuroscience historically refers to the set of disciplines that study the various morpho-functional
aspects of the nervous system through the contributions of numerous branches of biomedical research: from
neurophysiology to pharmacology, from biochemistry to molecular biology, from cell biology to neuroradiology
techniques.

Historically, they arose with the identification of a neuron as an autonomous and functionally independent
cellular unit of the nervous system. The studies carried out to define the neuron properties benefited from advances
in various disciplines, in particular using methodologies to measure ionic and molecular displacements at the
sub-cellular level and, thanks to original approaches in psychopharmacology, from advances in our knowledge
of the integrated systems underlying behavioural variations in the individual.

One of the main topics of discussion for philosophers and scientists in the 20th century was whether ‘mental’
activities such as thought, emotions, self-awareness and will are different functions from ‘cerebral’ activities such
as the movement of a limb, the perception of a colour, etc., or whether they too represent functional expressions
of the neurons that make up the brain. The distinction between mental and cerebral activities, in the light of
current knowledge, appears artificial to those practising one of the many disciplines that constitute neuroscience.

Mental and brain activities are in fact simply the unique and indivisible expression of the activities of the
neuronal and glial elements that make up the brain. Although the expression is different in quality and in the
ways in which it manifests itself, both activities are due to a single mechanism by which neurons communicate
with each other and with the rest of the organism.

According to this conception, so-called mental activities must be considered as emergent properties, the result
of such a complex sum of simpler neuronal activities that they constitute a quantitative leap that is essentially
still undecipherable.

With multi-disciplinary and interdisciplinary approaches, we envisage the possibility of elucidating the
mechanisms by which neurons, organised in three-dimensional structures of varying nature and magnitude,
process incoming information, store it, if necessary, and emit a behavioural response.

These studies are also beginning to provide fundamentally important information on the nature of mental
processes such as consciousness, will, and memory — enormously complex issues that form the core of the third
level of brain functions.

It is not surprising, in this context, that more and more neuroscientists and cross-disciplinary research groups
engaged in neuroscience have become interested in the great issues of the human mind: from consciousness to
free will, from the redefinition of apex concepts, such as life, death, intelligence, the unconscious, memory and
not least autism, to the search for neuronal correlates and the neurophysiological basis of psychological theories.

Neurotechnology (NT) and neural rights

Advances in neuro-technological development have led to an increase in the use and accessibility of neu-
rotechnologies (NTs), which allow brain activity to be recorded, analysed and manipulated using neurotechno-
logical devices.

Neurotechnologies are essential for the recovery and preservation of physiological and mental health and
thus the quality of life of clinical patients. However, technological advances and research results have led to the
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application of these technologies outside the clinical setting. For example, cognitive enhancement is used in the
work, education and entertainment environments, where consumer-level devices can be freely purchased on the
market and used without supervision.

Since devices can be hacked and data are mostly stored in corporate-owned cloud services, mostly located
outside the EU, the question of data security arises. Hacking attacks can cause psychological and physiological
damage and threaten the mental identity of users. Their use in work and educational environments requires explicit
consent and strong regulation, as there is a danger of burnout, increased stress levels and misuse by authorities
and private companies. Furthermore, the high reputation of neuroscience, coupled with the immense seductive
power of neurotechnological devices, makes them inseparable from ‘neuromyths’ and ‘neuroenchantments’.
This also makes the users of neurotechnology very prone to manipulation.

The first ‘organic’ debate on neurorights culminated in 2017 with an initial definition of a core set of five
neurorights: ‘right to mental privacy’, ‘right to personal identity’, ‘right to free will’, ‘right to equal access to
mental augmentation’, and ‘right to protection from algorithmic bias’. These rights indicate which interventions
and restrictions on an individual are considered unfair. This necessarily applies not only to isolated individuals, but
to all individuals within a socio-political structure, which emphasises aspects such as solidarity, co-determination,
and equality.

The NT ethical challenge

Consumer-level devices are rather easy to use and follow the ‘plug-and-play’ principle. Consequently, it may
simply be necessary to establish new rules mainly in the area of privacy and manipulation and access to functions
and data. Self-improvement is taking primacy over other organisational and institutional goals at the expense
of other values and social relations. In this context, it is certainly necessary to rethink how a society’s notion of
disability is co-constructed through these technologies. However, not all NTs function superficially. Some have
to be surgically implanted into the brain. The differences in invasiveness, risks, complications, side effects and
degree of commitment to the product required by invasive and non-invasive NTs are not clear to the public.

The implications and consequences of both NT methods are manifold and differ drastically. From the ethical
point of view, particular attention must be paid to NT, as its real field of action is the brain. Interventions and
manipulations on the brain hold immense disruptive potential insofar as they influence the autonomous actions
and self-perception of the individual.

Furthermore, in the case of devices used to improve performance beyond medical applications, it is important
to consider what changes they can trigger in society, what dependencies they create and to what extent and at
what price these devices offer an improvement in people’s lives in real terms.

Neurotechnology

1. Invasive neurotechnology

The use of invasive NT requires neurosurgical procedures in which electrodes or stimulation devices are placed
directly on or inside the brain. There are varying degrees of invasiveness among NTs. Electrode grids placed in
the extradural space are less invasive because they do not perforate brain tissue and can be removed more easily.
Sensors placed in the subdural space and those that perforate brain tissue (e.g. Elon Mask’s Neuralink system)
are considerably more invasive (Yadav et al., 2020).

One of the most frequently used invasive methods is deep brain stimulation that works with an implantable
pulse generator (known as IPG) that sends pulses to modulate brain circuits and measure pathological brain
activity. It is one of the most important devices in clinical neuroscience developed in the last two decades
(Lozano et al., 2019). Its use is indicated for Parkinson’s, ‘major depression’ and obsessive-compulsive disorder,
for example (Cagnan et al., 2019).

Use has increased over the years and an estimated 244,000 devices have been implanted globally (Wong et
al., 2022).
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However, it should be realised that it is still not completely clear how this technology works and exactly what
neural effects it causes (Zarzycki & Domitrz, 2020).

Brain-Computer Interface (BCI) implantable systems are another frequently used method: they can record
and interpret brain activation via electrodes placed on the brain and give patients the opportunity to communicate
and move through brain activation without muscle activity in patients with, for example, amyotrophic lateral
sclerosis or quadriplegia (Abdulkader et al., 2015).

Patients can learn to control devices with controlled brain activation patterns via individually adapted systems:
trained BCI systems are specialised only on the respective user (Abdulkader et al., 2015). Not only can computers
and neuroprostheses be controlled, but researchers have also made it possible for patients with implanted BCI
devices to feel touch and sensation with fully robotic arms (Ganzer et al., 2020).

In invasive NT, relevant neuronal groups can be directly stimulated and recorded with a high level of precision
and specificity. With such invasive methods, it is possible to reach deeper brain areas that cannot be recorded
superficially from the surface of the scalp (Manahan-Vaughan, 2018). Deep brain stimulation is often described
as a somewhat reversible technology, in which switching off the pulse generator results in the recrudescence of
the original cognitive and motor symptoms (Alomar et al., 2017).

Surgical procedures required for the implantation of invasive NT devices are not without potential risks. There
may be perioperative (e.g., convulsions, bleeding), postoperative (e.g., bruising, behavioural changes), technical (e.g.,
electrode failure, pulse generator malfunction), and stimulation-induced (e.g., dysarthria, confusion) side effects.

In addition to physiological side effects, patients who benefit from invasive NT methods are also at risk of
various psychological consequences. Since these invasive devices affect fundamental aspects of the individual
self, they can cause significant levels of stress and fear, as well as distortions of self-representation and feelings
of agency. Some patients report personality changes and self-extraction when they experience the changes as-
sociated with brain stimulation (Baylis, 2013).

Risky surgeries and reactions resulting from a patient’s surroundings can influence personality factors
(Gilbert et al., 2017). This makes adequate psychological preparation of users indispensable. There are attempts
at pre-surgical training with the support of virtual reality (VR) (Iamsakul et al., 2017). However, indirect positive
effects of deep brain stimulation on learning and memory have been reported in patients with implants (Suthana
& Fried, 2014), while others report impairments in executive functions (Martinez-Martinez et al., 2017) and
verbal fluency (Ehlen et al., 2014).

All the possible risks and complications of such surgeries are also the reason why invasive NTs so far have
a very limited scope of use in cases of extreme medical necessity but not for the entertainment or improvement
of healthy participants. For healthy populations, non-invasive methods are the primary choice.

In this sense, there has been strong pressure and attempts by Elon Musk’s ‘Neuralink’ company to change
American medical-clinical regulations and policies to limit invasive devices to a clinical population and to implant
Neuralink chips in the healthy human brain for enhancement purposes.

Although the US Food and Drug Administration initially objected due to safety risks, in May 2023 it approved
Neuralink chips for testing in a clinical population (PRIME study; Neuralink clinical trial) after preliminary
animal studies (Drew, 2024). On its website, Neuralink even proposes this ‘clinical step’ as a means of obtaining
approval for implants in a healthy population.

2. Non-invasive neurotechnology

Apart from invasive NTs, the electrodes or optodes of non-invasive NT devices are only superficially attached
to the scalp via, e.g., electrode caps or headbands, to measure fluctuations of the electric current on the scalp
(Angrisani et al., 2017) or changes in brain oxygenation of cortical regions (Mihara & Miyai, 2016). Furthermore,
the brain can be electromagnetically stimulated non-invasively via transcranial magnetic stimulation (TMS) and
transcranial electric current stimulation (tES). Neural activity can be modulated by applying small magnetic
pulses, direct current, alternating current or electrical stimulation with random noise (Cinel et al., 2019).
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A popular example of non-invasive methods using these NTs is Neurofeedback (NF), a specific form of bio-
feedback, in which users learn to modulate their brain activation by receiving visual, auditory or tactile feedback.

It was previously used in interventions to reduce symptoms of attention deficit hyperactivity disorder (ADHD),
to strengthen and train cognitive functions, e.g., in patients with stroke or multiple sclerosis, among many others
(Marzbani et al., 2016).

There are also non-invasive BCI applications where users learn to control external devices, such as prosthetics
or spelling devices for speech production (Guy et al., 2018).

There are also ‘consumer’ neurostimulation devices available, with which manufacturers promise to reduce
depression' or increase attention and concentration? .

Another method based on non-invasive NT is the brain-brain interface in humans (BBI or B2BI) (Jiang et
al., 2019). Here, information is extracted from a ‘sender brain’ and delivered to a ‘receiver brain’ by combining
neuroimaging and stimulation. In this way, brains can communicate directly with each other. These range from
very basic forms in which participants ‘receive’ brain-to-brain information from another person and give answers
manually via a keyboard, instead of a simple device controlled by brain activation, to highly sophisticated forms
in which communication is based solely on NT (Rao et al., 2014).

An example of such a BBI system is the BrainNet device. Most previous configurations were unidirectional
with only a few allowing two-way communication between brains. However, this should not be understood as
thought transmission between two people, but as a kind of classification task®.

This field of NT devices and intercerebral communication is accompanied by visions of rehabilitation sup-
port in a therapist-patient context. The question of privacy and mental safety also arises here. For ethical and
safety reasons, it has only been attempted with non-invasive devices in healthy populations (Jiang et al., 2019).

In addition to clinical and experimental research applications, non-invasive methods are available for the
general population. Commercially available consumer-type devices can be purchased and used by a consumer
without professional supervision. They are advertised for different purposes, such as relaxation* and cognitive
enhancement.

Cognitive enhancement refers to the improvement of psychological, primarily cognitive abilities such as
intelligence, attention or creativity in healthy individuals (Nagl-Docekal & Zacharasiewicz, 2022).

Consequently, the natural limits of humans should be exceeded (Almeida & Diogo, 2019). This could be the
enhancement/training of cognitive functions and neural efficiency such as executive functions, memory, language
or visuospatial processing (Antal et al., 2022), but also the help to meditate/relax or engage in any other form
of self-awareness or healing practices. They are also used in rehabilitation clinics for clinical populations that
have suffered stroke, multiple sclerosis or ADHD, among others (Marzbani et al., 2016). However, the use of
non-invasive devices also carries some, often overlooked, risks.

Since non-invasive methods are only applied superficially to the scalp, only cortex regions can be recorded
and stimulated, but not deeper brain regions. This also gives rise to different fields of application.

External recording makes the scalp EEG signal very prone to body and head movements and to artefacts
related to eye movements (Wexler & Thibault, 2019).

Furthermore, when the cables are pulled and mechanical pressure is applied to the electrodes, the signal can
be influenced externally. Therefore, EEG measurements obtained under more naturalistic conditions, in which

I e, g. https://www.flowneuroscience.com/

2 e. g. https://www.getliftid.com/

5 The ‘sender’ focuses on a 17 or 15 Hz flashing LED light. Focusing on one of them will lead to a slightly different brain
activation. This pattern is recognised by the system and leads to a stimulation on the other person’s brain via an external device. The
participants recognise this and can act accordingly. Furthermore, in 2019, the first attempt was made to include more than two brains
involved with multiple senders and a receiver (Nam et al., 2021).

% e. g. https://choosemuse.com/
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users are allowed to move their eyes, head and even whole body naturally, are expected to be heavily contami-
nated by artefacts not easily distinguishable from brain activity®.

Near-infrared spectroscopy (NIRS) is more effective than scalp EEG. It is a non-invasive NT that applies
near-infrared light to the scalp via optodes and measures the light that is not absorbed. Here, several parameters
can tell whether specific areas of the brain contain oxygenated or deoxygenated blood. With this method, the
activity levels of brain areas can be deduced. The NIRS is not affected much by movement; however, it is very
sensitive to light environments.

One of the main problems in the field of commercial NTs is that little is known about the possible negative
side effects. This flaw has been recognised by the scientific community (Ros et al., 2020; Thibault & Raz, 2017)
but has not yet influenced the way these interventions are publicised and implemented.

Scientific publications mainly report anecdotes on whether or not study participants reported effects, but rarely
are several different aspects of cognitive function tested and reported (Kober et al., 2015; Thibault & Raz, 2017).

Although rare, there is evidence that, for example, NF training can cause negative effects for users. This
was found in NF training where its influence on memory performance was tested and a feedback group showed
a decrease in performance in short- and long-term memory after training (Kober et al., 2015). This could be
due to the reallocation of cognitive resources during the training process, which means that an increase in one
domain goes hand in hand with a decrease in another (Sturm et al., 1997). It has been shown in a study of
transcranial electrical stimulation (tES) that cognitive enhancement by stimulation shows disturbances in cog-
nitive functions depending on the function that should be enhanced and the brain region stimulated (Iuculano
&Cohen Kadosh, 2013).

Moreover, as longitudinal and follow-up studies are scarce, almost no long-term effects are known so far in
relation to the possible negative effects of non-invasive NT applications®.

Another problem is the unreliability of commercial EEG systems with poor data quality. The operation and
feedback of NT data are only as good as the technical specifications allowed by the devices. When cables are
not well insulated, ambient noise is not properly taken into account, such as the hum of the power line, the
classification algorithm includes all this noise in its calculation and adequate feedback cannot be provided.
Devices advertised only for enhancement and augmentation are superficially regulated, so there is no strong
requirement to measure brain signals with a minimum level of quality. Several commercially available devices
tend mainly to record artefacts. Headbands such as Emotive or Muse seem to record more facial artefacts than
brain activation because the electrodes have to be placed directly on the facial muscles (Whitham et al., 2007).
Dry electrodes are preferred over wet electrodes, which have higher noise levels and show higher impedances
(Mathewson et al., 2017). It therefore remains an open question whether this may also lead to negative effects.
Thibault and Wexler concluded in their review on free consumer devices that there is only little evidence that
they actually record brain activity or reflect the brain states and activities they claim to measure (Wexler &
Thibault, 2019).

The combination of (i) a high propensity to produce false-positive values combined with (ii) a low stability
of scores is particularly problematic, as it indicates the initial presence of an abnormality in brain waves, which
requires NF training, and its spontaneous remission at a second measurement, which is typically performed after
several NF training sessions (Wood et al., 2024).

5 Compared to eye movements and muscle artefacts, the EEG data related to brain activity are very weak and are in the pV range,
as the signal has to make its way through the scalp, dura mater, skin and hair, so the electrical signals from the muscles are very strong
and easily overlap the delicate brain signals. Consequently, even frowning, blinking, laughing, etc. in a very imperceptible way disturbs
the signal irreparably. This limits the users’ possibilities of interaction and movement and should be considered during application.
Unfortunately, these problems are barely addressed in practice.

® The studies are mainly conducted over the course of several weeks, and it is unclear whether prolonged and regular use over
several months to years will have any adverse effects. This is particularly problematic since some of these applications, such as NF,
are already used regularly in neurotherapeutic contexts and are advertised for daily use in healthy populations.
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Computer security and privacy

One of the main ethical and legal concerns related to the use of NTs is, as with any other modern digital
technology, the risk of cyber attacks and being hacked. This concerns not only invasive systems but also, or
especially, non-invasive ones.

NT handles a multitude of sensitive user data, i.e. data on the brain, personal information on possible health
problems, concentration, etc. (Li et al., 2015). This could lead to PIN mining (Martinovic et al., 2012), data and
identity theft (Li et al., 2015). In 2016, a research group termed this threat ‘brainjacking’, describing the ‘ability
of attackers to exert malicious control over implants brain’ (Pycroft et al., 2016). They describe two different
categories of attacks - blind and targeted, and indicate an increase in potential attack methods along with an
increase in the complexity of invasive NT therapies.

Protocol adaptation can be done wirelessly. Wireless data transfer can pose a security risk. A research group
led by Sundararajan tested the security of a commercially available portable EEG system ‘Emotiv Insight’ that
can be used with a smartphone app (Bernal et al., 2022).

The device worked with Bluetooth Low Energy and the research team was able to perform a man-in-the-middle
attack, allowing it to force unwanted activity on the BCI to intercept and modify information. The intercepted data
could also be modified and sent back to the system or Emotiv data, the transfer to the system could be blocked,
so the device could not connect to the smartphone.

Such attacks are possible even when the data is encrypted. It is possible to save and obtain private data.
When it comes to smartphone-based BCI applications, risks already stem from smartphone security issues.
Private data can be accessed, transferred and analysed, so that hackers can attack users of BCI devices (Li et al.,
2015). Although the effects are neither lethal nor assumed to be longlasting, they are unpleasant and carry a high
psychological risk (Pycroft et al., 2016).

Various countermeasures have already been proposed, including periodic firmware updates, standardisation
of NT device manufacturing processes, registration, and bug reports. In addition, the firmware of most IPGs
is designed in such a way as to block problematic and dangerous pacing parameters. Whether attackers can
circumvent these rules remains to be seen.

Most of these problems are more problematic and relevant for invasive NT devices. For these, we distin-
guish between recording and stimulation devices. Recording devices mainly involve the risk of data theft and
security as seen above or manipulation of the device so that it no longer functions properly. However, there are
also situations in which technologies designed to function as recording devices can be manipulated to function
as stimulation devices and vice versa. Exploration of these scenarios is decisive for mitigating the effects of
so-called neurocrime (Ienca et al., 2022). However, so far, no cases of brainjacking have been noted outside the
research context. What has previously been recorded is the damaging control of implantable insulin pumps and
cardiac defibrillators (Markosian et al., 2020).

Neuroenchantment and manipulation

Post-industrial societies hold neuroscience in high regard due to the culturally attributed properties of the
brain, seen as the material locus of the self and the individual mind.

Consequently, measurable activity patterns in an individual’s brain and the opportunity to interact directly
with the brain are considered privileged elements (Littlefield, 2018).

The high reputation of neuroscience and its seductive neuro-devices (Giattino et al., 2019) does not prevent the
perpetuation of so-called ‘neuromyths’, i.e. beliefs according to which the brain enjoys great popularity despite
being scientifically wrong (van Elk, 2019). In the literature, this is referred to as ‘neuromysticism’, defined by
Armin Raz and his colleagues (Ali et al., 2014).

Apart from erroneous and resilient beliefs, some forms of reasoning seem to be impervious to scientific facts.
This phenomenon has been called ‘intuitive metaphysics’ and describes how an intuitive commitment to specific
beliefs such as free will can override scientific evidence during decision-making. People’s intuitive ideas about
an indeterministic free will are imported and intruded into their representation of neuroscientific scenarios (Rose
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et al., 2017). In an experimental scenario, participants were confronted with a hypothetical scenario in which
scientists perfectly and deterministically predicted a person’s behaviour. In spite of this information, the partici-
pants were convinced that even in a perfect prediction scenario, those people might have decided differently and
according to their free will.

This phenomenon poses a significant problem that is mostly overlooked. ‘Neuro-enchantment’ describes the
phenomenon whereby people are more likely to believe in products that advertise the ability to measure, stimulate
or otherwise interact with the brain (Ali et al., 2014).

This is evidenced by the multitude of products even unrelated to the specific field of the suffix neuro-, such
as NeuroRoundbrush, NeuroGum, NeuroWater or NeuroSocks, which can be purchased in shops and online.
This persuasion works even when the participants are university students trained in neuro-methods and therefore
know that products like this cannot work scientifically. Even though the engineering students knew that mind
reading was impossible, they were no more suspicious of a supposed mind-reading machine (Ali et al., 2014).
Furthermore, Olson and colleagues were able to show that when participants were made to believe that a machine
could read their attitudes towards a topic, they prefered to believe the machine’s assessment of their individual
attitudes rather than their own (Olson et al., 2023).

Studies such as this show impressively how easily the human mind can be manipulated through NTs, despite
the fact that this was only done in a simple experimental context.

This raises the question of how marketing campaigns and consumer-level NT systems can influence our deci-
sions, our attitudes, the feeling of our own agency and the perception of free will.

Experiments such as this one show the threat of NT devices to its users’ ability to evaluate. One can only
speculate how such manipulations would work outside of the experimental context on lay people without any
prior knowledge of neurological topics.

This blind trust in NT devices can have fundamental consequences. In India, Brain Electrical Oscillation
Signature Profiling (BEOS) has been used to interrogate alleged criminals in a manner similar to a polygraph
test in court, although the reliability has not been proven at all (Conitzer et al., 2019).

The high degree of desirability of the promises made by NTs regarding privileged interaction with one’s brain
clouds critical thinking. This is crucial with regard to decision-making that should be based on more specific
properties of these technologies.

A distinction can be made between invasive and non-invasive technologies, and it is useful, as their properties
and capabilities differ considerably. In public communication about NTs these differences are often blurred and
foster a specific mechanism that we call here the transfer of reputation between invasive and non-invasive NTs.
Comparing the typical properties of invasive and non-invasive NTs reveals a complementary pattern of desirable
and undesirable properties of both types of NTs.

Reputation transfer, as the name reveals, describes a confusion between the properties of different groups of
technologies, usually leading to a mixture containing only positive features and concomitant neglect of negative
features. The focus on the combination of positive features is enhanced by an optimistic tone often seen in public
communication about NTs.

In a positively framed context, the desirable properties of NTs receive substantial attention, while the unde-
sirable properties remain largely unattended. Moreover, the failure of these technologies is easily forgotten or
reframed as a success’. Due to the inherent persuasive power of NTs, users may be led to believe in technologies
that do not work as promised and thus run the risk of being manipulated.

Promoting NT literacy is an important step in educating users, manufacturers and professionals to enable
safe use.

7 One example was the exoskeleton worn by a paraplegic patient who was tasked with starting the 2014 World Cup. Although the
exoskeleton used was not very different from many other models available at the time, and although several aspects of the prototype
demonstration did not work as planned, the public memory of the event is that of a huge breakthrough and a complete success. https://
www.livescience.com/46317-world-cup-paralyzed-man-exoskeleton.html
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Social implications of neurotechnology

So far, the predominant social application field of NTs is the healthcare sector. Overall, NTs are expected to
support a range of conditions, such as Parkinson’s disease for tremor arrest, rehabilitation for stroke, Alzheimer’s,
obsessive compulsive disorder, and addiction. NTs are not only considered (problematic) tools for the medical
profession, but visions of their potential application extend beyond health. As such, they have socio-political and
socio-cultural implications on the way we live as a society. To do this, it is necessary to focus on three areas as
a priority: education, work, and entertainment.

Education: the education sector is susceptible to many technological transformations (Jarke & Breiter, 2019).
The possible development and use of NTs in educational contexts raises fundamental questions about the purpose
and meaning of education, how learning is understood and what skills future students should be equipped
with (Macgilchrist et al., 2024; Rahm, 2023a).

Work: the potential negative and positive implications for workers and companies, when it comes to the
development of NTs, require careful consideration. Due to the centrality of work in many people’s lives, the
particular and unique risks that arise in the workplace (Moradi & Levy, 2020) and the ever-increasing blurring
of boundaries between the workplace and the private sphere, require a thorough evaluation of the implications.

Entertainment: although risks and opportunities may be underestimated in the entertainment sector, this area
also has implications for how technologies are ‘normalised’ and introduced into people’s lives.

The power of narratives shaping technology and policy development

A sociological engagement with NTs allows us to assess the discourses, narratives and imaginaries surroun-
ding NTs and their implementation in different contexts. This ‘talk of artificial intelligence (Al) in being’ (Bareis
& Katzenbach, 2022) is based on the assumption that the design of digital technologies is not simply a technical
development process but is also embedded in broader socio-political, economic and cultural practices.

For instance, the study on political discourses on Al and their definition of resource allocation, infrastructure
and organisational projects demonstrates the key role of technological development, policy and discourse in
contributing to what the authors consider the ‘Al hype’.

This may facilitate the deprioritisation of sober assessments of risk and potential, but it also risks positioning
the rise of artificial intelligence as an inevitable path in technological development.

A recent commentary by Lucy Suchman criticises the unquestionable positioning of artificial intelligence
as ubiquitous and prevalent. Policy and academic literature have paid much attention to artificial intelligence
controversies, instead of problematising artificial intelligence itself (Suchman, 2023).

These studies question the use of hype in influencing and shaping our social understanding of what a tech-
nology and its capabilities are. Similarly, neuropsychologists have coined the term ‘neuro-hype’ to describe an
empirically grounded phenomenon in which an over-promise of NT capabilities leads people to firmly believe
in its potential - even if scientifically unfounded (Ali et al., 2014).

In summary, these studies show that narratives, discourses and imaginaries about the potential effects of
technologies co-construct ‘regimes of anticipation’ (Adams et al., 2009) in which policy makers feel challenged
to respond through policy development and regulation.

The problems and challenges arising from the development of NTs have similarities with the rise of artificial
intelligence. Not least because NTs often apply artificial intelligence systems to analyse data, but also because
of their alleged ability to infer traits, emotional states and behaviour of individuals.

In the last three decades, we have witnessed the study of ‘imaginaries’, especially in technological develop-
ment. According to Rahm, these allow us to analyse how problems and their solutions are understood and the
implications that arise from them (Rahm, 2023b). Jasanoff and Kim define them as ‘collective, institutionally
stabilised and publicly represented visions of desirable futures [...] achievable through and in support of ad-
vances in science and technology’ (Jasanoff & Kim, 2015). The focus here lies in collective views and how they
are institutionally supported.
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Taking the rise of artificial intelligence as an impetus to study the use of NTs in different contexts, we must
consider the ambivalent social implications of data-driven technologies. The harms and potentials may resonate
in different domains, but the way in which users or those affected are imagined varies from country to country.

The (potential) social implications of N'Ts must therefore be considered with respect to different socio-technical
imaginaries in different social domains. The social implications of NTs reflect existing concerns about the use
of data-driven technologies in various social domains. We therefore reconsider the domains of education, work,
and entertainment.

Education. The push towards the introduction of artificial intelligence and other data-driven systems in edu-
cational contexts often comes with the promise of being able to meet the learners’ diverse needs. The develop-
ment of these technologies, however, is criticised for producing a limited view of what learning and education
are (Selwyn, 2022). Through the introduction of these technologies, responsibility for learning and achievement
is delegated to the individual learner instead of supporting social relationships as part of the learning process
(Macgilchrist et al., 2024).

Labour. The use of data-driven systems poses many problems; they increase the surveillance capacity of work-
ers and produce new possibilities on how workers could be measured and judged (Ajunwa et al., 2017; Manokha,
2020). Artificial intelligence-based technologies are often introduced to support worker well-being. The literature
based on this approach criticises the fact that well-being is framed around productivity (Hull & Pasquale, 2018)
and therefore provides a limited scope on how it can be discussed in the workplace (Tirabeni, 2023).

Entertainment. the push towards datafication, the ubiquitous collection and use of data are also about entertain-
ment. As the Internet of Things (IoT) and other sensing devices are used in increasing entertainment functions,
user data, including their behaviour, are collected (Hallur et al., 2021).

It is therefore important to explore and analyse the underlying social assumptions that require and are made
necessary by the introduction of such NTs.

What is a social problem? How do technologies co-construct social problems?

For a social phenomenon to be understood as a social problem, it should be collectively defined as such and
be in congruence with a normative understanding held by a group of people (Spector & Kitsuse, 2001). This
depends on the various actors and their positions in society to construct a social problem.

Technological development plays a role in the co-construction of social problems as it often relies on prob-
lematisation to justify its approach.

The social model of disability challenges the common view of disability as a medical problem or as a problem
within the individual (Beckett & Campbell, 2015; Goering, 2015). Instead, it holds society responsible for creating
disabling conditions. Recent advances in the development of artificial intelligence are criticised because they are
based on a legacy of ableist technology that makes disability problematic and in need of a technological solu-
tion. The concept of ‘technoabilism’ was introduced to describe a ‘rhetoric about disability that simultaneously
talks about empowering disabled people through technologies and at the same time reinforces ableist clichés
about what is good to have body-mind and who counts as valuable’ (Shew, 2020). As NTs focus on improving
or enhancing human capabilities or supporting medical conditions, it is crucial to consider how these contribute
to a conception and problematisation of humans as imperfect.

Considering the political economy of technology production, the concept of ‘sphere transgression’ reveals how
large players in the technology sector position themselves as experts in multiple domains (Taylor et al., 2023).
This then shows that technology produced for a specific purpose is commercialised and adopted in other areas
(Sharon & Gellert, 2023). A case in point could be that software created for business purposes is distributed in
school environments. According to this argument, a strong democratic society relies on the separation of distinct
social spheres. If a company or social actor is able to hold power in several spheres, this damages social cohesion
and democracy in general.
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School education and training

In the field of education, the ability to measure pupils’ concentration levels is seen as a potential benefit of
NTs. This measurement could be conducted using headphones and is intended to contribute to the improvement
of individual children’s learning.

The educational literature addresses a number of concerns regarding the availability and use of neural data.
On the one hand, it addresses these concerns as a computer security problem, where the robustness of systems is
questioned. On the other hand, it warns against the possibility of data being used for unintended purposes, e.g.
for possible commercial purposes. The literature raises the issue of consent and decision-making, where this is
to be delegated to the learners’ parents or legal guardians.

Apart from data issues, researchers warn against the possibility of manipulation. As children’s brains are
developing, it is unclear how they respond to NTs: side effects, damage and other undesirable consequences,
especially long-term ones, are not clearly studied. This leads to uncertainty about the impact of NTs on typical
brain maturation.

Researchers also warn against NTs being introduced into educational settings with false promises. There
is no clarity on how these technologies improve educational outcomes. This relates to NT outcomes: there is
a possibility that the data generated by these technologies may be unreliable due to changes in the system or
changes in students’ needs. Furthermore, teachers, parents and students may not have the skills to interpret the
data correctly or as intended, which could lead to problems such as stigmatisation. What is considered normal
brain functioning may change with the advent of NTs. This may also lead to increased pressure to using NTs.

Similarly, the literature addresses issues related to teachers’ skills: they may not know enough about technology
or students’ brains to effectively use NTs to facilitate learning. Teachers will need to be trained. This relates to
the need to adapt pedagogical materials to support NTs. Another aspect mentioned is the importance of teachers’
attitudes towards NTs as this would have an impact on the success of adoption in classrooms.

Work

A number of possible use cases in the working environment are mentioned. Recruitment procedures could,
in the future, use the analysis of brain data to determine a good fit for an organisation. This is seen as highly
problematic in particular with regard to possible misinterpretations as well as racial and gender bias as an area
of concern. Then there is the issue of the possible use of NTs to monitor workers in addition to other digitised
practices in which workers are monitored. The inability to give consent for workers resulting from power dis-
parities needs to be considered in work contexts. The ability to turn words into text through the use of NTs is
a promise of some products already on the market such as Facebook Reality Labs’® EMG bracelet and Emotiv
headsets that measure brain data.

The literature on labour issues problematises a number of other problems where synergies with other areas
can be created.

The unknown long-term effects on workers may relate to brain damage, body integrity, and changes in the
integrity of users. This will ruin the intended purpose of introducing NTs to increase health and safety in the
workplace.

The massive use of data in the workplace, as part of broader monitoring of workers, is being addressed as a key
issue in the workplace. This relates to the potential misuse of data and the risk of it being used in other contexts
such as access to housing, loans, insurance and more. The use of NT and its data can lead to many abuses. This
is part of similar concerns regarding privacy, accuracy and lack of explainability. There is also the possibility of
data being monetised by organisations selling it to third parties.

8 The social network belongs to Meta, which is recognized as an extremist organization, its functioning is prohibited in the territory
of the Russian Federation.
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Several studies also mention uncertainty about the performance and capabilities of NTs as an important issue
to consider in the workplace. NTs may not be able to adapt to the different situations in which they are used,
causing inaccuracies. Tools are positioned as unreliable where their effectiveness is not clear to evaluate.

Due to the power relations that exist in the workplace, workers may also find it difficult to freely consent to the
use of NTs in an informed manner. Furthermore, the literature cites increased social pressures and performance
standards as a problem when NTs are introduced. Since some people may be more prone to experience stress
(arousal), workers may lose opportunities due to their neural structure. This adds another level of discrimination
and is exacerbated by other factors related to brain data and resulting parameters. Due to socialisation in educa-
tional settings, workers from wealthier backgrounds may have an advantage over others as they may have learnt
to use these technologies from a young age.

Entertainment

The discussion on NTs in games, art and other forms of entertainment frames users’ emotions around param-
eters of game success such as confusion, boredom, or satisfaction. There is enthusiasm for the ability to respond
to users’ cognitive states in real time and adjust the difficulty levels of games, for example, or to use brain data to
create art. The ability to control games through brain input may also open up games to a wider group of players,
who may have physical disabilities that prevent them from participating in certain games. The enhancement of
human creativity is present in the discussion on NT and entertainment.

In the field of entertainment, researchers also raise concerns about optimistic advertising that could mislead
what technologies are actually capable of. Similarly, issues of security, IT security, accuracy and data collection are
also mentioned. In this sense, researchers warn against the application of medical devices in non-medical contexts.

Promises and objectives of neuropowering

Remarkable are the differences between the goals of NTs in education (improved educational outcomes) versus
work (increased productivity) versus entertainment (to counter boredom). While NTs in education are based on
the political objective of improving education, e.g. by supporting customised learning, the use of these devices
in the workplace is mainly aimed at reducing accidents in safety-critical roles. In entertainment, the aim is to
provide more user-centred gaming experiences. Students and workers focus on measuring and inferring mental
states such as attention and fatigue levels.

This potentially reconfigures what we socially value in education (here reduced to improved learning) and
well-being at work (here reduced to cognitive processes).

Transformation of social relations

When brain data becomes measurable and accessible, it has implications for how we relate to one another.
The possible transformation of the relationship between teachers and learners from the relationship between
workers and employers is associated with the new parameters made available by NT.

The literature does not necessarily clarify who should have access to the data and with what benefits. It is un-
clear how possible organisational embeddedness includes and excludes certain groups of actors. Often, however,
workers, educators or students are not central parts of the discussion.

This leads us to reflect on the potential skills required to introduce NTs and raises a normative question about
what constitutes a ‘successful’, ‘good’ or ‘ethical’ use of these technologies. Teachers’ lack of competence with
regard to these technologies is seen as a factor contributing to ‘unsuccessful’ introduction. As with any technology,
there is debate about what and who constitutes the ‘intended purpose’ of NTs and how NTs can be re-appropriated
by social actors for (different) purposes or in an attempt to resist their use altogether. Furthermore, evidence
suggests that NTs can be easily manipulated and their data falsified if sensors are not used correctly.

Emotions and skills are also negotiated differently in the intended uses of NTs in the three domains we are
analysing. Creativity, for instance, is often undervalued in discussions within educational and work contexts,
but has a prominent place in discourses on entertainment, indicating a gap in the understanding of its broader
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implications. Furthermore, there is a tendency in some literature to oversimplify work environments, focusing
exclusively on productivity parameters and neglecting the nuanced interplay of emotions.

NT makes judgements about different emotional and mental states. Furthermore, the interpretation of brain
data poses challenges, as emotions such as arousal (stress) can have a dual effect, both supportive and potentially
harmful, depending on the context.

The literature rightly raises cybersecurity issues when it comes to the governance, storage and transfer of
brain data.

It is imperative to assess who has an interest in brain data and the potential effects on social relations’.

Considering the various potential actors involved in the use of NTs, it is difficult to assess the potential and
risks of NTs. Therefore, the possibility of manipulation or ‘neuroenchantment’ exists.

Through the introduction of NTs, new social norms are established. Optimisation of the self is taking primacy
over other organisational and institutional goals.

One wonders how a society’s notion of disability is co-constructed through these technologies. The social
model of disability sheds light on the emergence of new norms of cognitive abilities and how these create a con-
ception of human beings that requires ‘adjustment’.

Moreover, the promised assessment of people’s correct mental states and characteristics is based on the as-
sumption that identities and personalities are ‘stable’ and ‘fixed’ (and weighted within a pre-determined range
anyway). It does not take into account the complexity of human dynamics and emotions. At the same time, NT
development produces an understanding of certain emotions and mental states as ‘desirable’, ‘undesirable’ and
‘unacceptable’ in different social settings. This then shifts the responsibility for managing these mental states
onto the individual. Responsibility for performance is an individual pursuit.

Policy makers should also be encouraged to question the potential of Big Tech companies to maintain an
ever-increasing control over power in a range of social spheres and the implications this has for social cohesion
and democracy more generally.

NTs raise the issue of defining how we as a society want to relate to each other, what our idea of good educa-
tion and good work is, and who can access these technologies for the benefit of people.

Results from a sociological point of view

Neurotechnologies represent the human brain as a given instead of humans as socially integrated and evolv-
ing beings.

NTs operate according to a reductive approach, in which emotions and mental states are isolated from broader
social contexts.

This is in stark contrast to sociological research on emotions as socially integrated, i.e. as produced and
responsive to social contexts. In socio-technical imaginaries around the NT, the brain becomes a ‘fact’ before
anything else, including personal accounts and interpretations within a social context. In light of these insights,
care must be taken to problematise conventional notions, such as ‘levels of attention’, and consider a fuller range
of emotional states, including confusion, boredom and satisfaction, in various domains.

Overall, the inference of people’s personality traits is based on the assumption that identities are stable and
fixed instead of evolving and changing as part of the continuous transformation and negotiation of social relations.
Similarly, the assessment of people’s mental states functions in a reductive manner. Complex social contexts
and situations are reduced to cognitive states and the brain becomes a source of seemingly factual and objective
knowledge. To add another level, only certain emotions are made measurable and thus articulable. This depends
on the social domains in which NTs are expected to be used: while NTs in the entertainment sector are intended to
measure boredom and satisfaction, those in the work and education sectors measure attention levels and fatigue.
Since these technologies tend to provide a simplified understanding of social contexts, the predominant discourse

9 For example, classroom dynamics could change dramatically if the brain data of all students were available on a screen for all
to view.
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on NTs undermines the notion that people are embedded and constituted in socio-technical contexts. For example,
the social disability model shows how human beings can be constituted as disabled by technologies.

The acquisition, processing and subsequent use of brain data and associated parameters by different social
actors reconfigure the way we relate to ourselves and others. NTs can generate knowledge about bodies and brains
that is privileged over the embodied experience of one’s emotions, feelings and well-being.

As with other socio-technical innovations, there is a danger that new socially expected and accepted ‘cognitive
performance’ norms will develop that lead to the medicalisation and pathologisation of neurodiverse individuals
and groups.

Meanwhile, NTs redefine what is conceived as a social problem (requiring a technical solution). For example,
socio-technical imaginaries of NT adoption in education define a key problem to be solved as that of attention
and concentration levels. Teachers are problematised for being incompetent about what the brain does.

Moreover, human beings are embedded in the existing (and often unequal) power structures in various social
spheres. For example, employees have less power than employers in how working conditions are configured.
While laws in many countries regulate and protect the interests of employees, this is not the case everywhere
and for every sphere of work (e.g. gig workers). Although it is not yet clear who will be able to access brain data
and potentially manipulate cognitive processes, research on comparable data-driven technologies has shown how
technologies exacerbate and contribute to the unequal distribution of power (Eubanks, 2018).

Socio-technical imaginaries do not remain at the level of discourse, but rather the accompanying anticipations
determine how resources are allocated, what and who receives funding, for what kind of ‘techno-solutions’ and
solutions to regulate NTs are sought.

Although this article refers to academic publications, it is clear that the discourses are mainly driven by market
players who then make claims in various social spheres!®.

The concept of sphere transgression shows how this leads to and reinforces power imbalances at the socio-
political level as it allows the dominant and resource-rich companies to determine a different understanding of
the various social spheres and social roles within them (e.g. the ‘new learner’ or the ‘new worker’). Subsequently,
these dominant actors are able to set the agenda on what society perceives as social problems in need of neuro-
technical ‘correction’.

The literature review demonstrates a clear empirical gap on the organisational and day-to-day integration of
NTs. It is crucial to assess how different actors negotiate the use of these technologies. Further research should
focus on experts in the field and the lived experiences of people involved in NT development.

The basics of neurorights

From an ethical point of view, NTs must consider the opportunities, risks and unintended consequences for
society and individuals. On a normative level, the philosophical and ethical foundations on which we must
scientifically base ourselves must have a materialistic focus on the human ego, the origin of which is identified
in the brain.

Although this approach finds broad academic consensus, there is a danger of ‘objectivisation’ and reduction of
the human being to brain data. On the pure basis of such materialism, the special status of human dignity, which
is a value in Europe and the West, would be difficult to sustain and could unintentionally lead to a weakening of
the foundations of fundamental rights.

This would be of particular concern for highly vulnerable people (e.g. coma patients, people with cognitive
disabilities).

As far as technology design is concerned, concrete technologies offer a broad spectrum of possibilities, but
for these a form of impact and implication assessment is required.

10 Thjs is - it should be made explicitly clear - when scientific and academic research itself is not ‘prepared’ and financed and
implemented directly by the private sector.
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With regard to the experiments conducted by Neuralink company, for example, it is necessary to consider
the risks for people, as well as the effects that the mere existence of such technologies could have on society as
a whole and the unintended consequences (e.g. pressure to adapt to meet new levels of performance only achiev-
able through invasive NTs). However, the opportunities offered by NTs should also be given due consideration.

In order to assess the proposals to be made in this direction, the philosophical-ethical basis of the normative
concerns conceptualised as ‘neuro-rights’ must be taken into account. The orientation point for these considera-
tions are the foundations in the history of ideas, as well as human rights and fundamental European values.

This step is necessary in order to be able to assess the legal level at which neurorights can be meaningfully
implemented. This becomes particularly clear in light of the fact that it is claimed to see neurorights as a junction
of moral and legal rights (Ienca, 2021a. P. 44). This suggests that the formulated neurorights are not only moral
in nature, but also have an inherent claim to be implemented within concrete secular legislation.

There is no moral obligation to positiveise, i.e. to transpose moral rights into legal rights, as morality in itself
is sufficient in its claim to validity (Kirchschlager, 2019. P. 28).

From an ethical point of view, the suggestion of the simultaneity of moral and legal rights seems to arise
primarily from the way in which the proposed neurorights are presented and imagined. However, if one recog-
nises that not all moral rights per se realise a claim to positivity and if one takes the moral nature of neurorights
seriously, one must ask within which moral system neurorights are proposed, what they are aimed at and under
what conditions and to what extent they are to be implemented as legal rights within this moral system.

The foundations chosen to propose new neurorights are based on the moral foundations of what has been
established in European intellectual history as ‘human rights’. The debate on the extent to which human rights
themselves are moral or legal rights touches on the transition from natural law to positive law, in which human
rights are recognised in legal frameworks both nationally and internationally (Nickel, 2019). This has to be con-
sidered in the context of the proposed neurorights.

However, if neurorights within this system are understood as moral obligations with the importance of estab-
lishing new rights, the question arises whether legal implementation should be placed at the highest level of the
moral system or whether a subsidiary level is more appropriate.

Those who support neurorights repeatedly refer to:

1) freedom of thought and conscience;

2) mental integrity;

3) privacy

and conceptually relate neurorights to these (Ienca, 2021a. P. 44). The concept of personal identity is also
taken up (Ienca, 2021a. Pp. 53-54).

Fundamentally, focusing on freedom of thought as the antecedent for other freedoms, along with a materialistic
worldview, entails the danger of reducing people and their freedoms to biological functions, instead of focusing
on human dignity as a general and inviolable foundation. Although it must be recognised that having freedom is
not the same as exercising it, the latter should not become the criterion for the former, as it would not do justice to
the complexity and dignity of human existence. At this point, it should be noted that a freedom does not in itself
constitute a legal right, nor does the loss of such a freedom automatically represent a loss of rights. However, the
intertwining of freedom and rights must be particularly emphasised, especially in the context of human rights, as it
was precisely the protection of freedom that was conceptually relevant to the pioneers of human rights (Bielefeldt,
2023; Funke, 2023; Willoweit, 2023). If neurorights were incorporated at a subsidiary legal level, the danger of
functionalisation and objectivisation of a human being could be mitigated by the primacy of the dignity concept.

As an unconditional aspect of being human, dignity is a stable and inviolable foundation that transcends ability,
origin, gender, wealth, etc., and constitutes rights that protect the most basic ways of being human. Therefore, it
seems favourable to base freedom and the right to specific freedoms on human dignity rather than ability/capacity.

At least two neurorights, the right to free will and the right to personal identity, are based directly or indirectly
on freedom of thought and conscience. The right to free will constitutively presupposes a form of freedom of
thought, since any restriction of thought itself would fundamentally limit the formation of a will.
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With regard to the right to personal identity, proponents of neurorights refer to the tradition of John Locke,
according to which a person is an intelligent being who possesses both reason and the ability to reflect, recog-
nising oneself as a self, as the same thinking being at different levels, times and places.

NTs could cause such problems of continuity and coherence through brain stimulation, in addition to drugs,
hypnosis and other external influences (Ienca & Andorno, 2017, pp. 21-22). Interventions of this kind in thought
contradict the right to freedom of thought and conscience, as it is a manipulation of individual thought that is
outside the individual’s influence and causes changes in the individual.

In principle, the human mind is protected from manipulation with psychoactive substances and other
manipulations under Article 18 of the ICCPR. This treaty has been signed by all EU Member States and seems
to be unquestionable even within the EU institutions.

The protection of freedom of thought, conscience and religion is an absolute right that cannot be weighed
against other rights (Ligthart et al., 2022. Pp. 2-3; Shaheed, 2021. P. 25).

Personal identity also has references to mental integrity, which was claimed as a separate right in one of the
first mentions of the neurorights. In terms of content, mental integrity is naturally closely related to freedom of
thought. In debates, the distinction is sometimes made that freedom of thought is intended to protect against the
intrusion (and extraction) of the human cognitive sphere, while mental integrity is intended to protect against
harm (Ienca, 2021a. P. 50).

Schauer (2020) addresses this aspect of protection against harm in his considerations on freedom of thought,
but in this context he sees harm prevention as something that should go hand in hand with freedom of thought.

Other scholars regard mental integrity as the counterpart of bodily integrity and argue on this basis that the
right to mental integrity can be thought of as analogous to the right to bodily integrity and that this is even more
fundamental than the aforementioned right to mental integrity (Craig, 2016).

Malicious interventions via NT, whether intentional by malicious persons or due to technical malfunctions,
can be considered a radical violation of mental integrity.

Lavazza and Giorgi (2023) point out in this context that a special feature of NTs is that the (malicious)
manipulation of individuals could take place without their knowledge, which distinguishes the dangers of NTs
from those of psychoactive substances. Recently, however, Tesink et al. (2024) argued that with the help of
a potential extension of the mind through NTs, extended protection of mental integrity might also be possible.
It should be noted that they assume that ‘[...] the mental states that make up the human mind - including beliefs,
desires, and memories — are not only realised by our brain but can also be realised by physical processes and
artefacts located outside the brain and even beyond the body’ (Tesink et al., 2024. P. 3).

Based on the concept of privacy, we refer here to the right to mental privacy. Privacy is recognised as an area
of concern, just like identity (Goering et al., 2021). Reflections on privacy in the context of neurorights play
a key role, where freedom of thought and mental integrity focus on the integrity of the inner level; the main
aspect of mental privacy is whether the data read using NTs is sufficiently protected or whether the individual is
fully protected from this. A particularly problematic aspect, Yuste argues, is that ‘[...] neurodata (i.e. recording
of nervous system activity) can be generated unconsciously and often involuntarily’ (Yuste, 2023).

Furthermore, the decoding of brain activity has already been successful in several areas using non-invasive
NTs. These include images, emotions and, in combination with artificial intelligence, listening to spoken words
(Yuste, 2023).

Most companies distributing consumer products do not treat neural data with the special care required due to
their sensitivity (Genser et al., 2024). With regard to consumer privacy and transparency, the findings are cause
for concern and need further investigation into how the right to privacy could be enforced and what it includes
with regard to NTs.

Looking at the history of the meaning of privacyj, it is evident that since the first mention in the essay ‘The
Right to Privacy’ by Warren and Brandeis (1890), who saw this right as a ‘right to be left alone’ in the face of
the burgeoning tabloid press, it needed constant updating and expansion. From the beginning, the concept of
privacy had an inherent protective function against new technologies and their negative effects on human life.
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What Warren and Brandeis saw in the spread of cameras expanded to include the possibility of mobile audio
recording, digital technologies such as the Internet and, finally, the emerging NTs.

The academic (and legal) discourse followed technological development and elaborated a wide variety of
theories on what exactly comprised the right to privacy and, its intellectual child, the right to data protection.

Although, as described above, a materialistic worldview prevails among the arguments in favour of neurorights,
there is already a distinction that privacy is primarily aimed at brain data, whereas the aforementioned mental
integrity is intended to protect against interference in the cognitive sphere.

If one takes the materialist perspective to its logical conclusion, it could be argued that mental integrity could
be reduced to privacy, since the protection of brain data should also include their harmful alteration. The distinc-
tion between privacy and mental integrity is thus a distinction not in merit, but in purpose. This distinction may
be useful for understanding, but, in principle, regression remains possible, so the separation of privacy and mental
integrity would require further argumentative support.

It must be emphasised that considering privacy as merely a matter of protecting data, be it brain, neural or any
other data, does not reach the broad dimension that the already established right to privacy should encompass.
It is not only a matter of taking and disseminating data, in their case images, but also an unjust intrusion into the
personal sphere of a human being.

As far as NT is concerned, it is of utmost importance to keep this dimension of privacy in mind rather than
reducing privacy issues to a question of data collection, processing, management, storage, etc. However, data
must be addressed and considered, but always with the human being as a whole in mind.

Analysing the foundations of freedom of thought, mental integrity and privacy in the history of ideas, we
see particularly clearly that these concepts still form the argumentative basis for the protection of human life in
the face of various technical challenges. Based on what was conceptually useful in the past for the formation of
specific rights, it is still possible to derive up-to-date considerations today. In this sense, these concepts provide
an adequate and stable basis for the demand for new neurorights. One can also recognise the importance of the
rights enunciated in neurorights being worthy of protection, although these are by no means necessary, but merely
possible derivations leading to the aforementioned rights.

The protection paradigms provided by these foundational concepts are certainly applicable to new technolo-
gies such as NTs, even if they were not originally conceived with these in mind. Moreover, the foundations in
the history of ideas are not only a conceptual basis, but have themselves been translated into rights.

There are already several rights and treaties on fundamental concepts, of which Article 18 of the International
Covenant on Civil and Political Rights (ICCPR) is a founding element, safeguarding individuals from manipula-
tion through psychoactive substances and other forms of mental interference.

The unanimous endorsement of the ICCPR by the EU Member States and the bloc’s support for the integration
of the ICCPR with the International Covenant on Economic, Social and Cultural Rights (ICESCR) into a single
document underline the EU’s commitment to the protection of human rights, including in the NT sphere.

Furthermore, freedom of thought is guaranteed by Article 9 of the European Convention on Human Rights
(ECHR).

Considering the area of NTs, it is useful to also consider the freedom of thought aspects of mental integrity
and privacy.

As Ienca states: ‘If freedom of thought protects the human brain and mind from undue external interference
and the right to privacy protects personal information (including mental information) from external intrusion,
other normative principles protect the human brain and mind from harm’ (Ienca, 2021a. P. 50).

The right to mental integrity finds legal support in a number of instruments, such as Article 3 of the Charter of
Fundamental Rights of the European Union (CFR) and Article 8 of the European Convention on Human Rights
(ECHR), all of which affirm the need to respect physical and mental integrity. Moreover, the European Charter
of Fundamental Rights explicitly recognises the right to mental integrity, reflecting a broader understanding of
human dignity that includes both the physical and psychological dimensions. This perspective is reinforced by
similar provisions in the Convention on the Rights of Persons with Disabilities (Article 17), which recognises
the fundamental importance of protecting both physical and psychological integrity.
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The legal framework provided by Article 17 of the ICCPR and Article 8 of the ECHR constitute the funda-
mental elements of the right to privacy. Furthermore, the interpretation of Article 17 has been updated through
General Comment No. 16 of the ICCPR to explicitly include information obtained or processed by digital means
(Office of the High Commissioner for Human Rights, 1988).

The case of Chile on the protection of neural rights!!

On 8 August 2023, the Chilean Constitutional Court, the first in the world, adopted a ruling destined to remain
a milestone on the boundary between technology and the protection of the integrity of the person.

It basically stated that even devices intended to track people’s brain activity for ‘private use’ must be authorised
by the health authorities; if the users’ data, then, are processed for scientific use, the consent given by the user
must be informed, express, specific about the research and its purposes, and dynamic, i.e. required whenever the
purpose of the research changes over time.

Lawyer Maite Sanz de Galdeano broke the news at the Global Summit of the Legal Hackers community held
on September 8 and 9 in Madrid.

“The constitutionalisation of neurorights in Chile has opened up the possibility of a ‘constitutional protection action’ against
the commercialisation of a device that puts them at risk. The ruling shows that the lack of specific regulation exposes users to
uncontrolled risks, which justifies a particular rigour in the application of the current law and, on the other hand, a reflection
on the necessary changes: if these technologies escape the controls of medical devices, in Chile (and in the rest of the states)
at least the regulations on consumer protection, product safety and privacy, which currently do not guarantee the safety of
users because they do not take into account these new risks, should be reviewed. In terms of neurodata, in addition to the
risks to privacy, a ‘new’ vulnerability of the human being, hitherto unexplored, is revealed: the knowledge and consequent
control of brain activity, for purposes that are not exclusively medical. The answer can only be an explicit regulation of
neurodata, as a category of sensitive personal data, enabling the defence and development of neurorights. In Europe, the
GDPR must be amended in this sense”.

The market for hi-tech wearables

The research agency International Data Corporation (IDC) predicted a shipment of around 442.7 million
wearable devices in 2024, equivalent to a 6.3 % year-on-year growth.

These are 325 million headsets, 162.2 million connected watches, 33.8 million smart bands, the health moni-
toring devices, and 2.2 million products in other so-called ‘wearable’ categories.

In terms of market share, the numbers translate into 62.1 % earbuds, 31 % smartwatches, 6.5 % smartbands
and 0.4 % other devices.

We do not know the amount of devices intended to measure our brain and cognitive activities; but we do know
that companies such as Elon Musk’s Neurolink are already particularly active in this direction.

The Chilean case: wearables and brain activity

Chile is the first country in the world to have legislated on neurotechnology and included the ‘rights of the
brain’ in its Constitutional Charter.

In 2021, an amendment to Article 19 was passed to ‘protect the mental integrity and immunity of the brain
from the advances and capabilities developed by neurotechnology’!2.

1 On the broader and more comprehensive topic of the relationship between Al and justice and its implications, see: Di Salvo, M.
(2024). Artificial Intelligence and the cyber utopianism of justice. Why Al is not intelligence and man’s struggle to survive himself.
Russian Journal of Economics and Law, 18(1), 264-279. https://doi.org/10.21202/2782-2923.2024.1.264-279

12 Capitulo III: De Los Derechos Y Deberes Constitucionales - Senado - Reptiblica de Chile. https:/tramitacion.senado.cl/capitulo-
iii-de-los-derechos-y-deberes-constitucionales
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Although appearing to be a premature choice, the Chilean parliament preferred to put its hands on the
development of neurotechnology, whose ability to act on the human brain is still limited but which applications
are spreading beyond the medical field. The case before the Chilean Constitutional Court can be described as
a ‘pilot case’, both in terms of the plaintiff and its genesis.

The plaintiff, Guido Girardi Lavin, is a Member of Parliament and promoter of the protection of human
rights also through The Neurorights Foundation, but he brought the case before the judges, first of merit and then
constitutional, as a buyer and user of the Insight device, a wireless device that through a band of sensors collects
information on the electrical activities of the brain and collects data on gestures, preferences, reaction times and
cognitive activity. Insight is produced by a US company, Emotiv.

The case submitted to the Constitutional Court

Girardi Lavin purchased the device via the web and followed the instructions to activate it: he created an
account on the company’s cloud, agreeing to the terms and conditions; he downloaded software onto his PC, again
agreeing to the terms and conditions of service. But he decided to use the free and not the pro licence; a choice
that - he reported to the courts - did not allow him to export or import his brain data records.

The plaintiff also pointed out that everything was recorded and saved in Emotiv’s cloud. In short, he complained
about the potential risk of hacking, surveillance, unauthorised capture, and commercialisation of his neuro-data.

The appeal therefore concerned the violation of the Chilean Data Protection Act (No 19.628) both in the part
where it establishes the liability profiles of the data controller; and in the part where it assigns the data owner’s
right to obtain the deletion or blocking of his data in the event of the closure of his or her account.

Emotiv stores user data for scientific and historical purposes.

Gilardi therefore asked the court to force Emotiv to amend its privacy policy and to prohibit the marketing of
the device in Chile until this fulfilment, jointly warning the company to delete its database immediately.

The company argued that Insight is not a medical device but a self-quantification device; that it has no invasive
purpose; that the terms and conditions are detailed; that there is a requirement of express consent for both the
processing of personal and brain data; and that no proof of actual harm suffered by the plaintiff had been provided.

In addition, Emotiv argued, there had been no violation of either the Chilean Privacy Act or the more restric-
tive GPDR (General Data Protection Regulation), the European regulation on the processing of personal data,
which obliges pseudonymisation, an activity that prevents the data collected from being attributed to a specific
or determinable person.

With regard to the violation of Article 13 of the Chilean Privacy Act, the company had noted that data are
saved as long as the user’s account is active and that with regard to ‘brain data’, the user can at any time revoke
consent to the processing, as the privacy policy prescribes.

As for further processing, for scientific or historical purposes, the company noted that the data are anonymised,
encrypted, stored securely and separated from other information. They therefore acquire the nature of statistical
data, as such removed from the protection of privacy.

The Constitutional Court’s decision

The Constitutional Court overturned the judgments on the merits, deeming relevant the fact that the marketing
of Insight was not subject to medical (as well as customs) authorisation, reminding the authorities in charge of
analysing the device in the light of the regulations in force with a view to its future marketing in Chile.

The judges ruled that ‘prior to the development of new technologies involving more and more aspects of
the human person, aspects that were unthinkable a few years ago that they could meet, the State must pay
particular attention and care in the control, in order to prevent and anticipate the possible effects, in addition
to directly protecting human integrity in its entirety, issues that include privacy and confidentiality and the
rights of mental integrity and the subject of scientific experimentation. In this way, before the arrival of a new
technology such as the one at issue in these proceedings, which treats the electrical activity of the brain in
a dimension that was once absolutely private and personal, and outside strictly medical contexts, it is abso-
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lutely necessary that before allowing it to be marketed and used in the country, technologies and devices be
analysed by the competent authority, on the understanding that they raise issues that have not been previously
investigated by it’!%.

Neurorights in international law

The Chilean Constitutional Court has had to recognise that, despite the direct protection mandate contained
in the amendment to the Constitution, there is currently no ordinary law that unravels all the knots imposed by
the advancement of applied neuroscience, the requirements, conditions, permissible risks and use by individuals.

There is therefore a new fork in the road.

And yet, thanks to the international normative dimension, it is possible to draw a protective boundary in the
sense that follows and referred to by the judgment.

The International Covenant on Economic, Cultural and Social Rights prescribes that people should be able to
‘enjoy’ scientific progress. The Unesco Declaration on Science and the Use of Knowledge and Programme of Sci-
ence prescribe that science should respect human rights and the dignity of the person in the sense already indicated
by the Universal Declaration of Human Rights. The Universal Declaration on the Human Genome specifies that
some scientific applications can be harmful and that scientists and other agents have a ‘special’ responsibility of
an ethical nature, which must be incorporated into the debate through public discussion. The Unesco Universal
Declaration on Bioethics and Human Rights has already imposed the general principles of human vulnerability
and the integrity of the person, together with the rights to privacy and confidentiality.

The Court also referred to the Chilean legislation (No. 20.120) on scientific investigations on persons and
the genome that banned human cloning, recalling the provisions that deal very specifically with the consent of
persons involved in medical research. Under this legislation, the consent of those involved in research not only
follows certain precautions when it is collected, but must be renewed every time the scientific investigation
undergoes major changes.

With respect to the case at hand, the Constitutional Court found that the company producing the Insight device
had failed to request this specific consent, which certainly cannot be considered implicit in the other consents,
which are of ‘commercial’ nature.

The final decision

The Court therefore overturned the Court of Appeal’s decision, emphasising the need for new technologies,
particularly those that deal with human activities that have hitherto been strictly private, such as brain activity,
to be submitted to the competent authorities for scrutiny before neuro-capable devices are marketed and used in
the country.

It therefore considered that the constitutional guarantees of Article 19 on mental and physical integrity had been
violated since Insight was marketed without authorisation and without an assessment by the health authorities.

The Chilean court thus upheld the appeal, prohibiting the marketing of Insight until it obtains authorisation
under the aforementioned regulations. The Institute of Public Health and the Customs Authority will have to
assess whether the management of data collected with Insight strictly complies with the applicable regulations
outlined in the ruling. It also warned Emotiv to delete all information that was stored in the cloud or on the portal.

Neurotechnology: a socio-ethical point of view

With regard to an ethical-normative reflection on these technologies, it seems obvious to draw on ethical
frameworks and principles from the fields of medical ethics, bioethics and technology ethics. For example, the
traditional principles of Beachamp and Childress (2019) (autonomy, non-maleficence, beneficence, justice) can
serve as important reference points for an ethical discussion.

13 Sentence Emotiv/Girardi Supreme Court of justice of Cile. 9 august 2023, n. 217225-2023. https://img.Ipderecho.pe/wp-content/
uploads/2023/08/sentencia-217225-2023-LPDerecho.pdf
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In view of the massive intertwining of man and machine (and thus also with artificial intelligence) in NTs, it
seems sensible to also consider the principles discussed in the field of technology ethics.

Floridi (2023), for example, takes the four bioethical principles, expands them by one principle and reflects
on them against the background of Al.

A socio-ethical perspective is essential because, in the light of current discussions in the field of medicine
and bioethics, it can introduce new approaches that we consider relevant in the context of NTs and thus open up
a more holistic view of the need for ethical reflection on NTs.

It is obvious that not all ethically relevant aspects can be addressed, let alone adequately discussed, within
the scope of this article, so limitations are inevitable.

Although the euphoria around NTs has influenced research, both the market and society, there are important
differences between these areas: NT research is usually conducted under strict ethical conditions and is accom-
panied and monitored by qualified third parties, which is why, in the context of existing regulation, individuals
should generally not expect deception or negligence in this context.

NTs are fundamentally very ambivalent. On the one hand, they could help a large number of people suffering
from illnesses (e.g., Parkinson’s, epilepsy, etc.) by effectively alleviating the symptoms of the disease. Other
very positive application contexts arise, for example, with regard to prostheses (Raspopovic, 2020) and new
possibilities in relation to rehabilitation.

In general, these technologies could be used to respond very specifically to individual clinical conditions and
the needs of those affected. NTs could thus make a considerable contribution to the individual and common good.

On the other hand, however, there are also challenges and even risks and dangers. These begin with ‘collateral
damage’ during treatment. For example, the current pulses continuously emitted by deep brain stimulation do not
only affect the target area, but also affect other areas of the brain and can thus lead to known and/or unknown,
possibly irreparable damage and further consequences (such as addiction symptoms or personality changes)
(Gilbert et al., 2019).

Particularly risky and worthy of discussion appear to be BCI applications, although new opportunities may
also arise for people with physical disabilities or these technologies may be used to treat mental illnesses.

Adopting a socio-ethical perspective means, in particular, addressing issues of justice, solidarity, equality,
rule of law and participation (Koska & Filipovic, 2017). This perspective also seems to be particularly relevant
in the context of NTs and against the background of neurorights under discussion. It is not without reason that
the above-discussed foundations of the history of ideas form the starting point for discourses on the creation of
new rights or their adoption and actualization.

Freedom of thought and conscience, mental integrity and privacy are closely linked to the aspect of justice
towards the individual, since they indicate which interventions and restrictions on the individual are at least
considered unjust. The basis thus created necessarily applies not only to isolated individuals but to all individuals
within a social structure, which in turn brings out aspects such as solidarity, participation and equality.

Furthermore, as part of the shift in perspective from the individual to the community, it is important to consider
which aspects of justice require more attention accordingly. In short, just because something is only right for the
individual does not mean that it is generally right for the community and vice versa.

In addition, a further set of relevant ethical issues arise, particularly with regard to the social implications
of NTs: for example, questions of social justice and, in particular, issues in the field of equal opportunities and
participation seem to be central. While, for example, evidence-based, safe and effective disease-fighting NTs
raise the question of equitable access to these technologies and thus address the aspect of participatory justice,
the question also arises of what NTs mean for individual groups in this context. What do NTs mean, especially
when they are available as commodities for the ‘self-optimisation’ of particularly vulnerable groups such as
children, the poor and the sick? Moreover, in light of the socio-ethical principle of sustainability (Vogt, 2009), it is
particularly important to consider future generations and aspects of intergenerational justice. These issues already
illustrate the broad need for ethical reflection that goes hand in hand with NTs and that expands any question of
research ethics and, because of the obvious technology-related issues, from the field of medicine and bioethics.
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Democratic societies are characterised by a strained relationship between the individual and the common good.
The concept of human dignity, human rights and the Charter of Fundamental Rights emphasise the centrality
of the individual. It is therefore the individual, the person endowed with dignity and thus with freedom and
autonomy - every individual - who is the central and ultimate yardstick for all matters relating to the organisation
of our society, including technological issues (Heimbach-Steins, 2022). However, we know that people do not
live in a vacuum, but in concrete social contexts, that they are social beings. This social nature of human beings
is often described as one of their central characteristics (Vester, 2009).

Living as a human being therefore necessarily means being part of a society and interacting, communicating
and working together with other people on an almost daily basis. Together we build social structures and institu-
tions, pursue work or hobbies and try to lead a good life. Without interaction and cooperation between individuals,
our societies today would be inconceivable and would not function.

This raises the central issue of the responsibility to shape society as a whole, which affects all individuals
as part of that society. It results in a tension between individual and societal interests. These different positions
require appropriate reflection and balancing processes that take into account individual freedom as well as issues
of social justice. NTs could and will affect both spheres, the individual and the social. Individuals are the potential
bearers of NTs, but changes in the individual give rise to new social challenges, which is why the relationship
between NTs and society also requires special attention.

Human actions are embedded in specific social contexts and the autonomy and freedom must also be considered
in this regard. It is precisely in this context that the influence of NTs must be considered. Although reference is
often made to the positive aspects of various NTs, invasive and non-invasive, or that significant sections of the
population believe in them, the consequences go beyond the physical and psychological dimension, often ignored.
From an ethical perspective, interventions of this kind also raise the question of what this means for human action.

Action is closely linked to intentionality: °[...] [a] being has the capacity to exercise agency only in the case
where it has the capacity to act intentionally, and the exercise of agency consists in the performance of intentional
actions and, in many cases, in the performance of unintentional actions (which result from the performance of
intentional actions)’ (Schlosser, 2024).

This last reference to unintentional actions refers to the fact that intentional actions lead to events involv-
ing unintentional actions. In this context, the concept of a sense of agency becomes particularly important, as it
encompasses the direct knowledge of our actions, which is also related to the judgement of our actions. The sense
of agency describes the perception that we actually do something in the course of our actions and control them
(Legaspi et al., 2024). It describes the sense of having ownership of our actions. This in turn has particular
significance for an individual’s self-perception and self-image.

Interference with a sense of agency has the highest disruptive potential as it could lead individuals to doubt
themselves. In this aspect in particular, NT should be regarded with particular caution.

From an ethical point of view, in addition to the question of whether NTs are non-invasive or invasive, it is
also relevant whether they are used in the context of research or are consumer goods. Particular attention must
be paid to consumer products, as neurotechnology in the context of research and health interventions is in any
case subject to very strict regulations and is studied in a closed context.

As consumer goods, they affect a large number of people and the central question is whether people are able
to adequately assess the potential impact of the use of such technology on themselves and society.

There is also the risk that social pressure (both direct and indirect), in the face of various aspects such as the
pressure to perform, promises or hopes placed on technology, may encourage the increasingly reckless use of
non-invasive or even invasive NTs. They are also part of the debate on valorisation as consumer goods.

For many years, people have been trying to improve and optimise themselves and, from an ethical point of
view, there are good reasons both for (e.g., increased social performance, increased possibilities for individual
happiness in life) and against (e.g., possible pressure to conform towards the use of improvement, open questions
in relation to equity of access) the possibility of improvement (Schone-Seifert, 2007).

However, digital central nervous system enhancement represents a relatively new quality in the enhancement
debate. The generic term ‘neuro-enhancement’ refers to several areas of medical-technical intervention in the
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central nervous system. A distinction is usually made here between emotional, cognitive, moral, sensory and
motor enhancement.

However, more in-depth ethical analyses, both individual and societal, are needed to correctly classify this
complex issue (Fenner, 2019).

Digitalisation is not a sudden and unexpected natural phenomenon that has happened and is sweeping us away,
but a man-made transformation. Technological innovations — which today take place mainly in large multinational
companies or young innovative start-ups - are affecting the lives of many people with unprecedented intensity.

Many modern technologies are already accessible to the masses and this is a circumstance with enormous
potential for transformation with regard to the human-machine relationship in the most diverse areas of life
(Kirchschlager, 2022). NTs are (and presumably will become even more intensively so in the future) part of
this digital transformation. There is no doubt that these new technologies present many opportunities, but also
significant challenges. Technologies are never without value and are associated with power and the exercise of
power — perhaps not even visible to many at first glance. Behind technological innovations are the interests and
values of developers and producers. These interests and values are implicitly and/or explicitly part of the respec-
tive technologies.

At first sight, the question arises as to how these interests and values, which are consciously or unconsciously
part of individual technological systems, could influence users. This raises, for instance, questions concerning
freedom of action, but also in general concerning people’s vulnerability. In view of the increasing attacks on digi-
tal infrastructures in the sense of cyber-warfare, the recurring hacker attacks against individuals and companies,
and thus the overall vulnerability of digital infrastructures in the 21st century, we should also address the misuse
of such technologies. An increase in the connection between man and machine would presumably also transfer
this vulnerability to humans and lead to new dangers. These aspects are particularly important when considering
high-risk technologies and their potential impact on individuals and society, as such complex technologies always
involve a certain amount of energy. However, the various stakeholders (politicians, businesses, consumers, etc.)
must not forget that power always entails dependencies and pressures, but also responsibilities.

Considering the subversive potential of new technologies, in-depth research efforts are needed, particularly
with regard to these power relations and liability issues.

Finally, another central perspective should be emphasised that is intensively discussed in the debate on trans-
humanism but should be discussed even more intensively in the broader debate on digitisation: the anthropological
perspective. Technology ethicist Armin Grunwald points out that behind the ethical question of digital transforma-
tion lies the question of who the human being is; who does a person want to be in the face of a highly technologised
world and how can a person experience freedom, responsibility and creativity in this context (Grunwald, 2019a,
2019b, 2021). Grunwald therefore emphasises the question of the image of man in increasingly technologised
societies because the image of man is influenced by the increasing degree of digitisation. Technological develop-
ments in the field of NT are particularly disruptive in this context. The image of a ‘man in need of optimisation’
is often outlined, who without the synthesis of man and machine - especially in light of developments in the field
of artificial intelligence - risks falling further and further behind.

With the spread of NTs, it is rather possible to influence the central nervous system; the potential - individual
and societal — consequences (both medium- and long-term) are unpredictable. In view of the implications, this
topic should not be an innovation process driven by corporate interests but requires a broad scientific (especially
from the humanities) and social and political discourse and debate.

Conclusions

Neurorights as human rights in the age of Al

An attempt is made to summarize neuroscientific knowledge and experience in the context of neurotechnologies
and the legal, ethical and social consequences of their use. Notably, reality will prompt us to take further steps
to improve ethical and legal norms. According to the previously identified five neuro-rights, the author assesses
the necessity and expediency of their integration at the level of human rights and fundamental rights. These are:
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‘the right to mental privacy’, ‘the right to personal identity’, ‘the right to free will’, ‘the right to equal access to
mental augmentation, and ‘the right to protection from algorithmic bias’.

It is clear that the existing framework of human and fundamental rights provides a well-established and
effective protective shield.

The vulnus, if anything, is in the moment of interpretation and in a political choice of rigorous and strong
application of the existing regulatory framework, if necessary with maximum extension and a strict precaution-
ary criterion.

For example, the ‘right to mental integrity’ is already explicitly protected by Article 3 CFR as the ‘right to
physical and mental integrity’. Changing this to a separate ‘right to mental integrity’ would require differentiation,
assuming that the legislature did not introduce this right frivolously; it must mean something different from the
right already enshrined in Article 3. However, this raises new questions: is the understanding developed under
Article 3 transferable to the new right? Where are the limits? Would other aspects of integrity also need explicit
regulation? What is new?

The EU body of regulation, with strong consumer protection, fair competition, high product safety standards
and comprehensive digital integration, is well prepared to address the recognised problems associated with NT.
For example, medical devices and some NT devices are already heavily regulated by the MDR. Other NT de-
vices not covered by the MDR have to meet the general high level of protection. However, adaptations could be
considered, such as the explicit inclusion of neurological data in Article 9 GDPR or in an NT law, comparable to
the Al law. In both cases, the focus is exclusively on the regulation of high-impact technologies.

The next logical step is to intensify law enforcement efforts.

To this end, the EU should actively participate in telling the story of NTs, which implies the encouragement of
science and education, as well as strict control of their commercial communication. This comprehensive approach
ensures that the public receives accurate and balanced information, which is crucial for the effective regulation
and responsible development of NTs.

One of the main problems identified with NTs is our insufficient knowledge, which predominantly promotes
commercially used success stories for advertising, leading to ‘neuro-enchantment’ and ‘neuromyth’.

Consumer law, competition law and product safety law are well suited to counter false or exaggerated claims;
they just have to be used. There is a social need to tell people the real story of NTs, clarifying what we know and
do not know, where the opportunities, dangers and risks lie.

This means actively promoting NT research, publishing failures as well as successes, communicating results
in a comprehensible form not only through science but also through public administration, integrating it into
education and strictly controlling commercial representation.
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