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CpaBHUTeIbHASI XapaAKTePUCTHKA OPAaYHOro J0r0BOPa M0 POCCHIICKOMY M MYCYJIbMAaHCKOMY NPaBy

L.2CkBopuona T.A., ! Mocuenxko T.A., ! Hemuposa-Kopm 1O.B.,
! PocroBcekmii rocyaapereennblii 3xonomuueckuii yausepeurter (PUHX),
2 PoCTOBCKHIi roCy1apCTBEHHbII YHHBEPCUTET NyTel coo0ueHust

AHHOmMauua: 8 cmamve paccmMampusaromcs 0COOeHHOCMU NPABOBO20 Pe2YIUPOSAHUS UHCHMUMYMA OPAYHO20
002080pa 68 POCCUICKOM U MYCYTbMAHCKOM npase. Paboma noduepxugaem axmyaibHOCHb U 3HAYUMOCHb U3YYe-
HUSL DTMUX NPABOBHIX CUCHEM 8 KOHMeEKCme 2100amu3ayuy U MelCKYIbmyPHO20 83aUMOOelCmauUs, Ymo cnocoo-
cmeyem 6onee 21yOOKOMY NOHUMAHUIO MHO2000pA3Usi NPABOBbIX Mpaouyui. A6mopvl aHaIU3UPYOm cxoocmea u
Paziuyus 8 nooxX00ax K 3aKIIOYEHUI0, COOEPAHCAHUIO U NPABOGLIM NOCIeOCEUAM OAHHO20 8UOA COLAULEHUS, A
maxoice OYeHUBAIOm GUsHUE KYIbMYPHBIX, PETUSUOZHLIX U UCMOPUYECKUX (aKmopos Ha Gopmuposanue 3mux
npagosvix uHCmumymos. B poccutickom 3axonooamenbcmee Opaunviti 002080p 8bICHIYRAEH UHCIMPYMEHMOM, NO3-
BONAIOWUM YPe2YyTUPOBaMb B0NPOCHL, CEA3AHHbIE C UMYUWECTNBEHHBIMU OMHOUEHUAMU MeNCOY CYRPYeaMU HA OCHO-
8e NPUHYUNOB CB0D00bL 002060PA U PABHONPABUSL CMOPOH. B mo dice 8pems 6 MycyibManckom npase bpaunas pe-
2NAMEHMAYUSL MECHO CEA3AHA C PETUSUOZHBIMU HOPMAMU WaApuama, 2oe 002080p 0b1adaem e moavbko opuouye-
CKUM, HO U MOPAbHO-9muyeckum xapakmepom. Ocoboe @HUMaHUE YOeasiemcs 80NPOCAM, CEA3AHHbIM C npedeiib-
HOIMU 2DAHUYAMYU ABMOHOMUU 80U CYNPY208, OONYCMUMOCMU O02PAHUYEHUL UMYUeCMBEHHbIX U UHbIX Npas, a
MAKdHCce UHCIUTYYUOHATbHIM PA3TUYUAM 8 CYOeOHOlU npakmuke. B pe3yibmame nposedeHH020 Uccie008aHust ag-
mopamu cpopmynuposaHvl 8b1800bl U NPEOONHCEHUS NO COBEPULEHCTNBOBAHUIO POCCULICKO2O NPABOBO2O PeyIUpo-
BAHUSL UHCIUMYMA OPAYHO20 002080pda.
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Comparative characteristics of the marriage contract in Russian and Islamic law
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2 Rostov State Transport University

Abstract: the study explores the distinctive aspects of legal frameworks governing the institution of marriage
contracts within the contexts of Russian and Islamic law. The study emphasizes the relevance and importance of
analyzing these legal systems in the context of globalization and intercultural interaction, which contribute to a
deeper understanding of the diversity of legal traditions. The paper examines the differences and commonalities in
the methods of establishing, structuring, and enforcing such agreements, while also evaluating the role of cultural,
religious, and historical influences in shaping these legal frameworks. In Russian law, the marriage contract is
presented as a tool for regulating property relations between spouses based on the principles of freedom of con-
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tract and equality of the parties. At the same time, in Islamic law, marital regulation is closely connected to the
religious norms of Sharia, where the contract holds not only legal but also moral and ethical significance. Particu-
lar attention is paid to issues related to the limits of the autonomy of spouses' will, the admissibility of restrictions
on property and other rights, as well as institutional differences in judicial practice. Based on the findings of the
research, the authors developed recommendations and insights designed to enhance the legal framework governing
the institution of marriage contracts within Russian legislation.
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BBenenue

HccnenoBanue MHCTHTYTa OpayHOIro JOrOBOpa 4epe3 MPH3MY CPaBHEHUS POCCUHCKOrO 3aKOHOAATEIbCTBA U
HOPM MYCYJbMAHCKOI'O IpaBa MPEACTABISACT COOOM BaXKHBIM M aKTyaJIbHBIA acleKT NMPaBOBOW HayKH. bpauHbIi
JIOTOBOP TPENCTABISIET COOON BaYKHBI MHCTPYMEHT PEerylIMpOBaHUs UMYIIECTBEHHBIX U HEUMYIIIECTBEHHBIX MIPaB
CYTIPYTOB KaK B POCCHIICKOM, TaK ¥ B MyCyJIbMaHCKOM TipaBe. MTHCTHTYT OpavyHOTro JOTOBOpPa MO3BOIISET PEryIHPO-
BaTh UMYILIECTBEHHbIE OTHOILLIEHUS CYNPYTOB, 3allMILAs UX IpaBa U UHTEPECHI, HO MOAXO/bI K €r0 COJEPKAHUIO U
(hopMe BappHPYIOTCS B 3aBHCUMOCTH OT TIPABOBOM CHCTEMBI.

CrnenmyeT Takke yka3aTh Ha TO, 4TO Poccus mpencTaBnseT co0oii MHOTOHAIIMOHATBHYI0O ¥ MHOTOKOH(ECCHO-
HaJIbHYIO CTpaHy, IJ€ COCYIIECTBYIOT pa3jIMuHbIe KYJIbTYPHBIE UM MPaBOBbIE cUCTEMBbI. B coBpemeHHoOll Poccun
UMEETCsl 3HaYUTEIbHAs PEIMTHO3Has MciaMckas oOmuHa [1]. M3BecTHBIN SKCIepT B 00JIACTH MYCYJIbMaHCKOIO
npaBa JI.P. CrokusiiiHeH BBICKa3bIBA€T MHEHHE, YTO MHTErpalys OTACIbHBIX HOPM, IPUHUIUIIOB U 3JIEMEHTOB MY-
CYJIBMaHCKOTO MpaBa B IPaBOBYIO cucreMy P® — 3T0 BNOJIHE peabHas BO3MOXKHOCTD JIJIs NAJIbHEMIIETO pa3BUTHS
3aKOHOJIaTEJIbCTBA B HEKOTOPBIX PECIyOJIMKax, BXOAAIIUX B coctaB Poccuiickoit ®denepanuu. [lo ero MHeHwHIO,
HEOOXOMMO SICHO TTIOHUMATh, YTO MYCYJIBMaHCKOE IPaBO HE TOJIHKO MMEET IEPCIEKTHBHI B JAHHOM PErHoHe, HO H,
BO3MOJKHO, OyZIeT UTpaTh KIHOYEBYIO pOIib B OPMUPOBAHHH TpaBoBOro Oyaymiero. boxee Toro, manmpHeiimee pas-
BUTHE TPABOBOM CUCTEMBI B 3TUX TEPPUTOPHUAX, KAK CUATACT CICIIUAIKCT, BPSI JIU OyAET OCYIIeCTBUMO 0e3 o0pa-
IIEHUS K IapuaTCKuM HopMam [2].

Takxke paccCMOTpEeHHE MHCTUTYTa OpAaYHOTO JIOTOBOpA IO POCCHICKOMY M MYCYJIBMaHCKOMY IIPaBy aKTyallbHO
MIPH 3aKJIFOUEHUM MHTEPHAIMOHATIBHBIX OpakoB. CpaBHHUTEIbHASI XapaKTEPUCTUKA MHCTUTYTa OPavyHOro J0roBopa
MOMOT'aeT BBISIBUTH KYJbTYPHBIE OCOOCHHOCTH U MPABOBBIC TPATUIMK, KOTOPBIC OKA3bIBAIOT BIMSHUE HA POPMHUPO-
BaHHE OTHOILLEHUHN B CEMbE UHTEPALIMOHAIBHOTO XapaKTepa.

Heap nccaenoBanus — MPOBeICHNUE CPABHUTEIBHOTO aHAIN3a HHCTUTYTa OpavyHOro TOTOBOpa B POCCHICKOM U
MyCYyJbMaHCKOM IIpaBe, Y4TO IMO3BOJISET HE TOJBKO yriayOWTh NMOHMMAaHHE OCOOECHHOCTEW KaXKOTO M3 MPaBOBBLIX
MOJIXOJIOB, HO M BBISIBUTH BO3MOXKHBIE TIEPECEYCHUS U TOYKH COTMIPUKOCHOBEHUS, YTO OCOOCHHO BaYKHO B KOHTEKCTE
II00ATN3aIUH U YCUIICHHUSI MEXKKYIIETYPHOTO OOIICHHS.

3agaum — npoaHaIM3UPOBaTh 0OCOOCHHOCTH OPAaYHOIO JOrOBOPAa MO POCCUKMCKOMY 3aKOHOJATENBCTBY U B MY-
CYJIbMAaHCKOM IIPaBe, BBISBUTh UX CXOJICTBA M Pa3jiMyus, MPOOJIEMHBIC aceKThl M JaTh PEKOMEHAINU 110 COBEp-
IIICHCTBOBAHHUIO POCCHUICKOTO MPAaBOBOTO PETYIMPOBaHUS B ykazaHHOU cdepe. CyIIeCTBEHHOE Pa3InUHe MEXKIY
JIBYMSI IPAaBOBBIMH CHCTEMAaMH 3aKJIIOUACTCSI B UX OCHOBE: B POCCUICKOM OpadvHbIi TOTOBOP CTPOUTCS Ha CBETCKOM
3aKOHOJATEIBCTBE U MPUHIMIIAX UHIUBUYAIbHOW aBTOHOMHUH, B TO BPEMs KaK B MyCyJIbMaHCKOM ITPaB€ OH TECHO
CBSI3aH C PEJUTHO3HBIMU MPEANUCAHUSIMU. JTO MPUBOAUT K PA3IUUUAM KaK B COAEPIKATEIHHOU YacCTH JOroBOpa,
TaK U B €0 MPaBOBOM MPUPO/IE.

I'mmoTe3a — ypoBEHb MPABOBOTO PETYIMPOBAHUS OPavyHOTO JTIOTOBOPA B POCCUUCKON MPaBOBOW CHCTeME OymeT
MOBBIIICH B CIydyae BKJIIOYEHHUS B JACHCTBYIOIIEE CEMEHOE 3aKOHOAATENbCTBO BO3MOKHOCTH YPEryJIHUPOBAHUS
Opa4yHBIM JIOTOBOPOM HEKOTOPHIX HEUMYIIECTBEHHBIX OTHOIIEHUN MEXIY CYIpyTraMu.

MaTtepuaJjbl 1 METOAbI HCCIETOBAHNH

B pamkax mpoBeIeHHOTO HCCIIEIOBaHUA OblIa HCIIOJIB30BaHA METOIOJIOTHS, OCHOBAaHHAsS HA CHCTEMHO-
CTPYKTYpPHOM TOJIXO7Ie, KOTOpas cO4eTanach ¢ O0IeHayYHbIMU METOaMH, TAKUMH KaK aHaJl3 U CUHTE3, a TAKXKE C
palloM MHBIX ToAX0A0B. IIpu paccMOTpeHHMM 3aKOHOJATENbCTBA U IMPABOBBIX HOPM, PETYIUPYIOIIUX HUHCTUTYT
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OpadHOTO JOrOBOpa B POCCUHCKOM W MYCYJIBMaHCKOM IIpaBe, MPUMEHSUINCh METOABI CPaBHUTEIBHO-TIPABOBOTO
aHanm3a, (OpMaNTBHO-IOPUANIECKOTO HCCIETOBAHHS U ICTOPHYECKOTO MOIX0Ia.

OMITMPUYECKYI0 OCHOBY HCCJIEIOBaHI COCTAaBIIIM HOPMAaTHBHO-TIPaBOBbIe akThl Poccwiickoit Penepanyu u 3a-
PYOEXKHBIX CTpaH, Hay4YHas M CIIeHMATN3UPOBAaHHAsI IPAaBOBas JTUTEPATypa, a TAKKe MaTepHaibl CyAeOHOH MpaKkTH-
KH.

Pe3yabTaThl U 00CyKIEHUS

B cootBercTBuu co crarbeit 40 Cemelinoro xoaekca Poccuiickoit @enepanyu [3] (nanee — CK P®), 6paunbrit
JIOTOBOp IMpEeACTaBisieT COOOH COTrTalleHne MEeKAY CYIpyraMu, Onpeessollee UX UMYIIeCTBEHHbBIE TpaBa U 005-
3aHHOCTH KaK B IEPHOJ] CYIIECTBOBAHMS OpakKa, TaK ¥ ITOCIIE €r0 PaCTOPKEHHSI.

B poccuiickoM 3aKOHOATENBCTBE 3aKPEIUICH NEPEYEHb BAXKHBIX MOJOKEHHUM, KOTOPhIE MOTYT HAUTH CBOE OT-
pakeHue B OpauyHOM J10TOBOpE. B X 4HCI0 BXOIUT:

— peryimpoBaHHE MpaB U 00S3aHHOCTEH CyNpYy>KECKUX MapTHEPOB B BOMPOCAX MaTEPHUAIHHON MOAJEPKKU: 3TO
MOJKET BKIIIOYATh B ceOsl OmpeieNieHre pa3Mepa JIEHEeXKHBIX BBIIUIAT, YCTAHOBJICHHE MOPSAKA WX NEpEeUNCICHIUS,
o0ecriedeHne OAHOTO U3 CYNPYIOB CPEACTBAMH, a TAK)KE KOHKPETH3aLUs CPOKOB TAKHX BBIILIAT C Y4€TOM BO3MOXK-
HBIX KHU3HEHHBIX 00CTOSTENLCTB;

— OIlpeJleNIeHre y9acTusl B JOXOJaX MapTHepa, 4TO 0COOEHHO aKTyajbhbHO, KOT/Ia pedb UIET O COBMECTHOU COO-
CTBCHHOCTH HEABMKMMOCTHU HUJIU NPCANIPUATUA, IPUHOCAIICTO KaK HpI/I6I>IJ'II), TaK U MOTCPH.

— YCTaHOBJICHUE IOPSJIKA, 10 KOTOPOMY KaKIIbli U3 CYNPYTOB HECET PACXO/bl HA CEMEWHBIE HYXK/Ibl HE3aBUCHU-
MO OT YPOBHS MaT€pHAILHOTO OJIATOCOCTOSTHUS CEMBH.

[lepeunciieHHBIEC acTIEKTHI HE OTPAaHUYMBAIOT COJECPKAHNE OPavyHOTO KOHTPAKTA, TaK KaK B HETrO MOYKHO BHECTH
JIIO6I)I€ IIOJIOKCHUS, I'TTaBHBIM TpC6OBaHI/IeM K KOTOPBIM SABJIAIOTCA UMYIICCTBECHHBIC OTHOIICHUSA CYIIPYTOB.

CrnemyeT OTMETUTH, YTO CBOOONA 3aKIIOYECHHs OpavyHOTO JOTOBOpa HE siBisieTcs: Oe3ycioBHOU. CyIecTBYIOT
oTpezieNieHHbBIE TPaBUIIa, KACAIOIINECs COEpyKaHMsI KOHTPAKTa, KOTOPBIE 00S3aTENbHEI K COOIOICHHUIO.

Cratps 42 CK P® comepkuT CHCOK YCIOBUM, KOTOPBIE PETYIUPOBATHCS OpayHbIM COrJallleHHeM IO POCCHil-
CKOMY 3aKOHY He MOryT. Tak, OpauHbIii JOrOBOp HE MOKET COJEPIKATh YCIOBHUS, KOTOPbIC OIPaHHUYUBAIOT CIIEAY-
FOIIEe MOMEHTBI: CIIOCOOHOCTH CYIpPYTOB 00JIamaTh IpaKIaHCKUMH MPaBaMH M OCYIIECTBIATh UX (TIPaBOCIIOCO0-
HOCTbB), @ TaKXKe UX BO3MOXXHOCTh CBOMMH JIEHCTBUSMH MPHOOPETaTh MpaBa W UCIONHITH 005S3aHHOCTH (Jleectio-
COOHOCTB); MPaBO KAXJOTO W3 CyNpYyroB oOpamathes 3a CyneOHON 3alUTOi CBOMX WHTEPECOB; MPaBO CyIpyra,
KOTOPBIX SIBISIETCSI HETPYIAOCIIOCOOHBIM M HYXIAeTCs B TOJIEPIKKE, HA MOydeHHEe HEOOXOIUMOTO COAEPIKaHUS;
BOTIPOCHI, CBA3aHHBIE C PETYJINPOBAHUEM JIMYHBIX HEMMYIIIECTBEHHBIX OTHOIICHWH MEXIy CTOPOHAMH; a TaKKe Te
npaBa 1 0053aHHOCTH, KOTOPBIE CBS3aHBI C IETBMH, U APYTHE TOJI0KEHHsI, KOTOPhIE MPOTUBOPEUAT 3aKOoHY [4].

CornacHo 3aKk0OHY, Opa4HbIN JOTOBOP JOJDKEH OBITh 3aKIIOYEH B MUCHBMEHHOW (OpMe M yIOCTOBEPEH HOTapH-
anpHO. DTO TpeOoBaHUE 00eCIeunBaeT 3allUTy NpaB CYIIPYTOB U TapaHTHUPYET, YTO YCIIOBUS OTOBOpa OYIyT HC-
MOJTHATHCS. BakHO OTMETHTH, 4TO OpaydHbIif TOTOBOP HE MOKET COJEpkKaTh YCIOBHUH, Kacalomuxcs JUUHBIX IpaB U
00s13aHHOCTEH CyNmpyroB, TaKMX KaK MPaBO Ha JIWYHYIO JKU3Hb WX MPaBO Ha BOCIUTAHUE JETEH, TaK KaK 3THU BO-
MIPOCHI PETYIUPYIOTCS HOPMaMHU MOpPAJId M CEMEHHOT0 3aKOHOIATeNILCTRA.

Mexmy TeM Takue IOJIOKEHUS POCCUIICKOTO 3aKOHO/IATEIbCTBA HE OECCITOPTHBI U CIIeTyeT 00paTUTh BHUMaHHUE
Ha BO3MOXXHOCTh Y4Ye€Ta TaKOro yCJIOBHSI B OpayHOM COTJIAIIEHWH KakK OIeHKa JOMAIIHEeTro Tpyaa cympyra. Tak,
A.M. Paber cripaBemMBO 3aMedaeT, 9TO B OTEUECTBEHHOM 3aKOHE HUKAK HE OIEHWBAETCS BKJIAJ CYNpyTa, Beay-
IIero AoMalrHee X03sSUCTBO, B o0miee umymiecTBo [5]. bedycnoBHo, OBIBalOT CiTydau, KOT/Ia OAMH U3 CYNPYTrOB HE
OCYIIIECTBIISIET TPYJOBYIO AEATEIHHOCTh, a TAKXKe HE yJeNsIeT AODKHOTO BHUMAHUS BEJICHUIO JOMAIITHETo XO3sil-
CTBAa U BOCIIMTAaHUIO I[eTeP'I. Ha nam B3I, 6BIJ'IO OBl MOJIE3HBIM YUUTHIBAThH B 6paLIHOM J0T0BOPEC OLCHKY JIMYHOT'O
BKJIaJ[a CynpyTa, BEAYIIEro JOMAITHEe X035iCTBO B MPUPOCT UMYIIecTBa. Ecin ke oMH 13 CynpyroB He paboTaer
N HC BECACT AOMAIIIHEEC XO3SHCTBO U YKIOHACTCA OT BOCIIMTAHUA I[eTeﬁ 3TO MOTJIO 6LI CIIYKUTb YCJIOBHUEM JJIA 110-
Jy4eHUs IPYTUM CYNPYroM HMYIECTBEHHOH KOMIICHCAIIMH TI0 OpavyHOMY JOTOBOPY.

B mycynbmaHCKOM IpaBe OpauHbId JOrOBOp (HHMKAax) SBISIETCS HEOTHEMIJIEMOW YacThIO 3aKIIOYEHHUs Opaka H
OIMCHIBACT MpaBa M 0053aHHOCTH CTOPOH. OH, KaK NPaBHJIO, BKIIOYAET CIEIyOLIee:

— Maxp — 00sA3aTeIbHBIN IMOJApPOK OT KE€HUXa HCBECTE, KOTOpLIfI MOKET OBITH B JACHCKHOM WJIKM MAaTC€pPUaJIbHOM
9KBHBAJICHTE.

— YcnoBusi, Kacaroyecs COBMECTHOTO MPOKUBAHUS, 00SA3aHHOCTEH MO0 BEACHUIO JOMALIHEr0 XO035icTBa, (pu-
HaHCOBOW MOJJIEP)KKU U BOCTIUTAHUS JIETEH.

— IlpaBa Ha pa3Boj U yCIOBHS, IPU KOTOPBIX MOXKET OBITh HHUITUUPOBAH Pa3BoJ (Talnak).
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MycynpMaHCKOE MPaBo, 3akiloyaeMoe Ha ocHoBe KopaHa u XaamcoB, paccMarpuBaeT Opak HE TOJBKO Kak
IOPUIMYECKUI KOHTPAKT, HO U KaK JTyXOBHBIN CO03. [[03TOMY, XOTS 3JIEMEHT HMYIECTBEHHBIX OTHOLIEHHI BaXKEH,
AKIICHT TAK)Ke JAETacTCAd Ha COBMECTHON OTBETCTBEHHOCTH CYIPYTOB 110 OTHOIIEHHIO IPYT K IPYTY U K CEMBE.

B MycyapMaHCKHX ToCyJapcTBax MOCTCOBETCKOIO MPOCTPAHCTBA OpayHBIN JAOTOBOP TpPaKTyeTcs HECKOJBKO
MHaye, YeM B TPAJAULUAX MYCYJIbMAaHCKHUX MPABOBBIX CUCTEM. 3aKOHOMATENbHbIE IOJX0AbI TUX CTpaH BO MHOI'OM
CXOXHU C poccuiickuMu HopMamu. Hanpumep, B Ka3zaxcrane BO3MOXXKHOCTBH 3aKiIOYEHHSI OpavyHOro JOTOBOPA
NPEAOCTABISIETCSl HE TOJIBKO CYNpyraM, HO M TeM, KTO TOJIBKO cOOMpaeTcst BCTYMUTH B Opak [6].

Kak ormeuaer A.H. JleBymkun, npenoctaBieHre OyIyIuM CYNpyram IOPHINYECKOW BO3MOXKHOCTH 3apaHee
0(OpPMUTH CBOM AOTOBOPEHHOCTH MI'PAeT BaXKHYIO pojb. [1o ero MHeHHI0, KOrza napa eie He CBsi3aHa O(QHUIHATb-
HBIMHU CEMEHHBIMH 00513aTeIbCTBAMH, OTCYTCTBYIOT OOIIME IETH U COBMECTHO HAKUTOE UMYILECTBO, OyIyIIye cy-
NpPyTd MOTYT TOPa3g0 OCO3HAHHEE U TINATENbHEe MPUUTH K MPUEMIIEMBIM JUIsi 00E€MX CTOPOH PEHICHUSIM, Kacaro-
IIMMCSI KaK MMYIIIECTBEHHBIX, TaK M JIMYHBIX ACIIEKTOB UX OTHOLICHUH [7].

CpaBHHBasi POCCUHCKUII M MyCYJIBMaHCKMH MOIAXOIbl K OpayHOMY IOTOBOPY, MOXHO BBIIEIUTH HECKOJIBKO
KITFOUEBBIX OTJIMYUI U CXO/ACTB:

— Ilpupona moroBopa. B poccuiickom mpaBe OpadHblii JOTOBOP SIBISIETCS TPAXKIAHCKHM COTJIAIICHHEM, B TO
BpeMsI KaK B MyCYJIBMaHCKOM — 3TO COYETaHHE FOPUANYECKOTO U JYXOBHOTO KOHTPAKTA.

— CopnepixatesbHbIE 21eMeHTHL. B 000uX ciydasx ecTh BHUMaHUE K UMYIIECTBEHHBIM BOIIPOCAM, HO B MYCYJIb-
MaHCKOM IIpaBe CJelaH aKlEeHT Ha 00s3aTeNbCTBAX U MPaBax, BHITEKAIONINX U3 PEIIMTHO3HBIX HOpM. Kpome Toro, B
MYCYJBMaHCKOM ITpaBe OpayHbIil JOTOBOP MOXKET PEryIHPOBATh JUUHBIC HEUMYIIECTBEHHbBIE OTHOLICHUSI.

B cootBerctBumn ¢ CemeitHpiM konekcoM KopomeBctBa Mapokko, koToperii Berynui B cury B 2004 roxy [8],
CyIIpyraM IpeaoCTaBICHO MPaBo BKIIOYATh B OpauHbIi TOTOBOP (aK[ a3-3aBaX<) YCIOBHS, ONMPEACISIONINE UX JTHY-
Hble HEUMYILIECTBEHHBIC B3aMMOOTHOIIEHUs. Takoil JoroBop HEOOXOAUMO 3aKIIIOYUTE 0 Havyajga COBMECTHOM ce-
MeiHOH xu3HU (OnHa). OTHAKO TPH €ro COCTABICHUH HE JIOMMYCKAETCS BKIFOUYEHUE TIOJIOKEHHH, TPOTHBOPETAIITIX
HOpPMaM IlapraTa Wik OCHOBHBIM ILIeJisiM Opaka [9].

— ®opma u peructpanms. Poccust TpeOyeT HOTapUaATBFHOTO 3aBEPEHUS], TOra KaKk MyCYJIbMaHCKHH Opak MOXeT
3aKIII04aThCs 6e3 (HopMaabHON PErucTpaliy y CBETCKUX BJIACTEH, XOTS 3TO 3aBUCHT OT MECTHOCTH U TpaJuLUi B
JaHHOM cTpaHe. Kak mpaBmiio B cTpaHax MycyJIbMaHCKOTO MpaBa Opak COBEPIIACTCS ITyTeM 3aKIIIOUEHHsI OpayHOTro
JIOTOBOPA, yAOCTOBEPSIEMOT0 TyXOBHBIM JuiioM [10].

B cayuasx 3axmroueHrs] HHTEPHALMOHAIBHBIX OpakoB HEN30EKHO BCTAET BOIIPOC O ACHCTBUTEIBHOCTH OpayHoO-
ro KOHTpaKTa 3aKJIFOUEHHOI0 M0 3aKOHAM MHOCTPAaHHOTO rocyaapcTBa. Tak, B IOpHANYECKON JINTEpaType OTMeda-
€TCsl, YTO €CJIM MPUMEHUMBIM SBIISIETCS MHOCTPAHHOE TIPaBO, TO OMpEeIeHHE TOYHOIO 00beMa MMYIIECTBEHHBIX
npaB U 00SA3aHHOCTEH CynpyroB Oy/IeT OCHOBBIBATHCS HA THIIMYHBIX PEKUMAX, 3aKPEINIEHHBIX COOTBETCTBYIOIIMM
3apyOeKHBIM 3aKOHOATENHLCTBOM. B 3T0M cuTyaumn pocCHUHCKUI HOTapHyC TOJDKEH HPOSIBISITH 0CO0YI0 OANTENb-
HOCTh TPH yJOCTOBEPEHHH OpayHBIX COTJIAIICHHH, COJEp)KAlIUX FOPUANYECKHE KOHCTPYKIIMH, KOTOPHIE COBEp-
IIIEHHO HE COOTBETCTBYIOT HOpPMaM POCCHIICKOro IMpaBomnopsaka. Hanmpumep, HexenaTeabHO MOATBEPKAATH UMY-
IIECTBEHHBIE JOTOBOPBI MEXIY CYNPyraMy, BKJIIOYAOLINE NIepeaady MpUIaHoro OT OJHOTO cylpyra Ipyromy (Imo-
IOOHBIE MEXaHU3MbI XapakTEePHbI I psAa CTPaH, CIACAYIOUINX MyCYJIbMaHCKUM IPABOBBIM TPAJULMSIM), TaK KaK
TaKWe COTJIANICHHUS TTOTeHIIUAIBFHO MOTYT OBITh IPU3HAHBI MPOTHBOPEYALIMMH OCHOBaM TyOJIUYHOTO Topsiaka Poc-
cuiickoit @enepanyu [11]. B 1r060M citydae HOoTapuycy ClieyeT pa3bsiCHUTH CYHpyraM BO3MOXKHBIE CIOXHOCTH,
KOTOpBIE MOTYT BO3HUKHYTb IIPH NCIIOJHEHUH TaKOTO COTJIAIIEHMsI Ha TeppuTopuu Poccuiickoit denepanyy.

BrIiBOABI

Wtak, MOXHO 3aKIIOUUTH, YTO LIeJb pabOThI BHIOJHEHA, TIOCTABIICHHBIC 3a/1a41 YCIICIIHO Peali30BaHbl, a BbI-
JIBUHYTas THIIOTE3a HAlLIa CBOE MOJITBEPKICHHE.

BpauHblii JOTOBOP — 3TO BaXHBIN IOPUANUECKUN MHCTPYMEHT, KOTOPBIA TOMOraeT CynpyraMm CTpyKTypHUpOBaTh
CBOM MMYIIIECTBEHHBIE U JMYHBIE OTHOIICHUS KaK B POCCHICKOM, TaK M B MYyCyJbMaHCKOM mpaBe. HecMoTps Ha
pasnuyMs B MOAXO0MaX, TJIaBHBIA MPUHIMII — 00eclieueHre coracusi CTOPOH U 3amuTa ux npas. [loHnmanue sTux
pa3nuYMid U CXOXKECTeH MMeeT BaXKHOE 3HAYCHHUE JUIsI MPABONPUMEHUTENFHON MPAKTUKU M pa3pad0TKH KOHLETINN
UMYIIECTBEHHBIX OTHOIICHUI B COBPEMEHHBIX YCIIOBHSAX. MeXy TeM, He0OX0AUMO OOpaTWTh BHUMaHUE HA TO,
YTO B POCCHUICKOM NpaBe B OTJIMYUE OT MYCYJIbMAHCKOT'O JINUHBIE HEUMYIIECTBEHHBIE OTHOILLIEHUSI HE MOTYT OBITbH
periaaMeHTHPOBaHbl OpayHbIM JOTOBOPOM.

Ha nam B3rmsit, B pOCCHHACKOM CEMEHHOM 3aKOHOAATENLCTBE JIOJDKHA OBITh MPEAyCMOTPEHA BO3MOXKHOCTD ype-
TYJTUPOBaHUS OpavyHBIM JOTOBOPOM HEKOTOPBIX HEUMYIIECTBEHHBIX OTHOIICHNH MEXIY CYNPYyTamH.

Jns nocTikeHus AaHHOM LeNu Lenecoo0pa3sHO OCYIIECTBUTh M3MEHEHHUS] B COOTBETCTBYIOIIMX MyHKTax Ce-
MeitHoro Koziekca Poccuiickoiit denepanuu. B crathio 40 Cemeitnoro kojiekca Poccuiickoit denepanuu 1enecoo0-
pa3HoO BHECTH JOIOJIHEHHE, YKa3bIBaIOIlee Ha BOZMOXKHOCTh PETYJIUPOBAHMS B OpaduHOM JOTOBOpPE OTAEIHHBIX ac-
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MEKTOB JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHUU MEXOY cympyramu. Tak, BOZMOXKEH Y4eT aMOpaibHOTO MOBEJE-
HUSl Cympyra BO BpeMs Opaka IpH paclpeielieHHH CYNpyKeCKOTO WMYIIECTBA M BO3MOXHOCTH IMPEIyCMOTETh
MMYIIECTBEHHYIO KOMIIEHCAIIHIO B TIOJIB3y TOOPOCOBECTHOTO Cympyra. Takyke CTOWUT MPeUI0KUTh N3MEHUTH ITYHKT
2 cratbu 31, NOMOJHUB €ro MOJIOKECHUEM O TOM, YTO MOPSIOK COBMECTHOTO MPHUHATHS CyNpyramu pelieHdud Imo
BOIPOCAM CEMEIHOM YKM3HU MOKET ObITh YCTAHOBJICH IIOCPEICTBOM 3aKJIFOUEHUST OpavyHOro JJOTOBOPA.
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