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AnHoTanus. Mcxoas U3 MO3UTHBUCTCKOTO MOHMMAaHMS HMPUHIUIIOB IpaBa,
IpOaHaIM3UPOBAHO 3aKOHOJAATENLCTBO Poccuiickoit ummepuy, HOPMATUBHO
3aKpeIuIsioniee IPUHIMUIIBI IPaXTAaHCKOro NporeccyaibHoro mpasa. O6oc-
HOBaHO TIOJIOKEHHUE, YTO B JOPEBOIIONMOHHON JOKTPHHE UMEIHUCH OIpese-
JICHHBIE TIPEICTABICHNUS O MPHHINIAX TPa)XITAHCKOTO IMPOIECCYalbHOTO 3a-
KOHOZJATEeIbCTBA, OJHAKO CIICIMAJbHEIN aHaIN3 HOPMATHBHBIX aKTOB C Iie-
JBIO MX BBIABICHUSIX HE MPOBOAWICA. BBIIeneHsl ocoOOCHHOCTH paboT mope-
BOJIFOLIMOHHBIX YYEHBIX — CHEIHANHACTOB B OOJNACTH TPa)KTaHCKOTO IIPOIIeC-
CyaJbHOTO TIpaBa, a IMEHHO: TEOPETU3UPOBAHHOCTD, PACCYKICHUS O TPUH-
IIUMAaxX IPAXKAAHCKOTO MIpoIecca «BOOOIIE» KaK HEKUX YHHUBEPCAIBHBIX HIESX
B OTPBIBE OT PEAIFHOI0 aHajM3a YCTaBa IpakJaHCKOTO CYIONpPOHU3BOJCTBA,
«BITUCBIBAHUE» POCCHUICKOTO T'PayKJIaHCKOTO IPOLECCyaIbHOTO MpaBa B 00-
IIeeBPOIEHCKHUI KOHTEKCT U KaK CJIEACTBUE 3TOTO UCIONb30BaHUE IITHPOKOTO
Kpyra HHOCTpaHHOU nuTepaTypbl. Ha ocHOBe aHamu3a YcraBa rpakaaHCKOro
cynonpousBozactBa 1864 r. u Umennoro ykasa, ganaoro Cenaty «O0 yupe-
JKICHUHN CyNeOHBIX ycTaHoBieHHH u 0 CymeOHBIX ycraBax» oT 20 HOAOps
1864 ., 000CHOBAHO U ClIeJIaH BBIBOJ, YTO B 3aKOHOJATEILCTBE POCCHICKOMN
UMIIepUH OBITO 3aKPEIICHO CeMb IPUHIUIIOB TPAKIAHCKOTO MPOIEeCCyab-
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HOTO MpaBa: 1) NpUHINI HE3aBUCUMOCTHU CyJeil; 2) MpUHIUI paBEHCTBA BCEX
nepes CylnoM; 3) TPHHLMII COCTA3aTENbHOCTH; 4) NPHHIMII T'yMaHH3Ma;
5) IpHUHIUTI CIPaBETMBOCTH; 6) TPUHITUN TJIACHOCTH; 7) TMIPUHIIUIT OBICTPO-
TBI CYAOTPOU3BO/ICTBA (IIPUHIINI PACCMOTPEHHS Jeja MO CYIIECTBY HE Ooiee
YeM B JIBYX HHCTAHIUSX).

KnroueBble c10Ba: IpakJaHCKOE MPOLECCYalbHOE 3aKOHOIATENbCTBO, CY-
nebnas peopma 1864 r., YceraB rpakIaHCKOTO CYZONPOHM3BOICTBA, IIPHH-
LIMITBI [TpaBa

B nocnennue pecATb—IATHAALATH JIET aKTUBU3UPOBAIICS HMHTEPEC HC-
cleoBaTeNel K U3YYeHUIO TPUHIUIOB IUBUJIMCTUYECKOTO miponecca [1-4],
BKJTIOYAIOLIETO B ce0si B HACTOsAIIEE BPEMs, KAK MUHHUMYM, I'paXkJaHCKOE,
apOUTpaXKHOE U aIMUHUCTPATUBHOE CYyONPOU3BOACTBO. OTHAKO MPUMEHH-
TenbHO K XIX BEKy MOXKHO TOBOPUTH TOJIBKO O CYILIECTBOBAHUU I'PaKIaH-
CKOTO IPOLECCA, TPAXKAAHCKOIO CyIONPOU3BOACTBA.

[To GonpIIOMY CYETy TpaXkIaHCKOE IMPOLECCYaIbHOE MPABO KaK caMo-
CTOsITENIbHAs OTpacib MpaBa copMmupoBaiack B Poccuu TOIBKO B pe3yib-
taTte cyaedHoit pegopmsr 1864 r. [5, c. 111], xoraa mosiBUIICS MEPBBIA KO-
TU(QUIHUPOBAHHBIA aKT, PETIAMEHTHPOBABIIUI I'pakKJaHCKOE CYIONpPOU3-
BOJICTBO — Y CTaB TPaKJaHCKOTO CyAOonpou3BojacTBa oT 20 HosOps 1864 T.
EcTecTBEHHO, M 10 3TOr0 B PA3JIMYHBIX HOPMATHUBHBIX NPABOBBIX aKTaX, Ha-
yyHas ¢ Pycckoil mpaBabl, UMEIUCh HOPMBI IIPOLECCYAILHOIO IpaBa. M3-
BECTHBIN JOPEBOMIOLMOHHBIN nponeccyanuct K.M. Manbimes cnpaBeainBo
OTMEYaJl, YTO «TPaXkJaHCKOE CYJONPOU3BOJACTBO €CTh SIBIEHUE HCTOpUYE-
ckoey [6, c. 1] u «aBIeHue moBceMecTHOe» [6, ¢. 5], ogHaKO Kak TaKOBOIO
CHELUAIBHOTO TPAXKIAHCKOT0 IPOLIECCYAIbHOTO 3aKOHOIATENbCTBA 10 1864 T.
B Poccun He Obu10.

Jlro6as oTpacnps mpaBa, OTpacib 3aKOHOJATEIbCTBA OA3HpPyeTCss Ha He-
KOTOPBIX MJIESX, JCKANIMX B €€ OCHOBE M ONPEIEIAIOIINX €€ XapakTep U
cozepkanue. Eciau Takue ujien HaxoasT HOPMAaTUBHOE 3aKpEIIEHUE, TO OHU
ABJIAIOTCSA NIPUHLIMIIAMU IIpaBa. JlaHHOE IOJI0KEHUE XOPOIIO MPUMEHUMO K
COBPEMEHHOMY 3aKOHOJATEIILCTBY, BO MHOI'OM C(OPMYIUPOBAHHOMY B CO-
OTBETCTBHM C JOCTHKECHUSIMHU IOPUAMYECKONM TEXHUKH, KOTJAa B TEKCTaX
HOPMAaTUBHBIX AaKTOB MMEIOTCS IJIaBbl WM CTaTbU, B HA3BAaHUU KOTOPBIX
€CTh CJIOBO «IIPUHLUI (MJIM «OCHOBHBIE Haydana»), W/WIH «IPUHIMID» HC-
II0JIB3YETCSl HEITOCPEJCTBEHHO B TEKCTE OTAEIBHBIX CcTaTel 3akoHa. B aToM
ClIy4ae, UCXOIA M3 MECTa 3aKpeIUICHUS COOTBETCTBYIOIIMX IIOJIOKEHUN B
TEKCT€ HOPMATHBHOI'O aKTa, Ha3BaHMs TIJIaB U CTaTeil, MX COAEpKaHMS,
MOKHO JOCTaTOYHO JIETKO MOHSTh, YTO 3aKOHOJATEb CYMTACT IPUHIIUIIAMU
OTpacJIy IIpasa.

215



ISSN 2587-9340. AxryansHble TpoOIeMsbl rocyfapersa v npasa. 2021. T. 5. Ne 18
OO6u1as Teopus U UCTOPHS IIPaBa U TOCyIapCTBa

Hecmotps Ha ckazaHHOE BbIIlIE, ONpe/IeJICHHbIE CII0KHOCTH UMEIOTCS C
YCTaHOBJICHUEM TOTO, KaKhW€ HOPMATHUBHO 3aKPEIJICHHBIC MOJIOKEHUS JIEeH-
ctBytomero I'TIK PO spustorcss mpuHIMmaMu. IT0 00YCIOBIMBACTCS TEM,
YTO 3aKOHOJAATENb N30pai HEeyJauHYI0 KOHCTPYKIUIO 3aKPETUICHHsI TPHHIIU-
MOB TpakaaHCKOro mporeccyanbHoro npasa B ['TIK P® — B komudumnmpo-
BaHHOM aKT€ OTCYTCTBYET U CTPYKTYPHBIA 3JIEMEHT, B HAa3BaHUH KOTOPOTO
UCTOJb3YEeTCsl CIOBO «IIPUHIUIT, U CAMO 3TO MOHATHE HU pa3y HE BCTpeya-
eTcsl B TEKCTE camMoro HopmaTtuBHoro akrta [7, c¢. 517]. Cienyer OTMETUT,
YTO TAaKOM MOJXOJA POCCHIMCKOTO 3aKOHOJATENs ABISETCS TPAJAULMOHHBIM —
oH ucnob3oBayics ¥ B ['TIK PCOCP 1923 r., u B I'TIK PCOCP 1964 1. [8].

Mpbl npoaHanu3upyeM, HAaCKOJIBKO TNIYOOKO yXOIAT KOPHHM YKa3aHHOMN
BBIILIE TPAJULUU B poccuiickoe mpaso. IIpu 3Tom ciegyer pa3nuuaTh AOK-
TPUHAJIbHBIE MPEJCTABICHUS 0 3TOMY BOIPOCY U TO, YTO M KaK PeabHO
OBLJIO 3aKPEIJICHO B HOPMATUBHBIX aKTaX.

W3yyast mpobiieMy onpeeneHus MPUHLIUIIOB MpaBa B JIOPEBOIIOIUOH-
HoU nutepatype, P.P. CaxanoB npuiien k BEpHOMY, Ha Hall B3I, BBIBO-
Iy, 4YTO TEOPETHKH TPaBa U MPEJICTABUTENIN OTPACIEBBIX HAYK, TPAKTUUYECKH
HE ylelsis BHUMaHUS 3TOM KAaTeropuu, B LIEJIOM IOJ MPUHILMIIAMHU TIpaBa
MOHMMAJIU «OCHOBHBIE, PYKOBOJIAIINE Havyalla U UAeH, Ha KOTOPhIX 0a3upo-
BaJICh HOPMBI, OTAEJIbHBIE HHCTUTYTHI U BCE IPABO B LIenomM» [9, c. 13].

Ecnu roBoputh 0 JTOPEBOMIONMOHHON HAyKe Tpa)XJaHCKOTO MPOIECCy-
aIbHOTO TIpaBa, TO MPAKTUYECKH BCE M3BECTHBIE €€ MpeACTaBUTEIN
(A.X. T'omemcten, B.JI. Ucauenko, K.M. Mansimes, 1.E. Durensman u ap.)
B TOW WJIM MHOUM CTETMEHU 3aTparuBalid MpoOIeMy MPUHIIUIIOB TPAKIAHCKO-
ro mpouecca. [Ipu 3ToM nMennch U crerualbHble UCCIEIOBAaHUS 110 3TOMY
Bompocy. B nepByro ouepenp, cieayeT Ha3BaTh OMyOJIMKOBAaHHYIO B KauecT-
BE OTJEIBbHOI OpOIIIOpBl peub, Mpou3HECeHHYI0 npodeccopoM Kazanckoro
yauBepcuteta E.A. HedenpeBbim «OCHOBHBIE Hayalla TPakIaHCKOTO CYIO-
npousBozcTBay [10]. Taxke otmMeTuM TeopeTnyeckyro crathio T.M. S16mouko-
Ba «K yueHHMIO 00 OCHOBHBIX MPHUHIIMIAX TPAXKIAHCKOTO MPOIECCay, BBIIIE-
IIyI0 B COOpHHKE, MOCBAIIECHHOM MamsTu mpodeccopa I'.d. IllepmieneBnya
[11]. Hakonemn, Henmb3st o0oiiTH BHUMaHUEM paboThl «Kypc rpakIaHCKOTo
npouecca: CyObeKThl U 00BEKTHI TMpoLecca, MPoIecCyanbHble OTHOIICHHUS U
JIeHCTBUS» U «Y4YEOHUK PYCCKOTO TpakIaHCKoro mpoiecca» E.B. Bacbkos-
CKOT0, B KOTOPBHIX B paMKax aHaju3a MCKOBOI'O MPOU3BOJCTBA YUYEHBIN IO-
CBATHJI IPUHLIUIIAM TPAXKAAHCKOTO Mpoliecca OTACNbHYIO IJ1aBy, KOTOpas Tak
u Ha3biBasiack «IIpuHuunel nmpoueccay [12, ¢. 333-444; 13, ¢. 87-122].

Jlnig Bcex yKa3aHHBIX BbILIE pabOT XapaKTEepHBI TEOPETU3UPOBAHHOCTb,
paccyXaeHus 0 MPUHIUIIAX TPaKJIaHCKOTO MpoIiecca «BooOIIe» Kak HEKUX
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YHUBEPCAIbHBIX UJIEAX B OTPBIBE OT PEAJBHOIO aHalW3a YCTaBa IPAKIaH-
CKOr'O0 CYAOINPOU3BOJICTBA, «BIHMCHIBAHHE» POCCHICKOIO TI'PaKJaHCKOTO
MPOLIECCYaJbHOTO IMpaBa B OOIIEEBPONEUCKUI KOHTEKCT U KakK CJEeICTBUE
ATOr0 UCMHOJIb30BaHUE IIMPOKOTO KPyra MHOCTPaHHOM JINTepaTyphl.

JIOKTpUHaNbHBIEC IPUHLIMIIBI [TPaBa, KAK HOPMAaTUBHO HE 3aKPEIUICHHBIE,
HO BEChbMa Ba)KHBIC HJICHU, KOTOPHIE HEOOXOIUMO OTIUYATH OT MPHUHIIUIIOB
MO3UTUBHOTO TIPaBa WJIM COOCTBEHHO MPUHITUIIOB TipaBa [14], B ToM uncie B
JadbHEHIIEM CTaBIIME NPUHIMIAMHU TPAXKIAAHCKOTO CYIONPOU3BOICTBA,
HallUIM BBIPAKEHUE HE TOJIBKO B TPYJax JOPEBOIIOLHMOHHBIX HCCIIEN0BaTE-
neii. bonee 4eTkoO IMEHHO B Ka4eCTBE OCHOBHBIX, TTABHBIX Haual OyIyIiero
CyJIOYCTPONCTBA U CYIOMPOU3BOACTBA OHU OBLIM CPOPMYIUPOBAHBI B pa3-
JUYHBIX 3aKOHOMPOEKTaX, HEKOTOPBIE U3 KOTOPHIX JieTsid B ocHOBY Cyne0-
HBIX yCcTaBOB 1864 T. B 1esioM U YCTaBa rpakJAaHCKOr0 CYJIOMPOU3BOACTBA
B YACTHOCTH.

MHoroo6pa3ue pa3IuYHbIX MPOEKTOB CYAEOHBIX MpPeoOpa3oBaHUil B
Poccuiickoil uMIiepuu MHOIAA MPUBOJUT COBPEMEHHBIX HCCIIENOBATEIEH K
MyTaHULIE MEXKIY JOKTPUHAIbHBIMU MPUHIUIAMH U COOCTBEHHO MPHUHIIM-
namu TpaBa U 3a0TyXJACHUIO OTHOCHTEIHHO TOTO, KAKWEe UMEHHO MPUHITH-
bl TPAXKIAHCKOTO CYAOMPOU3BOJICTBA OBUIH 3aKPEIJIEHbl B KOHEYHOM UTOTE
B HOPMAaTUBHBIX aKTax [5, c. 112]. Cienyer OTMETUTD, UTO U3YyUEHHUE Pa3BU-
THS WJEU PA3JIMYHBIX MHCTUTYTOB M COOTBETCTBYIOIIMX 3aKOHOIIPOEKTOB
HEKOTOPBIMU YYEHBIMH YCIEIIHO MPOBOJIUTCS, OAHAKO 3TO KAacaeTcs, B Mep-
BYIO o4depellb, cyaa NpUcsKHbIX [15—17] m mupoBoro cyaa [18-20]. Ilo-
NpeKHEMY, TPAKTHYECKH 0e3 BHHUMAHHS OCTaeTCsl mpobjemMa JOKTPUHAIb-
HBIX MPHUHIIMIIOB POCCUHCKOrO IMpaBa B MPOEKTaX CyAeOHBIX MpeoOdpa3oBa-
HUM B Poccriickoi nMIepuu.

[To G6omnpIOMY CUETY, 3HAKOMCTBO C JOPEBOJIOIMOHHON JTOKTPUHOU HE
npuOJKaeT Hac K OTBETY Ha BOIIPOC O MPHUHIMIAX FPaXKAAHCKOTO MpOIeC-
CyaJIbHOTO TpaBa, 3aKPEIUICHHBIX B POCCUIICKOM 3aKOHOJATENBCTBE BTOPOI
nosioBuHBl XIX Beka. Tak kKak KOAU(GUIIUPOBAHHBIM aKTOM B cdepe Tpax-
JTAHCKOT'O CYJONPOU3BOACTBA SIBIISICA YCTaB TPakIaHCKOTO CYAOMPOU3-
BoJicTBa 1864 r., TO JOrMYHO MPEANOJIOKUTH, YTO B HEM 3aKPEIJICHbBI PUH-
MBI TPAXAAHCKOTO MPOLIECCYaTbHOTO 3aKOHO1aTEIbCTRA.

M3HavyasibHO CTpyKTypa YcTaBa TpPaKJaHCKOTO CYAONPOU3BOJICTBA
BKJTFOUaia B ce0st «O01mue monoxkeHus» (cratbtt 1-28) u Tpu KHUTH (TIepBast —
«[Topsanok MpoU3BOACTBA B MUPOBBIX CYJEOHBIX YCTAHOBJIEHHSX», BTOpas —
«[Topsmok MPOU3BOACTBA B OOIIUX CYAEOHBIX MecTax», TpeTbs — «M3baTus
13 OOIIEro Mops/IKa TPaXKIAHCKOTO CYIOTPOM3BOCTBaY), a B 1867 T. B HETO
ObLTa BKITIOYEHA YeTBepTasi KHUra — «CyI0nmpon3BOICTBO OXPAHUTEILHOSY.
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Cpasy obpaTtuM BHHUMaHHUE, YTO 3aKOHOJATENbh B Poccuiickoit ummepun
HE TOJIBKO B YCTaBe TPaKIaHCKOTO Cya0npou3BoacTBa 1864 r., HO 1 BOOO-
IIe B HOPMAaTUBHBIX aKTax HE HCIOJIb30BajJ CIOBO «IpUHIUIY». C TOUYKH
3peHHUsI COBPEMEHHOW IOPUIANYECKONH TEXHUKHU HOPMBI-IIPHUHIIMIIBI JTOKHBI
pacronaraTtbcs B Ha4albHOM YacTH KOAU(GUIUPOBAHHOTO akTa (B «O0mmx
HOJIOXKEHUAX», «OCHOBHBIX IMOJIOKEHHSIX»), TO3TOMY BIIOJIHE 0OOCHOBAHHO
ObUTO OBl MCKATh MPUHIUIBI TPAKIAHCKOTO CYIOMPOU3BOACTBA B «OO0IINX
MOJIOKEHUAX» Y cTaBa IPasKIaHCKOTO CY/I0IPOU3BO/ICTBA.

B «OcHOBHBIX MOJIOKEHUSIX O MpeoOpa3oBaHuu cyaeOHol yactu B Poc-
cunm» 1862 r. «OO0muMe MOMOKEHUs» B YCTaBe TPaKIAHCKOTO CYAOIPOU3-
BOJICTBA JIaXKe HE MpeaycMarpuBaiuch. Llernecoobpa3HOCTh BbIIEICHUS 3TOTO
CTPYKTYPHOTO 3JIEMEHTa ObUIa OCO3HAHA 3aKOHOJATENEeM TOJILKO B 1864 T.
[Ipenmonaranoch, YTO B HErO JOJHKHBI OBITh BKJIIIOYEHBI BCE T€ CTAaThU YcC-
TaBa TPaXJTAHCKOTO CYIONPOU3BOJCTBA, B KOMX 3aKJIIOYAIOTCS B OOLIMX
qepTax ero riaBHble Hadaga'. COGCTBEHHO e STH TIIaBHbIC HAYAIA B Kade-
CTBE OCHOBOIOJIAraroluX HAeH, KOTOpbIE JOJDKHBI OBUIM JIeYb B OCHOBY
POCCHUICKOrO TPaXkIaHCKOTO CYJONPOU3BOACTBA, ObUIH CHOPMYIUPOBAHBI
eme B 1862 r.: «oTAEINTH CyAeOHYIO BIACTh OT UCHOJIHUTEIBHOM, aIMUHH-
CTPaTUBHOM U 3aKOHOJAATEIbHOW; MPUHATH OCHOBHOIO (DOPMOIO TpaskaaH-
CKOTO CyJia IpOLECC COCTA3ATENbHBIN, C JONMYUICHUEM 110 BCEM TIpaKAaH-
CKHM JieJlaM y4yacTHsl TOBEPEHHBIX U TJIACHOCTH CYJONpPOM3BOJACTBA; M Ha-
KOHEI[ IPUHATH 32 00IIee MPaBWIO, YTO TPaKIAHCKHUE JeNa JOJKHBI OBITh
pelaeMsl [0 CYLIECTBY He 60Jee KaK B ABYX CyICOHBIX HHCTAHIIAX) .

Taxkum oOpazom, ObuH cHOPMYTUPOBAHBI, 110 CYTH, YEThIpE MPUHIIUIIA
IPa)XAaHCKOTO CYI0IPOU3BO/ICTBA!

1) mpuHIMIT HE3aBUCHMOCTH CyJIeH, MOApa3yMEeBaBIINi CaMOCTOSTENb-
HOCTb CyJIeH NIPpY BBIHECEHUH UMH PEIICHHUS, PyKOBOJCTBO UMH IPH 3TOM 00-
CTOSITENICTBAMH JIeJla U BHYTPEHHUM YOEXKICHUEM, a TaKKe HE3aBUCUMOCTD
OT 3aKOHOAATEJIbHOM, UCIIOJIHUTEJIBHOW Y aIMUHUCTPATUBHOM BJIACTH;

2) NPUHIUI COCTSA3aTENbHOCTH, IMPEANoyaraBliMii paBeHCTBO MpaB U
00s13aHHOCTEHl CTOPOH B TPaXKIAHCKOM CYIOIPOU3BOJCTBE, IPOSBICHUE
UMU WHUIMATUBBI, BO3MOXKHOCTh IPUBJICUCHHE MPEACTaBUTENCH, YCTHOCTh
npoliecca, HaJu4ue CyJeOHBIX NMPEHUH Kak 00sA3aTeNbHOTO 3JIEMEHTa Cy-
neOHOTO Tpolecca;

! Cyne6nbie yctaBbl 20 HOsiOpst 1864 rona, ¢ H3I0KECHUEM PACCYkKACHUI, HA KOUX OHU
OCHOBaHbI, U3/1aHHbIe ['ocynapcTBeHHOW KaHUensipuei. 2-e uzf., pom. Crb., 1866. Y. 1:
VYcraB rpaxaaHckoro cyaonpomssoacTea. C. 14.

? Tam xe.
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3) OpUHIUN TJIACHOCTH, OCHOBAHHBIA Ha OTKPBITOCTH U IYOJIUYHOCTH
CPaKJIAHCKOTO CYJOMPOU3BOICTBA, OTCYTCTBUU KAHIICJISIPCKOW TalHbI, BO3-
MO>KHOCTH IIPUCYTCTBOBAThH B 3aJie Cy1€0HOT0 3aceqaHusl JH0OBIX JIUI] U OC-
BELIEHMsI X0/1a ITpolLiecca B IEPUOINYECKON I1eYaTH;

4) mpuHIUO PacCMOTPEHHs Jiela MO CYIIECTBY He Oojiee 4eM B JABYX
WHCTAHIIMSIX, YBOJSIINX MOPePOpPMEHHOE CYIONPOU3BOJICTBA OT TPAAUIIUCH
nopedOpMEHHOT0 Ipoliecca, XapaKTepHU30BaBIIETOCsI MHOTOYHCIEHHOCTBIO
Y 3aIyTaHHOCTBIO MHCTAHIIMM U, KaK CIEJICTBUEM 3TOT0, BOJOKUTOM.

B Takom ueTkoMm BHE yKa3zaHHBIE BbIIlIE€ MPUHLHUIBI (KpOME TOCIeIHe-
r0), K COXaJIEHUI0, He ObLIN M3JI0KEHBI B TEKCTE Y CTaBa TPaXKIaHCKOTO CY-
nonpoun3BoacTBa. OIHAKO MPOAHAIM3UPOBAB CoJiepxKaHue crarei 1-28 3to-
ro HOPMATHBHOTO aKTa, Mbl MOXEM YTBEpXAaTh, YTO MPHUHIIUI HE3aBUCHU-
MOCTHU CyZAEH Hales 3akpervieHue B crarbsix 1-3, 9, 10, npuHumn cocrsza-
TEIBHOCTH — B cTaThsix 4, 13—17, npuHUUI TIACHOCTH — B cTratbe 13 m
MPUHIIMIT PACCMOTPEHHUS JieNa MO CYIIECTBY He Oojiee yeM B JABYX MHCTaH-
musx — B ctatbe 11. OO0 3TOM CBHIETENBCTBYET HE TOJNBKO MPOBEICHHBIN
HaMH aHallu3, HO U B psjie ciay4yaeB ouIMaIbHble KOMMEHTAapUU COCTABH-
Teneit CyneOHBIX yCTaBoB®.

[IpuHIMIBI CynOyCTPOWCTBA M CYIONPOU3BOACTBA ObUIM 3aKpEIUICHbI
He TOJbKO B TekcTax CyneOHbIX ycTaBoB 20 Hosi0ps 1864 r. B ToT e aeHb
20 Hos16ps 1864 r. Anexcanap I moamucan menHoit yka3, nanasiii CeHaTy
«O06 yupexneHnn cyieOHbIX ycraHoBineHH u o CyneOHbIX ycraBax». B Ha-
YUYHOI TUTEpaType BEPHO OTMEUYAETCs, YTO B 3TOM HOPMATHUBHOM IPAaBOBOM
aKTe pa3BUBAIUCH uzeH, kotopble Anekcannp Il Bbickaszan eme 19 mapra
1856 r. B manudecre «O mpekparieHuu BoiHB [21, . 166].

B neOonpmiom ykaze «O0 yupexIeHUH CyIeOHBIX YCTaHOBJIEHUH U O
CyneOHBIX ycTaBax», HOCAIIEM, B TIEPBYIO oOdYepeab, HHPOPMAIMOHHO-
JeKJIapaTUBHBIN XapakTep, ObUIM MPOBO3TJIAIIECHBI HAEH, KOTOPHIE MO CBOEH
CYTH TaK)Xe SIBJISIIOTCS MPUHIUIIAMHU, HA KOTOPBIX OCHOBBIBAJIOCH BCE IMOpE-
dbopmeHHOE cyneOHOe 3aKOHOIATENhCTBO. B HeM nmMmeparop chopmynupo-
BaJl B KAYECTBE CBOETO (OKEJIaHUs» MyTeM BBeneHus CyneOHbIX YCTaBOB BO-
JIBOpUTH B Poccru ¢y CKOpBIi, MpaBblil, MUJIOCTUBBINA U PaBHBINA ISl BCEX,
a TaKXe BO3BBICUTH CYACOHYIO BJIAacTh, JaTh €l HAAJEXKAIIYH) CaMOCTOS-
TeNbHOCTh. TakuM 00pa3oM, B TEKCTE JAHHOTO HOPMATHUBHOTO IMPaBOBOIO
aKThl OBLTM 3aKpeIUICHbl TaKUE MPHUHIIUIBI CYJA0YyCTPOMCTBA U CYAOMPOU3-
BOJICTBA, B TOM 4YHCJI€ TPa)XJIaHCKOTrO CyIONpou3BojAcTBa. Ecin roBoputh

} Cyne6nbie ycraBbl 20 HOsiOpst 1864 rona, ¢ H3I0KECHUEM PACCYkKACHU, HA KOUX OHU
OCHOBAHBI, M3aHHBIE ['ocymapcTBeHHON KaHUespuen. 2-e m3n., mpom. Cmb., 1866. Y. 1:
VYcraB rpaxkaaHckoro cygonpomssBoacTea. C. 13-32.
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COBPEMEHHBIM SI3bIKOM, TO HOPMAaTUBHOE 3aKperieHue B ykaze «O0 yupex-
JeHUH CyNeOHbIX ycTaHOBieHUH W o CyneOHBIX ycTaBax» HAlUIM TaKHe
MPUHIIMIIBI, KaK HE3aBUCUMOCTh CyZa, PAaBEHCTBO BCEX MEpe]l CYAOM, ryma-
HU3M, CIPaBEIJIUBOCTh, OBICTPOTA CYAONPOM3BOJCTBA. Bce oHM, mpaBia,
MHOTJ]a B HECKOJIBKO MHBIX (hOpPMYJIUPOBKAX, ObLIM pEain30BaHbI B YCTaBe
IPaXXAaHCKOIO CyI0IPOU3BO/ICTBA.

B 3aBepuienue cratbu emie pa3 OTMETHM, YTO poccuiickoe mopedop-
MEHHOE 3aKOHOJATEIbCTBO HOPMAaTUBHO 3aKPENWIO HEKOTOPBIE OCHOBOIIO-
Jararolue UAeu rpakKIaHCKOro CYAONPOU3BOJICTBA, SBISIONINECS MPUHIU-
IaMH TpakJaHCKOTo mpoleccyanbHoro npasa Poccuiickoit umnepun. K nx
YUCITYy OTHOCSTCS: 1) MPHUHIIMI HE3aBUCUMOCTH CyJeH; 2) MPUHITUI paBeH-
CTBa BCEX IEpell CyAOM; 3) MPUHLMII COCTA3ATENbHOCTH; 4) NPUHLIUI T'yMa-
HU3Ma; 5) IPUHIUIT CIIPABEAJIMBOCTH;, 6) TIPUHIIUI TIACHOCTH; 7) TIPUHITUT
OBICTPOTHI CYJONPOU3BOICTBA (IPUHLIUI PACCMOTPEHHS Jeia M0 CYLIECTBY
He 0oJiee YeM B JIByX WHCTAHIIUSX ).
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Abstract. Based on the positivist understanding of law principles, we analyze
the legislation of the Russian Empire, which normatively enshrines the prin-
ciples of civil procedural law. We substantiate the position that in the pre-
revolutionary doctrine there were certain ideas about the principles of civil
procedural legislation, however, a special analysis of normative acts with the
aim of identifying them was not carried out. We highlight the features of pre-
revolutionary scientists work — specialists in the field of civil procedural law,
namely: theorization, reasoning about the principles of civil procedure “in
general” as some universal ideas in isolation from the real analysis of the
Charter of civil procedure, “inscribing” of Russian civil procedural law in the
European context and as a consequence of this, the use of a wide range of
foreign literature. Based on the analysis of the Charter of Civil Procedure of
1864 and the Nominative Decree given to the Senate “On the Establishment
of Judicial Regulations and on the Judicial Charters” dated November 20,
1864, we substantiate and conclude that seven principles of civil procedural
law were enshrined in the legislation of the Russian Empire: 1) principle of
independence of judges; 2) principle of equality of all before the court; 3) ad-
versarial principle; 4) principle of humanism; 5) principle of justice; 6) prin-
ciple of publicity; 7) principle of speedy proceedings (principle of consider-
ing a case on the merits in no more than two instances).

Keywords: civil procedural legislation, judicial reform of 1864, the Charter
of civil procedure, principles of law
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