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Abstract: In joint stock companies, shareholders have the right to request information from the board of directors and
auditors regarding the affairs of the company and to examine the company records when necessary. Thus, shareholders vote
more consciously and effectively in general assembly meetings. However, the shareholders’ right to obtain and examine
information is not unlimited. Company secrets and the interests of the company constitute the limits of the shareholders’
right to obtain and examine information. Shareholders have the right to request the appointment of a special auditor in
the matter where the right to obtain information or examination is exercised. If a special auditor is appointed, the special
auditor report cannot contain information on company secrets in his/her report. In addition, information contrary to the
interests of the company shall not be included in the special audit report. The study enjoys the basic doctrinal research
methodology. By using this research method, the provisions of the Turkish Commercial Code regulating the right to
obtain and examine information and special audit provisions will be discussed.
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IIpaBa akiuOHEPOB HA MOJIy4YeHUE U M3yuYeHUue MHPOPMALINH B AKIIHOHEPHBIX
001ecTBaxX MO TYPelKOMY 3aKOHOAATEIbCTBY
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AHHoOTanusi: B akimoHepHbIX 00IIECTBaX aKIMOHEPHI MMEIOT MPABO 3alpaliuBaTh Y COBETA TUPEKTOPOB U ayUTOPOB
nHpOpMALMIO O JieflaX KOMIIAaHWU W TIPH HEOOXOAWMOCTH M3y4aTh COOTBETCTBYIOIIME AOKYMEHTHI. TakuM o0pa3om,
aKIMOHEPbl MOTYT OoJiee 0CO3HAHHO U 3()(EKTHBHO roJI0COBATh HA O0OLIMX coOpaHusax. OIHAKO MMPABO aKIMOHEPOB Ha
HOJNyYeHUE U U3yueHHe HHPOPMALIUHU HE JJOJKHO OBITh HEOrpaHHYCHHBIM. HCTUTYT KOMMEpUECKOH TallHbl U HHTEPECHI
KOMIIaHHUHM OTPaHUYMBAIOT IpaBa aKIMOHEPOB Ha IOJyYEeHHE M HM3yYeHHE COOTBETCTBYIOIeH mH(popmarmu. Taxxe
aKIHOHEPbl UMEIOT IIPAaBO IOTPeOOBaTh HA3HAYCHUS CIICLMAIBHOIO ayIuTopa B Ciydae, €CU MPaBO HA IONy4YCHHE
uHpopmalu WM ee u3ydeHue ObLIO peann3oBaHo. Eciu crenuanbHbIl aymuTop Ha3zHadeH, ero OTYeT He MOXET
coziepxarh MH()OPMAIHIO, COCTABIIIONIYI0 KOMMEpUECcKylo TaiiHy. KpoMe Toro, B OTYET CHeMaibHOTO ayAuTopa He
JOJDKHA OBITh BKJIFOYEHa MH(OpMAIHs, NPOTHBOpEYalas MHTepecaM OpraHu3alid. B McciieoBaHUHM HCHOJB3YETCs
0a30Bast METOJOJIOT U TEOPETHYECKOTO nccienoBanus. C IIOMOIIBIO ATOH METONOIIOTHH PACCMOTPEHBI, IIOMUMO IIPOYEro,
nosiokeHust ToproBoro konekca Typuuu, peryaupyrollye mpaBo Ha MOIyYeHHE M W3ydeHHEe WHOpMAaluH, a Takxke
TIOJIOYKEHHUS O CIICLIHAIILHOM ayJIHTe.

KioueBble ci10Ba: mpaBo Ha rojiyueHre HHGOpMaIMK; TIPaBo Ha U3yUEHHE; CIICIHAIbHBIN ayIUTOP; OTYET CIEUATIHLHOTO
ayAnuTOpa; KOMMepUecKas TaliHa.
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A. Introduction

In order for the shareholders to effectively exercise
their voting rights and other right in the general
assembly, they must have the right to obtain and
examine information regarding the current situation
of the joint stock company [1, p. 492]. For this reason,
shareholders in joint stock companies have the right to
obtain and examine information in order to effectively
exercise their rights arising from share ownership.
The shareholders’ right to obtain and examine
information is a right attached to share ownership.
The shareholders’ right to obtain information is a
vested right. It cannot be limited or removed by a
general assembly resolution. Moreover, this right to
obtain and examine information is an inalienable right
for the shareholder [2, p. 633].

The right to obtain and examine information is
an independent right. While voting rights, rights to
determine profit and liquidation are directly related to
the shareholding rates, the shareholding rates of the
shareholder are not important for the exercise of the
right to obtain and examine information [3, p. 33].

B. Shareholders’ Right to Obtain and Examine

Information Outside the General Assembly

Meeting

In the doctrine, shareholders’ right to obtain
information outside the general assembly meeting
is called the passive right to obtain information.
Accordingly, the financial statements, consolidated
financial statements, annual report of the board of
directors, audit reports and dividend distribution
proposal of the board of directors of the joint stock
company shall be made available for the inspection
of the shareholders at the headquarters and branches
of the joint stock company at least 15 days prior
to the general assembly meeting. These financial
statements and consolidated financial statements shall
continue to be made available at the headquarters and
branches of the company for 1 year after the relevant
general assembly meeting. During this period,
each shareholder may request a copy of the income
statement and balance sheet, at the expense of the joint
stock company. The joint stock company may also
provide this information in electronic environment in a
way that does not interfere with obtaining information.
Providing the relevant information and documents
electronically shall be deemed to faciliate access to
information [2, p. 633]. As a rule, the information
provided by the passive right to obtain information is
provided once a year. This information is general and
retrospective. This information cannot fully satisfy
the shareholders. Shareholders will not only want

to receive retrospective information. Shareholders
will also want to be informed about the company’s
affairs, the board of directors’ opinions about the
company’s affairs and the way the management body
is supervised. Depending on the situation; it should be
noted that shareholders have the right to information
in cases such as internal corruption, difficulties in
paying the debts of the company [1, p. 493].

C. Shareholders’ Right to Obtain and Examine
Information During the General Assembly
Meeting

In the doctrine, the shareholders’ right to obtain
information during the general meetings is called the
active right to obtain information. At least one of the
members of the board of directors and independent
auditors must attend the general assembly meetings
of joint stock companies and are obliged to provide
information to the shareholders. Members of the
board of directors may request information regarding
company’s affairs, and auditors may request
information regarding the manner and results of the
audit. The information to be provided must be truthful.
This is an obligation. It may be deemed sufficient for
the information requests of more than one shareholder
on the same subject to be provided once in a way that
all of them can obtain information. This is the case in
cases where verbal answers on the requested subject
are sufficient. However, if the requested information
requires the provision of certain documents, even if the
the requests are related to the same subject matter, the
information cannot be deemed to have been provided
unlesss the request of each shareholder is met in the
manner required by this request. In this respect, it does
not matter whether the information is provided in the
general assembly or outside the general assembly.
The joint stock company may not refuse the request
by stating that the requested information was given
information on a subject outside the general assembly.
If any shareholder has been given information on a
subject outside the general assembly. If any shareholder
has been given information on a subject outside the
general assembly due to his/her shareholding, the
same information shall be given in the same scope
and detail upon the request of another shareholder [2,
p. 634]. For example, shareholders may be informed
regarding the management, organisation, business
strategy and general economic situation of the joint
stock company [1, p. 493].

As a rule, the right to obtain information cannot be
limited in terms of content. The limits of the right to
obtain information are company secrets and company
interests. The purpose of this limitation is that the
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shareholders are not obliged to be loyal to the joint
stock company [4, p. 422]. The concept of company
secrets is divided into two categories in the doctrine:
absolute company secrets and relative company
secrets. Absolute company secrets are the secrets that
the company that the company is under an absolute
obligation not to disclose, either through a contract with
third parties or by inference from general provisions.
These secrets may never be disclosed to third parties
and shareholders. These secrets are independent from
the structure of the joint stock company and are outside
the company’s sphere of disposal. For example; the
pricing principles of the company are absolute trade
secrets. Providing information on whether a company
carries out R&D activities is not an absolute company
secret, but the technical details of R&D activities are
absolute company secrets [5, pp. 584, 585]. Relative
company secrets are outside the scope of absolute
company secrets. The disclosure of these secrets is left
to the assessment of the authorised bodies of company.
As long as the legitimate interests of the company
that need to be protected are not harmed, there is
no harm in disclosure. For example, the goodwill of
a joint stock company is a relative company secret
[S, p. 585].

In order to examine the commercial boks and
correspondence of the joint stock company, which are
relevant to the shareholders’ questions, a resolution of
the board of directors or the approval of the general
assembly is required. If permission is granted, the
examination shall be conducted through an expert.
The subject of examination is generally commercial
boks and correspondence of the company. The
relevant correspondence and relevant parts of the
shareholder’s question in the commercial boks
are examined. This means that not all commercial
book and correspondence can be the subject to the
examination [6, p. 69]. In this process, the company is
under an obligation to provide the right to examination
[7, p. 340]. This situation reveals the difference
between the right to obtain information and the right
to examination. In the exercise of the right to obtain
information, it is sufficient for the shareholder to make
arequest. The shareholder is more active in the exercise
of the right to examination [8, p. 10]. Therefore, the
right to examination is more concrete than the right
to obtain information [8, p. 10]. However, as a result,
both rights help the shareholder to learn information
regarding the joint stock company.

Another point to be emphasized regarding the right
to examination is that this right may exercised outside
the general assembly meeting. The shareholder’s
request for information and question may require
a comprehensive examination of the company’s
commercial books and correspondence. It may even
be necessary to carry out this examination with an
expert who is not present at the general assembly
meeting. For this reason, the right to examination
cannot be restricted to be enjoyed only in the general
assembly meeting [3, p. 224].

D. Right to Obtain and Examine Information

Shareholders whose requests for information and
examination are left unanswered, unjustly rejected
or postponed, and who consequently cannot obtain
information from the company, may file a lawsuit
is 10 days in cases where the request is explicitly
rejected. In other cases, the period for filing a lawsuit
is determined in the law as a reasonable period. The
reason for determining the reasonable time for filing
a lawsuit is the difficulty of determining the starting
moment of the said situations [9, p. 174]. The decision
to be rendered by the commercial court upon the
application may also include the instruction to provide
the information outside the general assembly and the
form thereof. The commercial court’s decision is
final.! It can be deduced that the shareholder may not
directly file a lawsuit to exercise the right to obtain
and examine information [5, p. 537].

The minutes of the general assembly meeting play
a very important role in the lawsuit filed for the right to
information, because the request for information and
questions are recorded in the minutes of the general
assembly meeting. For this reason, the minutes of the
general assembly meeting has a proof function in the
right to information case [10, p. 60].

E. Special Auditor

Each shareholder may request the general
assembly to clarify certain events through a special
audit, if the right to obtain information or the right to
examination has been previously exercised. As can be
understood from this statement, the exercise of only
one of the rights to obtain information and to examine
is sufficient for the request for the appointment of a
special auditor. In cases where the balance sheet or
financial statements are not opened for examination,
or the general assembly remains passive or reacts
late to the request for information, the right to obtain
information or the right to examination should be
deemed to have been exercised [11, pp. 308, 309].
A special audit is a non-periodic activity that is
carried out at a time to examine and clarify certain
issues on a voluntary basis. Thanks to the special
audit, shareholders have more information about
the company. Thus, shareholders can exercise their
rights more effectively in the general assembly. For
example; thanks to the special audit, shareholders are
informed about the situations that cause the liability of
the members of the board of directors and independent
auditors. However, a special auditor’s report is not a
prerequisite for filing a liability lawsuit [12, p. 261].
The request for the appointment of a special auditor is
one of the exceptions to the principle of adherence to
the agenda.

1. Appointment of Special Auditor
The request for the appointment of a special
auditor shall either be approved or rejected by the

' Turkish Commercial Code Article 437.
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general assembly. If the general assembly approves
the special audit request, the company or each
shareholder may request the appointment of a special
auditor within 30 days before the commercial court
where the company’s head office is located. If the
general assembly rejects the special audit request,
minority shareholders or shareholders with a total
nominal value of at least 1,000,000.00TL may
request the appointment of a special auditor from the
commercial court where the company’s head office
is located within 3 months. The persons requesting
a special auditor must “convincingly” demonstrate
that the founders or company organs have acted in
violation of the statute or the articles of association,
causing damage to the company or the shareholders.
However, this criterion of being “convincing” should
not be a high criterion in terms of proof. The claimant
is already depreived of information. Therefore, the
judge should look for a reasonable indication between
the damage and the breach of duty. As a matter of fact,
the first step of the special audit case is not a stage
where the damage shall be proved. This is a situation
that will be revealed in the special audit report.
Therefore, the criterion of being “convincing” should
neither be interpreted as a strict criterion that is too
high, nor should it be insufficient for the acceptance
of claims that are unfounded by the exercise of rights
arising from shareholding [13, p. 160]. Consequently,
in both cases, the commercial court will decide on
the appointment of the special auditor. The reason
for this is that the special auditor is more independent
from the shareholders, especially in the event that the
special auditor is appointed by the court instead of the
majority shareholders [14, p. 142].

2. Qualifications of the Special Auditor

If the court deems the request for special audit
appropriate, it shall appoint at least one independent
expert as a special auditor by determining the subject
of the audit upon the request. The qualifications
of the special auditor depend on the subject of the
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special audit. The appointed person must have an
understanding of company affairs and have knowledge
of economics and law. Lawyers, financial advisors,
academicians, company consultants or engineers may
be appointed as special auditors [15, p. 289].

The special auditor to be appointed must be
independent from the company. In this way, the
special auditor is not instructed by the company. This
is a strict condition for the special auditor [15, p. 289].

3. Special Audit Report

Following his appointment and commencement
of his duty, the special auditor starts his activities
provided that he does not interrupt the company’s
business. The special auditor has Access to all kinds
of information and documents related to the subject
to the special audit throughout the examination.
The necessary information and documents in these
accessed information and documents are included
in the special audit report. The specail audit report
shall not include matters that are not within the scope
of the special audit report. Company secrets and
information contrary to the interests of the company
are not included in the special audit report [15, p.
289].

F. Conclusion

The right to obtain and examine information is an
important right for shareholders. The right to obtain
and examine information may be exercised outside
and during the general assembly meeting. The limits
of the right to obtain and examine information are
company secrets and company interests. If the right to
obtain or examine information is exercised, a special
audit may be applied for. The special auditor shall
issue a special audit report to provide information to
the shareholders. However, this special audit report
cannot contain company secrets and information
contrary to the interests of the company, just like
the limitations of the right to obtain and examine
information.

1. Oru¢ Hami Sener. Teorik ve Uygulamali Ortakliklar Hukuku. Ankara: Seckin Press, 1% edition, 2012, 788 p.

[in Turkish].

2. Hayri Bozgeyik. Pay Sahibinin Haklar1 ve Borglari, Sirketler Hukuku. Editor: Sami Karahan. Mimoza Press,

1st edition, 2012 [in Turkish]

3. Burak Siimer. Anonim Ortaklikta Pay Sahibinin Bilgi Alma ve Inceleme Hakki, PhD Thesis. Ankara: Hacettepe
Universitesi Sosyal Bilimler Enstitiisii, 2022, 367 p. Available at: https://www.collegesidekick.com/study-docs/13295633

[in Turkish].

4. Aydin Alber Yiice. Sirketler Hukuku. Ankara: Adalet Press, 2022, 8th edition, 749 p. [in Turkish].

5. Hasan Pulasli. Sirketler Hukuku Genel Esaslar. Ankara: Adalet Press, 2022, 8th edition, 896 p. [in Turkish].

6. Soner Altas. Anonim Sirketler Hukuku. Ankara: Seckin Yayinevi, 2023, 3rd edition, 616 p. [in Turkish]

7. Direng Akbay. Yeni Tiirk Ticaret Kanununa Gére Anonim Ortakliklar Hukukunda Azinhgm Bilgi Alma ve Inceleme
Hakk1 Yoluyla Korunmasi: PhD Thesis. Dokuz Eyliil Universitesi Sosyal Bilimler Enstitiisti, 2017, 572 p. Available at:

https://tezara.org/theses/486522 [in Turkish].



Emre Ay Yunus
Shareholders’ right to obtain and examine information in joint stock companies in Turkish law 35

8. Naciye Cansu Sahin Arslan. Anonim Sirketlerde Pay Sahibinin Bilgi Alma ve inceleme Hakki: Master Thesis. ibn
Haldun Universitesi, Lisansiistii Egitim Enstitiisii, Istanbul, 2024, 142 p. Available at: https:/tezara.org/theses/587826
[in Turkish].

9. Ozlem ilbasmis Hizlisoy. Anonim Sirket Pay Sahibinin Bilgi Alma ve Inceleme Hakki ile Bu Haklara iligkin
Mahkemeye Basvuru Hakkimi Isvigre Borglar Kanunu Revizyonunun Konuya Iliskin Getirdigi Yenilikler Cergevesinde
Yeniden Diisiinmek. YUHFD (Yeditepe University Faculty of Law Journal), 2024, vol. 21, no. 1, p. 149—184. Available
at: https://dergipark.org.tr/en/pub/yuhfd/issue/83831/1459978 [in Turkish].

10. Oguz Atalay. Anonim Sirketlerde Bilgi Alma ve Inceleme Haklarmin Mahkeme Aracihigi ile Kullanilmasi. Dokuz
Eyliil Universitesi Hukuk Fakiiltesi Dergisi, 2015, vol. 16, special issue, pp. 53—76. Available at: https://www.academia.
edu/104110601/Anonim_Sirketlerde Bilgi Alma _ve inceleme Haklarlnln Mahkeme Araciligiyla_Kullanilmasi

[in Turkish].

11. Fevzi Topsoy. Anonim Sirket Pay Sahibinin Ozel Denetim Isteme Hakki1. In: Anonim Sirketlerde Bireysel ve Azinlik
Pay Sahibi Haklari, editor: Erol Ulusoy. Bilge Press, 2016, 2nd edition [in Turkish].

12. Mehmet Ozdamar. Anonim Sirketlerde Ozel Denetim. In: Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklart,
editor: Erol Ulusoy. Bilge Press, 2016, 2nd edition [in Turkish].

13. Gozde Engin Giinay. Anonim Ortakliklar Hukukunda Ozel Denetim: PhD Thesis. Galatasaray: Galatasaray University
Social Science Institute, 2018 [in Turkish].

14. Banu Zeren. Anonim Ortaklikta Azmligin Ozel Denetgi Atanmasini Talep Hakki: Master Thesis. Ankara: Ankara
Universitesi, Sosyal Bilimler Enstitiisii, 2010. Available at: https://avesis.anadolu.edu.tr/yonetilen-tez/b48536ed-f1e2-
4¢88-beOc-c3£14ff01b4b/anonim-ortaklikta- azinligin-ozel-denetci-atanmasini-talep-hakki [in Turkish].

15. Hakan Cebi. Sirketler Hukuku. Ankara: Seckin Yayinevi, 2020, 528 p. [in Turkish].



