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IMPUHLIUII COCTA3SATE/IBHOCTHU U BAJIAHC IIYB/IMYHOI'O
U YACTHOI'O B YIOJIOBHOM CyAOITPOU3BOACTBE

THE ADVERSARIAL PRINCIPLE AND THE BALANCE OF PUBLIC AND PRIVATE IN CRIMINAL

PROCEEDINGS

AHHomayusa. Hadzaexcaujee noHuMaHue npuHYunos co-
cmsi3ame/ibHOCMU U pABHONPABUSI CIMOPOH neped cydom
npu omnpas/aeHuu y20/108H020 cydonpou3eodcmeda 3d
nepuod deticmsusi YIIK P® 6v110 cepbesHo mpaHcgpop-
MUPOBAHO. Bo MHO20M MO npou3ouw/10 nod 6AUsiHUEM
HeoubepaabHoU 3anadHoll nogecmkuy, AKMUBHO HAcCa-
scdaemoli 8 Pocculickoll Pedepayuu do 2022 2. Bonpeku
ucmopuvecku c@opMupos8aHHolli ny6/aAu4HO-npasosoll
dopme opzaHuzayuu y20.,108H020 cydonpou3sodcmead 8
Poccuu npodsuzasioce pacuiupumenbHoe mMoAKOBAHUE
npuHyuna cocmsizamenbHocmu U paeHONpPAsust cmo-
POH neped cydoM, Umo nosausi/io Ha opmuposaHue —
8 nepsyr ovepeds 8 cpede ad8okamos-3aujuMHUKO8 —
HEO0b6O0CHOBAHHBLIX Nped/Io}CeHUll O 8blpasHUBAHUU
npoyeccyanbHbiX 803MoxcHocmell adeokama u caedo-
samesi. lleav uccaedosanust 3akaw4aemcsi 8 doka-
3bl8aHUU HeobXodumMocmu mpaHchopmayuu cospe-
MEHHO20 0MeYeCcme8eHH020 Y20/108HO-NPOYeccyanbHO20
3aK0HOO0aMe/IbCMeda U NPaKmMuKu e2o0 npuMeHeHus 0151
obecneveHusl 83aUMOCBS3U C CE200HAWHUM 3MAnom
passumusi Haulezo 20cydapcmad, e20 UCMOpUYecKuU C/a0-
HCUBWUMUCST KOHCMUMYYUOHHO-NPABOBLIMU U UHCMU-
MyyuoHabHbiMU dopmamu. B pabome npusodsmcs
npumepbsl op2aHu3ayuu y20.,108H020 npoyecca 8 opyaux
2ocydapcmeax, ceudemesbcmayowue 0 8ecbMa U30OU-
pamesbHOM HaNOJIHEHUU He MO/IbKO NPUHYUNA COCMsi-
3ame/nbHOCMU U pasHoONpasusi CMoOpoH 8 y20/108HOM
cydonpousgodcmaee, HO U NPUHYUNA Npesymnyuu Hegu-
HosHocmu. OcHO8Hble Memodbl UCCAed08AHUS: CUCMEM-
HO-cmpYKmypHblil, Cpa8HUMENbHbII, AHAIU3A, CUHMe3a,
UHOYKYUU, a makdxice cheyua/bHo-rpuduyeckue u J0-
euveckue. Ilo umozam ucciedo08aHusi chopmMyaupo8aH
8b1800 0 He0b6xoduMocmu payuoHaA/AbLHO20 OMHOWEHUS
K npoyeccyanbHbIM 803MONCHOCMSIM peaausayuu NPuH-
yuna cocmsi3amesbHOCMU U pagHONPAsUsl CMOPOH KAK

© CosioBbéB C.A., 2025

Abstract. The proper understanding of the
principles of adversarial proceedings and
equality of the parties before the court in the
administration of criminal proceedings was
seriously transformed during the period of
operation of the Criminal Procedure Code of the
Russian Federation. This was largely influenced by
the neoliberal Western agenda, actively imposed
in the Russian Federation until 2022. Contrary
to the historically formed public-law form of
organisation of criminal proceedings in Russia,
an expansive interpretation of the principle of
adversarial proceedings and equality of the parties
before the court was promoted, which influenced
the formation, primarily among defence lawyers,
of unfounded proposals to equalise the procedural
opportunities of the lawyer and the investigator.
The purpose of the study is to prove the necessity of
transforming modern national criminal procedure
legislation and the practice of its application to
ensure the relationship with the current stage
of development of our state, its historically
established constitutional law and institutional
forms. The paper provides examples of the
organisation of criminal proceedings in other
states, showing a very selective approach not only
to the principle of adversarial proceedings and
equality of partiesin criminal proceedings, but also
to the principle of presumption of innocence. The
main research methods are the system-structural
method, the comparative method, analysis,
synthesis, and induction. Special legal and logical
research methods are used. The study concludes
that there is a need for a rational approach to
the procedural possibilities of implementing the
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donycmumozo 6a1aHca ny6Au4HO20 U YACMHO20 npu ny-
61Uu4HO-Npagoeoll opMe op2aHu3ayuu y20.,108H020 Cy-
donpoussodcmea 8 2ocydapcmae, Ymo 8 nepsyro o4epeds
g/usiem Ha obecnevdeHue COXPAHHOCMU 20CYy0apcmeeH-
HO20 cysepeHumema 8 y20/108HOM cydonpoussodcmae.
OdHospemeHHO ¢ ImUM yKasbleaemcs Ha omcymcmaue
npomusopeyvutl Mexcdy memodom cocmsizamesbHOCmu
U .MemodoM 8cecmopoHHOCMU, NOJIHOMbL U 066EKMUBHO-
cmu 8 y20/108HOM cydonpoudsodcmaee U Heo6Xo00uUMocmso
€20 HOpMAMUEHO20 3aKpenjeHus 8 delicmayoujem yeo-
JI08HO-NPOYECCYANbHOM 3aKoHOodameabcmee 8 Kade-
cmee HOpMbl-npuHyuna.

Katouesvwle cio8a: y20.108Hb11 npoyecc, cyd, CMOpOHb,
adsokam, 3auumumesaibHas desime/bHOCMb, NPUHYU-
nbl cocmsisameabHOCMU U pagHonpasusi neped cydom,
cnedogamens, Memod 8CECMOPOHHOCMU, NOJIHOMbI
U 065eKMu8HOCMU, He01Ubepa1bHasl Udeo102usl

Aasa yumuposanus: ConoBbéB C.A. [lpuHnun cocts-
3aTeJIbHOCTH M 6ajlaHC MyOJWYHOTO U 4YacTHOrO B
yrojioBHOM cyponpousBozctBe / C.A. ConoBbéB. — DOI
10.33184/pravgos-2025.1.16 // IlpaBoBoe rocyaap-
CTBO: Teopus U mpakTuka. - 2025. - Ne 1. - C. 143-151.

principle of adversarial proceedings and equality
of parties as a permissible balance of public and
private in the public-law form of organising
criminal proceedings in the state, which primarily
affects the preservation of state sovereignty
in criminal proceedings. At the same time, it is
pointed out that there are no contradictions
between the adversarial method and the method of
comprehensiveness, completeness and objectivity
in criminal proceedings and that it should be
normatively enshrined in the current criminal
procedure legislation as a norm-principle.

Keywords: criminal procedure, court, parties,
lawyer, defence activity, principles of adversarial
proceedings and equality before the court,
investigator, method of comprehensiveness,
completeness and objectivity, neoliberal ideology
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CocTs3aTe/IbHOE Ha4YaJl0, KaK CIIPaBeJIMBO YUYUT TEOPHUS...
COCTaBJISIET OJHO U3 OOLENPHU3HAHHBIX U HAUIYYLINX
13 BCEX /10 CUX [TOP BbIpabOTAaHHbBIX B [JMBUJIM30BAHHOM MUpe

BBEAEHUE

JLB. TonioBko B MoHorpaduu «locysapcTso
U ero yroJioBHOe CyZ0IPOHU3BOJCTBO» OTMEYAET,
YTO NPUHIUI COCTSI3aTEJbHOCTH U pPaBHOIpa-
BUS CTOpPOH (UJeoJioTUYeCcKasl YroJIOBHO-IPO-
LeccyasbHas JorMa) HaxoAUTCS B TIIyOOKOM
NPOTUBOpPEYMU C OpraHusanueldl U MOCTPOEHH-
eM (TexHOJIOTUYeCKUH MMIIEpaTUB) YrOJOBHOIO
cynonpousBoAcTBa B Poccuiickor Penepanuy,
KOTZla TOCYZApCTBO, 3TOT «pyHAaMeHTaJbHbIH
U eJUHCTBEHHO JIETUTUMHBIN UCTOYHUK yTOJIOB-
HO-TIIPOLeCCya/IbHOM BJACTH, CTOSIIUN Ha CTpaXKe
WHTEPECOB BCero o6lIecTBa U 003NN MO-
HOMNOJIMEN Ha NMpUBJIEYEHHE K YTOJOBHON OTBET-
CTBEHHOCTH, IPUMEHEHNE Mep YTOoJ0BHO-NpOIiec-
CyaJIbHOTO MPUHYXJEHUS U T. M., 00513aH BAPYT
"cayThes" efjBa JiM He 10 06'b€MOB YAaCTHOTO JIU-
113, YTOOBI COCTA3ATHCA C [PYTUM YACTHBIM JIULIOM
- 06BUHSIEMBIM, NPOJOJ/IKAsA B TO *Ke BpeMsi OCy-
HIECTBJISATD, IPUYEM OT CBOEr0 MMEHH, MPABOCY-

«py4aTeJbCTB CyleOHOM HCTHUHBI».
[A. I>xaHIIMeB

JIve, T. €. PACCMATPHUBATD CIIOPHI MEXK/Ty COO0U (Kak
CTOPOHOM) U OOBUHSIEMBIM, BONPEKH MPaBUIY
0 TOM, 4TO "B COOCTBEHHOM JieJie CyIbH HeT" (nemo
judex in cauza sua)» [1, c. 306-307]. [lo cioBam
A®D. KoHy, puMJIsSiHE TaKyl0 CUTYaLMIO HAa3bIBAJIU
«OCTPOBOM, BO3HUKIIIEM B peke» [2, c. 344].

O NOSABJIEHUM COCTA3ATE/ILHOCTH

B COBPEMEHHOM OTEYECTBEHHOM
YIroJIOBHOM CYZ1OITPON3BOACTBE

U OTAEJIbBHBIX BUAAX EE IOHUMAHUA

Hayatp pa6oTy c gByx uutat - [A. xan-
mueBa U JI.B. [0/10BKO — MbI IOCYUTAJHU LieJeCo-
00pa3HbIM XOTs Gbl 10 TOW MPUYUHE, YTO 3a IO-
cleaHue 22 rojla BeCbMa arpecCUBHOrO, Ha Hall
B3I, HacaxkaeHus B Poccuiickoit ®egepanyu
HeoJInOepaJibHONW  YroJIOBHO-IIPOLIeCCyalbHOU
MOBECTKU MOHSTUS COCTSA3aTEJbHOCTU U PAaBHO-
NpaBUsl CTOPOH ObLIM UCTPeNaHbl HAYYHO-MpPaK-
TUYECKUM JUCKYpPCOM, B pe3y/JbTaTe 4Yero 3TU
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AebUHUIUM PUOGpPESH CTOJb TUNepTpoPUpo-
BaHHbI 06beM, YTO CTa/IM HCIOJIb30BaTbCsl B
KauyecTBe JIO3YHIOB, HPUAUYECKUX OOJUYEHUH
Y UJie0JIOTUYeCKOro 6a3rca NoCTPOeHHUs YroJoB-
Horo cygomnpousBogcrBa. U ecnu ewe B 2006 1.
C.A. Illeiidep u A.A. TapacoB B MOMNbITKE yra-
JlaTb, KaKUM 3aKOHOJATe/JI0 BHUJUTCA POCCHUM-
CKUU YTOJIOBHBIM NpOLeCC — CMEMIaHHbIM WJIU
COCTSI3aTeJIbHbIM, TOBOPUJU O 3JI0HAMepPEHHBIX
yTBepkAeHusx, uTo «KoHuennusa cyaebHol pe-
dopmbl, HA KoTOpOo# ocHoBaH HOBbIHN YIIK, - aTo
He 00JIbllle He MeHbIlle KaK BbIIOJHEHHbINA Y3KOH
IpyINNoON yueHbIX COLMaJbHBIN 3aKa3 3amnaja, Ha-
MpaBJIeHHBbIN Ha pa3pylleHue POCCUUCKOro mpa-
Bocyausi» [3, c. 409], To ceiiyac, B 0COGEHHOCTHU
HauuHasA ¢ peBpasisa 2022 r., B JOKTPUHE aKTHUB-
HO 0OcCyX/JjaeTcsl BJMsIHUE 3amaJHoU HeoJinbe-
pasibHOM HU/IE0JIOTUU HA HAllMOHAJIbHOE YTOJIOB-
HO-TIpoLieccyaibHOe 3aKOHOAATebCTBO, KOTOPOe
OBLJI0 HAaNpaBJIEHO «HA CJIOM I'PaHUL, MEXAY My-
OJIMYHBIM U YacTHO-paBoBbIM» [1, c. 310], Ha
pauKanu3alyi NPUHLMIA COCTSI3aTeSbHOCTU
B YTOJIOBHOM CYZAONPOU3BOACTBE B MOMNBITKE Ipe-
BPaTUTh YrOJOBHBIN NPOLECC B «PbIHOYHBIH, [10-
TOBOPHO», TJle TOCY/lapCTBO He «pyHAaMeHTalb-
HbIl U €JAUHCTBEHHO JIETUTUMHBIH HCTOYHHUK
yroJIOBHO-NIPOLIeCCYa/IbHOW BJIaCTU», a CTOpPO-
Ha Ipolecca, Ha KOTOPYI Bo3JiaraeTcsl o6si3aH-
HOCTb «BECTU COCTs3aTeJbHBbIA MOEJUHOK C 06-
BUHseMBbIM» [2, c. 309-311]%

Tak, B ouepeiHOM, YETBEPTOM y:Ke U3JaHUU
«Kypca yrosioBHoro npouecca» [4], npsimMo yka-

1 BecbMa SIpKMM U [OKa3aTeJbHbIM B 3TOM YaCTH SIBJIS-
eTCsl MHTEpPBbI0O 3aMecTUTeJs1 npesacenaresns Komurera mo
3aKoHoAaTe bCTBY [ocyaapcTBeHHO# JlyMbl, I1aBbl paboyeit
rpynnel o paspa6orke YIIK PO E.B. MusynunHoH, naHHOe
B KoHLe 2003 r. nopTany «['apaHT.Py»: «Bonpoc: Bce sin npa-
BONPUMEHUTEH J0BOJIbHbI HOBbIM YIIK? Omeem: OgHo3Hay-
HO HeT. [Ipe/icTaBbTe cebe, YTO MHOTHE JIIO/H, 3aHSThIE B 3TOM
cdepe B TeueHHEe MHOTHUX JIET, 3HA/IM HAU3YCTh MHOTHE T10JI0-
xeHus craporo YIIK, okasanuch B OJUH MOMEHT Ha YpOBHE
NEePBOKYPCHUKA IOPUANYECKOro By3a. U naxke HUXKe, T. K. ¥
CTY/IEHTOB He 3a6HTa roJioBa YCTAPEBLIMMHU MOJIOXKEHHUIMU.
JTO TOJIBKO TEXHUYECKHH Bonpoc. be3ycs0BHO, HEL0BOJIBHBIX
MHOTO, ¥ CErOJ{HSI MHOTHE YBOJIbHAIOTCS, YXOAAT Ha MEHCHIO
WJIM IEPEXOJAT Ha JpyTyro paboty. Bonpoc: Kak Bbl oTHOCH-
Tecb K mpoBepke KoHcTuTyloHHbIM CyoM psiia MOJIOXKe-
Huit YIIK? Omeem: Pe3ko oTpuniatesbHo. Bo-nepBbix, MeHs
YAUBJISIET, UTO UHUIIMATOPAMHU CTAJU HE CJIe[CTBEHHBIE Op-
raHbl, He IPOKypaTypa, a cyApl. [IppuyeM MeToAbI YO JeHHUS
ObLJIM BLIOPAHBI, MSITKO TOBOPSsI, He YECTHbIE, T. K. B KaueCTBe
")XUBOr0 apryMmeHTa" NPUBEJH POACTBEHHHUKOB IOTEpIEB-
IIUX CO CJIOBaMU: "KTO UM OGBSICHUT, NOYEMY NPECTYIHHU-
KH, OT YbUX PYK MOCTPaZaiN UX POACTBEHHUKU, HE IOHECYT
Haka3aHue?". [Ipy 3TOM 3a6BIBAIOT O TOM, YTO IieJib HOBOTO
YIIK - u36exaTh npou3BoJia U CyAebHbIX omn6ok» (Cyzneo6-
Hasg pedopma B Poccuu U YroJIOBHO-NPOLIECCYyasIbHBIA KO-
nekc [JnexktpoHHbIN pecypc]. URL: https://www.garant.ru/
interview/10290/ (naTa o6patenus: 27.01.2025)).

3bIBAeTCH, YTO pe3Koe U3MeHeHue Kypca B OATr0-
ToBKe YIIK P® 6b1/10 06yCc10B/IEHO BBIUJIEHEHHUEM
13 GOJIbIION Masiol pabouel rpymimbl, «Kyjaa Bo-
LIJIU TOJIbKO CTOPOHHUKU Iepexo/ia K MOJTHOCTbI0
COCTsI3aTeJIbHOMY IpPOLECCy», a TaKXKe «Pe3KUM
pPOCTOM MHTepeca K MPOEKTY CO CTOPOHBI aMepHU-
KaHCKUX JUIJIOMAaTUYECKUX W 3KCIEPTHBIX Kpy-
roB, paboTaBUIMX B HENIOCPEJCTBEHHOM KOHTaKTe
¢ masioit rpynnoit E.b. MusyinuHo# U oKasbIBaB-
IMX el TOAAEPXKKY IO JBYM HaIlpaBJIEHUAM:
1) snoructuyeckas NOMOIb B CONPOBOXAEHUHU
IIPOXOXK/JeHUsl 3aKOHONpPOEeKTa MO0 JIMHWM OT[e-
Jla yKpelJieHUs npaBa nocosbctBa CIIA u 2) akc-
MepTHasi MOMOI[b* B MOATOTOBKE 3aKOHONPOEKTa
no JuHUM ¢uUHaAHCUpoBaBllerocs [IpaBuTesb-
crtBoM CIIIA npoekta "lleHTpasibHO- U BocTo4yHO-
eBpoInencKaa NpaBoBas MHULMATUBA AMepHUKaH-
CKOM accouyanyu opuctoB”» [4, c. 132-133].

JTy ke npobsieMy, HO B 6oJiee MaclITaGHOM
BbIpakeHUH, nogHuMaeT U [lpeacenatenp KoH-
ctutyuuoHHoro Cyaa PO B./l. 30pbKuH, yKa3bl-
Bas, YTO «IPOLECChI IV1I06aIU3al U yKe CTaBAT
B TOBECTKY JHS Heo6XOAMMOCTb (pOpMHpPOBa-
HUA I7106aJIbHOTO NPaBONOpAJKa, II006aJTBHOTO
NpaBa, a 3HAaYUT - U [VI06AJbHOI0 NMPaBOMNOHU-
MaHHUS», KOTOpOEe «He MOXET OBbITb BBICTPOEHO
JUIIb Ha 6ase JMbGepasbHO-UHAUBUAYATUCTH-
YecKoro noAxoja, T. e. 6e3 y4yeTa coJMAapusMa
KaK I[10/X0/la, OpUEHTUPOBAHHOTO Ha COIJacoBa-
HHe UHTEepecoB U LIeHHOCTeH BCeX y4aCTHUKOB
106aJbHOT0 B3aUMOeUcTBUS» [5, c. 15].

OfgHako «ceMeHa» PBIHOYHO OPUEHTHUPO-
BaHHOTI'O OTeYEeCTBEHHOrO YroJIOBHOIO Ipolecca
JlaJIi TIOPA3UTEJIbHYI0 «BCXOXECTb», U BOT YXKe
KoJlJlera aBTopa, aABokart B. baratypus, B cTaTbe
«Kak BepHyTb COCTS3aTeJbHOCTb B YTOJIOBHBIN
mpouecc»®, ceTys Ha HeAO0CTaTOYHOCTh Jj0Ka3a-
TeJIbCTBEHHBIX BO3MOXXHOCTeH, NpejJiaraeT Ha-
JleJIUTh 3alUTHUKOB IPaBOM CaMOCTOSITE/IbHOI0
Jlonpoca cBUJeTesiel U oTepHeBIIUX 110 yroJ10B-
HOMYy JieJly, IPU 3TOM, KaK OH yKa3bIBaeT, C 3allpe-
TOM CJIe[j0BaTeJII0 NepeioNpalluBaTh CBUAETEA

2 B «Kypce yrosioBHOr0 npoiecca» co CCbLJIKOH Ha paGoTy
Spence M.J. «The Complexity of Succes: U. S. Role in Russian
Rule of Law Reform» mpsiMmo yka3biBaeTcs, 4TO ABa $UHAH-
cupyeMbix 61o/xeToM CIIA aMepuKaHCKUX clleljMaaucTa Mo
CPaBHHUTEJbHOMY YIOJIOBHOMY mpoueccy «cTaau ex officio
yjeHaMU pabodeii rpynnel E.B. MusyuHoH, Henocpe/iCTBeH-
HO NPUHAB y4acTHe B HAMMCAHUH HECKOJILKUX Pa3/ie OB Mpo-
ekta YIIK P®. OTmeuaeTcs, yto 1. 40 YIIK PO He Bolwia 661
B Kosiekc 6e3 ux akTUBHOM AesTesbHOCTH» [4, ¢. 133].

3 baratypuss B. Kak BepHyTb COCTA3aTeJIbHOCTb
B yroJsioBHbIH nporecc // HoBas agBokaTckas rasera. 2015.
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U NOTepHeBLIEro, ecjyd 3allMTHUK NepBbIA [J0-
IPOCHJI JaHHOE JInI0*.

Ha npoBesnenHoM 24 okTsa6pst 2024 r. Ha 6a-
3e YHuBepcuTeTa uMeHH O.E. Kyraduna (MI'HOA)
KpYIJIOM CTOJIe Ha TeMYy MCII0JIb30BaHUSA CIeLU-
aJIbHBbIX 3HAaHUHM aZIBOKATOM B yroJOBHOM IpO-
Lecce 3By4a/id He MeHee, Ha Hall B3I/, OAU-
O3Hble NpeJJioKeHHs], COCTOSIINE B HaJeJeHUH
3alUTHUKOB IPaBOM CaMOCTOSTEJbHOrO0 Ha-
3HAYeHUs IO YTrOJOBHOMY Jiesly CyAeOHOM 3KcC-
nepTU3bl, NpeAyNpexJeHUus CHeLHaJuCTOB U
3KCNepToB 06 yroJ0BHONW OTBETCTBEHHOCTH 3a
Jlayy 3aBeJJoMO HE0O60CHOBAHHOTO 3aKJ/I04YEHHUH,
3asiBJIeHHUs] XOJJaTalCTB O NpOBeJeHUU CyZeb-
HOM 3KCHEePTU3BI, NOAIEKAIIUX 06513aTEIbHOMY
yZ0BJIETBOPEHHUIO, XOTS1, HA/l0 MPU3HATHCS, YTO
[0 CYyTH 3TO y»Ke He XOJaTaiCTBO, a yKa3aHHUe
OpraHy MpeJBapUTEJbHOr0 paccje/l0BaHus,
nojJiexkalee 06513aTeJIbHOMY HUCIOJIHEHHUIO.

[Ipu atom wusBecTHad MakcuMa «lIIpocute
BJIACTHBIX MIOJIHOMOYMH — NMOJIyYUTe 00513aHHOCTb
JI0Ka3blBaTb HEBUHOBHOCTb», K OTPOMHOMY CO-
’KaJIeHU10, He OCTaHaBJIMBaeT HEKOTOPBIX KOJLJIET
B rUNepTpodHpoBaHUN BO3MOXKHOCTEH MPHUHIHU-
1a COCTA3aTeJIbHOCTH Y pPAaBHONIPABUSA CTOPOH AJIs1
obecrnieyeHUs 3alUTUTENbHON e TEeTbHOCTH.

HaMu B 3TOH cBfI3M yXe O0TMevaJioChb, YTO
B KeJAHUM [JOOUTbCA WJ/JII030PHOTO IO3Ha-
BaTeJIbHOI'O0 pPaBHONpPaBHUsl 3aJjioKeHa IJIaBHast
omM6Ka B MOHMMAHUM 3alUTUTENbHOU Jes-
TeJIbHOCTH [6]. HasiesieHHe 3alMTHUKA IPaBOM
cobupaHus [J0Ka3aTeJbCTB OJHOMOMEHTHO Iie-
pepacTeT U3 npaBa B 00513aHHOCTb, XOTs Obl U3
TOW JIOTMKH, YTO aHAJOTUYHas JesATeJbHOCTb
Ny6JMYHbIX OPTaHOB BJIACTH SIBJISIETCS €ro Mpo-
deccuoHanbHON 0653aHHOCTBIO, 4 He MPABOM.
Bce aTo, 6e3yc/0BHO, NIpUBeJeT K YCTaHOBJIe-
HUIO OTBETCTBEHHOCTH aJBOKaTa B CJIy4yae He-
Ha/Jlexalllero MCIOoJIHEHUS 3TON 0653aHHOCTH,
n36exaTb KOTOPOM MOXHO OYZeT, TOJbKO JJ0Ka-
3aB HEBUHOBHOCTb CBOEI0 MO/3alUTHOTO’,

4 CnoXHO NpeJCTaBUTb BO3MOXHOCTb JaJibHeHlLIero
1oJieTa MbICJY NPU TaKOM NOHMMaHUM HE3aBHUCUMbIM MpO-
deccroHaIbHBIM COBETHUKOM 10 IPABOBBIM BOIPOCaM, KOUM
B COOTBETCTBUHU C 1. 1 cT. 2 PenepanbHOro 3akoHa «006 aj-
BOKAaTCKOMU [JleATeJIbHOCTU U afiBoKaType B Poccuiickoit de-
Jlepaliiu» sIBJISIeTCS aJBOKAT, MOHATHS COCTSA3aTeJbHOCTU
Y paBHOIpaBHUsl CTOPOH B YrOJIOBHOM Ipouecce. Clefy0mum
1aroM, BEPOSITHO, JAO/DKHO OBbITh NMpaBO 3alMTHHKA Ha ca-
MOCTOSITEJIbHOE NPHUMeEHEHHe 0COObIX 3alUTHUTEJIbHBIX Mep
npeceyeHHs] B OTHOIIEHWH CBOMX MOZA3ALIUTHBIX C IOMelle-
HUEM UX B aJIbTepHaTHUBHbIE a/IBOKaTCKHE U30JITOPBL

5 Ilpe/i/IoKeHUsI 0 BBEJIEHUH TaKUX CaHKIMM UMETCs
B Hay4YHBIX paboTax [7; 8].

O603HayeHHass Bblllle MO03UIUSA, BecbMa
nony/asipHasi CpeAu aJBOKATOB, TPeEOYOIUX
ypaBHUBaHUSA HUX B NpaBe cbopa U MOJyYeHUs
Jl0Ka3aTeJbCTB 0 YroJ0BHOMY JeJy CO cJie-
JloBaTeJieM, IeMOHCTPUPYET O4YyeBUJHOE Helo-
HUMaHHe 0Co60i CYyTH NMO3HAaBaTeJbHOH U, B
OTJINYME OT CJeJ0BaTe s UM J03HaBaTe N, OJi-
HOCTOPOHHEHN [eATeJbHOCTH 3alMTHUKA, BEK-
TOpP KOTOPOW HaNpaBJeH HCKJKYUTENbHO Ha
«OoCnapyuBaHue NPUYACTHOCTH MOL03PEBAEMOTO,
06BUHSIEMOTO UJIX NOACYAUMOrO K COBEpPLIEHHO-
My MpecTyIJIeHUI0, OIPOBEPKeHUI0 0OBUHEHUS
B IOJIHOM 06'beMe MJIU B KAKOW-JIN60 ero yacTu»
[9, c. 34-35], Tora kak Ny6JIUYHBIM UHTEPECOM
B YrOJIOBHOM CYAOIMPOU3BO/CTBE BCersa ObLia,
eCTb U Oy/leT HeOTBPAaTUMOCTb HaKa3aHHUs 3a Co-
BepllleHHOE NMpPeCTYIJIeHUe.

H.H. [lonsiHCKU, rOBOPS O 11eJ1SIX yTOJI0BHOTO
npoliecca, MUcaJj, YTO TaKOBOW SIBJISIETCS «yCTa-
HOBJIEHHE [JI1 KOHKPETHOTO CJy4asl CylecTBO-
BaHUA (TO eCThb CYIIECTBYeT Jik) MpaBa rocygap-
CTBa Ha HAKa3aHHUe U 3BEHTYaJIbHO (TO eCTh eCJIH
OHO CYLIECTBYeT) TeX MpeJiesioB, B KOTOPBIX OHO
MOAJIEXKUT ocylecTBaeHH0» [10, ¢. 155-156].

PeTpocnieKTHBHOEe NO3HAHWE 3aLUUTHUKOM
COOBITUHM TNPECTYIJIEHUS] OCYLIeCTBJISETCA HUC-
KJIIOUUTEJbHO J151 06ecrevdeHH s 3alUThl YaCTHO-
ro MHTepeca JIMLa, MPUBJIEYEHHOTO K YIr0J0BHOU
OTBETCTBEHHOCTH. BMecTe ¢ TeM JaHHbIM M0JIO-
>)KeHHWeM He OTpHUIAeTcd MOCTYJaT, YTo B cdepe
YTOJIOBHOTO Cy/JOITPOU3BO/ICTBA BCE YaCTHOE MpPo-
HCTeKaeT U3 00IeCTBEHHOTO, HO OY/Iy4U B3IThIM
MO/l 0XpaHy U 3alUTY, NIPUOOpeTaEeT XapaKTep My-
6auyHoro [11, c. 39]. Kak meTadopuyiHO BbIpa3ui-
cqa JI.B. TonoBKo, «my6JnM4YHO-IPaBOBOM "miaTep”,
KOTOPbIM HaKpbITa QYHKIUSA 3alUThl, OTHIOAb
He 03HayaeT, YTO OOBHUHSIEMBIN MepecTaeT ObITh
YaCTHBIM JIUIIOM, €r0 HHTEPEChI IIEPECTAIOT ObITh
YaCTHBIMU... IOCKOJIbKY IPaBOMEPHbIN YaCTHBIN
HMHTEpeC 06BUHSIEMOTO BCET/A COBNAJAET C UHTeE-
pecoM NyGJIMYHBIM... U d priori He MOXXeT eMy Mpo-
TUBOpeYUTh» [1, c. 329]. AHAZIOTMYHON MO3ULUH
npuzepxxuBasica B 3ToM Bonpoce u M.C. Ctporo-
BUY, OTMEYaBIIHNH, YTO «3aKOHHBIH WHTEpPEC 00-
BUHSIEMOTO... HU B MaJieilllleli Mepe He NPOTHUBO-
peyuT UHTepecaM MPaBOCYAHsl, 2 HA06OPOT, ero
cobJII0/leHHe U OXpaHa B MOJIHOM Mepe UM COOT-
BETCTBYIOT» [12, c. 74].

B 3To#i CBfI3M MOXXHO KOHCTAaTHPOBATbh, YTO
[leJIM U 3a/jla4yd 3alllMTHUKA B peasu3alyu obiie-
ro Ha3HaueHUsl YTOJIOBHOTO CY/IONPOU3BO/ICTBA,
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npeaycMmoTtpeHHoro ctT. 6 YIIK P®, cymecTBeHHO
CY?KeHBI, YTO B ONlpeJieJIEHHOM CMbIcJie 060CHOBaA-
HO MMEHHO CyIeCTBEHHOUN Pa3HOCThIO B MpOLeC-
CyaJIbHBIX BO3MOXKHOCTSIX [0 CPaBHEHMUIO CO CJie-
JloBaTesJieM KaK NpeACTaBUTeJeM TOCyJapCTBa,
YIOJHOMOYEHHBIM Ha BeJleHHEe COOTBETCTBYIO-
el MyoJUYHON AeATEeNbHOCTH.

Bosee TOro, Kak HaMH yXe OTMeYyasaoCh
B NpeAblAyIMX paboTax, KBaJIUPUIUPOBAH-
HbIH 3aIMUTHUK HUKOT/Ia He OyJIeT UCKYCCTBEH-
HO CTPEMUTBHCS K aKTHUBHU3ALUMU CBOEH POJIH
B COOHMpPAHUM [I0KA3ATeJbCTB, YTO COBEpIIEH-
HO 060CHOBAHHO, TaK KakK JlaJIeKO He M0 KaX/0-
My YTOJIOBHOMY /[leJly CYUIeCTBYIOT TaKHe 00-
CTOSITeJIbCTBA, KOTOPble MO3BOJIAIOT HWMEHHO
Jl0Ka3aTh HEBUHOBHOCTb KOHKPETHOrO JIHIA.
Kyna yaige 6bIBaeT, YTO MOJIyYeHHBIX OPraHOM
pacciefoBaHus 10Ka3aTeJNbCTB 0O bEKTUBHO He
XBaTaeT JJisl yTBEPXK/AEHUS 0 HAJTUYUH UX J0CTa-
TOYHON COBOKYIHOCTH, CBU/ETEJbCTBYIOIEN
00 000CHOBAaHHOCTH MNpPeAbSIBJIEHHOIO OOBU-
HeHUs. I BOT TYT O4YeHb BaXXKHO «IIOKa3aTb»
CyAy 3TO 0OCTOSATEJNbCTBO, MPOJEMOHCTPUPO-
BaTh 3Ty, nepedpasupys MeAULUHCKYIO TEPMHU-
HOJIOTHIO, [0Ka3aTeJIbCTBEHHYI0 HeA0CTaTOo4-
HOCTb. BOT Ha 4TO B mepByl0 odepeb [OKHA
ObITh HallpaBJieHa AKTHUBHOCTb I[1O3HAIOIIETO
CyO'bEKTa, YTO U SABJSETCA CYThbIO THOCEOJIOTUH
3alMTUTE/bHOU /esATeJbHOCTH, A He HajeJie-
HUe 3allMTHUKA 0QUI[HATbHBIM CTAaTyCOM COGU-
paTeJisi J0Ka3aTeabCTB [6, c. 45].

Corsamasich ¢ nosunuel JI.B. T'osioBko B ToM,
YTO YTOJIOBHOE CY/IONMPOU3BO/ICTBO H3HAYaJlb-
HO pellaeT UHble — MyOGJIUYHO-NIPAaBOBbIE — 33/1a-
YH, 4YeM rpakJJaHCKOe, HAaM CTOUT MPU3HATh, UTO
B YTOJIOBHOM IIPOIlecce, OpTaHU30BaHHOM IO Iy-
O6JIMYHO-TIPAaBOBOM ¢opMe, CYLIeCTBYIOT HHbIe
npoleccyajbHble KOHCTPYKLUU: NpeJBapUTeIb-
HOe paccJiefiloBaHue, TpuHLuI ex officio, npeamnu-
CBIBAIOIIMKI CyAy [leMCTBOBATh MO 06513aHHOCTH,
10 JIOJITY CJIY?KObI, HE3aBUCHUMO OT IIPOCHOBI CTO-
POH, aKTHUBHBIN CyJ, paKTHYeCKOe OTCYTCTBHE
ctopoH [1, c. 310]. B aTo¥ cBA3u, BO3Bpallasch
K BJIMSIHUIO HEOIM6epalbHOU UEe0JI0TUU Ha yTo-
JIOBHOE Cy/I0NPOU3BO/ICTBO, [10JIaraeM, UTo ee 3a-
JlauaMHU ObLJIO IepeBECTH YTOJOBHBIN MPOLIECC HA
«pPbIHOYHBIE», «JOTOBOPHBIE PeJibChl» (OTCH/A,
K CJIOBY CKa3aTh, B HAIll yTOJIOBHbIHN NMPOI1IeCC MPU-
IeJ1 KHCTUTYT 0COOO0TO MOpsi/IKa pacCMOTPeHUs
YrOJIOBHBIX JleJl, BKJIIOYas AocyAebHOe cora-
[IEHUE O COTPY/IHUYECTBE), CO3/1aTh U3 rocy/ap-

CTBa «CTOPOHY» B YTOJIOBHOM CYyJOIPOU3BOJ-
CTBe, 0becreduTh BHeJpeHUe TaK Ha3bIBaeMOIo
INpUHIMIIA «paBEHCTBA OPYXKHUS», KOTOPbIH yepes
cnenududyeckre MeToabl EBponelckoro cy/sa mno
npaBaM 4desioBeka (fasiee — ECITY) 65171 Bo3BeJeH
B €BpOINENCKOM NpPaBONPUMEHEHUHU YyThb JIU He
B abCoJIIOT. 371ech, BEPOSITHO, OAHOW CTPOKOMU
CTOUT OTMETUTb, YTO GOPMHUPOBAHUE B KOHTH-
HEHTaJIbHOW CHCTeMe MpaBa MpOoLecCyaabHbIX
KOHCTPYKL MM, TNPUCYLIMX HMEHHO aHIJIOCaK-
COHCKOH CHCTeMe, He JJO/LKHO HUKOTO BBOJHUTH
B 3a0Jyx/ileHHe, TaK KaK IpaBO yIpaBJeHU:
YyTOJIOBHBIM IIPOLIECCOM B PA3JIMYHBIX rocCynap-
CTBaxXx JaeT CylleCTBEHHO O00Jibllle BJIMAHUS,
4eM 3TO Ka)KeTCsl Ha MepBbli B3MJIsAL’.

IIPUHIUIIBI COCTA3ATE/IBHOCTH

A PABHOIIPABHUA CTOPOH

B YT'OJIOBHO-ITPOLLECCYAJIBHOM
3AKOHOJATEJ/IbCTBE HHBIX TOCYAAPCTB

E1e coBceM HelaBHO Ob1J10 TPUHATO CPAaBHHU-
BaTb 0TeYeCTBEHHOE YroJIOBHO-NIPOLecCyalbHOe
3aKOHO/aTe/JbCTBO C €ro eBpOoNelCKMMU aHaJlo-
raMy M3 KOHTHHEHTAJbHON CeMbH, IPUYEM, KaK
IIpaBuUJIO, He B I10JIb3y OTeYeCTBEHHOIo 06pas-
1a. BMecTe ¢ TeM npakTHYeCKH HUKOT/A B TAKUX
CpaBHEHMSIX He 0TMeYaJoCh, YTO COBpPEMEHHbIN
YIK ®paHnuu, Kak roBOpUJ y»Ke MHOTOKpAT-
HO ynoMuHaeMbld Hamu JI.B. TosoBKo, «BecbMa
JlaJiek OT cocTsi3aTeJbHOW gorMel» [1, c. 308].
Tak, maHHBIA HOPMATHUBHBIA akT PpaHIUH, CO-
nepxkaniuit 1o 15 urossg 2000 r. o61Me MPUHIU-
bl OTIpAaBJIeHUs MPaBOCYZAHUSl TOJBKO B CBOEH
npeam6ysie, MO3WLMOHUPOBAJ JIMIIb NPUHLUII
«bajlaHCa NpaB», KOTOPbIM OblJ HampaBjeH Ha
JOCTH)KeHUe TaKOoro IOJIOXKEHHWS CTOPOH, IpH
KOTOPOM OHHU He HaxoAATCA B HeCTaOUJIbHOH CH-
Tyallud U UMeIOT peaJIbHyI0 BO3MOXKHOCTb NIpeJi-
CTaBUTb CyJly CBOe JleJIO0 B TeX Ke YCI0BUSX, UTO
Y UX NIpolleccyaibHbli onnoHeHT [13, c. 72-73].

[IprMeHHUTENbHO K HEMELKOMY IIpoLieccyasb-
HOMY 3aKOHO/IaTeJIbCTBY COCTSI3aTeIbHbIN IPUH-
LMI HaXOLUTCS B abGCOJIOTHOM aHTaroHU3Me,
a NPUHLMI paBHOIpPaBUsS CTOPOH, CUHOHUMUYe-
CKHU U 110 CMBICJIY COeJUHEHHBIN C IPUHLUIIOM CO-

6 B kadecTBe mprHMepa MOXHO NPUBECTH CHUTYaALHIO
C MHBECTULMOHHBIMU apOUTpaKaMH: CyZi, UMEIOIUNA Hero-
CyZlapCTBEHHYIO IPUPOAY U CleLHaJU3UPYIOIIUHCcA Ha pas-
peleHUu Jies oco6oro posa, GaKTHUYECKU NMPHUCBOUJ cebe
GYHKIMIO 0 OLleHKe KaKUX-JIM60 eHCTBUH Ha ITpeiMeT COo-
OTBETCTBUs HALlMOHAJBHOMY YTOJIOBHO-IIPOLECCYATbHOIO

TIPABOBOE 'OCYJAPCTBO: TEOPVIA 1 TIPAKTUKA

3aKoHozaTe bCTBY. CM. nogpo6Hee: [1, c. 411-424].
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CTSI3aTeJIbHOCTH, BOOOIIe HE HAXOJUT 3aKperlie-
Hud B YIIK 'epmanuu. OueBuAHO, 4TO 6€3 equality
of arms cocTs3aTesIbHOCTb NpeBpallaeTcs B My-
CTOM 3BYK. BMecTe ¢ TeM, Kak MUILYT HEMeLKUe
npoueccyanuctsl @.K. lllpenep u T. Deppeu, npuH-
IIUIT COCTSI3aTEJbHOCTH «HEe BIMCBIBAETCS B Yro-
JIOBHO-TIPOLIECCYyaTIbHOE NpaBo ['epMaHun» BCaes-
CTBUE  «BHYIIUTEJbHOTO HWH(POPMALMOHHOTO
raH/iMKamna y OpraHoB MPOKypaTypbi». ITO 06CTO-
SITeJIbCTBO CPOPMUPOBATIO TaKOe MpaBONpUMe-
HUTEJIbHOE TOBEJeHHE YYAaCTHUKOB YTOJIOBHOTO
npolecca, B KOTOPOM JIMLIb 0O6ecleyruBaeTcs
«3alpeT HEepaBHOrO MOAXOAa K CTOpOHaM, He
CBSI3aHHBIA C WX Pa3/IMYHBIMHU MPOLECCYATbHbI-
MU possiMmu» [14, c. 31-32], yTo, coiacuTech, co-
BEPIIEHHO He MOAXOJUT K aKTUBHOMY TOJIKOBa-
HUIO COCTSI3aTEeJbHOCTH U PABHONPABUSA CTOPOH
B 0TE€YECTBEHHOM yT'0JIOBHOM Cy/I0IPOU3BO/ICTBE.

He copep>uT moJsio’keHUH O paBHONpPaBUU
CTOPOH U cocTsA3aTesbHOCTU HU YIIK Yemnickoit
Pecny6svku, Hu YIIK ABcTpuiickoit Pecriy6uky,
HU YIIK 3cToHCcko# Pecny6sinkuy, HU paxe YIIK
Anonuy, Toxke NOCTPOEHHBIN 10 KOHTUHEHTAJIb-
HoU Mogesu [15, c. 139-159].

3/lecb CTOUT OTMEeTUThb, 4TO EBpomneiickas
KOHBEHIMS O 3alllUTe NpaB yeJIOBEKa U OCHOB-
HbIX CcB06OA 1950 1., yepe3 mpu3My KOTOPOH
ECITY B nocsieaywolieM reHepupoBas CBOU Mpo-
[lecCyasibHble KOHCTPYKLUHU, 06s3aTebHbIe
K peaju3aliiid B YTroJOBHO-NPOIeCCyaJbHOM
3aKOHO/IaTEeJbCTBE €EBPONENCKUX TOCYAapCTB,
BKJIloUass Poccuio, He cOAep:KUT HU CJIOBa HU
0 COCTSI3aTEeJbHOCTH, HU O «PABEHCTBE Opy-
KUSI», @ 3aKpeIJiseT JULb KOHBEHIIMOHAJIbHBIN
NPUHIUIN CHpaBeJJUBOCTH CyJleOHOTrO pa3bu-
paTenbcTBa. O6paniaeM, Beaen 3a JI.B. losnoBKko,
BHUMaHMe Ha KpalHe B3BELIEHHYI MO3UIUI0
KoMuccuu no npaBaM 4esioBeKa, BbICKa3aHHYIO
B 1959, B COOTBETCTBHUH C KOTOPOU CIIpaBeAJIU-
BOe CcyZebHOe pa3bupaTeabCTBO SIBJASETCS TAKO-
BBIM, KOI/la «JI06asi CTOPOHA MUMEET Pa3yMHYIO
BO3MOXXHOCTb H3JIOKUTH CBOI0 NMO3ULUIO CYAY
B YCJI0BUSIX, KOTOPbIE HE CTABSAT €€ B CYILLLECTBEH-
HO MeHee BBITOJHOEe MOJI0KEHHE N0 CPAaBHEHUIO
C TPOTHUBOIMOJOXKHOU cTopoHoi» [1, c. 313].
CorylacuTech, HET HU CJI0OBA HU 0 KaKoM Muduyie-
CKOM «PaBEHCTBE OPYKUSI».

Bosiee ToOro, make /s aHIJIOCAKCOHCKOM
MPaBOBOM CeMbH MPUHIUIT «PABEHCTBA OPYKHUSI»
B ero QpakTH4YeCcKOW peasv3aliud UMeeT BeCbMa
CKPOMHOe HaloJiHeHue. BoT cTpoku Yuibama

BepHama u3 ero pa6othl «[lpaBoBas cucreMma
CIOA»: «B cyaebHBIX cUCTeMaX, CJAeAYIOIIUX aH-
[JI0CAKCOHCKOW MPaBOBOW TPaAULIAH, STOT IPUH-
nun («paBeHCTBA "cy/le6HOr0 UHCTpyMeHTapus"”
ctopoHn». — C. C.) nprMeHsieTcsl KaK 110 rpak/aH-
CKUM, TaK M IO yroJIOBHbIM JejaM. TakuM 06-
pasoM, U B OTHOLUEHHUU CTOPOHBI OOBHHEHWUS,
Y B OTHOLUEHUU CTOPOHBI 3aLUThI IPUMEHSIOTCS
OJIHU U Te ’Ke OrpaHUYeHHs IPU NpeJCTaBIeHUH
Jl0Ka3aTeJbCTB U M3JIOKEHWU CBOUX INO3ULIUHA
no gesay. CTopoHa 0GBUHEHUS] CUAUT 3a TaKUM
Ke 110 ¢popMe CTOJIOM U Ha TOM e YpOBHe, YTO
Y CTOPOHA 3alUThI, IPOKYPOP HOCUT TAKYIO Ke
OOBIYHYI0 OZeXJY, YTO W aJiBOKaT-3allUTHHK.
KakuMu 6b1 mpeporaTuBaMu HU 6bla1 Obl Haje-
JleH IPOKypoOp BHe CTeH 3aJja CyZeOGHOro 3ace-
JlaHWs, OHU MCYe3aloT, KaK TOJIbKO OH fIBJISETCS
B Cy/[, IJ1s1 y4acCTus B Cy/leOHOM pa3bupaTebCTBe
M0 YyroJIoBHOMY Jiey» [16, c. 171].

OTnenbHO OTMETHM, YTO 3THU YCJOBUS CO-
6JII0al0TCsI IPU PACCMOTPEHUH YTOJIOBHOIO Ji€e-
JIa CYA0M C y4acTUEM NMPUCSKHBIX 3aceAaTesel,
Torga kak mopsagka 90-97 %’ yroJioBHBIX e
B CIA paccMaTpuBaloTcsi B0OOIe BHe Ka-
KON-JIMO0 cOCTSI3aTeJbHOW NpoLeayphl, a 4Ye-
pe3 «clleJIKy C INpaBoCyfUeM». AHaJIOrMYyHast
cutyanua B AHriMM M Yasbce. A.B. MaxoB u
M.A. IlelikoB, CO CCHUJIKOM Ha aMepUKaHCKO-
ro wpucra PeiimoHza Mousy, oTMedawT, 4YTO
B 1839 r. B mraTe Hbro-Mopk 22 % npuroso-
pPOB IO YrOJIOBHBIM [ielaM ObLIM pPe3yabTaTOM
«CAeJKU O MpU3HAaHUU BUHBI»; B 1896 . 70 %
BCeX YTOJIOBHBIX JieJ1 ObLJIM pa3pelieHbl N0106-
HbIM cioco6oM; B 1920 r. 88 % BcexX yroJ0BHBIX
JieJ1 6bl/IM pa3pelleHbl NOCPeACTBOM 3asiBJeHUH
0 MpU3HaHUU BUHBI [18, c. 168].

[IpuBesieM ellle HeCKOJIBKO NTpUMepOB. Tak, B
3aKOHO/ZATe/IbCTBE L[eJIOr0 pAJia eBpONencKux (U
He TOJIbKO) CTpaH UMeeT MeCTO JJaXke OrpaHUYeHHe
JlefCTBUA NPUHLMIIA NPe3yMILUU HEBUHOBHOCTH
IIyTeM BO3JIO>KeHUs OpeMeHHU [J0Ka3blBaHUS olpe-
JleJIeHHbIX 06CTOATEeJbCTB Ha mnojcysumoro. Tak,
HalpUMep, B yroJ0BHOU npoueaype ®@paHuuu 1o-
KasblBaHUE ONPaB/bIBAIOIIUX OOCTOSTENBLCTB IO

7 Y K®. I'yienko ynTaeM: «...B 60-x rogax 6osee 90 %
yrosioBHbIX fies1 B CIIIA He npoxoJsAT Yepes3 Npouesypy Cy-
ZIe6Horo paséupaTtenbcTBar» [17, c. 135]. ¥V JI.B. TosioBKO yu-
TaeM: «Cyne6Hoe pa3oupartesbcTBo B CIIA cerojHs uMmeeTt
MEeCTO NpUMepHO 1o 3 % yroJIOBHBIX JieJ1 (B AHIVIMH valle).
B ocTasbHBIX CJly4asX OOBHHEHHE W 3alUTa 3aKJIOYalOT
"cesKy": 0OOBHHsSEMbIH MPU3HAET CBOIO BHHY, a IPOKYyPOp
"cHUMaeT", HanpuMep, 4YaCTb OOBUHEHUS WU MepeKBaIU-
dunupyer ero Ha MeHee TsDKKoe» [1, c. 144].
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JlesiaM o cyTeHepcTBe (CT. 226-5 YK ®@pannuu), 3a
ydacTye B Hapkob6busHece (cT. 222-39-1 YK O@paH-
LIMH), @ TaKXKe 10 JieJlaM, BbITEKAloUIMM U3 Hapy-
HIeHUH 6e30MacCHOCTH JOPOKHOTO JIBUKEHUSI UJIU
OpraHM30BaHHOW NpPEeCTYNHOCTH, BO3JlaraeTcs Ha
MOJCYAUMOTO, TaK KaK B 3TUX CJIy4asiX, 10 MHEHUIO
dpaHIy3CKUX 3aKOHOAATe/eld, UMEHHO MOACY/ -
MOMYy MpOILEe ONPOBEPTHYThH BbIJBUraeMble 006-
BUHEHHS], HEXKEJIM CTOPOHE OOBUHEHMUS 0Ka3aTh
BHe pa3yMHbIX COMHEHUH OTpULaTeJbHbIA (aKT
[13,c.94; 15, c. 147].

JlonycTUMO BO3JI0)KeHHe OpeMeHHU [0Ka3bl-
BaHHWA HA CTOPOHY 3allUTHI U B ABCTPUHU — B CJIy-
yasx, KOrja C ee CTOPOHbI IPUBOAATCA 0OCTOS-
TeJIbCTBA, UCKJII0YAKIHe HAaKa3yeMOCThb JesHNs
(caMmo060poHa, HEBMEHSIEMOCTD U T. [I.) WU Npe-
HNATCTBYIOIIME MPOAOJKEHUIO YTOJIOBHOTO Ipe-
cJleloBaHus (JaBHOCTb, OTObITHE HAaKa3aHUs 3a
3TO JAesiHMe HAa TEPPUTOPUU JpYyroro rocynap-
CTBAUT. A.) [15, c. 147].

MHoOKecTBEHHbIe MCKJIIOYEHUS] U3 IpaBuJa
0 pacnpepeseHMd OpeMeHHU [OKa3bIBaHUS OOHa-
PY’KMBAIOTCSI U B YrOJIOBHO-NPOLECCYaJTbHOM 3a-
KOHOJaTeNbCTBe AHIIMY, Yanbca, CeBepHol Hp-
JlaHZ WM. Tak, B 4aCTHOCTH, B cepeguHe 90-x ronoB
XX B. B AHrnu no 219 u3 540 BU/I0B npecTyILIe-
HUH, Npec/iefyeMbIX 110 OOBUHUTEJbHOMY aKTy,
npeAycMaTpUBaJIca 006s3aTe/IbHBIN Iepexof Ha
CTOPOHY 3alllUTbl OpeMeHH OINpOBepKeHHUs pH-
Jla 00CTOATEe/NbCTB NPECTYIHOIO JesHHs], OTKa3
OT KOTOpPOTO paccMaTpUBaJICA He B N0J1b3y UHTe-
pecoB NpHUBJIEKAeEMOro K OTBETCTBEHHOCTH JIULA
[19, ¢, 23]. [Ipu oTmnpaBJieHUU YrOJOBHOrO CYAO-
MpoU3BOJcTBA B H3paumsie JeilcTByeT NpaBUJIO,
B COOTBETCTBUU C KOTOPBIM «OTKa3 0GBUHSIEMOTO
CBU/IeTEJIbCTBOBATD B Cy/ie MOXKET ObITh pacLeHeH
KaK KOCBEHHO€ JI0Ka3aTeJIbCTBO B I0JIb3y CTOPO-
Hbl 06BUHeHUs» [20, c. 42], a cT. 148 VIIK fAnonuu
OmpefessieT CYIeCTBEHHOE U3bSITHE U3 MOHATHUS
CBHJIETEJIbCKOTO MMMYHHUTETA, OTPAHUYUBAs €ro
JlefiCTBHe 10 TPYIIOBbIM JesaM HCK/IYUTEb-
HO B OTHOILIEHWM KOHKPETHOTO JIMLA U 0053bIBas
CBHJleTeJIs JaBaThb IOKAa3aHUsA B OTHOLIEHUU UHBIX
JINL, TPUBJIEYEHHBIX 110 3TOMY Ke YyTOJIOBHOMY Jie-
Jly B KauecTBe 06BUHseMbIX [21, c. 104].

3AKJ/JIOYEHUE
Heob6xouMo omnpeJiesiuTh, YTO OTEYECTBEH-

HOMy YTOJIOBHOMY Ipoleccy 6oJiee LeHHO: yTO-
NMUYecKWe CTEeHaHUs MO0 HEBO3MOXHOCTH (mpH

ny6J14HO-IpaBoBold ¢opMe opraHusalUu yro-
JIOBHOTO CyJONPOU3BOJACTBA) obGecrneyeHUs He-
KOM U/JleaJIbHOU COCTSI3aTEJbHOCTU U PEAJIbHOrO
paBHOIIpaBUs CTOPOH WJIM BBICTPAWBaHHUE, KaK
nuuiet JI.B. ['0J10BKO, «peasluCTUYeCKUX KOHLeI-
UM COCTA3aTeNbHOCTH, KOTOpble Obl He BCTY-
NaJii B IPOTUBOpEYHEe C MPUPOAOH rocyapcTBa
1 GopMaMu ero y4yacTUsi B yrOJIOBHOM CYAONPO-
u3BoAcTBe» [1, c. 318]. 3a TakKuM BHelllHe cyry60
npoleccyajbHbIM BOIPOCOM Ha CaMOM JieJie CTO-
UT npobJsieMa o6ecredyeHUs1 YroJI0BHO-NPoLeccy-
aJIbHOTO CYBEpeHUTEeTA Halllel CTPaHbl, YTO BPs/
JIU MOKHO CYUTATh MaJI03HAUYUTENbHbBIM.

Eciu Mbl, JefcTBys pallMOHa/NbHO, OyAeM
NPUJEPKUBATBCI  MO3ULUU  «PEATUCTUIECKUX
KOHIIEIIMH COCTA3aTEeJNIbHOCTH», TO B 3TOU CBSA3U
MBI J0JDKHBI IPU3HATh, YTO YrOJIOBHOE CYJ0NpO-
V3BOJICTBO He ABJAETCA CIOPOM CTOPOH, 3allMINa-
IOLMX CBOU NpoleccyajbHble HHTepeChl. YToJ0B-
HOE CYyI0NPOU3BOACTBO (32 UCK/IOYEHHEM MaJIoH
TOJIMKHU [JieJ1 YaCTHOI0 OGBUHEHHUs1) — 3TO BCETJa
CTOJIKHOBEHHE 3allUIIaeMOr0 TrOCYAapCTBOM IIy-
OJIMYHOrO0 MHTepeca U MHTepeca 4YaCTHOTO, YTO
€CTb KBUHT3CCEHLIUA CYIIECTBA yrOJ0BHOTO Jiea.

Heob6xoMo npu3HaTh, UYTO FOCYAAPCTBO He
BBICTYIAET B yTOJIOBHOM Ipoliecce KaK y4aCTHUK
YrOJIOBHOTO Cy/IONPOU3BO/ICTBA, HE BEJIET C 0OBU-
HsieMbIM HUKAKOI0 CIIOpa U He fIBJISIETCS CTOPO-
HOU B yrosioBHOM mpotecce [1, c. 319]. [IpusHa-
HUe 06paTHOTO aBTOMATHUYeCKU HYJTUPUITUPYET
JIIO6YI0 COCTAA3aTeNbHOCTDb, TaK KaK HUKOTAA QU-
3UYeCcKOe JIUI0 He CMOXET «COCTSA3aThCsI» C BCe-
CWJIbHBIM rocyaapctBoM. bosiee TOro, uMeHHO
B OpraHax roCyAapCTBEHHOH BJIACTH UILET 4YeJso-
BEK, IONaBLIMH B }KEPHOBA YT'0JIOBHOT'O CYAONPO-
M3BO/ICTBA, FTapaHTHUH CBOUX IIPaB U 06ecrneyeHus
3aKOHHBIX UHTEPECOB, a «OT QYHKIUHU 3aIUThI
npaB rpakJaH BooOILe He MOXeT ObITb 0CBOOO-
»K/I€H HU OJJMH rOCyZlapCTBEHHBIN OpraH, 0cobeH-
HO B YTOJIOBHOM CYZ0NIPOU3BOACTBe» [1, c. 324].

M.C. CTporoBuyY nucaJ, YTo «IPUHIAI COCTS-
3aTeJIbHOCTU B COBETCKOM YTOJIOBHOM Mpoliecce
HU B KOEM CJIy4ae HeJsib3sl BBIBOJAUTH U3 MPOTHU-
BOpEYH HWHTEPECOB TOCYAApPCTBA WU JIMYHOCTH
M paccMaTpUBaTh COCTS3aTesNbHYH GopMy mpo-
1ecca Kak popMy paspelleHHUs ciopa MexAay ro-
CYAapCTBOM U JIMYHOCTbIO» [22, c. 109].

OyeBUAHO, YTO MPHU 3asBJEHHOW KOHIENLIUU
NPOCTPAHCTBO AJIfl COCTA3aTEJbHOCTH U PaBHO-
npaBUsl CTOPOH NepeJ CY/IoOM He O4YeHb BEJIUKO
Y ero MOXHO CHOPMYy/IMPOBATh Yepe3 TPUESUHYIO
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basanc HYGHI/I‘IHOFO VI 9aCTHOI'O Ha4daJI B YTOJIOBHOM IIpOIlecce

KOHCTPYKLMIO, B KOTOPOH JIMIIEHHbIA QYHKLIMO-
HaJIbHOM MPUCTPACTHOCTH U CTOSILUNA HAJ CTOPO-
HaM# apOUTp, TO €CTb CyJ, IPY MOMOIIH, KaK MH-
casn A®. KoHH, He06X0JUMbIX €My «IIOMOLIHUKOB
B MCCJIeJIOBAHUW UCTUHBI B JIMIe OOBUHUTENS U
3alIMTHUKA... CBOUMH COBOKYNHBIMH YCUJIUIMH
OCBEIAIOT pa3Hble, MPOTUBOMOJIOXKHbIE CTOPOHBI
Jiela ¥ 06J1erdaroT OLEHKY ero MoApo6HoCTen»®
[2, c. 59-60].

B KOHTeKCTe 06GecrneyeHrs] paBHOIIPaBHUs CTO-
POH Nepe/J; CyZI0M BaXKHO OTMETHTD 00513aTEJIbHYIO
HY/UIMPUKALMIO MPOLeCCyalbHO-BJIACTHBIX I10JI-
HOMOYHH NMPOKYpPOpa, BCTYIHBIIErO B yTOJIOBHbBIH
IPOIECC B KAYECTBE TOCYJapPCTBEHHOTO OOBUHUTE-
Jisl. 3aBeplieHre TPoLecCyaJbHO-BJACTHOTO BJIH-
SIHUSI TIPOKYypOpa U OPraHOB NpeBAPUTETBLHOIO
paccyieloBaHUs HaJl yTOJIOBHBIM /IEJI0M IPOUCXO-
JUT B MOMEHT YTBEPKJEHHUSI UM OOBUHUTENIBHO-
O 3aKJ/IF0UEeHUS U HallpaBJieHUsl YyTOJIOBHOTO Jiesia
B Cy/I, JIJIsl pACCMOTPEHHUS T10 CYIIECTBY.

OZITHOBpEMEHHO C 3TUM XOTeJ0Ch Gbl BCIIOM-
HUTb HOPMAaTHUBHbIE TMOJIOXKEHHS, COJlep>KaBIIu-

8 Hago ormeTuTh, uto A.D. KoHM TOJNIBKO B 3TOH KOH-
CTPYKLMU U BUJEJ COCTs3aTeJbHOE Hayajo B YrOJOBHOM
mpoliecce.

eca B cT. 20 YIIK PCOCP 1960 r.,, koTopble mo
IpUYMHE HEOJIMOEPaTbHOTO YBJIeUeHHUs COCTs3a-
TeJIbHOCTbIO U paBHOINpaBHUeM cTOpoH B YIIK PO
He nonasu. B YIIK PCOCP yka3biBasioCh, YTO CYy/,
NpPOKYypop, c/efjoBaTe b U JUL0, IPOU3BOAsIIEe
Jl03HaHUe, 06513aHbI IPUHSATH BCe MPEyCMOTPEH-
Hble 3aKOHOM MeDHhl /1J1s1 BCECTOPOHHET 0, TOJIHOTO
1 00'beKTHBHOIO UCCIE/JOBAaHUS OOCTOSTENbCTB
Jles1a, BhISIBUTH KaK yJIMYalolLUe, TaK U ONPaB/bl-
BallIlie 06GBUHSAEMOTr0, @ TaKXKe CMsArvarwliue u
OTSATr4YalIle ero OTBETCTBEHHOCTh 0OCTOSTEb-
cTBa. B yroJsioBHo-IpoLieccyaJbHOU [OKTpHUHE
MEX/y MeTOJIOM COCTSI3aTeJbHOCTU U METOA0M
BCECTOPOHHOCTH, IOJHOTBI U O6GBEKTHUBHOCTHU
Ccepbe3HbIX MNPOTHBOPEYUH He HabJ/aeTcs.
BMecTe ¢ TeM ¢ y4eToM MNy6JHYHO-IIPAaBOBOU
¢dopMbl OpraHusalMU yTOJOBHOTO CYZOINpPOHU3-
BoJiCTBa B Poccuiickoit ®enepaiiuu BKJIHOUYEHHE
JlaHHOW HOpPMBI-IPUHIMIA B JAEHUCTBYIOIEE Yro-
JIOBHO-TIpOLIECCYya/ibHOEe 3aKOHOJATeJbCTBO, Ha
Halll B3IVIs1J], TOMOXET 3alUUTUTENbHOH AesATeb-
HOCTH KyJa 60Jibllle, YeM COBPEMEHHOE, B psifie
C/ly4aeB COBepPIIEHHO HeBeXEeCTBEHHOe IMpaBo-
MOHUMaHWe NPUHIUIIA COCTSA3ATENbHOCTH U PaB-
HOTIPaBUs CTOPOH Mepe/ Cy/I0M.
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