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AnHoTauus. [Togsepraercs aHaIu3y COBPEMEHHOE COCTOSIHIE OT€YECTBEHHOTO FOCY AapCTBOBEIE-
HHs, TCHICHIIUU 1 0COOEHHOCTH €T0 pa3BUTHUA. HeﬂaeTCﬂ BBIBO/JI, YTO IOpUANYECCKAA HayKa IMMPAaKTUICCKU
He HCCIenyeT TaK Ha3bIBaeMble IPOMAxH B JAeNaX rocyaapcTBa, Hed(p(EKTHBHYIO MONUTHKY, IPOBAJIEI
oTAenbHBIX pedopm n mporpamm. Kinaccuueckoe rocy 1apcTBOBEAEHUE, €TI0 MPEACTaBUTENb APUCTOTEND
HAa3bIBaJIM 9TO OTKJIIOHEHUEM B FOCYAapCTBEHHOM Pa3BUTHH U HCIONb30BAIM OHATUE KOTKIOHEHHOE (OT-
KJIOHAIOIeecs) rocyaapctsoy». [Ipeanaraercs u3ydaTb NIPUUMHBI OTKJIOHEHUH, BUABI U GOPMBI. ABTOp
HOJIaraeT, 4To TaKoi Moaxo[ Mo3BoiuT 6osee Ii1yO0Ko NpOaHaIu3UpPOBaTh CKIIAAbIBAIOIIUECS HETATUB-
HBIE TEHJICHIIMU U 3AKOHOMEPHOCTH B Pa3BUTHHU €BPOIEHCKOM rocy1apCTBEHHOCTH U He ToJbKo. CoBpe-
MEHHBIII MUPOBOI KpU3HC, CIIPOBOLMPOBAHHBII cuTyauuei Ha YKpauHe U BOKPYT Hee, TOJIBKO ycyryo-
JsIeT OTKJIOHEHUS B pa3BUTHH rocyaapcts EBpomsl. O6pamaercs BHIMaHHE Ha HEOOXOANMOCTh pa3pa-
60TKM IOPUIMYECKON HAYKOH TEOPUU OTKIOHSIOMIErocs rocyaapcTBa. LleHTpanbHbIM MOMEHTOM B Oyy-
IIeH TeOpHH JOIDKHA 3aHITh IPoOIeMa MUTAIINH AESTETbHOCTH TOCY JAPCTBEHHBIX OPTraHoB. ABTOD ITO-
JlaraeT, 4To MHOTHE KOMIIOHEHTh! COBPEMEHHOU rOCYIapCTBEHHOCTH 10 CYILECTBY CBOMX 3aad U (yHK-
L1} HE BBINOJIHAIOT WIH, €CJIU BBIIOJIHSAIOT, TO 0TYAcTU. Uepes NpU3My OTUYKIECHHOCTH aHAJIU3UPYETCS
OTHOILIEHUE MEXAY OOIIEeCTBOM U rocyaapcTBoM. OHU HE JOJDKHBI ObITh HE3aBUCUMBL. ['ocyaapcTBo co-
37aeTcst 00IIeCTBOM, 3aBUCHUT OT HETO M eMy 00s13aHo0. FOpuandeckas Hayka JOJDKHA BEIPabOTaTh KpUTe-
pHUU OTIAICHHOCTU TOCYJapcTBa OT OOLIECTBA, IPHU IOMOILU KOTOPBHIX MOXKHO T'OBOPHUTH O CTENEHH
OTYY’KIAEHHOCTH. B paMKax HEraTMBHBIX TE€HJCHUMH PacCMAaTPUBAETCS U CENEKTHMBHOCTb KaK IPH3HAK
COBpPEeMEHHOH rocynapcrBeHHocTH. Ilon Hell aBTOp moHUMaeT ocolOyro GopMmy NpuHyxaeHus. Takue
rocy/lapcTBa He IPOBOAAT WIKBAJBHBIX DPENPECCHH; 3/1€Ch NPHCYTCTBYET HEKas TOYEYHOCTh MECTH
OTJEJIbHBIM JINL[AM, FPYTIIaM, OpraHu3auusaM 1 T.4. K 4rciay OTKIIOHeHU aBTOP OTHOCUT HTHOPUPOBAHHE
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POITH 1 3Ha4eHNs OOIIECTBEHHBIX OPTaHU3AIMI B JeATEIbHOCTH TOCYJapCTBa, €ro BBIXOJ H3 MEXIyHa-
POAHBIX NPABO3ALIUTHBIX OpraHU3aluil U Ap. 3aBepLIaeTCs CTaThs OOpalleHUEeM aBTOpa K Pa3yMHOCTH
KaK yCJIOBHMIO IPOTHUBOCTOSHHS OTKIOHEHHUSAM. PasyMHOCTb 0JKHA SBUTHCS OCHOBOM OpraHM3alMu
roCyIapCTBEHHOCTH M IPaBOBOH JEHCTBUTENBHOCTU. ['0CYjapcTBO, €ro MHCTUTYTHI JOJDKHBI ABIATHCA
HPOAYKTOM Pa3yMHOH AESITENBHOCTH dYeloBeKa. YemoBedecTBO HaBHO OMPENENHIOCHh B COOCTBEHHBIX
LEHHOCTSAX, K KOTOPBIM OTHOCHTCS TOCYAAapCTBO U €T0 CIyTHHK — IIPaBo.

KuaroueBnle c1oBa: rocyapcTo, (GyHKIUH TroCcyIapcTBa, eBPONeiicKie rocy1apcTBa, MEXaHH3M
rocynapctsa, «llonutuka» ApucToTens, rocyJapcTBEHHas BIAacTh, I'OCYJApCTBEHHOE YIpPAaBJIEHUE,
rocyAapcTBEHHAs MOJIUTUKA, IOJIUTUYECKAs 3JIUTA, HOIUTUIECKUH PEXUM, 3aKOHOTBOPYECTBO
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Deviated State: Research Methodology
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Abstract. In this article the author analyzes the current domestic state studies, trends and features
of its development. It is concluded that legal science practically does not study the so-called blunders in
state policy, ineffective strategics, failures of reforms and programs. Classical state science and its
representative Aristotle called this a deviation in a state development and used the concept of a deviated
(deviating) state. It is proposed to study the causes, types and forms of deviations. The author believes
that this approach will allow a deeper analysis of the emerging negative trends and patterns in the
European statehood development. The current global crisis, provoked by the situation in Ukraine and
around it, only sharpens deviations in the European states’ development. It is emphasized that deviated
state theory needs a proper development in the legal science. The problem of the state bodies activities
imitation shall be central in the future theory. The author believes that many components of modern
statechood do not essentially fulfill their tasks and functions, or, if they do, then partly. The relationship
between society and the state is analyzed through the prism of alienation. The state is a product of society;
it was created for society and is entirely indebted to it. Legal science must develop criteria for remoteness
of the state from society to define the degree of alienation. Within the framework of negative trends,
selectivity is also considered as a feature of modern statehood. The author understands selectivity as a
special form of coercion. Such states do not carry out heavy repressions; there is a certain point of revenge
on individuals, groups, organizations, etc. Among the deviations, the author refers to ignoring the role
and importance of social organizations, state’s withdrawal form international human rights organizations,
etc. The article ends with the author’s appeal to reasonableness as a condition for resisting deviations.
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Reasonableness must form the basis for statehood and legal reality. The state, its institutions must be the
product of rational human activity. Mankind has long been determined in its own values, which include
the state and its companion — law.

Key words: state, state functions, European states, state mechanism, Aristotle’s “Politics”, state
power, state administration, state policy, political elite, political regime, lawmaking
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Beenenue. CocTosiHue COBPEMEHHOT0 YUYEHHS 0 TOCYIApCTBE

VYdeHune 0 rocyapcTBe, NOJIUTUKE W MOJUTUYECKOW OpraHU3alMy O0IIecTBa Ipej-
CTaBJICHO MHOTHIMH W MHOTUMHU TPYAaMH KIIACCHYECKUX M COBPEMEHHBIX aBTOPOB. CKakeM
TakK, He OJTHA U3 OPUANIECKUX HAYK He MOXKET MOCIIOPUTH C TEOPHEH roCcy1apcTBa Ha Ipe/i-
MET KOJIMYECTBa JIUTEPATYPhl, €€ Pa3HOILIAHOBOCTH M TpaIuluii. B uucne kiaccuueckux
aBTOPOB OCOOHSIKOM — (hUTypa ApUCTOTENS, 3JI0KUBILETO B 3HaMeHUTON KHUre «[lomm-
THKa» OCHOBBI yueHHs o rocynapctse (Aristotel, 1984). OcoOHsKOM B yueHHH O TocyAap-
cTBe U TpyH Hemerkoro meiciutens I, Emmmaka (1851—1911 rr.) «O061mmiee yuenue o roc-
yaapctBey. Punocod-rocyaapcTBoBesl CakKyMyJIHpPOBal OOJBIIMHCTBO IOCTHXKEHUH B
cdepe 3amaHO-eBPOIIEHCKOM TOCYJapCTBEHHON MBICITH 32 MHOTHE CTOJIETHS, chpopMyIH-
POBaJl METOAOIOTHYECKUE TIOAXOIBI, TPU3BIBAs YUEHBIX K TOMY, YTOOBI TOCYIapPCTBO H3Y-
4aJIoCh C Pa3HbBIX MO3UIIMIA, C YIETOM MHOT000pasust ero cymrHocteit (Jellinek, 2004:43).

OTHOCHTENFHO COBPEMEHHOI'0 OT€YECTBEHHOTO T'OCY 1apPCTBOBECHUS HYKHO CKa3aTh
cnenyromee. Ecimm cpaBHHBATE ¢ Teopueit mpaBa, TO TEOPHS TOCYJapCTBa Pa3BUBAETCS da-
CTO HEMOCIIEIOBATENbHO, TJ/Ie-TO «PBIBKaMH». Tak, COBETCKUH TepHoja, 0coOEHHO
60—70-¢ ro/bl MPOILIOTO CTOJETHSI, MPUHECITU OOIIECTBEHHOMW MBICIIU JICCSITKH, €CITU HE
CKa3aTb 0OJbINe, KHUT, COTHHU CTAaTel O COBETCKOM COITMAIMCTHIECKOM TOCYIapCTBE, TOC-
YAapCTBE Pa3BUTOTO CONHAIN3Ma, O TOCYAaPCTBE TUKTATYPHI IpoJieTapuaTa, ToCy1apCcTBe
pasBepHYTOrO CTPOUTENHCTBA KOMMYHH3MA, OOIIIEHAPOTHOM TOCY/IapCTBE H T.1I.

C omHO# CTOPOHBI, pabOTHl YKa3aHHBIX aBTOPOB JOCTATOYHO TIIYOOKO aHAIM3HPO-
BaJM (PYHKIMOHATIBHYIO JIEATENIFHOCTh COBETCKON TOCYIapCTBEHHOCTH, CTPYKTYPY M OCO-
OCHHOCTH TOCYZapCTBEHHOTO MEXaHHU3Ma H JIp., C JPYTOH CTOPOHBI, TPYAbl YIEHBIX TOT'O
nepuoJa N300MI0BAIM BOCXBAJICHUSIMH CYILECTBYIOIIETO CTPOS, IIOJIMTHKH, POJIM TAPTHU
u 1p. Kputuka coBeTckod NeHCTBUTEIHHOCTH CBOIMIACH K MUHUMYMY, €CIId OblIa BO-
o6me’. Takoe ObITO BpeMs, 1 O4EpPHATH aBTOPOB TOTO MEPHO/A, KaK 3TO MHOT/IA JeNaeTcs
B COBPEMEHHOW IOPUIUYECKOM JINTEPATYPE, BPSLL I KOPPEKTHO.

1 Cwm., nanpumep: (Manov, 1978; Tikhomirov (ed.), 1978; Kositsyn, 1970; Korelsky, 1970; Barnashov, 1979;
Zhilinsky, 1983; Weichelt, Lopatka & Manov et al. (eds.), 1983; Alekseev & Dyuryagin (eds.), 1986) u np.
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CoBpeMeHHOE OTEUECTBEHHOE TOCYAapCTBOBE/ICHHE KaK (hyHJaMEHTalbHAsI FOPU/IU-
Yyeckas HayKa, YTO Ha3bIBACTCSI, IOXBATUTHCS CKOJIbKO-HUOYIb 00 EMHBIMH, J1a €I H 00'b-
E€KTUBHBIMH W KPUTUYHBIMH TPYJaMH CYIIECTBYIOIIEr0 TOCYJapCTBEHHOTO MEXaHW3Ma,
TUHAMHKH TOJUTHYECKAX PEKAMOB W JIp., B TOM YHCJE EBPOIEHCKHUX TOCYIapCTB,
BKItouas Poccuro, o OoJbIioMy cyerty, Bpsia Jin MokeT. CripaBeyIuBOCTU Paju, HYKHO
CKa3aTh, YTO TEMa TOCYJapCTBEHHOCTHU B CTOPOHE M HUKAK HE UCCIeAyeTCs OyAeT HEBEPHO.
Tak, FO.A. TUXOMHPOB COBpEMEHHOMY TOCYIapCTBY ITOCBSATHJ JIBE HEOOJBINE KHHUTH
(Tikhomirov, 2011; Tikhomirov, 2013). B HIX TOKPUTUKOBAJ aKTyaIbHOCTh JIEMEHTHOTO
moIxoa ApUCTOTEINsI, BUJACHUS FOCYAapCTBa KaK O «MAIIMHbBI HACHITUS, KaK OpYAHs BOJIU
TOCIOICTBYIOIETO KJlacca WK TPy JIto/Iei. Y UeHBIi rojaraeT, 4To 3TO TaKoe MpeJICTaB-
JieHne o rocyaapcTee ycrapeso. Cieayer TpeOoBaTh OT TOCYAaPCTBEHHOCTH UCTIOTHEHUS
BaXXHBIX 00IIecTBeHHBIX 33134 (Tikhomirov, 2013: 13)2. [0.A. TuxoMupoB noaaep:xain 3a-
MaJHYI0 TEOPHIO CEPBUCHOTO TocyaapcTia u ap. OIHAKO MpeACTaBIsSETCS, YTO COBPEMEH-
Hasl MpaKTUKa roCcyJIapCTBEHHBIX Jiell, B ToM uucie B Poccuiickoit denepaiuu, nokazaia
MPEKACBPEMEHHOCTh HJICH OTMUPAHUS TOCYJAPCTBEHHOIO MPHUHYXKICHUS, CKa304HOCTh
TOJIKOBAaHUS CYIIHOCTH TOCY/JapCTBa KaK CEpBUCHOMW 3a/1ayd. B 1menoM KHUTW aBTOpa HH-
TEPECHBI U «OCBEXAIOT» 3a0BIThIE TPAKTOBKM TOCYJapCTBa, €0 Hadall.

C.H. baGypuHn, noxaiyii, BepBble B COBPEMEHHON OTE€UYeCTBEHHON JTUTepaType Io-
CTaBWJI MPOOJIEMYy HPABCTBEHHOH rOCyJIapCTBEHHOCTH, HEOOXOJUMOCTH YCHJICHHUS 3TOTO
(akTopa B coBpeMeHHO nuBuiu3anuu (Baburin, 2020).

B sTrom mnane ¢ nHTEpecHOU cTaTheil BricTynml b.C. D03eeB. ABTOpP IIOIOTBOPHO
pa3BUBaeT MBICTH ['erens 0 TOM, 4TO TOCYJIapCTBO — «00pa3 W JIEHCTBUTEIBHOCTH pa-
3yMay, «eCTh JIEHCTBUTEIHLHOCTh HPABCTBEHHON HIeH». 31eCh MPOCIe)KUBACTCS UCTOPHUS
CTaHOBJICHHS M PA3BHUTHS FOCYIaPCTBEHHOCTH B Pa3HBIX YAaCcTAX CBETa. DPyAHIMS aBTOpa
BOCXMUIIAET: CMBICI aHAIMTHYECKHIX BBIKJIAJIOK MOYKHO Pacro3HaTh B oHOH (hpasze. KpaTtko
ommcas nojemuky @. DHrennca u ['erens o mpupoje rocynapcTBeHHOCTH, D03eeB KOHCTa-
THPYET, YTO DHTEJIBC, BCEIENIO OMHUPAsSCh HA 3aMaJHOEBPOIEHCKUI OMBIT CTPOUTENHCTBA
roCyJapcTB, OTMEYAET, «... pa3yMy U BOJIC HAPOJIOB ObLIO OTKAa3aHO B IIPAaBe Ha aBTOPCTBO
COOCTBEHHOTO TOCYJapCTBEHHOTO YCTPOCHHS». MBICIb TJIe-TO MOHSITHA — COBPEMEHHAas
Poccus BrpaBe ycTpamBaTh CBOIO TOCYAApCTBEHHOCTH MO COOCTBEHHOMY YCMOTPEHHIO.
OnHaKo HACTOPAKUBAIOT HIEH aBTOPA O BO3MOYKHOCTH «B IIEPHO]] KPH3UCOB, OT KOTOPBIX
HE TrapaHTUPOBAHO HU OJHO TOCYJAapPCTBO» TaK HA3BIBAEMBIX «HCKIFOUUTEIBHBIX («CKPBI-
TBIX)») MIOJITHOMOYHH TTIaBBI TOCYAapCTBA HAa OCHOBE HAAIIO3UTUBHOTO ITPaBa roCcy1apCTBEeH-
HO# HeoOxomuMocTu». [IpaBma, manee J03eeB OTOBAPHBACTCS, UYTO «ITO HE paBHO3ZHAYHO
nerutuManuy npasa Ha Bce» (Ebzeev, 2022:15. Takas j0THKa BIIOJTHE MOXKET ONPABIATH
CTaHOBJICHHE TOTATMTAPHOTO PEXKUMA B JTFOOOM JIEMOKPATUIECKOM TOCYIapCTBE.

Henp3s poiiTt MUIMO ¥ HE OTMEHHTH YBJICYEHHOCTh COBPEMEHHBIX CIEIHMATHUCTOB
uneer amepukanna doxysamsl «cunbHOTO rocyaapctBay. A.Jl. Kepumos n U.H. Kykcun
BBIIMYCTHIIU B CBET KHUTY C TIPETCH3UOHHBIM Ha3BaHHEeM « CHIIbHOE TOCYAapCTBO KaK Ompe-
nensroimuit pakrop obmectsenHoro nporpecca» (Kerimov & Kuksin, 2017). Unest «cuib-
HOM TOCYIapCTBEHHOCTM COBPEMEHHBIMHU €BPONIEHCKUMHU TOCYAapCTBOBEIAMH U TIOJIUTH-
KaMU TOJIKYETCSl KaK CPECTBO FOCIOICTBA, KaK KYJIbT M CHJIa TOCYJapCTBa B MUPOBO# 00-
1IecTBEHHOI cucTeme’. B Poccuy MHOrMM aBTOpaM, 0COGEHHO PabOTaIONMIMM «BO BIACTH,

2 C TOYKO}i 3peHHs O TOM, 4TO IOCYJapCTBY YKe HECBOWCTBEHHO HAacHiMe, He cormacuica M.H. MapueHko,
Ka3aB, YTO aBTOP HE YUUTHIBAET COBPEMEHHBIE «JIeIUKaTHbIe (hopMbl Hacunusa» (Marchenko, :83).
Marchenko, 2017:83
3 Ioapo6Guee cm.: Malinovsky, 2021).
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wziest IpHIIach 1o Bkycy'. C pa3BepHyTOl KOHIIENIIHe CHHEPreTHIECKOTO TOCy1apCTBO-
noHuMaHus BeicTynua A.B. 3eipsiHoB (Zyryanov, 2019).

U Bce e BO3HUKAET BOINPOC — YEro HE XBAaTAET B MCCIIEIOBAHUSIX COBPEMEHHON
rocynapctBeHHOCcTH? OTBET OU€Hb MPOCTOI — HET aHaJIN3a U COOTBETCTBYIOLINX OLIEHOK
MO3UTUBHBIX M OCOOCHHO HEraTUBHBIX PE3yJbTaTOB TOCYAAPCTBEHHBIX IeJl, aHalIu3a
BBITIOJTHEHHUS 3afiay, MPOrpamMM, peopM, peieHUH BBICIIMX 3LIETIOHOB FOCYJapCTBEHHON
BJIACTH, KauecTBa (B TOM YHCJIC 00BEKTHBHOCTH) QYHKITHOHUPOBAHUS CYI€OHOU CUCTEMBI,
3aKOHOJIaTEeNIbHOM (IIpeICTaBUTEIHHOM) BIACTH U JP.

Mexay TeM HeCHpaBeAIHBO TOBOPHUTH, YTO OTEUECTBEHHOE U 3apyOeKHOe Tocyaap-
CTBOBEJICHUE TIOJTHOCTHIO HE 3amMedacT mpobieMy Hed(PPEKTHBHOCTH M HEYCIIEXOB TOCY-
JApCTBEHHOW BJACTM M CaMOro ToCyAapcTBa. B 3Toil CBSI3M TPOAYKTUBHBI MBICITH
A.Il'. Xabubynuna u A.W. CenuBaHoBa o ToM, 4to B Poccuiickoii denepanuu «mocie 00-
PYLICHHUS CHCTEM T'OCYAapCTBEHHOT 0 IuIaHNpoBaHus B 1990-e rospl He co31aHa [eocTHAs
rocyJapcTBeHHas cucreMa 3(h(heKTUBHOrO Hay4YHOTO 3KCIIEPTHO-aHAIUTHYECKOTO U HH-
(OpMAaLIMOHHOTO CONPOBOXKICHHUS IPUHSTHUS YIIPAaBICHYECKUX PELICHUH HU Ha denepaib-
HOM, HM Ha PETHOHAJIBLHOM, HU TeM OoJiee MyHHILIMIIAIbHOM, HU Ha OTPACI€BOM YPOBHAX)
(Khabibulin & Selivanov, 2008:136).

M.H. Mapuenko o0paTui BHUIMaHHE Ha TO, UTO MPAaBOBasi TOCYAapCTBEHHOCTH B Poc-
CUH OTJINYAeTCs TeM, YTO BCE phlYaru MOJIUTHUYECKOW M rOCyJAapCTBEHHOM BJIACTH HAaXo-
JSITCA «B pyKax 0JI0Ka», COCTOSIILIETO U3 MPEKHEH HOMEHKIIATYPBI, CJI0S YUHOBHHUKOB, «I10-
JYYUBIIMX M 3aXBATHUBIIUX JAHUCKPEIOHHBIE ITOJHOMOYHS MO TPUHATHIO peIIeHUi
(mpexkze Bcero no nepeneny coocteenHocTH)» (Marchenko, 2017:32).

W3BecTHBIN OTeUeCTBEHHBIA TEOPETUK rocyaapcrsa u npasa .A. KepuMoB oTkpo-
BeHHO mucan: «[Ipunuio Bpems ,,cracath® poccuiickoe rocyaapctBo. M B aTom nerne He
MOCIICJIHIOI POJIb JIOJDKHBL CBHITPaTh TOCYyAapcTBOBenbl, Bce rOpUCTh (Kerimov,
2003:174). Hanee yuenslii npogomkaet: «Cieayer, HaKOHEL, TIOHATh, YTO OIIEPUPOBAHIEM
11a0JI0HaMH, OKAMEHEBIIUMH LITaMIIaMH{, YCTAPEBIIMMH JOIMaMH HEBO3MOXXHO PELIMTh
MTOCTOSTHHO BO3HHKarOIue HOBbIE podneMbn (Kerimov, 2003:174). B aT0ii cBA3u nHTE-
PECHBI CYKICHHsI aMepUKaHCKoro uccnenoBatens B. Jloademel, cipaBeaiuBo oTMevaro-
IET0, YTO «B MOJUTUKO-(QUIOCOPCKUX IO CBOEMY XapaKTepy IUCKYCCHAX IOBOJBHO
penKo 00CyXIat0Tcsl BOMPOCHI, KOTJa TOCYIapcTBO TEPIUT MPOBAJI U B YEM COCTOUT TOT
npoBam» (Dolfsma, 2017:12). ®panuny3ckuii aBrop beprpan Matse, uccnemyst npupoay
JEeMOKPATHH, CTaBUT NMPOOJIEMY OTKJIOHEHHH B OOLIECTBEHHON MPAKTHUKE OT UAEU OCHOB-
HBIX IpaB u cBoOOA. IIpMBOOWT CTATHCTHKY, CBHIETENHCTBYIOLIYIO O HACTPOEHHIX
JKEJTaHusl CUJIBHOM BIIACTH, €€ aBTOPHUTETa, IIPU 3TOM OTOBapUBasCh, YTO pedb HE UJAET
0 «pammcrckux TeHaeHnusax» (Bertrand, 2021:1 68)5 .

Kak BUIHO, KpaTKHii 9KCKYPC B FOCYIapCTBOBEACHHUE MPOIJION0 ¥ HACTOSILEI0 CBU-
JIETEIIbCTBYET O CIEAYIOUIEM. Y UEHHE O TOCYJapCTBE — OIPOMHBIH IIACT 3HAHU, C OJJHOMN
CTOPOHBI, ApeBHEIIas HayKa, C JPYTroil — pa3HbIe 10 XapaKTepy U OL[EHKaM IpeICTaBIIe-
HUSL U CYXKIICHHS O CMBICJIE TOCYIaPCTBEHHOCTH M €€ POJIM B UUBMIM3auuu. Cienyer yuu-
TBIBaTh M (PAKTOP COBPEMEHHOCTH, PE€Yb O COOBITHAX HAa YKpauHe, a 3TO yXKe INIaBHOE, —
MHp pacKoJIOJICS Ha JIBE MPOTHUBOMOJIOKHOCTH, /1Ba MOHUMAaHUS [IEHHOCTH MpaB YeJoBeKa
U €r0 IIaBHOW COCTaBIISIONIEH — YeIoBeuecKor xu3HU. OHAKO HAJ0 ObITh 00BEKTHBHBIM
Y OLICHMBATh CIPABEAIMBO IONUTHKY U JEHCTBUS rOCYIapCTBa U BIACTHBIX 3JIUT, BUICTD,
YeMy YUYW BETUKHH APHUCTOTENb.

4 Ioapo6ree cm.: (Vlasenko, 2022:21—24).
5 06 srom cM. Takke: (Grigorieva, 2014).
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O kpuTepusix 310pOBO rocCy1apCTBEHHOCTH

OnrtumanpHas ToCyJapCTBEHHOCTh — TOT CIIy4aii, KOTJa Bce CJIOW HACEJICHHUS! OTHO-
CHUTCIIBHO JOBOJIbHBI cBOEH JKU3HbIO, €€ YCIIOBUAMMU. 3L[CCI) Ha HepBbeI IJIaH BBIXOAAT HE
orieHKka (GOpMbI MpaBicHUS W (HOPMBI TONUTHUECKOTO PEXKHUMA, & YPOBEHb IKH3HH,
rapaHTHH NPaB YeOBEKa U BO3MOXHOCTU MX pa3BuTHs. OOpamasch K YIYCHUI0 APHCTO-
TeJIsl 0 TOCYAapCTBE, Mbl BUIMM ciieaytomee. KoneuHo, He ciyyaiiHbl Mbiciiu duiiocoda o
rOCYJapCTBEHHOCTH, KOTOPBIC HAYMHAIOTCS C TAKOW YepThl YHUKATHHOTO (PEHOMEHA KaK
«obmieHne». Aptrop numet: «I1oCKONBbKY, Kak MBI BHJIUM, BCSKOE TOCYJAPCTBO MPEJICTAB-
nseT coboit cBoero posa olIIeHne, BCAKOe ke 00IIeHHne OpraHu3yeTcs pajiu Kakoro-1uoo
Onara (Bexb BCsKas NESATENBHOCTh UMEET B BHIY IMpeAronaraeMoe 0Jiaro), To, O4eBUIHO,
BCE OOIICHUS CTPEMSITCS K TOMY WJIM HHOMY OJiary, mpuieM OOJbIle JPYTHUX U K BBICIIEMY
U3 BceX Oyar CTpeMHTCsl TO OOIeHHe, KOTOpOoe SIBJISIETCS Hanbosee BaKHBIM U3 BCEX U
oOHMMaeT coboil Bce ocTanbHbIe 00IIEeHHA. JTO OOIIeHHEe W HA3bIBAETCSI TOCYNAPCTBOM
wim odmeHneM momutuaeckum» (Aristotel, 1984:376). Her comueHus, ApucToTens mo-
CTaBHJI 3HAaK PaBEHCTBA MEXIY TOCYJIapCTBOM H OOIIECHHEM, MPEBO3HOCS rOCYIAPCTBEH-
HOCTb KaKk 006podemens JUIS YeOBEKa, Kak (heHOMEH, 00CITy )KUBAIOIINI BCE MPOCIONKH
HacesieHns1. OCHOBBIBAsICh HA CKA3aHHOM, ITPUXOIUM K BBIBOAY, UTO PEATBHOE FOCYIAPCTBO
YYEHOMY BUJIEIOCH KaK 3((PEKTHBHBIA OPraHU3M, TAPMOHUYHBIA ¥ HA/IC)KHBIH TTOMOIITHHUK
st mroaeid. OOpaTuM BHUMaHKE Ha KadyecTBO TOOpOJETeNd B OOLIECTBEHHBIX Jeiax, Ha
KOTOPYIO YKa3bIBaeT APUCTOTENB: «...T/Ie JOOPOJAEeTENb HEe LIEHUTCS BBIIE BCETO, TaM HE
MOeET OBITh MMPOYHOTO APUCTOKPATHUECKOTO FOCYJAPCTBEHHOTO yCTpoiicTBa» (Aristotel,
1984:439). U3BecTHO, 9TO APHUCTOTENH BBIICISUT TOCYIAPCTBEHHOCTD C apUCTOKpaTHYe-
CKUM CTpOeM (TaM, TJie HEHUTCS JOOPOIETENb) U «OTKIOHSIOLINECS) B CTOPOHY OJIUTap-
XHH, TJi¢ «00raTCTBO IEHUTCS BBIIIE JOOPOACTENH, U BCE TOCYTAPCTBO CTAHOBUTCS KOPbI-
cromoouBsIM» (Aristotel, 1984:439). Takum 06pa3oM, aBTOp pacCMaTPHUBAET TOCYAAPCTBO
KaK obweHue u Kak 0oopooemens. B «rperbeit kuure» «[1oJUTHKU» OH JAeT eIie OJHY
JeQUHUINIO TOCYIApCTBY U aHANM3UPYET TaKyl €ro 4epTy Kak HaJuyhe IpakJaHCTBa.
«...Benp TocynapctBo, — THIIET ApUCTOTENb, — €CTh COBOKYIHOCTH T'Pa)JIaH»
(Aristotel, 1984). Jlanee punocod ucciaeayeT craTyc rpaxk/iaH | BCe, UTO ¢ THM CBSI3aHO.
[pexne, ApucToTeNb U3ydaeT IMOJIOKEHHE TPaXKIaH B Pa3HBIX TPEUECKUX MOTUcax U Gop-
MYJHPYET BaXKHBIC JJISI HACTOSIIETO BPEMCHH 3aKIIIOYCHHUS, OUCPUUBAIOIIUE WHCTHUTYT
rpaXkJaHcTBa. Peus UIeT 0 «3aBUCUMOCTHY IPaXK/JIaH OT «BHJIA TOCYAaPCTBEHHOTO YCTPOTi-
CTBa», a TaKKe HEOOXOJUMOCTH MX YYacTHs B 3aKOHOJATEIbHOW WM CyleOHOW BIACTH,
U TOJBKO 3[1€Ch, OTMEYAET aBTOP, MOXHO YTBEPXJIATh, YTO OH SBISCTCSA TPAXKIAHUHOM
aHHOM rocymapctBeHHOCTH (Aristotel, 1984).

Ipu3HAKH OTKJIOHSIOIIET0CSI TOCY1apCTBA

Krnaccuueckne uccienoBaTeNy TOCyIapCTBEHHOCTH «HE 3a0bIBaJin» BBICKA3bIBATh
CBOE OTHOILICHHE, TOBOPS COBPEMEHHBIM AUATEKTOM, K Hed((EKTUBHOM OpraHu3aLuy roc-
YAapCTBEHHOM BIIACTH, YNPABICHUIO U 370ynoTpelnenuto ero. duiocod, Kak ykas3bIBa-
JIOCh, Ha3blBaJl 3TO OTKIOHEHHWEM W HAUXYALUIMM BPEIOM. APUCTOTENh OOOCHOBBIBAI
HanboJiee ONTHMaIbHbIe (POPMBI pealTi3alny MyOIMYHOM BIACTH — [apcKasi, apucToKpa-
THYecKas U monuTuka. OOpaTM BHMMAaHHE, YTO 4Yepe3 BCIO KHUTY MPOXOIUT uzaes o0
«OTKJIOHEHUM» B OCYILECTBJICHUU I'OCYJapCTBEHHOHN BJIACTH M YCJIOBHH TaKuX (akTOpOB.
Camas omacHast M HexenarenbHas popMa OTKIOHEHUS OT MyOJIIMYHON BIACTH — TUPAHMUSL.
Kak BuaHO, 371€CH BaskHa MBICITB 00 OTKJIOHEHUH WU TpaHc(opMalnu BIacTH, €€ CTPYKTYP
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B CTOPOHY Y3ypIIAIlMX OJHUM YEJIOBEKOM WJIU TPYIIOH CyObEKTOB. ApHCTOTEND, EJlHHEK
OTMEYAIOT BaXXHOCTh B TOCYAapCTBEHHOM YIPAaBJICHHHM 3aKOHOAATEILHOW BIIACTH;
1, KOHEYHO, Y3ypIIalus ee 3a/1a4 — HauXyAIIHA Bpea U TOCYIapCTBEHHOCTH.

ApHCTOTENs OTMEYaeT pa3Hble (PAaKThl OTKIOHEHHWH, CKa)XeM, NPHU paclpeaeeHUH
JeN B CyJe, KOPOHOBaHHU NpaBUTEJICH, UMEIOLIeH MECTO KOPBICTOIIIOOMBOCTH rOCyaap-
CTBEHHOTO MEXaHHM3Ma, a TAKXKe OTCYTCTBUE Y TOCYIapPCTBEHHOCTH TaKOM eI, O KOTOPOi
yKe II1a pedb, Kak goopoeTens. K oTki1oHeHHTO B GyHKITMOHUPOBAHUH 3aKOHOAATETHHON
BJIacTH GpuiI0co(d OTHOCUT U CUTYyalluH, KOTJ|a «OJHMH U TOT e YeJIOBEK Ha (preiite urpai,
u caroru Tadam» (Aristotel, 1984:437—439) u np.

Benukwuit dumocod, cozmaBmmii OCHOBBI TEOPUH TOCYIAPCTBA, MPEIIOKUI CICITYIO-
Y0 METOAOJOTHIO: aHAIM3UPOBATh TOCYJAPCTBO C MO3UIMH IEJIOCTHOM OOLTHOCTH, CO-
3naHHOM oOmenueM. O1HaKo, Ha MPOTSHKEHUN BCEH KHUTH YUYCHBIH BO TJIABY yIjla CTABHUT
971eMeHmbl TOCYIapCTBEHHOCTH, UIMEHHO 3TH JIETAIN MCCIEAYIOTCS U SBJISIOTCS OCHOBOU
IUTSE BEIBOJIOB. HaceneHwe, rpakjaHiH, CeMbsl — IIEHTpabHBIE 3BEHBS TOCydapcTBa. Yde-
HBIH KPACHOW HUTBIO MPOBOJIUT HUJICIO O 3aBUCHUMOCTH 000podemenu u 20cy0apcmed, cya-
cmbs u 2ocyoapcmea. Mexy TeM ApUCTOTENb He YTOIHCT M XOPOIIO MOHUMAET, YTO 3TO
3aa4d, TOCTHKEHNE KOTOPBIX MPEAIoiaraeT HeMajblX YCHIINH 00IIecTBa, CaMoro TOCy-
JlapcTBa U ero MexaHu3ma. MIMeHHO 3/1ech 3aKJIaJbIBalOTCS, TIOJUEPKHEM, OCHOBHI TEOPUU
omxnoHAIOWUxca TocynapeT. K TakuM rocyjapcTBEHHBIM peskuMaM ApHUCTOTENb OTHOCUT
OJIUTAPXHIO, TAPAHUIO M IEMOKPATHIO.

Crnenyer oOpaTuTh BHUMaHHUE, YTO JEeMOKpaTHUecKue (HopMbl mpaBieHus GUIocod
CUMTall HEMpaBWIBHBIMH, T.€. HE OTBEUYAIOIIUMH MPHPOJE YEIOBEKa, YTO, HECOMHEHHO,
MpenoaraeT 3aayMaThCsl HaJl BAYKHOCTBIO TOCYAapCTBEHHOCTH B II€JIOM W, TJaBHOE —
roCyIapCTBEHHO-00pa3yIoieM MeXaHu3Me, KpailHe 3aTpaTHBIM JJis 00IecTBa, Iie-To He
OTBEYAIOLIEM ITPUPOAE YeTIOBEKa. Pa3MBIIIIIssI HaJl 3TUM, MTOJIAralo, YTO HY>KHO 3ayMaTbCs
HaJI CMBICIIOM TOCYAapcTBa B IIEJIOM H, TJIABHOE, B 3aTPATHOCTH rOCYAAPCTBEHHOTO MeXa-
Hm3Ma. K «HenpaBuimsHEIMY (hopMaM rocyaapcTBa Guirocod OTHOCHT Ty TOKPATHIO (TOC-
MOJICTBO OOTaTCTBA), TAMOKPATHIO (TOCTIOACTBO COCTOSTHHSA (JCHEKHOTO 1ieH3a)). Ero nues
00 OTKJIOHEHHOM T'OCYJapCTBe OYCHb BayKHA AJISl HAYYHOT'O aHajln3a COBPEMEHHOH rocy-
JTAPCTBEHHOCTH, B TOM YHCJIE POCCHICKONH. Bo MHOTOM, HCITONB3YS TaK HAa3bIBAEMBIA Me-
Tadopuyeckuii IpueM’, B3AB €ro Kak METO0JI0THYECKOE CPECTBO, MOCTApaeMCcs POMJI-
JIIOCTPUPOBATH OT/ICIbHBIC, TAK HA3bIBAEMbIC IPU3HAKY U (POPMBI OTKIIOHCHHIA B Pa3BUTUH
MIPEXKE BCEro MOCTCOBETCKON rOCYJapCTBEHHOCTH.

O ¢opmax oTKJIOHEHUS

Pa3paboTunku ydeHHs O ToCyAapCcTBE, COBPEMEHHBIE HCCIIEAOBATENH, TI0 MOEMY
HAOJIIOJICHHIO, B OOJIBIIIMHCTBE Cy4YacB MPUBOIAT (DAKThI U MPUMEPHI OTKIIOHCHHUS B MEXa-
HU3ME TOCYJIapCTBEHHOCTH, HEPENKO TEHICHIMU U 3aKoHOMepHOcTH. [IpencraBmusercs,
YTO 3TO BOIPOC IS Oy IyIIed TEOPHH OTKIOHSIONIETOCS TOCYJapCTBa JOCTATOYHO MPHH-
nunuanbHeI. OgHO 1emo — ¢GakT WK IaXe UX CUCTeMa, U IPyroe — CIOKHUBIIASCS 3a-
KOHOMEPHOCTb, MPEIONpeACIICHHAa KaKo-To TeHaeHIuei. Cieayer, BUIuMo, 00 JyMaTh U
Takoe TOHATHE, Kak ¢opMma (B KaKMX-TO ciaydasx Gopmbl) OTKIOHeHHUH. M3BecTHO, 4TO
(opMa — BHYTPEHHSISI CTPYKTYpPa, CTPOEHHE, CBS3b M CIIOCO0 B3aMMOJIEHCTBUS YacTe 1

B psine paGoT MHOIO BBICKa3bIBAJIACH MBICJIb, YTO aKTUBHOE MCIIONB30BAaHUE META(OP IS «BHICBEUMBAHHS»
OTJICTIBHBIX CTOPOH SIBIICHUS HJIHM MIPEAMETA C IOJIeH YCIOBHOCTH MOJKHO OXapaKTepPH30BaTh Kak MeTtadopude-
CKUil MpreM B HayYHOM To3HaHHU (cM.: COBpeMEeHHOe poccuiickoe rocyaapctBo: ouepku. C. 10).
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3JIEMEHTOB SIBJICHUS. Takol MoXoJ1, MpreM, O3BOJIUT OoJiee TIy00KO NMpOaHATM3UPOBATh
CJIOKMBLIYIOCST 3aKOHOMEPHOCTh Wi (opMupyronytocs. CIoBOM, 3TO OTAENbHasA, HECO-
MHEHHO, METOJIOJIOTUYECKH BaKHASL COCTABIIAIOILAS TEOPUHU OTKIOHSIOUIETOCS TOCY1apCTBa.

Barusinel ApuctoTens 0 rocyJapCcTBE 3a BE THICSUM JIET MOIYYWIA Pa3BUTHE B TPY-
Jlax MHOTHX HCClefoBaTeseil, 1 He 3aMedaTh OYEBUIHOIO HEINb3sl, HEJIOTMYHO U aMo-
paibHO. OHAaKO OECHOKOSAT, WHOTA BEI3BIBAIOT HEJIOYMEHHE COBPEMEHHBIC TPAaKTOBKH
rocyJapcTBa, €ro OLCHKa, IIPeaJaracMble «HOBU3HA», «IIPEEMCTBEHHOCTHY U Ap. [loma-
raro, 4YTO OCBEXKEHHE YUEHUS O COBPEMEHHOM POCCUICKON TrOCYJapCTBEHHOCTH OT HAHOC-
HOT'O, KOHBIOHKTYPHOT'O M HaJyMaHHOTO PaHO WJIM MO3AHO MOTpedyeT oObeAWHEHHs
YCWIMM NpeACTaBUTENICH Pa3iIMYHbIX I'YMAHUTApHBIX HayK. Bce 3TO roBOpUT B MOJIB3Y
oOparieHus K KITaCCHYECKHM HUCTOYHUKAM YUEHHSI O TOCYyAapCTBe.

O KpUu3UCHbIX ABIEHUAX 8 eBPONEICKOU 20CYO0APCMBEHHOCMU KAK YCI08ULL OMKIIOHEe-
Huti. OXBaTUBIIAN MUpP KPHU3HC B CBA3H C CUTyallled Ha YKpaWHE B IOJHON Mepe MposiB-
JSETCSI B Ka4eCTBE TOCYJapCTBEHHOW BJACTH, JAWHAMHUKE MPAaBOBHIX CHCTEMax (TOCY-
JapCTB), POJIH MEKAYHAPOIHOTO NpaBa U 1p. bosee Toro, kpuznuc ocobeHHO 00Je3HEH IS
TeX CTpaH, Ie TOCyJapCTBEHHAS BIACTh U MTPABOBBIE MEXaHU3MBI cla0bl, Hed(D(HEKTHBHO
YCTPOEHBI U HEPAa3yMHO HCNOIb3YIOTCA. KpU3UC B TONKOBBIX CIOBApSIX NpeaiararoT NOHU-
MaTh KaK «Pe3KHii, KPyTOH MIepesioM B YeM-JIN00», «3aTPyHUTENFHOE, ONACHOE MOJIOXKE-
HUE», «TSKEJI0e COCTOsHUE» . UTo KacaeTcs 06lIeCTBa, rOCy1apcTBa U Mpasa, TO B 3TOi
CBSI3U TOBOPUTH O KPU3UCHBIX SIBICHUSIX KOPPEKTHO TOJBKO KaK O TEHIECHUUSIX HETaTUB-
HOTO XapakTepa, HAaKaIUTMBAIOIIUXCA U B CHIIy 3TOTO MPEACTABIISIONINX OMACHOCTD yHH-
YTOXKEHHS OCHOBHBIX KauecTB. Eciiu peus uaet 06 o01ecTse, TO ojiaraem, YTo KPU3HUCHOE
00IIecTBO HE CIOCOOHO BOCIPOM3BOIUTH CaMO ce0s, OHO «3aTyXaeT» U pa3iaraertcs.
l'ocymapcTBo, Kak €ro COCTaBIIIONIAs, CTAHOBUTCS HEI(D()EKTHBHBIM, €ro BIACTHBIE
CTPYKTYpPBl 000Ca0IMBAIOTCS W HE BBINOJHIIOT CBOM (DYHKIIUH, BJIACTCOTHOIICHUS
C1aberoT, a TOCY/IapCTBEHHOE YIMPaBJICHHWE CTAHOBUTCS MAJO3HAYMMBIM JUIS TUHAMHUKH
HSKOHOMHYECKOTO W COIMAIBHOTO Pa3BUTHA. Bce 3To siBisieTcst yciaoBHeM pasHBIX (opM
OTKJIOHEHUH.

Kpusuc nmpasa, I0puANYECKUX MEXaHU3MOB NIPUBOJUT K TJITABHOMY HETaTUBHOMY pY-
0exXy — 3TO YHHUYTOKEHHE €T0 PEeTyIIATUBHBIX KauecTB. 3/I€Ch CIEAYET CAeNaTh BaXKHOE
3aMe4aHWe — B TIOCIIEHEE BPEMs TOCHOJCTBYIOIIEe JMOEepaNTbHOE MBIIIICHIE COBEp-
IIEHHO HE YUUTHIBAET, UM HE JKEIaeT YUYUTBIBATh, U BUAECTHh TEHETUYECKYIO CBSI3b MEXIY
rocygapctBoM W mnpaBoM. [IpaBo HACTOJIBKO BO3BEIUYMIIM, BOCXBAJIWIU, YTO CTald
cOMBaTHCA KOOPAMHATHI SBIICHHSI, KOOPAMHATHI €r0 MecTa B OOIIECTBEHHOM MeXaHU3Me.
Korna peus uaer o kpu3uce npaBa U €ro HHCTUTYTOB, TO B OONBITHHCTBE CITy4aeB UMEIOTCS
B BUJY KPU3UCHBIE MPOSIBICHUS B MEXaHU3ME rocyAapcTBEeHHOH BiacTH. MHade roBops,
€CJIA pedb UIET O KPHU3HUCe TpaBa, Mbl IMEEM BBUAY U cOoH B (DyHKIIMOHHPOBAHUH TOCY-
JapcTBEHHOU BiacTu. HampuMmep, majieHrne posiy 3aKOHA U 3aKOHOTBOPYECTBA U OJHOBpE-
MEHHOE pa3BUTHE «IIpaBa 3aKOHOJATEINs», YTO B HACTOALIEE BPEeMs, OYEBHIHO, HEMBIC-
JIUMO OTPBIBATH OT POJIM MAPJIAMEHTa, IPABUTENhCTBA U KaK CyOhEeKTa 3aKOHOTBOPYECTBA
u 1p. PazBuTHe 3ak0HOMATENBCTBA, €TO HEYTIPABISIEMEII POCT, OTpacieBas «Hepazoepruxar»
BBbI3BaHbl OTCYTCTBHEM KAa4E€CTBEHHOTO JOJITOCPOYHOTO MOHUTOPUHTA B JI€JI€ COBEPILIECH-
CTBOBaHUS HOPMAaTUBHO-IPABOBOI'0 MAaCCUBA MPU HATMYUU MHOXKECTBA KOHLIETILIMM Pa3BU-
THS TocyaapcTBeHHOCTH. B Poccnn, HanpuMep, OTCYTCTBYIOT KaKkue-Tu00 MporpaMMHBIe
MIPAaBUTEIBCTBEHHBIE JOKYMEHTHI MO KOAM(PHKAIMM COBPEMEHHOTO 3aKOHOJATENIbCTBA.

7 Jlonamun B.B., Jlonamuna JI.E. Manblii TONKOBBIN cioBapk. 2-e u3A., crep. M.: Pyc. s3., 1993. C. 219;
CoBpeMeHHBIH cI0Baph HHOCTPaHHBIX cloB. M.: Pyc. s13., 2001. C. 318.
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Bce 310, HECOMHEHHO, SBICHUS IIPABOBBIC, HO OHU, MOMYEPKHEM, TCHETUIECKHA B3aUMO-
YBSI3aHHI C JICHCTBUEM TOCYapCTBa, €ro anmnapara. Takue mpuMepbl MOXKHO MPOJIOJIKHTh.

CoOcTBeHHBIE KPU3HCHBIC SBIICHUS B TOCYJapCTBEHHOM OpraHU3Me, He CBS3aHHbBIC
¢ TpaBoOOpa3OBaHWEM, — SIBIICHUs OoJiee dacThie. XOTSA M 3TO YTBEPXKICHHE OTHOCHU-
TENBHO, U00 AIPPEKTUBHOCTD, OECKPU3UCHAS JCSITEILHOCTH BO MHOT'OM OIPEIEISIFOTCS Ka-
YECTBOM 3aKOHO/IaTENIbCTBA, HAIIPUMEP, O CTaTyce ATHX OpraHoB. COOCTBEHHO MPaBOBHIE
KPU3WCHBIE SBIIEHUS, TA€ POJIb U 3aBUCHMOCTh OT TOCyJapcTBa MHHHUMAJBHEI, BCTpEYa-
FOTCSI HEUacTo (MIPaBOBOM POMAHTH3M; KPU3HUC HAYKH O TIPaBE U Jp.).

DKOHOMHYECKAs CTarHaIusl, KPU3UC B COIMABHOM cdepe, HpaBCTBEHHOCTH TPEOYIOT
3JI0pPOBOM TOCYJJapPCTBEHHOCTH, KOPPEKTHOW M aKTUBHOM, a TJIaBHOE — pa3yMHOI.

Ananu3 (HaKTUYECKUX, HAYYHBIX U MyOJUITUCTUYCCKUX UCTOUHHUKORB ITO3BOJIAET YKE
ceifyac CTaBUTH BOIPOC O HEKOTOPHIX 3aKOHOMEPHOCTSAX OTKJIOHEHUN B COBPEMEHHBIX
rocymapcTBax. PaccMOTpuM HEKOTOphIE W3 HHUX, C Halllell TOYKM 3peHus, Hauboiee
OYEBHIHBIE.

HNMuTanmonnas rocyiapCcrBeHHOCTb

TepMuH «IMUTAIUD) 03HAYACT MOAMICTKY, KOMMMPOBAHUE, PUTBOPCTBO U 11p. ClI0BO-
COUYETAHHE KUMUTAIMOHHOE TOCYIapPCTBOY, 0€3yCIIOBHO, MeTa)OPUIECKOE BEIPAXKCHHE, BO
MHOTOM 0oJree TITy00Ko 1 0ojiee 00pa3HO BRICBEUHBAIOIIIEE CYITICCTBO sBiICHUS. [Ipobiempl
MMUTAIMU B MOJIUTOJIOTHH U TOCYNapCTBOBEACHUH B OOITIeM HE HOBBI. B Goubiieii mepe,
kak ormeyaetr C.A. JIeHUCOB, UCCIICAYIONIUI JaHHBIH ()EHOMEH B KOHCTHTYIIHOHAIIU3ME,
W3BECTHO TOHATHE «UMUTAIMSA JEMOKpaTuu». ['e-To B 3TOM pyclie paccMaTpuBaeTcs
Y TIOHSITHE «HOMWHAIBHBIM KOHCTHTYIIMOHAIN3MY, OTMEYaeT aBTOpP, HAIPUMEpP, OTHOCH-
TEIEHO COBETCKOTO Meprosa’,

ApUCTOTENb M0JIaraeT, YTO BJIACTH JOJHKHA OCYIIECTBIATHCS PEATBHO, BIACTBYIOIIHE
JIOJDKHBI TOOMBATHCS TIOCTABJICHHBIX 33/a4, IPH 3TOM 3HAYNTEIbHOE BHUMAHHUE yUEHBIN
yJeJseT 3aKOHO1aTeIbHOM BiIacTH. B To10Be €ero cjioBa, 0 KOTOPOii I11a peub BhIIIE, O TOM,
YTO OJIHOBPEMEHHO Ha (ICHTE UTpaTh U TA4aTh CAllOTM — HEBO3MOXKHO. HecCOMHEHHO, 3TO
camble O0IIKe HJIeH, HO MBICITh aBTOpPA YUCHHUS O TOCYIapCTBE SICHa — pealln3alis BIacTH
HE JIOJKHA OBITh UMUTAIIMOHHOM, TOTOMY YTO ATO B JIIOOOM CiIydae BeJET K OTKIIOHCHHIO
rocynapctBa. [Ipusenem mpumep. CMU koHCTaTHpyIOT cienyromiee: «B msaTHUIly ceHa-
TOPHI TIPOBENH 3aKIIOYUTENFHOE 3aceiaHne, paccMoTpeB Oosee 90 BOompocoB U 0100puB
81 3axoHOMpoeKT»’. CII0XKHO cebe PeICTaBUTh, KaK MOKHO 32 OJIMH paboumii IeHb Mpo-
rOJI0OCOBATh 332 TaKOE€ KOJUYECTBO 3aKOHOB. Bpsia 7 3TO HY)XIAaeTCs B KOMMEHTApPHUSX.
I'ocnyma P® Takxe pamopryer 00 utorax oaHoit (ocenneit) ceccuu 2021 roga — 553 npu-
HaThIX 3akoHa'’; B 2022 Tomy — 653, B GmmkaiflieM paccCMOTPEHMH, T.€. O BECHBI
2023 rona ysxe Gonee Thicsaun' .

Wmuranus, noguepkHeM, B cepe peaan3aliu rocy1apcTBeHHOM BJIaCTH, OCYIIECTB-
JICHWH TOCYAApCTBEHHOTO yIPAaBJICHUS O3HAYAET, YTO OPraH B OCHOBE CBOEU M300paxaer
pealbHyI0 JIeATeNbHOCTb, LIEJH, JKeJIaHue OJaromoiaydus, 1Mo CyIIecTBY, He pelras U He
BBITIOJHSISI COOCTBEHHBIX (DYHKIMH 1 3a1a4. [IpobiemMa uMuTaiu rocy1apcTBEHHOM J1es-
TEIBHOCTH, TOCYJIAPCTBEHHBIX (DYHKIUH — SIBIICHUE COBPEMEHHOW IMyOJIMYHOW BIacTh

8 Cm. moapo6uee: (Denisov, 2018:13) u ap.

9 CM.: Mucnosckas I'. 80 3axoHOB B 1wiioc // Poccuiickas razeta. 28 mek., 2020.

19 3amaxuna T. B nyxe Koncrurymuu // Poccniickas rasera. 25 nex., 2020.

1 Cwm.: Ieuposa T., Jlawosa E. Bonbiue, 6bicTpee, enqunornacuee // PBK. 12 nek., 2022.
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Poccun? B mpenpinymumx uccienoBanusx o0 toM mwia peub (Vlasenko, 2022:35—46;
Vlasenko, 2021). OxHako aBTOp Jaje€K OT TOrO, YTOOBI BBIHECTH BEPJUKT TOW IXKE
3aKOHO/IaTEIbHOM BIACTH M KOHCTATUPOBATh, YTO BCS JIECATEIBHOCTD JaHHOTO (heaepalib-
HOTO TOCYJITapCTBEHHOTO OpTaHa €CTh UMHTAIUs. Peus ner s o mpocMaTpuBaroIIeics
3aKOHOMEPHOCTH. B 3TO CBSI3M C Haiexk 101 unTaeib cooduienus CMU o BeceHHeM nopT-
¢ene 2023 rona 'ocyaapcTBennoit [lymel, rie oTMedaeTcs, 9To pa3pa0doTaHbl 3aKOHOIPO-
€KTHl O TIOBBINICHUW TPHU3LIBHOTO BO3pacTa, BBEIACHUHU IM(POBOTO pyosss, o Oophde
3a YUCTOTY PYCCKOTO 5A3bIKA, 00 YCKOPEHMH MHTErPaIlui HOBBIX TEpPUTOpHii U jp.'?

TI'ocynapcTBeHHAs1 0TYY:KIEHHOCTH

Peup unet 06 oTHOLIEHUH O0ILIECTBA M TOCYAapCTBA. 371eCh HE CTABUTCS 3a7aya mpea-
CTaBHUTh JUAarpaMMy HAy4HBIX MO3ULMH IO 3TOH mpobieme. OTMETHM JHIIL OJHY, HO,
HOXAaJyH, ONPeeIIAIONIYI0 JeTalb — YPOBEHb U Ka4eCTBO 3aMHTEPECOBAHHOCTH TOCYy Aap-
CTBa B ieJIax 00ILIeCTBa, €ro CTPYKTYP.

OTuyx)aeHHOE rOCYJapcTBO — 3TO JOCTaTOYHO oOpa3Has MeTadopa, HEpeaAKo BCTpe-
gaeTcs B MyOIMIUCTHKE M Hay4dHOU autepatype (Guliev, 2001). IIpeacrasmisiercst, 9To 3TO
Takasg rocyJZapCTBEHHOCTh, KOTOpasi CyIIECTBYET, 0Opa3HO TOBOps, caMa Mo cede U A
ce0s. B NMBUIM30BaHHOM MHUpE OOIIECTBO M TOCYAapCTBEHHOCTDH MPEACTABISIOT cOOOH
JIBa pa3HbIX U OTHOCHUTEJIBHO HE3aBUCUMBIX sBIICHHS. CaMOCTOSTEBHOCTh OOILECTBA, €TO
CTPYKTYp OIpeaeNnseTcss MOIUTUYECKUM PEKHMOM TOCYAapCTBa, CTENEHBIO aBTOPHUTA-
pH3Ma ero JUAepOB, KAYeCTBOM SKOHOMHUYECKON U COLMAIbHOM MONUTHKH B IPYTUMH (ak-
Topamu. Ha3zBaHHBIE 0OCTOSATENBCTBA SBIAIOTCS ONPENEIAIOUIMMU. MEXIy TeM 3TO He
CBHUJIETEIBCTBYET O TOM, YTO T'OCYAAPCTBO U OOIIECTBO NOJKHBI ObITH a0COIIOTHO HE3aBH-
CUMBIMU U Pa3BHBAThCA, HE B3aUMOJIEHCTBYS JpyT ¢ Apyrom. ['ocynapcTBo — MpOIyKT
0O0IIECTBEHHOTO Pa3BUTHS, CO3JaHHBIA OOIECTBOM U €My IOJOTYETHBIN.

Taxum 006pa3zoM, OCHOBHOM IIPU3HAK OTUY>KJECHHOCTH FOCYJapCTBa OT OOILIECTBA, €0
HE3aBHCHUMOCTBH OT 3aIllpOCOB OOIIECTBAa M €ro MoTpeOHOCTEH, UTHOPUPOBAHUE KPUTHKHU
CMH u ap."* M.H. MapueHKko CIpaBe[IMBO OTMEYAJ, YTO B «IIPOIECCE CHCTEMHOTO
MO3HAHMUs T'OCYJapcTBa HE MEHee BAKHBIM NPEACTaBIIsETCS ACP)KaThb B MOJE 3PEHUs
U YUYUTBIBaTh YPOBEHb OTHOCHUTEIBHONW CAMOCTOSITEIBHOCTH U BO3MOXKHOW OTHY>KIEHHO-
CTH TOCYAapcTBa 10 OTHOIIEHHIO K o0mmecTBy» (Marchenko, 2017:38).

Ce1eKTHBHOCTDH KaK NPHU3HAK OTKJIOHCHUA

CeneKTUBHOCTh TPEJCTABISAET C000M 0COO0Yyr0 (hopMy NMPUHYKIACHUS CO CTOPOHBI
rocymapctBa. IlpuHyXIeHHE — HEOTHEMJIEMBIH NpH3HAK JIFOOOH TOCYIapCTBEHHOCTH.
[IpuHyXIeHHE BBITEKAET U3 MOJIMTUICCKOTO PSKUMA COBPEMEHHOIO OOIIECTBA, JIOMUHH-
pYIOIICH UICONOTHH, a TAKXKE OT TUYHOCTHBIX KaueCTB FOCYAapCTBEHHOTO JIHAEPa.

KakoBbl 0COOCHHOCTH TPUHYIUTEIHHBIX MEXaHHM3MOB B COBPEMEHHBIX TOCYyAap-
ctBax? UTO M3MEHMIIOCH B IPUHYINTEIFHO-PETIPECCUBHOM MeXaHn3Me Poccuu u qpyrux
nmoctcoBeTckux crpaH? besycnoHo, HbeiHemHAs Koncturynus P®, rocmoactByromiue
MBIIIJIEHUE U HACOJOTUSl TOE-TO €Ie MPOTHUBOCTOSAT OTKPHITHIM pernpeccusiM. OgHako
3KCIEPTHI OTMEYAIOT, Hanpumep, caeayromiee: «llocie 2012 r. perynspHbie penpeccuu B

12 Cwm.: 3amaxuna T. Becennnii moprdens // Poccuiickas rasera. 16 sus., 2023.
13 Tlomgpo6uee cm.: (Vlasenko, 2022:46—50).
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OTHOIIIEHUH OJTUTHYECKH aKTUBHBIX I'Pak/1aH CTAJIN BEIIHI0 MPUBBIYHOMN (MHOTIA IO/ HUX
TIONA/IAIOT U JIFO/IH, HE MEIOIIHe OTHONICHHUS K MoMuTHKe» 4. IHTepeceH Ipu 5TOM BBIBO:
«PemnpeccusiMu BIacTh BO MHOTOM JIMIIbL CHOCOOCTBYET KPHUCTAJUIM3ALMM HOBOW oO1Ie-
CTBEHHOCTH, BBIUHMIIIAS U3 HEE HEYCTOWYHBBIE U CITydaiHbIe SJIEMEHTHI».

Buvixoo uz mescoynapoonvix npasozawumuuvix opeanuzayuil. Ilomasnsromee 00Ib-
HIMHCTBO KOHCTUTYIMH €BPOMEHCKUX TOCYAapCTB MPOBO3MIIAIIAIOT CBOEH LeIbio obecre-
YEHUE U FapaHTUPOBAHHOCTH MIPaB M CBOOOA denoBeka. HeT coMHEHUs, 4TO 3TO TIaBHas
[IEHHOCTh OOIIECTBEHHOTO W TOCYAaPCTBEHHOTO YCTPOHCTBA. VICKiIIoueHneM He SBISETCS
u Poccuiickas ®@enepanus, rae B ¢T. 2 OCHOBHOTO 3aKOHA 3a)MKCHPOBAHO CICAYIOIIEE:
«YenoBek, ero mpaBa u CBOOOIBI SBIIIOTCS BBICIICH IMEHHOCTRIO. [Ipu3Hanue, codirome-
HHE U 3allUTa IIPaB ¥ CBOGOI YeT0BeKa U IPak/aHiHa — O0OS3aHHOCTh FOCYIapcTBay .

Mexay Tem mpaBa U CBOOOABI YeJIOBeKa — TOT (PEHOMEH, KOTOPBIM JOJKEH rapaH-
TUPOBATHCS [0 MAKCUMY, U 3[IeCh HEITPUEMIIEMO PacCyXJaTh O KOJIMYECTBE CyIeOHBIX UH-
cTaHnui, popmax 3amuTsl 1 aAp. [lompocty roBops, Bce OHU YMECTHBI M TIPHU HEOOXOTUMO-
CTH JIOJKHBI OBITh MCIIOJIb30BaHbl. OHUM U3 CTapeHIINX rapaHToB B cepe aKCHOM IpaB
4eNI0BeKa, JEMOKPATHUECKOr0 Pa3BUTHSI U KYJIbTYPHOTO B3auMoeicTBHs sBIsieTcst CoBeT
EBponbl, opranuzanus, ocHoBanHas B 1949 roay. IIpaBoBoil OCHOBOI M MOJUTUYECKUM
OPUEHTHPOM MEKIOCYIJAPCTBEHHOM CTPYKTYpbl sBIsieTCs EBpomeickas KOHBEHIUS
0 3alllUTe MPaB YeJOBeKa U OCHOBHBIX CBOOOJI, Ha CTpa)ke KOTOpoH ctouT EBponeiickuit
CyJ IO IIpaBaM 4esioBeKa. IrHOpUpoBaHue 3TOM CUCTEMBI, KaK BaXKHEHIIIETO MEXKAYHAPOI-
HOT'0 rapaHTa obecnedeHus nonoxeHnii KoHBeHIMK, NTHOpUpPOBaHNUE, a TeM 00Jee BBIXO.
n3 CoBeta EBpoOITbl, HECOMHEHHO, YMEHBIIIAET, AeNaeT Oosiee 3bI0KMM rapaHTHpOBaHHE
npaB 1 cBOOOJ YesioBeKa. B 3Toii CBs3u yMecTHO roBOpUThH 00 aprCcTOTENEBCKOM (opmyie
OTKJIOHEHHS B Pa3BUTHM HAI[MOHAIBHOM rOCyAapCTBEHHOCTH, €€ CTaHAApPTOB.

B eBpomeiickoii MCTOpUU NOCIEAHUX JECATUIETHM CIydaeB BBIXOJAa W3 COCTaBa
Cosera EBpomnsl 05110 f1Ba: pedus unet o ['pennu u Poccun.

HcTopuky OLIeHNBAIOT TaK Ha3bIBAEMBIN IEPHOJ] AUKTATYPBI «YEPHBIX MOJIKOBHUKOBY
KaK «TeMHOe TATHO» B mcropuu ['pemmu (1974 1.). ['pynma mpaBwix oduiepoB B3siia
BJIACTh B CBOM PYKHU. 3a 3TO BpeMsi ObLJI paciylieH apjJaMeHT; B IIepBbIe JHU 3aXBaTa Bia-
CTH OBUIM apeCcTOBAHBI THICSIYH U THICAYH MPEACTABUTENCH IEMOKPATHIECKHA HACTPOCHHON
WHTEJUIMTEHIINY. BepmunHOW Tak Ha3bIBAEMBIX COIHAIUCTHYECKUX Tpeodpa3oBaHuUil
spuiicst BeixoJ I'permn n3 CoBerta EBpomsr (1969 r.). OxHako mocie cBep)KeHUsT XYHTHI
YEepHBIX [TOJKOBHUKOB I'perusi Obliia BHOBL puHsTa 00paTHO. Kak BUAHO, JaHHBIA UCTO-
PHUECKHI TPUMEP CBUAETENBCTBYET, UYTO BBIXOA U3 cocTaBa Cosera EBpomnbl 00BsicHsCTCS
CMEHOM MOJMTUYECKOr0 PEKUMa, KOTOPBII MPeACTaBIsLT cOO0M BOCHHYIO JUKTATYPY.

B cenTsiope 2022 rona dopmanbHO 3aBepmmioch yuactue Poccuu B KonBeHnuu o
3allIUTe MPaB YeJIoBeKa M OCHOBHBIX cB00OOJ. B deBpaie sToro xe rona Komurer Munu-
crpoB Coseta EBpomnsl mpuocranoBmi yaactue Poccuu B camom Komwurere u [1apmament-
ckoit accamOiiee. Jlanee OBUTO MPHUHATO PEIICHHE O HE3aMETUTEILHOM BBIXonae Poccuu
n3 Coseta EBponel. Tem cambiM rpakaane Poccun norepsiin ogHy U3 BaXKHEHIIMX rapaH-
TUil o0ecrieueHus: cBouX npas U cBoOoa. Beixon u3 Cosera EBponsl Oyner oyt s
Poccun B wacTtum pmocrtyma poccusH 00ydaTbcsl B CBPOICHCKHX YHHUBEPCHUTETaX;
npekpaTutcs neictBie KoHBEeHIMM 00 yrojloBHONW OTBETCTBEHHOCTH 3a KOPPYIILHUIO,
a Takxe WIeHCTBO B [ pymrie rocynapets mo 0opebe ¢ koppymumeit (peus uaet o ' PEKO,
opranuzanuu, cosznanHoii Coserom Espombl) u mp. CiaemyeT oTMeTHTh, uTO Poccus

14 Kvinee A. Kax BIacTu IoMoraroT CIIOTHTE onmosuiuio // BenomocTn. 6 mapra, 2018.
15 Kvinee A. Kax BIacTi IoMoraroT CILIOTHTE onmosuiuio // BenomocTn. 6 mapra, 2018.
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B mnocieaHue roapl nomiepxuBanack [ PEKO, 0o BeimonHuna 9 u3 22 pekomeHnanuit
opram3anuu'’,

B.J1l. 3oppkun Ha X Chesme cynedt MOCTaTOYHO BHICOKO OIeHMUT mpakTuky ECITYH
U €€ POoJM B Jelie YKpeIUIeHUs NpaBoBoil cucreMbl Poccuiickoit denepanuu, ckasas:
«lIepeBepHyB Ty CTpaHUIly IPaBOBOM HCTOpUH, Korna Poccus Haxoauiiach o FOPUCIUK-
nuert ECITY, He XoTen Obl BCIIOMHUHATH TOJBKO O IIOXOM (a2 OHO, KaK M3BECTHO, OBLIO).
VYuactue Poccun B KOHBEHIIMM OKazajio ONpEAEICHHOE MOJIOKUTEIbHOE BIUSHHE Ha
pa3BUTUE OTEUECTBEHHOW CHCTEMBI 3aIl[UThHI ITPAB YEJIO0BEKA. DTOT OIBIT HE JIOJDKCH OBITh
3a0BIT: €r0 CJeIyeT aHaTU3UPOBaTh U PAIlMOHAIBHO MCIOIB30BaTh. HO BOT ¢ 4eM TOYHO
HE HYXHO CIICIINTh, TAK 3TO C CO3MaHHeM (Kak ceiyac MHOT/IA MPEaJiaracTcs) «HEKOero
HOBOTO MEXTOCYJIaPCTBEHHOTO CyJa IO MpaBaM YEIOBEKa B KAUECTBE MHCTUTYIIMOHAIb-
Hoi 3amensl ECITUy»!”.

Pa3ymMHOCTb Kak ycJI0BHe MPOTUBOCTOSIHUS OTKJIOHEHUSIM

Pa3yMHOCTB IPOUCXOAUT OT CIIOBA «pasym». Duiocodus ompeaesnsieT pa3yM Kak CIo-
€00 MBIIIICHUS, ISl KOTOPOTO XapaKTepHO YCTAaHOBJICHUE YHUBEPCATHHOM CBSI3H BEICH,
ux cymmocreii'®. «IIpupone pasyma CBOMCTBEHHO BOCHPHHMMAThH BEIIHM IIPABHIIBHO,
HMEHHO KaK OHM CYIIECTBYIOT B ceOe He Kak CaydalHble, HO KaK HEOOXOJUMBIC; 4TO U
TpeboBaIoCh MoKaszathy (Spinoza, 1932:10). Paccynok Takoit cmtocoOHOCTRIO HE 00Ia1aeT,
OH JIMIIb CBA3BIBACT CYXKICHUA U IIOHATHS; PACCYIOK U Pa3yM OIPEACIIAIOT YPOBHH MBIC-
JIUTEILHOU JCSITeTbHOCTH. 3/1ech BaxxHO 3ameuanue M. Kanra o Tom, uro pa3ym obnamaer
crocoOHOCTRIO aBaTh npuHIHIE (Kant, 1999:287—288).

[MpuHimn yHuBepcanbHOCTH GHUIOCOMCKUX HAYaN, PA3HOBUIHOCTHEO KOTOPBIX SIBJIS-
€TCs Pa3yMHOCTb, PEJITOJIAracT ero HAIMYKNe B MOCTPOCHUH, OPTaHU3aIluU U (PYHKIIMOHH-
POBaHHH rOCYIaPCTBCHHOM M MPABOBOM IEHCTBUTENLHOCTH. [ 0CYAapCTBO, €T0 HHCTHTYTHI
SIBIISIFOTCS TIPOJTYKTOM pa3yMHOM JIeITEILHOCTH YelloBeka. Bee 3T0 HEeBO3MOXKHO BHE pac-
CyJKa 1 pacCyJ04YHbIX Cy)K}:[eHPIfI, BBITIOJTHAIOIIINX B counaanoﬁ ITPAKTUKE POJIb «TEXHU-
YECKUX)» M3MEPUTEIICH U CBA3YIOIIUX MEXaHU3MOB. M est pa3yMHOCTH, H3/1aBHA TIPOTIOBE-
nmyemast 3anagHon ¢punocodueit (M. Kant, Y. duxte u ap.), mpu3HAETCSA OCHOBOH (DyHKIIH-
OHHMPOBAHHUS TOCYIAPCTBEHHOW BJIACTH, B TOM 4HUCIe CyneOHol. HecoMHeHHO, IpaBo 1Mo
MIPHUPOJIE, €CIIU UCXOAUTD U3 (uocouu IPEeBHUX IPEKOB, — pa3yMHOE HA4ajao B oOIIIe-
ctBe. Bece 3TO MOXKHO Ha3BaTh yCIOBUSAMH, (HAaKTOpaMU MPOTHBOCTOSIHUS OTKIOHCHHIN
B TOCY/IapCTBEHHOM OpTraHU3ME.

UenmoBeuecTBO 3a THICSYEIETHS CYIIECTBOBAHUS FOCYIaPCTBEHHOCTH JIABHO OIpeie-
JIUJIOCH B COOCTBEHHBIX IIEHHOCTSIX, K KOTOPBIM OTHOCHTCS TOCYJAPCTBO U €T0 CITy THUK —
npaBo. Tak Ha3pIBAEMbIEC OTKIOHSIOINIIECS TOCYIapCTBA HE CYIIECTBYIOT BHE UHBIX CTarHH-
pyromux ﬂBHeHHﬁ, MMPOUCXOJAIINX B SOKOHOMUKE, ITOJIUTUKE, COHHaHBHOﬁ, HpaBCTBeHHOﬁ
cdepax. U Bce ke rocy1apcTBO U MPABO — SIBJICHUS CAMOCTOSTEIBHEIC, XOTSI U CBSI3aHHBIC
MeXxIy coboii. KpusucHbIe SIBICHHS B MEXaHH3Max TOCYJapcTBa 4acTO BO3HHKAIOT HM3-3a
HEPa3yMHOTO HCIIOJB30BAaHUS €0 CPEACTB KOHCTPYKIMM. KIlo4eBBIM 37eCh HYXKHO

16 Tlonpo6uee: I pobman E. Poccus yuuia cama // Begomoctu. 16 mapra, 2022; Ilapesa M. Espona He s
cosetoB // Benomoctu. 18 mapra, 2022; TyamyxamenoB b. be3 ECIIY u upeamepHsix wintro3uii / HezaBucumast
razera. 19 cenr., 2022.

17 Muxaun Metuens // PUA HOBOCTHU. 29.11.2022.

18 Cm.: Konoaxos U.U. Jloruueckuii cnosapb-cipasounuk. AH CCCP. Uu-t dunocoduu. 2-e uza., ucp.
u fon. M.: Hayka, 1975. 720 c. C. 510.

268 IroCYJJAPCTBO U ITPABO B COBPEMEHHOM MUPE



Vlasenko N.A. RUDN Journal of Law. 2023. 27 (2), 257—272

CYMTAaTh WTHOPHPOBAHWE AaNpOOWPOBAHHBIX MHOTOJETHEW MPAKTHUKOW TNPHHIIMIIOB
U HUHCTUTYTOB FOCy,ZlapCTBCHHOP'I BJIaCTHU, TAaKUX KaK CMCHACMOCTbH TI'OCYyAapCTBCHHBLIX
OpraHoB, pealbHOCTh M30MpaTEeNbHOW CHCTEMBI, pealibHas (HE JAeKJIapaThBHas) pabora
rOCYJIapCTBEHHBIX CTPYKTYP, HE3aBUCUMOCTh BETBEH IOCYIapCTBEHHOM BJIACTH, CAMOCTO-
SATCIBHOCTD U I1OJIHAA HE3aBUCHUMOCTH Cyl[C6HOI71 BJIaCTHU U Jp.

locynapcTBo TecHO cBsI3aHO C TIPaBOM, IIPAaBOBBIMU MexaHu3MamHu. [IpaBo mepexu-
BaeT KPHW3HC, KOTOPBIHX BO MHOTOM IIpEIOTpPEAENIeH HEepasyMHBIM HCIIOIb30BAaHUEM
rOCyJIapcTBOM MHOTHX TPaBOBBIX CPEJICTB, HAIPUMEp, JCBAJIbBAIMIO 3aKOHA HEPEIKO
MOKHO OOBSICHUTH PEIIEHUEM TOH WITH HHOM POOJIEMBI HCKITIOYUTEIHHO C IIOMOIIIBIO TTPH-
HATHS 3aKOHA FJIM WHOTO HOPMATHBHOTO MPABOBOTO akTa. J{MHAMUKA «THPaXKHUPOBAHHSD)
HOPMATHUBHBIX IIPABOBBIX JOKYMCHTOB ITOPOXKAACT MaJJCHUC UX 3HAYCHUA U POJIU; HEPCIKO
BCTPEUAIOTCS CUTYAIlMH, KOTJIa 3aKOH MOJMEHSICT IMOJ/I3aKOHHBIC, B TOM YHCIIC U BEJOM-
CTBEHHBIE aKThI, OCOOCHHO B CHTYyallMH COJCPKaHUS B HEM UPE3MEPHO JIETAIN3UPOBAH-
HOTO IOPUANYECKOTo peryiaupoBanus. OOIMECTBEHHBIA pa3yM 00s3aH mojlaratbCs Ha TO,
YTO 3aKOH IO CBOEH MPABOBOM MPUPOE OJIKESH PEryJIMPOBATh MPUHIUITUAIBHO BAXKHBIC
(hakTHYECKHE OTHOIICHHS U CBSA3H B 00IIIeCTBE. AKCHOMOM SIBJIIETCS U TO, YTO 3aKOH TPe/I-
CTaBJIsIET COOOM aKT BBICIICH MTPABOBOW CHIIBI M UMEET MpsMoe AciicTBue. Heobxomumo n
COMAJIbHO JIOTUYHO BEPHYTH 3aKOHY TaKHEC €TI0 Ka4€CTBA, KaK BBICIITHI ABTOPUTET U IOpH-
Judeckast 00s13aTeIbHOCTb.

[lonmpIToXMBast, 3aMETUM, YTO B T'OCYJapCTBEHHO-TIPABOBOM PAa3BUTHH YCTOWYIHBO
CKIIaJIbIBAIOTCA PaspylIUTCIIbHBIC TCHACHIIMHW, OAHU M3 KOTOPBIX OYCBUIHBI U YKE€ HC
TOJIEKO XOPOIIIO 3aMETHBI, HO U TPeOYIOT aJcKBATHBIX MEp MPOTHBOJCHCTBUS. Pa3pyrm-
TeNbHAs CHUJIA HAOWPAIONIMX CUJIY HETaTHBHBIX 3aKOHOMEPHOCTEW (OTKIOHEHHI) «BBI-
POXKAaeT» TOCYIapCTBO M BMECTE C HAM IpaBo. Pedus uieT 00 yTpaTe CyIHOCTHBIX MOMEH-
TOB B YKa3aHHBIX SIBJICHUSX, MPEICTABIISIONUX COLNUAIBHYIO IICHHOCTh JUIS OOIIECTBA.
HepasyMmHoe ncrons30BaHNEe MHCTUTYTOB TOCYIapPCTBA U MpaBa, MpeHeOpekeHue UMH —
KOJIOCCAJTFHO YCHJIMBAET CTArHAIIMIO OOIIECTBA M €T0 HHCTHTYTOB.

BoiBoabI

B nacrosmee Bpems Ha HAIIMX TJIa3aX Pa3BOPAuMBAETCS MOXATBHBIN MpOIecc —
Poccus nepeyTBepxkmaeT cedsi, BMeCTe ¢ HEil WAET MPOIlecC CTAHOBJICHUS U YKPETUICHUS
UJCHTUYHOCTH CTpaHbl, ObIBIIKX (enepanuid, Bxoasmux B CCCP. IlepeyTBepxaaer ce0st
U MHPOBOE COOOIIECTBO, K COXKAJICHHUIO, HEPEAKO MPOJBHUTAIOIICECsS 0 arpeCCUBHOMY,
HEOKOJIOHUAIBHOMY, TIZIe-TO KOCMOIIOJIUTUYECKOMY NyTU. M3MEHWIUCh MeXrocynap-
CTBEHHBIC OTHOIIICHUS, UICOJIOTHS CABUHYIIACH B YACTH OTPHUIIAHUS TIPaB U CBOOO Tpak-
JlaH TaK Ha3bIBAEMBIX CTPAH-U3roeB. AyT CIBUTH B SKOHOMUYECKUX U TOPTOBLIX OTHOIIIE-
HUSX;, KaxJas CTpaHa CTapaercss «IpOOUTH» CBOK, MaKCHUMAIBHO YIOOHYIO HUIIY.
MexTyHapoAHOE TTPaBo, €ro MPUHIIUIBI U TPAAUIIMK OTOJBUHYTHI, Ha MOH B3IJISI, HA YpO-
BeHb KoHIIa 30-X ro/I0B MpOIUIOro Beka. PazgaroTces romoca, uyTo ero HeT BooOiie. OnHako
3TO HE TaK, Ja ¥ cama MponaraHia UICHTUYHOCTU KaK HOBOU (miocoduu, 3aMeHstomei
uaen yHUQUKAINHA, MEXTyHAPOJHBIX CTAaHAapTOB, HOPM MEXAYHApPOJHOTO IpaBa H Jp.,
KpaliHe BpeHa U OeCIepCIIeKTHBHA.

CkazaHHOe, 0€3yCJIOBHO, OTPaXKaeTcs Ha JCHCTBUSAX TOCYIapCTB, UX MOTHBAIIVH,
LEJSIX W 337a4ax U, B KOHEUHOM UTOre, Ha CTPYKTYPUPOBAHUU TOCYJIaPCTBEHHOrO aIlma-
pata ¥ U3MCHCHHWH WX MEXaHWU3MOB. M BOT 3/1ech BakHA pa3BUTAas KOHICTIIINS (TCOPHS)
OTKJIOHSFOIIUXCS TOCYIaPCTB, KPUTEPUEB 3JI0POBOH T'OCYIapCTBEHHOCTH, (hOPM OTKIIOHE-
HUW U JIp.
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(o) Hay4YHOM coaepXaHn NOHATUA
«ropunanyeckKkasa TexXHUKa»

NL.II. Koxokaps =<

WNuctuTyT rocyaapersa u npaBa Poccuiickoit akageMun HayK,

2. Mocxea, Poccuiickas @edepayusi
0189272234877 (@mail.ru

AHHoTanus. IIpennpuHATa NONBITKA, C YYETOM CYIIECTBYIOLUIMX HAyYHBIX JOCTHKCHUH TEOpHU
IpaBa, OIPEICIUTh COJIEPIKaHUE MIOHATUS «IOPUIUUECKAs TEXHUKA», a TAKXKE €€ MECTO U POJIb B KATEro-
PHAJIBHOM alnapare TEOpUH IpaBa. PaccMOTpeHbl OCHOBHBIE HAYUHBIE TOAXO0/bI K ONPENEICHHUIO MTOH-
TUs, JaHa KiIacCU(UKalKs BUNOB IOPUANYECKON TEXHUKY, OIPENEICHO €€ aKCUOIOTHUECKOe 3HaUEHUE
gepe3 (yHKIIMOHAIBHBIH METOIOIOTHYECKUH MOAXO0, BIUSHUE Ha 3(()EeKTUBHOCTH ITPABOBOTO PETyIIH-
pOBaHus, a TAKXKE MECTO U POJIb B KATETOPUAIBLHOM aliapare TEOPUU MIpaBa. Y CTaHOBIIEHO, YTO TEPMU-
HOJIOTHYEeCKasi 0COOEHHOCTh MOHSTHS IOPHANIEcKas TEXHHKa» 3aKIIFodaeTcs B psje actektos. [Ipexae
BCETO 3TOT TEPMUH BBINOIHAET QYHKIIUIO «PAMOYHOI0» IOHATH» U HEPEAKO OABEPraeTCs OMO0YHON
unacajansanuu. le/l 9TOM TE€PMUH «IOpUANYCCKAs TCXHUKa» oGnaaaeT ITOJIUCMBICJIOBBIM XapaKTEpOM H,
KakK CJI€ACTBHE, IOIUKOHIENTYaIbHbIM HAyYHBIM COIIPOBOXKIECHUEM H OTHOCUTCS K 001aCTH HHCTPYyMEH-
TaJIbHON YacTH }OpHZ[PI‘ICCKOﬁ JCATCIbHOCTHU. CﬂeHaH BBIBO/[, YTO HOpUAHUYCCKasd TCXHHUKA 3aHUMACT
0cobe MeCTO B KaTeropHallbHOI CUCTEME, YTO 00yCIIOBIEHO, IPEKAE BCETO, PA3HOCTBIO IOAXOI0B K €€
TOJIKOBAHUIO U OOJIBIINM 110 00BbEMY COJICPIKaHUEM.

KnroueBble ci10Ba: 10puauyuecKas TEXHOJOIUS, IPaBOBas UHKECHEPHs, IOPUIMYECKAs TAKTHKa,
I0pUANYEcKas CTPATETHsl, IOPUIMIECKOE IIPOrHO3UPOBAHUE

Kondaunkr uarepecoB: ABTOp 3asdBIsAeT 00 OTCYTCTBHH KOH(INKTa HHTEPECOB.

HNudopmanus o ¢puHancuposanuu. VicciaeqoBaHUuE BBIIOIHEHO NPU (UHAHCOBOU MOJJECPIKKE
I'panTa I[Ipesunenta PO Ne HII-3270.2022.2 «DBOMIONHS WIH PEBOIIONHS TPAXKIAHCKOTO CYIOTPOU3-
BOJCTBA: LU(PPOBU3ALUS YePE3 IPU3MY UCKYCCTBEHHOTO HHTEIIEKTa.

Jlama nocmynnenusi 6 peoakyuto: 26 aneaps 2023 2.
Jlama npunamus k neuamu: 15 anpena 2023 2.

ﬂJ’lﬂ HUTUPOBAHUA:

Koowcokape H.I1. O HaydHOM COACp)KaHUHU TOHATHS «ropuamdeckas TexHuka» // RUDN
Journal of Law. 2023. T. 27. Ne 2. C. 273—287. https://doi.org/10.22363/2313-2337-2023-27-2-
273-287

Introduction

Formation of the theoretical doctrine on legal drafting requires a preliminary
clarification of the concepts’ content that forms the substance of the relevant scientific
research and, above all, of the concept itself.

The immanent connection of law and legal drafting suggests their simultaneous
historical emergence. At the same time, formation of such technology always begins at
the consciousness level, which confirms the thesis of primacy of technical legal thinking.
Legal drafting in general terms should be understood as a means of law materialization,
reflecting the current legal framework. Conceptual approaches to the content of the term
“legal drafting” are quite diversified: one of them reduces it to the law-making and legal
proceedings setting; another — to the form of intellectual activity on conceptualizing and
systematizing legal prescriptions; still another — to the means of implementing the legal
purposes and/or to the mode of ensuring the social needs.
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Methodological basis of the research

Methodological basis of legal drafting is justifiably considered to be a legal dogma
that received a detailed scientific coverage under the influence of the doctrine of legal
positivism. This predetermined the emergence of a scientific concept identifying legal
documents technique and dogmatics, which is understood as practical implementation of
theoretical legal knowledge in the law enforcement activity (Uspensky, 1927; Ushakov,
1963).

Remarkably, that the generic term in the phrase “legal drafting” — “drafting” —
is the term that does not bear any social content, while the specific term “legal” has a
restrictive functional purpose. Its restrictive nature stems from the applied purpose to
distinguish legal from non-legal.

Scientific approaches to the concept definition “legal drafting”

The term “legal drafting technique” often characterizes a framework concept uniting
all “technical” in law as a whole (Tarasov, 2007:7). N.N. Tarasov asserts that, legal
drafting within the framework of legal positivism primarily involves applied
developments in law, including those related to constructing and formatting legal text,
systematization of legislation, and legal document turnover. (Tarasov, 2007:10). Arguing
about the content of the term “ropuauueckas texnuka/legal drafting technique”,
G.I. Muromtsev rightly notes the “canonized” connotation of the approach that reduces
legal drafting to legislative technique (Muromtsev, 2000), which, in its turn, is
understood as a set of techniques that ensure the enactment of the most exquisite laws
(Alekseev, 1982). It is worth noting that the idealization of legal drafting technique,
attaching the quality of a tool for improving regulations are not entirely successful: in
fact, legal drafting reflects the level of real legal experience, which cannot be exclusively
positive.

In search for a definition of the term “legal drafting”, Y.A. Tikhomirov identifies
two of its meanings: subjective and objective. In his opinion, legal drafting in the
subjective sense is a tool for refining legal material, while in the objective sense it is a
mechanism of law (Tikhomirov, 2007:12). The author identifies six structural
components that constitute the content of this legal term: (1) cognitive-legal,
(2) normative-structural, (3) logical, (4) linguistic, (5) documentary-technical,
and (6) procedural.

Professor Davydova M.V. defines legal drafting as “a system of professional legal
rules and means applied for drawing up legal acts and implementation of other legal
activities in law-making, legal interpretation, governmental and non-governmental
implementation of law, and ensuring the perfection of its form and content” (Davydova,
2009:50).

The term “legal drafting” has firmly entered the theoretical and legal terminological
apparatus, however, despite this fact, its terminological designation is subjected to
reasonable criticism. Thus, V.M. Baranov noticed that the use of the term “legal drafting”
is rather a tribute to scientific traditions of the legal theory (Baranov, 2000:11). The
significant drawback of the term is its polysemantic usage, compromising its status as a
scientific concept (Muromtsev, 2000). The polysemantic nature of the term “legal
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drafting”, which is not questioned, makes it difficult not only to define it, but also to
specify the fields of application and/or to clarify the system structuring components. This
predetermines a wide range of opinions regarding the concept, features, functionality,
and content of the term. Theorists fail to agree on what is the object and the subject of
legal drafting.

The polysemantic nature of the term “legal drafting” promotes a polyconceptual
scientific maintenance: each scholar engaged in scientific developments in the field of
legal drafting conceptualizes the existing approaches to its comprehension and interprets
them in his own way. Among them, pragmatist and documentary conceptions are the
most recognized. Adherents of the documentary conception proceed from the fact that
the object of legal drafting is textual documents — legal acts; it is through them that
successful implementation of the rules of law takes place (Derevnin, 2001). Advocates
of the pragmatist conception interpret legal drafting from the perspective of legal activity
goals, which determines its understanding as an instrumental part of legal practice
(Kartashov, 2000:18).

V.M. Baranov, being one of the leading theorists and experts in the field of legal
drafting, notes that despite the numerous discussions, most researchers agree on such its
generic feature as “instrumentarium”. At the same time, he asserts that the functional
purpose of this instrumentarium is to rationalize the activities and achieve the goals
(Baranov (ed.), 2015:42). Thus, legal drafting belongs to the instrumental part of legal
activity.

Disputes concerning the object of legal drafting are traditionally reduced to two
main approaches — formal and substantive. Apologists of the formal approach qualify
the rules of legal acts formalizing as an object of legal drafting. In this sense, researchers
are interested in applying only “attributive” tools related to language, style,
rubrication, etc. The content approach is based on completely different principles:
the scope of legal drafting covers both formal and content components. Therefore,
from the point of view of the content approach, the axiological significance
of legal drafting lies in improving regulatory acts both in form and content. The latter
approach seems to enjoy universal support: a perfect legal act is the one that is not just
written competently and in compliance with drafting techniques, but, above all, properly
reflects the actual needs of modern society and contains tools that contribute to their
satisfaction.

As for the issue of the subject of legal drafting, its resolution is reflected in two
opposing views — public law and private law. The concept of the public law approach is
focused on limiting legal drafting technologies to the activities of public authorities in
the field of law-making, law enforcement and law interpretation (meaning official
interpretation) (Muromtsev, 2000; Voevodin, 1997)'. It should be noted that the
etymological origin of the public law approach is traditionally associated with the Soviet
period of the development of the legal drafting doctrine and is conditioned by the
historically determined rejection of the private law component in all fields of legal
activity. The private law view on the subject of legal drafting presumes recognition of
any actor in legal activity using legal and technical tools. Obviously, this conceptual view

' Shutak ID. Theory and practice of the legal clause: system of concepts: terminological dictionary.
St. Petersburg, 2001, p. 8.
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is broader and implies understanding of legal drafting as an activity aimed
at preparing any (including unofficial) legal documents (Cherdantsev, 2001:366).
Taking the position of a private law approach to the definition of the subject
of legal drafting, it is important to bear in mind that legal drafting is a sphere of
professional activity. All private law actors demonstrating legal competencies
are divided into professionals and non-professionals. A person without any professional
training will be able to trace a specific federal law, using, for example, the legal reference
systems. Moreover, such person is likely to able to draft a civil law contract. However,
he may not be attributed to the subjects of legal drafting. It seems that a valid subject of
legal drafting technology is a person who possesses relevant competencies at a high
professional level and has a profile degree in this sphere. In this regard, legal drafting can
be qualified as a communication technique in the legal environment (Aleksandrov,
2000:102). Such communication is only possible if the participants of this activity can
operate appropriate technical and legal tools. The above ability, in its turn, implies a
certain level of legal culture and a certain degree of general cultural and professional
competencies.

It is important to emphasize that the private law approach is not an antagonist to the
public law approach: in fact, the former is broader and includes the latter. It is clear that
the private law approach in the modern context of its heyday is more demanded, since it
allows taking into account both the needs of the modern market economy and actual
scientific trends that clearly reflect the current state and direction of legal research.

The quality of regulations and, consequently, the effectiveness of legal norms
directly correlate with the level of legal and technical competencies of persons involved
in the law-making process. However, as Y.A. Tikhomirov correctly notes, such
individuals have not been taught legal drafting technology (Tikhomirov, 2007:12). At the
same time, legal drafting is a factor of optimization and efficiency of legislation
(Polenina, 1987). By taking a broader approach to “legal drafting” interpretation, which
denies its limitation exclusively to law-making, we understand its importance precisely
at the stage of creating rules of law.

Accepting or rejecting this or that concept, it is obvious that the scope of legal
drafting coincides with the scope of professional legal competencies. Therefore, we
believe that a competence-based conceptual approach to understanding legal drafting and
clarifying its actual scope seems to be more universal. The essence of the competence
approach can be reduced to understanding legal drafting as a system of tools that require
special legal competencies. If we evaluate our proposed approach in terms of the above
dichotomous concepts and classifications, the following outcome will inevitably be
obtained: the competence—based conceptual approach allows the polysemantic usage of
the term “legal drafting”; the approach proceeds from a meaningful concept while
characterizing its object, and from a private law approach while characterizing its subject;
it reflects the objective meaning of the “legal drafting” concept in the system of scientific
coordinates proposed by Y.A. Tikhomirov.

Law and legal drafting have certain etymological identity. The methodological
precondition for the development of legal drafting technology is a legal dogma, which
received a detailed scientific study under the influence of legal positivism. The
terminological feature of “legal drafting” concept involves the following aspects: it
performs as a “framework concept”; it is often subjected to inaccurate idealization; it has
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a polysemantic character and, as a result, a polyconceptual scientific maintenance; and it
refers to the instrumental part of legal activity.

Sharing the opinion that any complex system tends to be simplified, which is also
relevant for the definition of scientific concepts, we propose to understand by “legal
drafting technique” (or, more appropriately, “legal drafting technology”) the tools of
legal activity that, due to professional legal competencies, promote the art of
implementing law into human consciousness and behavior.

Granting the term “legal drafting” the status of a scientific category, we must have
an idea of its content. According to V.M. Baranov, the composition of legal drafting
includes two levels of technical and legal instruments: the first (aka the “highest™) level
is represented by legal rules that act as a criterion for the quality of legal activity; the
second level consists of specific tools of professional legal activity, differentiated into
general social and legal (Baranov (ed.), 2015:53).

The statement that the main scope of legal drafting is exhausted by its two
constituent elements — technical means and technology, has become axiomatic in the
theory of law. The greatest theoretical and methodological challenge is to clarify the
range of technical means that constitute the scope of legal drafting techniques. Thus,
according to M.K. Yukov, legal drafting operates with three technical means —
normative construction, legal construction, and field standardization (Yukov, 1979:45).
A slightly different typification is found in the S.S. Alekseev’s works. According to him,
technical means are differentiated into means of expressing the will of the legislator
(including normative constructions, legal constructions, and field standardization) and
means of their verbalization (Alekseev, 1982). Sharing this opinion on the issue,
V.K. Babaev highlights underestimation of the potential of such legal and technical
means as fictions, presumptions, axioms, etc. (Babaev (ed.), 1993:100). It is customary
to relegate legal analysis, logical concentration and legal construction to the legal drafting
technique (Thering, 1905:80). The above demonstrates uncertainty concerning the
framework of technical means and techniques, their identification and confusion.
Analysis of the substantive components of legal drafting allows to outline the following
findings: firstly, differentiating the scope of legal drafting into means and methods or
means, methods and rules, scholars often argue not so much about the substantive aspects
as about terminological designations; secondly, the elements of legal drafting are
dynamic: they can change over time, be adjusted under the influence of a change in the
legal paradigm, as well as lose their relevance; thirdly, it is advisable to study the
elements of legal drafting technique within the framework of its current concept. In the
latter case, the concept of legal drafting is understood as legal and technical means,
methods, and rules, reflecting the current policy and legal agenda.

Classification of legal drafting

An integral element of the theoretical doctrine concerning legal drafting is scientific
classification of its types. The heuristic potential of such methodology as classification
can hardly be overestimated: the need for such a method is actualized in case of discovery
of numerous structural components, whose clarification seems most effective in ordering
by groups, classes, series. M.L. Davydova rightly points out that outlining just one basis
for classification leads to disregard of other possible criteria and significantly
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impoverishes understanding of legal drafting; therefore, the methodological premise for
investigating this issue should be the idea of classification plurality of the phenomenon
(Davydova, 2009:83).

The variety of legal drafting tools suggests a demand of their classification within
the framework of this theoretical doctrine. Numerous attempts are being made to create
universal and, in some cases, unique, open and closed classifications of legal drafting
types. It is well known that the defining element of any classification is the criterion
underlying the corresponding specific division. Thus, it is only natural to classify legal
drafting by specifics of legal profession (for example, notarial, judicial, lawyer, etc.); by
subjects of legal activity (governmental and non-governmental); by objects of legal
drafting (techniques aimed at improving the quality of the form of law, and
techniques aimed at improving the quality of the content of law); by the form
of legal communication (written (including electronic) and oral techniques);
by the legal nature of the act (techniques of normative legal acts and techniques of
individual legal acts); by the number of participants involved in legal drafting
implementation (techniques of acts adopted collectively and individually); by the status
of legal act (techniques of international legal acts; techniques of federal acts;
techniques of regional acts; techniques of local acts); by stages of the law-making
process (techniques applied at the initial stage of shaping the act; techniques of
conceptualization of the act; techniques of legislative initiative; techniques of act
composition; techniques of legal act examination, etc.); by scope (general and branch
legal techniques); by types of legal systems (Anglo-Saxon, Romano-Germanic, Muslim
legal drafting techniques), etc. (Baranov (ed.), 2015:54—63).

The variety of classifications of legal drafting is due to both the objective scope of
this phenomenon and the subjective classification criteria proposed by individual
researchers. According to the fair remark by V.I. Kruss, “legal drafting should regard the
entire law as its field of application” (Kruss, 2000:82—83). The range of opinions on
differentiation of legal drafting types is surprisingly wide. However, most legal scholars
agree that classification of legal drafting should be realized according to such criteria as
“stages of law existence”. At the same time, theorists are divided on the number of such
stages, highlighting law-making, law-enforcement, interpretation, systematization,
concretization and some others.

Axiological significance of legal drafting

Remarkably, studies devoted to the concept of legal drafting often raise the issue of
its axiological meaning. This is not surprising considering its potential. Let us remind
you about the value that its originator R. Thering attached to legal drafting technology.
Thus, in his opinion, the importance of legal drafting can be expressed in two goals that
can be achieved by its methods and tools: (1) simplification of law, both quantitative and
qualitative; (2) ensuring law practicality (Ihering, 1905). Similar objectives of legal
drafting are found in the work by A.F. Cherdantsev. According to him, simplification and
unification of legal documents, as well as rationalization of legal activity occurs due to
legal drafting technologies (Cherdantsev, 2001:429). V.M. Baranov and M.L. Davydova
pay attention to their applied instrumental value (Baranov (ed.), 2015:63—67).
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The axiological significance of legal drafting technology, in our opinion, should be
demonstrated through a functional methodological approach. Understanding the
“function” of legal drafting as the role it plays in relation to a certain whole — society
(Reutov, 2002), we can conclude that it is aimed at fulfilling the following functions:
maintaining law and order; objectification of the current legal paradigm; transformation
of the sign system of law into real social relations; instrumental function. Apparently, the
specified functions can be in its turn differentiated by their significance; the law
enforcement function seems to be the basic one (Artemov, 2001:68). G.I. Muromtsev
argues that this function, being by far the core one, acquires fundamental importance at
the transitional stages of society development (Muromtsev, 2001:76—77). Such a
position faces real embodiment in the modern context of total digitalization of the legal
system. Digital phenomena are not novelized spontaneously but with due regard to the
actual needs of society, international challenges, and preservation of traditional values,
thus ensuring law and order.

According to V.V. Shakhanov’s fair remark, legal drafting predetermines the
dynamism of law, providing the law enforcer with tools that allow to be guided by the
current legal paradigm in making decisions, without crossing the limits of legal regulation
(Shakhanov, 2005). This confirms that legal drafting has the function of objectifying the
current legal paradigm.

Legal rules become effective only under the qualitative transformation of the sign
system of law into real social relations (Boldyrev, 2021:178—180). Therefore, ensuring
efficiency of legal rules and constructions is not an independent function of legal drafting,
but a consequence of its realization of other functions, including the function of
transforming the sign system of law into real social relations.

N.N. Marshakova takes a different point of view in defining the functions of legal
drafting: in her opinion, the limited regulatory impact of legal drafting determines only
an auxiliary function (Marshakova, 2007:57).

Without going into polemics regarding the legal drafting functionality but setting
the task of a superficial scientific analysis of the issues under study, we may
assert that not every impact of legal drafting should be qualified as its function. Thus, the
academic literature emphasizes that legal drafting is also a scientific and technical
field of legal knowledge, which predetermines its gnoseological significance
(Skryabina, 2011:48).

In summary, legal drafting is aimed at performing the following functions: law
enforcement; objectification of the current legal paradigm; transformation of the sign
system of law into real social relations; instrumental function.

Legal drafting within the categorical framework of the theory of law

Before determining the place and role of legal drafting within the categorical
framework of the theory of law, it should be noted that it is one of the important elements
of the legal system that manifests itself at all of its levels. Moreover, embracing the entire
legal system, legal drafting is conditioned by its specifics. It is a means of creating and
formalizing law, and the fact, that law is constituted in various ways in different legal
systems, determines the relevant features of legal drafting (Davydova, 2009:82).
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The analyzed concept of “legal drafting” is based on such a generic feature as legal
activity. Legal activity involves legal practice — the core of legal drafting potential.
Legal practice, like any production activity, has its own unique technology. According to
V.N. Kartashov, legal drafting acts as one of the elements of legal practice technology
(Kartashov, 2007:16—17). His study centers on the idea that legal drafting technology is
a broader concept than legal drafting technique. At the same time, in author’s
interpretation, legal drafting serves as an instrumental part of legal technology, which
beside drafting technique includes legal tactics, legal strategy and some other aspects of
legal practice. (Kartashov, 2007:18). In fact, V.N. Kartashov draws such conclusion
driven by the works of classics of the given subject (F. Bacon, I. Bentham, I.L. Braude
and others), who by “legal drafting technique” meant “legal drafting technology”, a term
that is more characteristic of production area. The use of the term “legal drafting
technique” is subjected to thorough criticism in V.N. Kartashov’s study: the scholar
believes that this conservative tradition and template thinking significantly complicate
gaining new knowledge. Agreeing with most of the arguments put forward by the
researcher it is possible to outline the following conclusion regarding the correlation of
such concepts as “legal drafting technique” and “legal drafting technology”. Generic
concepts of the compared terms — “technique” and “technology” — do not have legal
content in the strict sense of the word. This fact plays the role of a restraining mechanism
that prevents the extensive use of relevant concepts. However, the modern legal discourse
around the compared concepts comes down to the following: with a broad approach to
“legal drafting technique”, it is equated with “legal drafting technology”, and with a
narrow approach, it acts as an integral part of the latter. At the same time, the term “legal
drafting technology” seems to us highly appropriate.

Let us focus on the main scientific positions regarding the correlation between the
concepts “legal drafting technique” and “legal drafting technology”, expressed by leading
theorists. Thus, S.S. Alekseev argues that the structural components of legal drafting
technique are technical means and methods. The latter, according to the scholar, can also
be identified as “legal drafting technology” (Alekseev, 1982:268). A.K. Chernenko
asserts that legal drafting technology is a “method of constructing a stable legal system”
(Chernenko, 1997:25). Focusing on the content of the term “legal drafting technology”,
N.A. Vlasenko, concludes that it determines the procedure for applying methods
and techniques to ensure preparation and adoption of any legal decision (Vlasenko,
2001:7—38). According to V.V. Lazarev, “legal drafting technique” can be interpreted in
narrow and broad senses: in a broad sense — as a means of expressing legislative will,
in a narrow sense — as relations accompanying the process of the bill drafting in general
(that is, technology) (Lazarev, 2001:47). A.N. Mironov suggests that “legal drafting
technology” should be understood as activity of applying technical and legal means
(Mironov, 2007:46). It is possible to continue these cited records, but it is unlikely that
such a compilation will be of real scientific value. It is obvious that, interpreting their
unique author’s approach to the correlation between “legal drafting technique” and,
scholars adhere to the scientific positions in the doctrine in any case. We accede to the
position expressed by T.V. Kashanina: “since everyone is used to apply the term “legal
drafting technique”, it is better to maintain it in the legal lexicon, but to keep in mind that
it means “legal drafting technology” (Kashanina, 2010:172).
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It is worth noting that the trend to seek for a more universal concept than “legal
drafting technique”, witnessed in modern scientific literature, leads to formulation of new
concepts. Thus, supporting the discussion on relationship between the “legal drafting
technique” and “legal drafting technology” and adhering to the opinion that the first one
is linked to legal and technical tools, and the second one — to its application,
V.I. Chervonjuk suggests using the term “legal engineering”, understood as the art of
applying practically proven tools for implementing law into human consciousness,
behavior and activity (Chervonjuk, 2010:191). At the same time, the scholar uses the
terms “legal drafting engineering” and “legal drafting technology” as synonyms,
qualifying them as a certain scope of knowledge that can be used in various legal
proceedings. In its turn, legal drafting technologies are the process of practical
application of legal technology tools. Thus, legal drafting technologies (or “legal drafting
engineering”) using the tools of this technology cater to legal activities. The emergence
of the concepts of “legal drafting engineering” and “legal drafting technologies” along
with the concept of “legal drafting technique” seems to be conditioned by
universalization of legal and technical knowledge and expansion of its actual scope.

Another neologism within the framework of the issues under study is the term
“legal technosphere”, proposed by V.M. Baranov. The scholar notes that the content of
legal technosphere is predetermined by the methods of implementing all types
of legal practice, which is formed with the help of “legal drafting technology” (Baranov,
2000:13).

In our opinion, applicability/inapplicability of these concepts to designate the
traditional set of phenomena called “legal drafting” should be assessed by the actual
content of generic categories — “engineering”, “technology”, etc. Using open reference
resources, we succeeded to clarify that “engineering” is usually understood as “usage of
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scientific principles in designing and constructing objects”; “technology” — as “applica-
tion of scientific knowledge to solve practical problems”; “technique” — as a set of
“methods, processes and technologies of certain skillful activity”. As you can see, all
these concepts are applicable to legal drafting. The difference lies in the scope of these
concepts. It seems that “legal engineering” is the broadest of all; its components are both
legal drafting technology and legal drafting technique.

Legal tactics and legal strategy are strongly connected with “legal drafting”. Thus,
legal tactics is usually understood as the art of managing the technological process. As
for the legal strategy, it is the quintessence of fundamental planning and forecasting.
Legal drafting correlates to the legal strategy, which relates to the competence of politics:
thanks to the arsenal of legal drafting techniques, legal strategy is brought to life. The
strategic potential of legal activity often finds real embodiment in the relevant norms of
law. In fact, more than thirty different strategies have been adopted and are operating in
the Russian Federation?. From a legal and technical point of view, acts of strategic

2 For example: On the National Security Strategy of the Russian Federation: Decree of the President of the
Russian Federation No. 400 dated July 02, 2021. Official Internet Portal of Legal Information:
http://pravo.gov.ru (date of publication: July 03, 2021); On the Economic Security Strategy of the Russian
Federation until 2030: Decree of the President of the Russian Federation No. 208 dated May 13, 2017. Official
Internet Portal of Legal Information: http:/www.pravo.gov.ru (date of publication: May 15, 2017);
On the Environmental Security Strategy of the Russian Federation until 2025: Decree of the President of the
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planning are often represented by Decrees of the President of the Russian Federation (less
often — orders of the Government of the Russian Federation and other public
authorities); they are limited by a time period, have an internal structure that includes the
state of a relevant sphere of public relations; threats and challenges; goals, objectives and
priorities; state assessment mechanisms; stages and expected results of the strategy
implementation. The legal strategy has a direct impact on the legal drafting, and the latter
predetermines creation of the strategy itself. Consequently, there is a mutually
deterministic relationship between the compared concepts. We emphasize that the legal
strategy has a particular impact on the law-making legal drafting since strategic
documents often predetermine the adoption of new regulations.

In addition to the concepts outlined above, legal drafting is immanently associated
with legal forecasting, which, unfortunately, traditionally receives insufficient attention
from both the legislator and the scientific community. In general, legal forecasting can
be interpreted as foreseeing the trends of the legal system development, dynamics of
separate industries and institutions, and prospects for the specific regulations functioning.
Legal forecasting is associated with the so-called “concept of the future”, which is
understood as an assumed vision of the future Russian reality (Gavrilov, 1982:44).

According to V.N. Kartashov, forecasting is an element of legal strategy and legal
drafting (Kartashov, 2007:21). Thus, from the perspective of the current domestic legal
system, we can predict a trend towards further import substitution in all spheres of public
life (we are talking not only about economy), informatization of society through
digitalization of all its objectively digitalized spheres, optimization of the activities of
public authorities and their reduction and reduction of legislative inflation.

Drawing terminological boundaries between “legal drafting” and related concepts,
it is necessary to make some general remarks concerning correlation between the
concepts of “legal drafting technique” and “legislative drafting technique”. A researcher
with a sufficient level of professional legal competencies will easily formulate the main
aspects of such a correlation. Legislative drafting technique is a kind of legal drafting
technique and therefore is a concept, which is narrower in scope. Such seemingly obvious
remarks are predetermined by the fact that in the history of theoretical thought (and in
modern scientific developments) one can find a conceptual position of identifying the
compared concepts, reducing legal drafting technique solely to legislative drafting
technique. However, as T.V. Kashanina correctly noted, “identifying legal drafting
technique and law—making technique is a relic of the past” (Kashanina, 2010:172).

Conclusion

In summary, the concept of “legal drafting” belongs to a special system of
terminological coordinates, which is predetermined both by the difference in approaches to
its interpretation and by its massive content. Thus, the concepts of “legal drafting

Russian Federation No. 176 dated April 19, 2017. Official Internet Portal of Legal Information:
http://www.pravo.gov.ru (date of publication: April 20, 2017); On the Strategy of the Information Society
Development in the Russian Federation for 2017-2030: Decree of the President of the Russian Federation
No. 203 dated May 9, 2017. Official Internet Portal of Legal Information: http://www.pravo.gov.ru (date of
publication: May 10, 2017), etc.
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technique”, “legal drafting technology”, “legal drafting engineering”, “legal tactics”, “legal
strategy” and “legal forecasting” form a conceptual terminological cluster, where “legal
drafting” (or, more precisely, “legal drafting technology”) serves as a generic term.
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NMpobnema ocHOBaHWM U KpUTEpMEB NpaBa:
KPUTUKA TEOPUM COLMarbHbIX NPaBUi U KOHBEHLUOHANbHOro
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Annotanus. [Ipenmer — noxTprHa ameprukaHcKoro npaBosena Ponanpaa JIBopkuHa, mpeacTas-
neHHas B ouepke «ColpanbHble paBuiia v paBoBas Teopusi» (1972) u paccMaTpuBaeMast Kak 3Tall B €ro
MaclITaOHOIl oJIeMUKe ¢ FOPUANYECKUM MTO3UTHBU3MOM. B paMKax JaHHOM JOKTPUHBI aBTOP KPUTHKYET
6a30ByI0 JUIsl ONIIOHEHTOB TEOPHIO «COLMAIBHBIX MPAaBUII» U KOHBEHIIMOHAIBHOTO IIpaBHjIa pacro3Ha-
HUSD», TPEOYIONIYIO COTTIACOBAHHOTO €ANHCTBA IIPAKTHKH, OTCTaNBasi CHOPHOCTD U MOPAJIbHYIO aHTaXKH-
POBaHHOCTb HOPMATHUBHBIX OCHOBAHMM IpaBa, UX HMPUOPUTET U ABTOHOMHUIO OTHOCHUTEIBHO NPAKTHK
coo0mecTBa. AKTYaJIbHOCTh TeMbI 00yCIIOBJIEHa Kak (hyHIaMEHTaIbHOCThIO criopa P. JIBopkuHa 1 no3u-
TUBHCTOB, TaK OCOOEHHOCTSIMU (Mano obOcyxknaeMoil) mokTpunbl 1972 rona, chopmupoBaBLIel psn
«CKBO3HBIX» JUIS HEro 3jeMeHTOB. CTaTbs MMEET LENbI0 CHCTEeMaTH3allMI0 M OLEHKY JOKTPUHBI
1972 roma, onmpaercs Ha TEKCTHI aBTOPA, €r0 OMIIOHEHTOB M MCCIIE0BATENeH, UCIIONb3yeT pa3IuIHbIe
MHCTPYMEHTBI, IPEXK/IE BCEr0 UICHHO-UCTOPUUECKUI METOJ], COCPEJOTOUEHHBIN HAa Pa3bsiCHEHNUH B3TJIs-
JIOB U Ipo0IeM, Pa3BUBAIOIINXCS B UCTOPUH MbICTH. Pe3yabTaTaMu HCCclieloBaHNS BHICTYIIAIOT 000011e-
HHE OPUTUMHAJBbHBIX KOMIIOHEHTOB NOKTpuHbI P. JIBopkuHa 1972 ronma, ee nokainu3anus B KOHTEKCTE
CIIOpa aBTOpa M MO3UTHBUCTOB, BBIBICHUE €€ UACHHO-MCTOPHUECKHUX ClIeACTBUI. B KauecTBe BEIBOZOB
B CTaThe MOJYEPKUBACTCS CTUMYIUPYIOIIAst pOJIb AOKTPUHBI 1972 rona 1uist 3BOTIOLNN CONEPHUIAIOIINX
MOAXOAOB, a TaKXKe ee MOTeHuuan s ¢(uiocodpuu NpaBa, acCOUUMPYEMBIH ¢ mpobnemaTu3anuen
P. JIBOPKMHOM CBSI3M HOPMATHUBHOCTH M (haKTUUHOCTU B NIpaBe, JIMHI'BO-aHAIUTHUUECKON UIeU MpaBuia
KaK OOBIKHOBEHUSI U KOHBEHLIUOHATIHCTCKOM TPaKTOBKM OCHOBaHMH IpaBa, JELEHTPUpPYIOLIEH HOpMa-
THUBHBIE PA3HOTJIACHS.

KuioueBble cioBa: P. J/[BopkuH, I0pHANYECKUI MMO3WTHUBU3M, OCHOBAHHSI IpaBa, IOPUAMYECKas
Z[Cf/iCTBl/lTCJ'IbHOCTb, MpaBUJIO paClioO3HaHUsl, KOHBEHIIMOHAJIbHOCTL IIpaBa, pasHOTJiaCus B IIpaBE, IpaBoO
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Introduction

The focus of this article is the polemics between an American legal scholar Ronald
Dworkin and proponents of the influential doctrine of legal positivism — a large-scale
discussion concerning proper explanation of law and organization of legal theory, which is
systemic for the language and agenda of the modern Anglo-American legal philosophy.
Covering a wide range of conceptual, value and practical topics (the concept and
composition of law, legal validity and determinacy, judicial decision and discretion, legal
interpretation and argumentation, methodology of jurisprudence, etc.) these polemics are
relevant both in terms of its separate historical and systematic study, and from the point of
view of comparative reflection on models of legal theorizing beyond the common-law
systems.

R. Dworkin’s 1972 essay “Social Rules and Legal Theory”

The article is built around R. Dworkin’s 1972 essay “Social Rules and Legal Theory”
(Dworkin, 1972: 855—890)". In this work the author refers to the dominant view in (Anglo-
American) positivism. According to this view, law is rooted in the fact of society’s adoption
of some rule of recognition, which fixes institutional criteria for validity of norms of a given
system and determines possibility of separating law from morality and its value-neutral
conceptualization. At the same time, the rule of recognition itself is conceived as a social
conventional rule that interprets a uniform practice of judges and officials in identifying
and applying law as a binding standard. R. Dworkin rejects the consistency of such view,
which, in his opinion, derives the ought from an is and localizes foundations of law in a
convention that requires agreement in assessing uniform behavior. In contrast, the author
emphasizes the normativity of foundations of legal rules and obligations, their large-scale
controversy, moral and political bias, and autonomy from social practices, linking
“validity” of standards with competing normative theories of jurists’ and judges’ purporting
to be “the soundest” explanation and legitimization of the relevant law.

In this capacity, the 1972 doctrine seems valuable for analysis, especially against the
background of its limited discussion in foreign literature and a lack of such discussion in
Russian academic environment. Demonstrating the fundamental nature of R. Dworkin’s
speculations, the doctrine not only complements his well-known challenge to positivists —
the “jurisprudence of principles” (Dworkin, 1967:14—46). In fact, it sets out a number of

"

key lines in their further polemics, anticipating the ideas of “rights thesis”, “theoretical
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disagreements”, “semantic sting”, “law as interpretation”, “law as integrity”, etc., which

! Further citation of this essay by R. Dworkin will be based on the 1978 edition (Dworkin, 1978:46—80).
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are the most debated today and significant for the relevant perception of the author’s works
(Dworkin, 1978: 81—130; Dworkin, 1985: 119—204; Dworkin, 1986: 1—275; etc.).

In the light of the foregoing, the purpose of this article is to generalize and analyze the
main (original) elements of R. Dworkin’s 1972 doctrine, and to assess its ideological and
historical implications in the context of the author’s dispute with positivism. Accordingly,
in its structure, the article includes 1) a statement of the initial positions of the disputing
parties, including an outline of H. Hart’s 1961 views, their 1967 criticism by R. Dworkin
and answers from positivists, 2) an identification and explanation of key provisions
of R. Dworkin in 1972 doctrine, touching upon the issues of foundations and criteria of
law, as well as 3) an assessment of its place and significance in the development of the
author’s polemics with positivism, including determination of its potential unaccounted for
by the opponents.

R. Dworkin versus positivists (1967): an issue of interpreting legal principles

1. The starting point: a positivist conception of H. Hart

The study of Ronald Dworkin’s 1972 doctrine should begin with clarifying the
ideological and historical context that preceded it. As noted above, this doctrine composes
one of the stages in the dispute between the author and positivists, therefore a statement of
the basic points of this polemic is necessary both for understanding R. Dworkin’s claims
in question and for their adequate evaluation.

As known, the starting point for the modern Anglo-American positivism and,
accordingly, for the debate under discussion was the doctrine of a British philosopher and
jurist, Herbert Hart. Proceeding in the light of basics of philosophical and linguistic
analysis, H. Hart seeks to revive the project of analytical jurisprudence, coming from the
British positivist utilitarians (Jeremy Bentham, John Austin, etc.), as a philosophical
explanation of fundamental legal concepts (Hart, 1958:600). He declares a general,
descriptive and morally neutral conceptualization of law as a system of rules based
on conceptual-linguistic structures and institutional practices of a community (Hart,
1961:1—17; Hart, 1994:239—240). At the same time, the author rejects the classical
“command” interpretation of law through orders of a sovereign as distorting the facts. In
his opinion, such interpretation, among other things, does not adequately explain the
normative nature of law (reducing it to simple empirical facts), and conceals its institutional
complexity (Hart, 1961:18—78; Postema, 2011:267). H. Hart’s own approach centers the
idea of a social rule as opposed to the idea of a habit. The latter is used by J. Austin in
explaining the mass compliance with orders of the superiors in a political community,
which is fundamental to a legal system. According to H. Hart, both a rule and a habit
presuppose the presence of a general (uniform, intersecting) regular behavior of the
majority of members of a social group in certain circumstances. However, a rule differs
from a habit in three important ways. First, deviating from rule-governed behavior is
usually viewed as a lapse or a fault, which is open to criticism and faces social pressure.
Secondly, this deviation is considered a proper ground for such criticism and demands to
follow the rule, which are thus justified in relation to all members of the group. Thirdly,
the relevant behavior is supposed to be a general standard, binding on the group as a whole.
In other words, according to H. Hart, in addition to the “external aspect” intrinsic to a habit
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(a regular uniform behavior accessible to observation), the existence of a social rule also
requires an “internal aspect” — a critical sensible attitude to certain patterns of behavior as
general standards, expressed in the mentioned criticism and demands for conformity in
accepting their legitimacy (Hart, 1961:55—57; Raz, 1990:51—53).

From these positions, H. Hart explains law as a “unity” of primary and secondary rules
that differ from each other in their logical form, social functions, and levels in the system
(Hart, 1961: 18—49, 79—123). Thus, along with “primary” rules — binding standards
aimed primarily at regulating behavior of citizens, the British jurist points out the existence
of “secondary” rules in a legal system that empower officials and individuals (Hart,
1961:26—49). Among the latter he distinguishes three types of meta-rules: rules of
recognition®, or identification, which determine what is considered to be legal rules in a
given system; rules of change, more precisely, of law-making, concerning creation,
adjustment and cancelation of existing legal rules; rules of adjudication, or rather, of law-
enforcement, empowering to resolve disputes, ascertain offenses, and bring violators to
justice. H. Hart interprets establishment of such meta-rules as a fundamental mechanism
for eliminating the problems of uncertainty, static nature and inefficiency of pre-legal
normative regulation, and as a watershed in developing a legal order as such (Hart,
1961:94). He also treats the idea of the unity of primary and secondary rules as a conceptual
model, capable of explaining the complexity of institutional organization of legal systems
(Hart, 1961:81, 98—99; Schauer, 2006:869).

H. Hart calls the rule of recognition the sole of the meta-rules. In his conception, it
plays the role of the ultimate foundation of a legal system, the conditions for its autonomy
and unity, acting as the author’s alternative to the figure of a sovereign in John Austin’s
command theory and the “basic norm” in Hans Kelsen’s pure theory of law. Unlike other
legal standards, the rule of recognition does not obtain legal validity, but is a social fact,
arising out of a convention and agreed practice of judges and officials in establishing and
reproducing what is law in the community. Functionally, the rule of recognition (appealing
primarily to official sources of law) defines the “authoritative criteria for identifying” legal
rules as a set of features of a proposed standard that is accepted by the community as a
conclusive affirmative indication of its legal status and due support by social pressure (Hart,
1961: 79-123)*. Hence, the existence, authority and binding nature of a legal rule is
determined not by its (moral) merits, but by its compliance with the institutional criteria
adopted in a legal order, the loss of legal validity by a rule does not automatically follow

2 Russian translation of H. Hart’s expression “rule of recognition” as “npasuno npusnanus”, despite its preva-
lence, seems to be less successful (compared to its translation as “npasuno pacnosnanus™). It does not seem to
convey an important function of this rule — identification (discernment, cognizance) of legal rules, which is
associated with institutionalization of criteria for validity of legal rules and, thereby, with their delimitation
from other social standards. On the other hand, it coincides / intersects with the Russian translation of another
term, important for H. Hart, — “acceptance” (“npusnanue”, “npunsamue”, etc.), which has a different meaning
and is designed to reflect adoption, acknowledgement, approval, etc. of legal rules by participants in legal
communication from the “internal point of view” (cf.: Hart, 1961:56).

3 It seems essential to highlight the ambiguity in H. Hart’s presentation of the idea of the “rule of recognition”.
Thus, among other things, he uses this term both in the singular and in the plural and treating it as a kind of
“secondary” rules (giving powers / authority), he at the same time thinks of it as the supreme rule binding on
judges and officials in a system (cf.: Hart, 1961:94—110, etc.). Within this article, H. Hart’s rule of recognition
is discussed as the ultimate basis of a legal system, constituting criteria for legal validity of its standards.
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from its contradiction to moral standards, as well as the legal force of that rule does not
necessarily follow from its moral desirability (Hart, 1958:594; Hart, 1961:185—186).

Conceiving law as a system of rules, H. Hart, at the same time, notes limitations of
legal regulation. In his opinion, due to impossibility of comprehensively predetermining
the meaning of language terms, the legal rules built on them have the “open texture”,
providing guidance in most clear / typical cases, but turning out to be vague in borderline /
controversial situations, necessarily requiring judges (law-enforcers) to choose between
given alternatives, i.e., to use their discretion (Hart, 1961:124—129).

2. R. Dworkin’s challenge:
“model of rules” and “jurisprudence of principles”

Herbert Hart’s conception, taken as the most advanced and influential version of legal
positivism, has been targeted by the American legal scholar Ronald Dworkin starting with
his famous 1967 essay “The Model of Rules” (Dworkin, 1967:14—46)*. Upon that,
if H. Hart initially associates the positivist nature of his doctrine solely with the thesis
concerning the absence of a necessary conceptual connection between law and morality
(expressed preeminently in the distinction between validity of a legal rule and its moral
value) (Hart, 1961: 185—186; Hart, 1958: 594, etc.; Schauer, 2006:876—877), R. Dworkin
uses his own interpretation of positivism, presenting it by means of three components,
referred to in literature as the theses of pedigree, discretion and obligation (Shapiro,
2007:7—-10; Patterson, 2021: 678).

So, according to R. Dworkin, firstly, positivism conceives law as a set of rules
(all-or-nothing standards) that establish behavior subject to coercion or punishment by
public authorities. These rules are identified — through criteria in the system’s master
rule — by their origin / “pedigree”, i.e., the way they are (authoritatively and officially)
developed and adopted, but not by their content, or moral value (Dworkin, 1978:17, 21).

Secondly, positivism recognizes situations of exhaustion / gaps in the law, when a
decision in a particular court case is not provided for by a clear or appropriate legal rule,
and when “application of the law” is impossible: in these cases, judges “exercise their
discretion”, (arbitrarily) applying extra-legal standards and creating, on their base, new
legal rules or supplementing the old ones (Dworkin, 1978:17, 33).

Thirdly, positivism associates a person’s legal obligation solely with the existence of
a legal rule — hence the judge’s use of discretion in disputed cases cannot be considered
as providing the legal right corresponding to obligation (in such cases neither of the parties
has a predetermined right to win) (Dworkin, 1978:17).

As follows from the above positions, R. Dworkin reformulates positivism from the
point of view of judicial practice and substantiation of rights and obligations that belong to
legal subjects — parties in the process. The doctrine of a complex system of primary and
secondary rules, ascending to the rule of recognition, a key doctrine for H. Hart, is
“compressed” here into one thesis of pedigree, supplemented by the theses of discretion
and obligation, which are rather secondary for the British jurist (Schauer, 2006:869—881,
etc.). The “separability thesis”, the main one in positivism, is only implied in the

4 The collection of the author’s works “Taking rights seriously” published this essay under the title “The Model
of Rules I’ (Dworkin, 1978:14—45). Further citation of this essay will be based on the 1978 edition.

STATE AND LAW IN CONTEMPORARY WORLD 293



Kacamxun C.H. Bectauk PYJIH. Cepust: IOpunnaeckne nayku. 2023. T. 27. Ne 2. C. 288—308

deciphering of the pedigree thesis (cf.: Dworkin, 1978:44, 46), while being constantly
present in R. Dworkin’s critical reasoning, and, in fact, acting as the opposition to his basic
tenet concerning law’s rootedness in community morality (Priel, 2020:23—32), and as the
main target of his criticism (Shapiro, 2007:5, etc.; Pattaro, 2005:179).

In the stated form, the positivist doctrine is rejected by R. Dworkin as inconsistent
with legal (judicial) practice. According to the critic, positivism is a model of and for a
system of rules, and its central concept of a single fundamental criterion of law does not
allow to recognize the important role of legal standards other than rules, most notably, legal
principles (Dworkin, 1978:22).

Formulating his own approach, R. Dworkin defends specificity of principles, missed
by positivism, primarily their “logical” difference from rules, missed by positivism. The
author asserts that the principles do not work in an “all-or-nothing” manner, providing only
general grounds or guidelines for a judicial decision. They are measured not by their
validity, but by their “weight”, and, consequently, are not amenable to exhaustive fixation.
Hence, they can also compete with each other in application to particular cases without
losing their legal character (Dworkin, 1978:24—28).

R. Dworkin claims that once we identify principles as legal standards distinct from
rules, we become aware of their all-penetrating presence. Being typical for legal practice
and judicial reasoning, they are perceived (by judges and litigants) as binding standards
constituting “law as it is” rather than “law as it ought to be” — a guidance in exercising
discretion (Dworkin, 1978:28; Postema, 2011:406—407; cf.: Hart, 1958:605—615).
Moreover, the principles play a decisive role here, forming an argumentative ground both
for applying the existing legal rules and for making court decisions in cases of
indeterminacy, inconsistency or absence of such rules, or even contrarily to the latter
(if they are unreasonable, unfair, etc.) (Dworkin, 1978:28—39, etc.). As a consequence,
the principles exclude the possibility of judicial law-making and ensure the legitimacy of
statements about rights and obligations of participants in the process, even in hard cases
(Dworkin, 1978:44).

Meanwhile, according to R. Dworkin, contrary to the “model of rules”, the principles
are included in a legal system not through the pedigree criteria, but because of their
authority — the “sense of appropriateness”, which is developed over time in a professional
corporation and in society as a whole. In other words, with regard to principles, a strict
separation between their justification and their legal status is irrelevant: the binding force
of a principle is a consequence of its value significance and is rooted in community morality
(Dworkin, 1978:40—41). Moreover, the content and weight of a principle, as well as the
system of principles belonging to a particular jurisdiction, is not limited to concrete
examples of their formalization, but is defined within the context of the “fusion” between
practice, history of the system, and many changing and interacting legal and other ideas
and standards (Dworkin, 1978:32). This, in turn, makes it impossible to identify legal
principles through any clear, comprehensive, and permanent criterion (set of criteria)
implied in the idea of a rule of recognition (Dworkin, 1978:43—44).

The American jurist recapitulates that from such positions the positivist model of a
system of rules, singled out and combined along with their “pedigree”, is incapable to take
into account specificity of principles as distinctive legal standards. It cannot adequately
explain the deep moral engagement of legal principles, reflected in the nature of their
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inclusion in a legal system and their functioning in legal practice even by expanding an
elemental composition of law. Neither it can offer a working value-neutral test (remaining
within the construction of the “rule of recognition”) that would explain the content,
applicability and weight of variety of principles adopted in a legal system, and, thereby,
clearly delimit law from morality. As a result, positivist jurisprudence must be abandoned
(Dworkin, 1978:43—45, etc.).

3. Answers to R. Dworkin: exclusive and inclusive positivism

The challenge by R. Dworkin, outlined in his 1967 essay, had a great resonance in
Anglo-American jurisprudence, having received various assessments and counter-
rationales. Representatives of positivism largely accepted the critic’s arguments concerning
the breadth of use and special role of legal principles in legal reasoning, as well as close
connection between the binding status of legal principles and their morally conditioned
rationality, or appropriateness. However, they disagreed as to the theoretical significance
of this fact — its proper explanation and compatibility with positivism. The debates
touched not only the place of morality in legal argumentation, but also understanding of
the very basic postulates of positivist theory, giving rise to the significant division of its
supporters into two camps: “exclusive” / “hard” and “inclusive” / “soft” legal positivism
(Leiter, 2003:11—15; Shapiro, 2007:18—26; Postema, 2011:407; Patterson, 2021:680—682).

The first type of response to R. Dworkin is given by Joseph Raz. In his opinion, R.
Dworkin, on the whole correctly describes the basics of positivism: the criteria of legal
validity in the rule of recognition should always distinguish the rule of law from non-law
solely on the ground of social sources, without resorting to moral judgments (“the sources
thesis”) (Raz, 1979: 46). He is also correct in noting the prevalence of principles in legal
reasoning, their frequent lack of “pedigree” and the professional duty of judges to consider
principles in their decisions. However, J. Raz emphasizes that R. Dworkin does not
distinguish between the general obligatory nature of a principle and its obligatory nature as
a valid legal standard. The prevalence of principles in legal practice does not make them
legal without a proper “pedigree” (even if judges are legally obligated to apply them in
controversial cases), and therefore does not threaten a positivist interpretation of the nature
of law. J. Raz treats the divergent perception of principles by judges and participants in the
trial as doubtful or insufficient (Raz, 1983; Postema, 2011:408).

Another response to R. Dworkin is offered by Jules Coleman, who admits not only
the importance of morally determined principles for judicial reasoning in a number of legal
systems, but also the correctness of their consideration (and perception) as legal principles
binding for court proceedings. Following H. Hart, the jurist elevates the criteria of legal
validity to the basic convention of law — the rule of recognition, manifested in the practice
of law-enforcement agencies. In other words, these criteria are entirely determined by this
convention / practice, being contingent (“the conventionality thesis”), and potentially may
include substantive reasonableness, justice and other dimensions of morality
(“incorporation thesis”). At the same time, J. Coleman argues that such assumption does
not undermine a doctrine of positivism, which, contrary to R. Dworkin’s interpretation, is
not committed to the pedigree thesis. Positivism assumes that law is based on a social
fact — a rule of recognition accepted in a certain community, constituted by law-
enforcement practice and formalizing the conventional criteria of the legal standard/norm.
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Hence, like formally established rules, principles that are morally reasonable or true can be
valid legal standards in a particular system. For this end the judicial practice must
acknowledge such principles based on their moral reasonableness or validity, or that, at
least occasionally, such practice consists in resolving disputes about acting law through
appeal to moral reasoning (Coleman, 2002:12; Postema, 2011:408—409; cf.: Hart,
1994:250, 263—268).

As a result, no matter what line of counter argumentation the positivists would choose
when responding to R. Dworkin’s challenge, the latter has not shaken their faith in
soundness of the positivist doctrine, and its ability to present an adequate explanation of
law, including the specificity of legal principles (Shapiro, 2007:26, etc.; Postema,
2011:407; Patterson, 2021:682; etc.).

In turn, the American scholar has also remained committed to his own views, perhaps
being unsatisfied with the arguments by the opponents (Shapiro, 2007:26). It is noteworthy
that the answer by J. Coleman and other positivists in one way or another has been
constructed on R. Dworkin thesis, according to which the legal nature of a principle is
determined by the “sense of appropriateness” formed in society, and the weight of such
principle is determined by the amount of “institutional support” embodied in examples of
its use in legislation and judicial reasoning (Dworkin, 1978:40). For positivists, such thesis
was equivalent to identifying legal principles through their recognition by a judicial custom
/ practice, i.e., given by a social fact (Sartorius 1971:156; Raz 1983:79—=81). At the same
time, this interpretation did not consider R. Dworkin’s important objections (Postema,
2011:409—411). In the critic’s view, elaboration of a formula that determines the amount
and type of institutional support, necessary to give a principle a legal character and, even
more so, to establish its weight, is impossible; any principle is justified in a collision of
many evolving and interacting standards (principles as to institutional responsibility,
interpretation of law, force of precedents, their connection with morality, etc.), which
cannot be reduced to a single, however complex, “rule”. Moreover, the huge number of
existing legal principles, the controversy and variability of their content exclude the
possibility of their simple enumeration, which also means a “capitulation” of the doctrine
of the rule of recognition and its conventional criteria in explanation of law (Dworkin,
1978:40, 43—44).

In 1972 the American jurist focuses on the criticism of conventionality considered
below.

R. Dworkin’s new challenge (1972):
social rules, conventions, and normative foundations of law

1. The theory of social rules and the rationale for legal obligations

In 1972 Ronald Dworkin publishes the essay “Social Rules and Legal Theory”
(Dworkin, 1972:855—890), later included in the “Taking Rights Seriously” collection
under the title “The Model of Rules I1I” (Dworkin, 1978:46—80). Committed to the 1967
ideas of the “jurisprudence of principles”, he proposes a new line of argumentation: he
focuses on criticism of the doctrine declared by H. Hart and supported by many positivists
as the rule of recognition, i.e., a social fact and a social, conventional and binding rule
fundamental to a legal system.
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As before, in his 1972 criticism R. Dworkin proceeds from an analysis of grounds of
(truth of) statements about a legal obligation, including obligation of judges to follow the
rule of recognition in identifying and applying certain standards as law. In his
interpretation, for H. Hart, such an obligation exists when there is an appropriate binding
social rule, which, in turn, takes place when the behavior of some group coincides and is
perceived as a standard of one’s own and others’ behavior: here the fact of behavioral
uniformity constitutes a social rule and its derivatives (Dworkin, 1978:49). Thus,
in H. Hart’s example, a rule prohibiting men to wear a hat in church exists if members of a
group of churchgoers a) follow the practice of taking off their hats when entering church,
b) explain their behavior by referring to this rule, and c) criticize or punish those who forget
to do so (Dworkin 1978:49—50; cf.: Hart 1961:55). Hence, the duty of judges to follow
the law will also be a derivative of the corresponding social rule. The latter takes place if
judges regularly apply the rules established by law in their decisions, justify this practice
by appealing to “the rule” that binds them, and condemn officials who violate it (Dworkin,
1978:50).

According to R. Dworkin, such a view does not allow for the differences between the
two types of statements with the concept of a rule. When a sociologist speaks of “having”
or “following” a rule in a community, he just describes behavior, i.e., points at the
conviction of members of the community in their relevant duty but he does not express his
agreement to this effect. When a churchgoer appeals to the rule, censuring on its basis his
own or someone else’s behavior, he also gives an assessment of the latter: he means not
only that other community members are convinced that they have a certain duty, but that
they do have it. In other words, if a sociologist is talking about a social rule, the churchgoer
is talking about a normative rule; if the truth of the first statement implies a certain factual
state of affairs, the second statement implies a normative one (Dworkin, 1978:50—51).
In the critic’s view, the judge within a legal process is not in the position of a sociologist,
but of a churchgoer: asserting the judicial duty, he refers not to the commitment of other
judges, but to its actual existence. And this means that a social rule per se cannot be a
source of judicial duty (Dworkin, 1978:51).

Developing the above, R. Dworkin consistently indicates three limitations in
applicability of the doctrine of social rules, demonstrating the impossibility of exhausting
the normative grounds of (statements about) an obligation by references to behavioral
practices.

Firstly, the assertion of a duty does not always imply the existence of a relevant social
practice and its acceptance as a behavioral standard. For instance, a vegetarian speaking
about the prohibition of killing animals for their consumption, refers not to a social rule
absent in a society, but to a moral principle according to which deprivation of life is evil
(Dworkin, 1978:52—53).

Secondly, the same is true of a community recognized duty. The fact of a general
agreement on a normative rule is considered an (essential) part of the grounds for following
such rule only in the case of “conventional”, but not “concurrent” social morality. Thus,
churchgoers may believe that there would be no obligation to take off the hat in church
without a relevant social practice, but they will believe that an obligation not to lie remains,
even if most people lie. The same may apply to judges who follow the law by virtue of
political principles that for them is of independent value (Dworkin, 1978:53—54).
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Thirdly, and this is what constitutes the author’s “argument from controversy”
(Coleman, 2002:16—18; Bayles, 1991:355—356; Postema, 2011:412): even when a
uniform social practice is shared as a necessary ground for assertions of obligation, it is
often unable to guarantee the unity of the normative rule and the obligation claimed on its
basis. So, founded on the social rule concerning the prohibition for men to wear hats in
church, people can still disagree on who this obligation applies to. Does it apply to male
babies? If only half of the churchgoers support this demand, what social rule will constitute
such behavior? This rule will not be indeterminate, because all behavioral facts are well
known. Hence, since a conventional rule is constituted by, and limited to a relevant
convergent practice, the only rule here is to consider the scope of the given prohibition to
grown males (Dworkin, 1978:54—55). However, R. Dworkin argues that the latter means
fatal consequences for the theory of social rules. Typically, humanly asserted normative
rules vary in scope and detail, or at least they would vary from person to person, to be exact.
Against the background of such discrepancies, two people cannot appeal to the same social
rule (and one of them may not appeal to a social rule at all), even if they agree with each
other in most cases of using the rules they adopt. Thus, H. Hart’s theory is appropriate only
in cases when it is believed that a disputable obligation is not an obligation. But then, in R.
Dworkin’s opinion, it is not applicable to judicial duties (Dworkin, 1978:55).

From these positions, the American jurist finds the explanation of the connection
between social practices and normative judgments implied in the theory of social rules,
unsatisfactory. It is the normative grounds — but not the facts of conventional behavior —
that are central in asserting obligations as such grounds take effect without relevant social
practice, along with such practice, and even in spite of it.

According to R. Dworkin, normative judgments can consider social practice as an
essential element of justification (as in case of conventional morality). However, contrary
to H. Hart, this practice does not form a normative rule adopted here but helps to justify it
as in the practice of churchgoers, creating ways to commit violations and giving rise to
relevant expectations, which are good grounds for assertion of the normative rule and
obligation to take off a hat in church. The theory of social rules fails in insisting that practice
must somehow have the same content as the rule asserted in its name by individuals, while
the latter may be wider and narrower in scope than such practice. Moreover, the author
continues, if one finds a social practice meaningless, offensive, or stupid, he, contrary to
others, may in principle not consider it a justification for any duties or normative rules.
Finally, if there is practice in some community, such as removing hats in church, its
members will often declare different normative rules supposedly justified by this practice,
disagreeing about the requirements of the relevant rule and the duties it imposes. In doing
so, however, they will refer not to the social rule formed by the uniform behavior, but to
the normative rule justified by it; it is the content of the normative rule that constitutes the
dispute. Similarly, when judges cite a rule, for example, on the duty to follow the law, they
may refer to a normative rule justified by a relevant practice and argue about its exact
content, without being limited to disagreeing about the facts of other judges’ behavior.
Hence, R. Dworkin summarizes that positivists may rightly consider judicial duty as a case
of conventional morality, but they should not rely on its simplified explanation by the
theory of social rules (Dworkin, 1978:57—58).
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Therefore, in the 1972 essay, this theory becomes an object of “multi-level” criticism.
Even allowing for the ambiguity of the specific target of the “argument from controversy”
introduced by R. Dworkin (Postema, 2011:414—415), one could argue that the author
challenges both the general understanding of social practices in terms of conventions
proposed by H. Hart and the positivists, and their understanding of conventions themselves,
according to which conventional agreement sets the boundaries for the extension of their
normative force (cf.: Postema, 2011:414). For R. Dworkin, normative foundations of
standards and duties of community members have autonomy and priority in relation to
established social practice and, therefore, cannot be reduced to a conventional recognition
of convergent social behavior. Hence, even where behavioral uniformity is part of such
normative foundations, the relevant standards and obligations may have a different —
not limited by an agreed convention — scope, often being the subject of disagreements
(which, judging by the author’s texts, are derived from a mismatch of more fundamental
moral and political attitudes of community members).

2. Basic criteria of law:
rule of recognition and “the soundest legal theory”

The stated positions form the basis for a new interpretation and criticism of the rule
of recognition by American jurist, supplementing the 1967 arguments and outlining an
alternative to the positivist conception of legal validity.

Rejecting the opponents’ attempts to re-describe his approach by incorporating
principles into the positivist “model of rules”, R. Dworkin formulates three “theses”
regarding the “fundamental test of law” in a system. These can be conditionally called the
conceptions of 1) social criterion, 2) normative criterion and 3) majoritarian normative
criterion. According to the first one, the social rule (a set of them) acts as a standard to be
used by judges in identifying rules and principles of a certain legal system. The second one
sets up a normative rule or principle (a set of them) whereas the third one states that these
normative rules and principles are available to the majority of judges of the system.

In other words, in the first case a judge’s duty to apply statutes, precedents and
customs is based on a conventional recognition of such duty by judges as an integral social
group (implying the agreed official practice). In the second case it is based on normative
rules and principles shared by individual judges or lawyers, regardless of the uniformity of
their understanding and application. In the third case it rests on the same normative rules
or theories (not necessarily identical to each other) obtained by the majority of judges in
the community (Dworkin, 1978:59—60, 66—67).

In such perspective, R. Dworkin asserts that there is a fundamental divergence
between him and H. Hart concerning the first — the social — thesis. In his opinion, it is
defective due to the inconsistency of the theory of social rules, which is not able to
substantiate a criterion of strict delimitation of legal standards from moral and political
ones. Normative theses do not allow this either. Thus, as the author argues, if he accepts
some normative theory of law not shared by the rest, it will include controversial
provisions, €.g., concerning an obligation of judges to give priority to recent precedents,
which will require argumentation, e.g., a theory about the meaning of the institute of
precedent, which, in turn, depends on controversial principles of political morality
(concerning the place of the court in democracy, etc.). This type of dependence is denied
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in positivism (Dworkin, 1978:60—61). Hence, R. Dworkin concludes that if his conception
implies the division of principles that are subject to and not subject to application by judges
as law, this means that he is committed not to the first — positivist — thesis concerning
judges’ recognition of a social rule with a basic criterion of law, but to the second
thesis that allows to justify a normative theory on how judges should decide hard cases
(Dworkin, 1978:61).

R. Dworkin treats the arguments in favor of the social thesis as unsatisfactory. Firstly,
we are talking about H. Hart’s view, according to which the rule of recognition allows
ambiguity only in a small number of cases (e.g., in establishing whether an act of parliament
that limits the powers of its future composition is valid), clearly regulating most situations,
which is sufficient for the first thesis under study. In R. Dworkin’s opinion, such an
argument contradicts the idea of a social rule, which presupposes the consistency of
practice constituting a standard of behavior and acting as a necessary and sufficient
condition for fixing what judges should consider a law; in fact, the positivist rule of
recognition is definite, though not covering controversial powers of parliament.
Meanwhile, such a restriction does not exclude new counter examples: contrary to H. Hart,
disputes about criteria of validity are not limited to rare, extraordinary instances, constantly
arising when courts consider hard cases, which is fatal for the doctrine of the rule of
recognition (Dworkin, 1978:61—62).

Then, the author argues that a social rule of recognition exists if judges take as
guidance its specific verbal formulation, which can be vague in controversial cases.
However, such an argument places too much weight on linguistic and historical
contingencies: the dispute is (and is usually perceived by the participants as a dispute) about
the essence of the social rule, not about its various formulations (Dworkin, 1978:62—63).

Further on, Dworkin states that the rule of recognition identifies only the threshold
duties of judges suitable for clear cases, just giving recommendation for disputable
situations to be resolved by discretion. However, such an argument fails to give a holistic
explanation of judicial duty, is based on a dubious moral doctrine, according to which
duties cannot be controversial; it also contradicts the accepted moral customs and the use
of a concept of duty in moral reasoning (where disputes concern understanding of duties,
but not their very existence) (Dworkin, 1978:63—64).

Finally, R. Dworkin considers the possible revision of the positivist doctrine of the
rule of recognition in the spirit of “institutional support” (proposed by him earlier to
illustrate justification of the legal nature of principles and their weight and associated with
judges’ appeal to adopted laws and precedents as deficient (Dworkin, 1978:40)).

The author presents the doctrine of institutional support as follows. First, it is possible
to collect all the apparently valid legal rules in some US state, as well as all the explicit
rules of institutional competence, which form the basis for considering the first set of rules
as valid. Second, one may ask which set of principles would suffice to justify the collected
totality of material and institutional rules. Any judge or lawyer in this state can elaborate a
“theory of law” that describes this totality of principles and assign to each of them a relevant
weight, and then argue that it is his set of principles that should be considered the principles
of this legal system. In this context, R. Dworkin summarizes that a principle is a principle
of law if it figures in the soundest theory of law that can be provided as a justification
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for the explicit substantive and institutional rules of the jurisdiction in question
(Dworkin, 1978:66).

At the same time, the jurist emphasizes that due to their diversity the theories of
individual judges and lawyers do not form the social rule of recognition advocated by
positivists. The institutional support, tied to the issues of “pedigree”, is not enough for this
role either. According to R. Dworkin, the (factual) criterion of institutional support does
not provide an automatic, historical or morally neutral basis for asserting any theory of law
as the soundest one, not even allowing to distinguish legal principles from moral and
political ones. Meanwhile, to provide a basis for a judicial duty, the evolving legal theory
and its principles must reveal not the reasons or motives for adoption of the relevant legal
rules, but the political and moral interests along with the community traditions that justify
them. Development of such theory and / or seeking for the best one, depends not only on
official materials, but also on a wide range of normative considerations, going far beyond
the positivist arguments significant for identification of law: it is difficult to think of any
principle of social or political morality of a community (constitutionally accepted) not
included into the extended scheme of justifying the existing rules of a legal system.
A positivist can accept the criterion of institutional support as the ultimate foundation
of law only at the cost of abandoning all other considerations used here
(Dworkin, 1978:67—68).

As a result, from R. Dworkin’s point of view, the impossibility of creating a closed
list of standards for proper justification of legal rights and obligations undermines
definition of law, which is built on identification of such standards and traditional for
(analytical / positivist) jurisprudence; delimitation of legal rights and obligations should
proceed in a different way (Dworkin, 1978:68).

Thus, following from the criticism of the theory of social rules, in the 1972 essay
R. Dworkin comes to denial of the positivist theory of conventional grounds and criteria of
law — the doctrine of a single master rule of recognition. In his opinion, this doctrine
ignores the moral and political content and perception of judicial argumentation, as well as
the controversial standards used by judges; it is incapable of separating law from morality.
As an alternative, the author proposes a model of “the soundest” normative theory (a set of
such competing theories), which claims to be the best justification of the law established in
a community and determination of the legal nature and weight of principles in resolving
specific court cases.

At the same time, Dworkin does not clearly determine the status of the proposed
normative theory. It is often seen by positivists as an alternative conception of legal validity
(or “institutional support” (Sartorius, 1971:156, etc.)), which holds morality a necessary
condition of legality, and which, in such capacity, is regarded as limited, unsubstantiated,
and in need of positivist criteria of established law (Coleman, 2002:4; Shapiro, 2007:5, 13,
etc.; Hart, 1994:264—273). However, it is important to bear in mind that R. Dworkin
himself does not use such a designation, leaving the “validity” parameter for legal rules
determined by “pedigree” (Dworkin, 1978:17, 26). Moreover, the perspective of
speculation by the American jurist is also very specific. On the one hand, he follows in line
with (normative) political and moral philosophy (Dworkin, 1978: vii—xvV), considering law
as an institution that legitimizes the use of public coercion (Dworkin, 1978: 17; Dworkin,
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1986:93, 98), and legal rights as the most justified moral and political claims (Dworkin,
1978:xi ff., 82 ff., etc.).

On the other hand, he builds a doctrine of legal proceedings, where the key is not so
much the formal identification of standards as their applicability and weight in adjudication
(Dworkin, 1978:44—45, 105, etc.; cf.: Dworkin, 1986:vii ff.). Hence, given the
admissibility of interpretations of R. Dworkin’s doctrine in the spirit of the classical theory
of legal validity (focused on its intersection with the topics of positivist jurisprudence), it
seems quite appropriate to assess it as a theory of legal argumentation, or moral and
political legitimacy of law (Perry, 1997:794—=801; Priel, 2020:16—20; cf.: Alexy, 2010).

The 1972 doctrine in the debate between R. Dworkin and positivists:
ideological and historical implications

1. The 1972 ideas in the development of R. Dworkin’s views

Moving from a statement of Ronald Dworkin’s 1972 updated positions to an
assessment of their ideological and historical significance, it’s necessary to place them
again in a more general perspective, starting primarily with the trajectory of the
development of his views.

Firstly, as noted above, R. Dworkin introduces the 1972 doctrine as an explanation,
reformulation and additional substantiation of his original 1967 ideas: his “jurisprudence
of principles” and the ensuing challenge to the positivist model of rules and judicial
decisions built on it. In this regard, it is quite appropriate to say that the author’s focus is
still on the problematic nature of the theses of discretion and obligation, according to which,
when legal rules are exhausted, all possible significant statements about judicial duty are
exhausted as well (Postema, 2011:415). At the same time, R. Dworkin’s challenge seems
to have a more ambitious objective. His polemics with positivists here and further (taking
into account, inter alia, a recognition of persuasiveness of their counter arguments) is not
limited by debates about whether law is a system of rules, or whether judges have
discretion. In essence, this is a dispute of legal ontologies that differ primarily in the
relationship between morality (legitimacy) and legality, where the main target of the
American scholar is the separation thesis of positivism (Pattaro, 2005:181; Shapiro,
2007:3—S5, etc.; Priel, 2020:44). Without declaring identical requirements of law and
morality, R. Dworkin, more clearly than in 1967, seeks to show the inferiority
of the positivist criterion for their differentiation: in his opinion, any such criterion
should basically include moral reasoning and evaluation (Dworkin, 1978:59—61;
Postema, 2011:407).

Secondly, following the critical and positive program of the “jurisprudence of
principles”, R. Dworkin’s 1972 doctrine offers a significant expansion of the author’s
views. In fact, the latter is associated with a shift in the focus of the discussion, now turning
to the positivist thesis of conventionality as another aspect in restricting the rule of
recognition authority (Coleman, 2002:14) or in explaining law through social facts
(Postema, 2011:415).

Thus, the idea of a rule of recognition as the ultimate basis for the validity of legal
rules and for the existence of legal obligations is contested from a new perspective.
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Previously, the defect of the master rule was seen by R. Dworkin in reducing criteria of law
to questions of pedigree, which does not allow considering legal principles recognized by
virtue of their content, or value. Now he disputes the very idea of a social binding rule of
recognition that links the criteria for determining legal standards and obligations in the
system solely with the fact of their acceptance and use by the courts (law-enforcers), i.e.,
with the presence of the relevant convention in a society. According to the author, the
convention as a complex social fact cannot explain legal judgments and behavior of
participants in legal practice. On the one hand, it, per se, does not provide normative
grounds for legal obligation (the ought does not follow from the is). On the other hand, it
cannot form a reliable and autonomous ground for legal regulation, since it presupposes
agreement on the content and scope of social rules established by practice, which
contradicts the scale of (real and potential) disagreements between community members.
By analogy with the 1967 essay, R. Dworkin contrasts the positivist “model of rules” with
the idea of a multitude of heterogeneous normative standards and considerations used in
judicial argumentation, which are irreducible to the “institutional support” of the legal
system and have no necessary connection with the established social practice, going back
to moral and political doctrines and patterns. At the same time, in the 1972 interpretation,
the “legality” of standards — principles — is determined by their correspondence to “the
soundest” normative theory, which provides the best justification for a clearly established
positive law, and legal practice is characterized through a competition of such theories,
reflecting the differences in normative views of jurists and judges.

Thirdly, in the 1972 essay, R. Dworkin formulates a number of “cross-cutting” ideas
that remain consistent within the final system of his views, including the doctrine of “legal
interpretation”, canonical for the author’s modern perception.

Thus, the idea of the controversial character of normative grounds resonates as the
doctrine of “theoretical disagreement” (1986), emphasizing the breadth of debates among
judges on the very criteria of validity in a legal system, ignored and / or distorted within
positivism as a “theory of plain fact” (Dworkin, 1986:3—6, etc.). Another realization of
this idea are R. Dworkin’s theses on the disputability of ethical, aesthetic, etc. theories that
give rise to the controversy of the ensuing interpretations, including legal judgments
(Dworkin, 1985:146—166). The author’s idea of “the soundest legal theory” unfolds
further in the 1975 conception of resolving hard court cases and in the 1980°s conceptions
of “law as interpretation” and “law as integrity”. Here, as before, when making a decision
and protecting legally recognized rights of the parties in a trial, a judge formulates the best
theory of the case at hand, which simultaneously is the most consistent with the history of
a given system (previous political decisions) and provides it with the best
moral justification (Dworkin, 1978:81—130; Dworkin, 1985:146—166; Dworkin,
1986:225—275). Finally, R. Dworkin’s emphasis on the priority of deontology in
justification of law is embodied in his criticism of a descriptive and semantic project of
positivism (Dworkin, 1986:33—46, etc.), as well as in elaboration of his own legal theory
as an interpretive, descriptive-evaluative jurisprudence, reasoning from the point of view
of participants in legal practice and designed to ensure the legitimacy of judicial decisions
(Dworkin, 1986:vii—ix, etc.).
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2. The 1972 ideas: a positivist perspective

R. Dworkin’s 1972 doctrine, being important for development of the author’s views,
have produced a significant impact on the theory of (Anglo-American) positivism, causing
various responses among its supporters.

Firstly, the appropriateness of a number of Dworkin’s ideas addressed to Herbert Hart,
as the author of the conception of law, basic for positivists, has become the focus of the
discussion. Earlier, in response to the 1967 challenge, positivists have already
demonstrated its defective interpretation solely as a theory of rules operating in
“all-or-nothing” manner, linking legal criteria only to the questions of “pedigree”,
treating the judicial discretion as arbitrary law-making, etc. (Leiter, 2003:5; Shapiro,
2007:3, 15—18; Patterson, 2021:678, 680). Now the question addressed to H. Hart
concerns the theses that a) conventional binding rules of a community, primarily the rule
of recognition, are “constituted” by uniform behavior of its members, and that b) the
content of the conventional agreement establishes the scope of normative action of the
convention (Postema, 2011:413—415).

Given the continuing uncertainty as to H. Hart’s positions, R. Dworkin’s second thesis
is considered quite plausible (cf.: Coleman, 2002:22; Shapiro, 2007:24), whereas the first
raises questions. For H. Hart, the existence of a social rule presupposes convergence of
corresponding actions and attitudes in the community (Hart, 1961:55—57). At the same
time, if the foundations of validity and authority of primary rules are raised to the rule of
recognition, then validity of the latter is substantiated through a reference to the
demonstrated fact of its existence as a social rule, i.e., through the description of the fact of
convergent judicial behavior (Hart, 1961:103, etc.), which can be treated as problematic.
The question of the grounds for primary rules is normative and requires arguments with a
normative premise — a rule of recognition can act as such only if it is a normative
proposition (Raz, 1990:56; Postema, 2011:413). However, contrary to R. Dworkin’s
interpretation, H. Hart does not build normative jurisprudence, but a theoretical description
of law’s normativity, no matter what foundations it rests on (Hart, 1994:242—244; Leiter,
2003:8—9). Hence, without showing the “genuine” normative grounds for propositions
concerning validity of rules and their binding nature, the rule of recognition as a descriptive
proposition still makes sense, anchoring the relevant normative propositions to the
community in question (Zipursky, 2001:238; Postema, 2011:413—414).

Secondly, R. Dworkin’s 1972 arguments lead to reinterpreting and adjustment of a
number of initial positivist approaches.

Thus, on the one hand, there is an acceptance as to the limitations of H. Hart’s
“practice theory of rules”, which covers only cases of conventional morality. The latter
implies not just the “consensus of independent conviction”, but the “consensus of
convention” when general observance of a certain rule by a group is part of the grounds for
recognizing its obligatory nature. This, in turn, means the extension of this theory to custom
rules and its inapplicability to legislative norms that are valid (in accordance with the
institutional criteria of the system) from the moment they are enacted and untill their
practical implementation (Coleman, 2002:14—15; Raz, 1990:54; Hart, 1994:255—256).

On the other hand, within the framework of (“hard”) positivism, there is an alternative
conception of legal rules as a special kind of practical reasons for action — institutionally
recognized, mandatory behavioral “second-order reasons”. According to J. Raz, they refer
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to the “first-order reasons” used by subjects before and without taking into account social
norms and institutions (reasons of rationality, morality, etc.), and claim to be their
“preemption” and, thereby, most legitimate and successful implementation in behavioral
practice (Raz, 1990:15). Within this construction, rules act as “protected reasons” and
“authoritative directives” introduced through official sources of law, whereas principles are
more likely to be “first-order reasons” (Postema, 2011: 406), being the object of
institutional “preemption” and transformation.

Thirdly, despite the proposed adjustments, positivists remain committed to explaining
law as a system of standards which go back to social sources (Raz, 1979:46; Leiter,
2003:12), including, to the fact of a conventional acceptance of the rule of recognition as a
form of judicial custom used by judges and officials in their practice (Coleman, 2002: 20;
Hart, 1994:256). R. Dworkin’s criticism here is opposed by serious counter argumentation.

A. The “controversy argument” declared by the critic — according to which the
multiplicity of disputes on criteria of legal validity excludes the existence of a unified social
practice and, thus, the binding rule of recognition — is parried by an argument dating back
to Hart’s “All that succeeds is success” (Hart, 1961:149). For J. Coleman, H. Hart and
others, the rule of recognition may turn out to be indefinite, however, contrary
to R. Dworkin, such cases are not numerous; they mainly concern not the content of legal
criteria, but their application, and are compensated by discretion. Hence, the rule of
recognition is still able to perform the function of providing certainty in a system (Coleman,
2002:20; Hart, 1994:251—252; Bayles, 1991:355—357).

B. R. Dworkin’s remark concerning insufficiency of “institutional support” and the
necessity of moral grounds for fixing the legal status of standards and obligations (e.g.,
when choosing between lines of precedents) also faces a row of counterarguments. On the
one hand, it is contended that there is no legal basis for choosing decisions in a controversial
case, and that judges are entitled to turn to additional, extra-legal considerations. On the
other hand, the rule of recognition is said to impose a duty on judges to use moral arguments
in disputable cases, thus forming a second-order method of legal decision (Coleman,
2002:22—23; Sartorius, 1971:153; Hart, 1994:247; Bayles, 1991:355).

C. The positivists also renounce R. Dworkin’s objection, according to which the
delimitation of legal standards can be accomplished only with a normative rule stemming
from moral and political doctrines, but not from a social rule formed by a convergent
behavior. On the one hand, it is argued that a rule of recognition does not need to rely on
normative considerations not rooted in social rules (Coleman, 2002: 23; Bayles, 1991:357).
On the other hand, R. Dworkin’s confusion of the rule and social practice that reveals it, or
the grounds for people’s acceptance of such rule and the corresponding fact, is emphasized.
As noted above, according to positivists, for whatever motives the rule is adopted — and
those are not reduced to moral arguments only (Hart, 1994: 257) — a statement of this fact
is descriptive, not normative (Bayles, 1991:357—358; Leiter, 2003:7—9).

3. R. Dworkin’s challenges: unaccounted potential
Despite the weight of the cited counter arguments, positivists seem to have neutralized
only partially the American jurist’s rationales, which retained their explanatory and critical
potential within the framework of the polemics. The ideological perspective developed by
R. Dworkin in the 1972 essay is not limited to the topics of legal principles, judicial
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decisions or parameters of the supreme norm of a system, often discussed by his opponents,
but contains fundamental challenges related to ontological questions of law (Priel, 2020:44;
Patterson, 2021:677), manifested in subsequent, more complex constructions of the author.

Firstly, R. Dworkin discusses the key problems for legal philosophy concerning the
correlation between normativity and factuality in law. In contrast to positivism, which links
the basis of a legal system with conventional practice as a complex social fact, the author
defends the necessity, autonomy and priority of the normative foundations of law: the rule
of recognition as a binding rule should give a proper explanation not only for what
standards are binding, but also for why they are so (Postema, 2011:411). Even
if R. Dworkin’s doctrine is defective, and the provisions he imputed to positivism are
incorrect, its ability to present a full-fledged theory of how “facts give rise to law”, going
beyond a simple statement about the use of certain criteria of legal recognition in a
community, is still important for asserting its tenability and value.

Secondly, rejecting the theory of social rules introduced by H. Hart as a positivist,
R. Dworkin, in fact, challenges the general understanding of a rule as such, perceived from
the analytical linguistic philosophy. The model comprises the rules of ordinary language
as a institutional practice — rules that we learn and follow “blindly” (cf.: Wittgenstein,
1958: § 219). Yet, R. Dworkin emphasizes the reflexive and argumentative nature of rules
and of a rule-compliance action. His 1967 doctrine already implies that following a legal
rule requires coordination of diverse and multi-level standards and includes orientation
towards their most justified — and not just “typical” — interpretation, application, and
possibility of deviating from established behavioral patterns. Later, in the 1972 essay, the
very capability of practice to constitute patterns of proper behavior is problematized: the
emphasis shifts to the moral foundations of normativity (inter alia, in the absence of social
practices and in opposition to them), involving identification and justification of “the
soundest theory” rationally created by social actors in a controversial practical context.
Development of this line is focused on centralization of interpretation as a key feature of
many human activities, including legal practice (Dworkin, 1985:146), and elaboration of
the interpretive theory of law, contrasted to a narrow positivism as a purely “semantic”
theory (Dworkin, 1986:31—35), which is focused on describing (the concept of) law and
criteria for its delimitation without offering an independent theory of legal interpretation
(Patterson, 2021:689).

Thirdly, R. Dworkin rejects the positivist idea of convention as a foundation of law,
necessarily implying unity, agreement and determinacy. In his opinion, it contradicts
numerous disputes among judges regarding the very criteria of legal validity in the system,
which cannot be described as misconceptions concerning the law in force or as discussions
concerning its improvement (Dworkin, 1986: 4). In contrast to this, R. Dworkin emphasizes
the idea of the fundamental contestability of value-normative knowledge that underlies
social practices and institutions. As follows from the author’s texts, such an idea is quite
compatible with the existence of the soundest theory of law, moral or aesthetic theory, truth
in interpretation, as well as completeness of legal regulation and presence of a single right
answer even in hard court cases (Dworkin, 1985:119—189; Dworkin, 1986:76—S85,
225—275; Dworkin, 1978:279—290). In this regard, R. Dworkin’s legal theory, which
seeks to account for the phenomenon of controversy, caeteris paribus, looks more
significant or ambitious compared to the positivist theory. The latter, remaining within the
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rigid model of convention, is unable to adequately explain not only ‘“theoretical
disagreements”, but the law in general. Appealing to conventional practice, positivism tries
to defend the existence of objective, self-sufficient facts that legitimize the value-neutral
description of law and its separation from morality. Hence, R. Dworkin’s recognition of
controversial normative basics of legal reasoning not only links them with debatable
provisions of morality, undermining the separation thesis of positivism, but also outlines
the prospect of a conscious construction of legal theory in the methodological context of
relativism (Dworkin, 1985:146—189; Dworkin, 1986:76—3S8)5).

Conclusion

R. Dworkin’s 1972 doctrine looked at in the article (despite the modest attention in
foreign literature) has formulated a number of philosophically significant provisions
containing both criticism of the theory of social rules and the rule of recognition, basic for
modern (Anglo-American) positivism, and an alternative model of grounds and criteria of
law, irreducible to conventional practice. In ideological and historical terms, these
provisions have become an important step in intensifying the author’s polemics with
positivists, expanding its subject and arguments, and ensuring the progress of both
approaches to understanding law. Meanwhile, R. Dworkin’s 1972 doctrine has broader
implications. The outlined vision of normative, controversial, and reflexive-argumentative
basics of law constitutes a serious challenge to the classical positivist program in
jurisprudence and introduces its own set of postulates and problems changing the space of
modern legal philosophy and deserving discussion beyond Anglo-American law and legal
theorizing tradition.
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O6ocHOoBaHue nNpaBa Ha JOCTOMHOE CyLecCTBOBaHUe
B COBpeMeHHOoM 3anagHon chnnocodun:
npoobnemMbl U NYyTU peLueHus

H.A. HlaBeko "' D<

Huctutyt punocodun u npaBa Ypanbsckoro oTneneHus Poccuiickoil akajeMnuu HayK,
2. Examepunbype, Poccuiickas ®edepayus
D<INickolai 91@inbox.ru

AHHOTAIMs. AHATM3UPYIOTCS TO3WLUM COBPEMEHHBIX 3amaJHbIX (HI0CO(OB OTHOCHTEIHLHO
[paBa Ha JIOCTOWHOE YeJI0OBEYECKOE CYIIECTBOBAHUE, B YACTHOCTH OCHOBHBIE JINHUM KPUTHKH JaHHOTO
npaBa. Llens paboTel — OTBETUTH HA BOIPOC O TOM, SIBIISIETCS JIM IIPABO Ha JJOCTOMHOE CYIECTBOBAaHHE
MOpaJIbHO ONpaBAaHHBIM. PaboTa BBINOMHEHA B PaMKax aHAJIUTHYECKOTO MOAXOAa M CBOHCTBEHHOH
€My METOJOJIOTMH. ABTOp BBIAEISIET HECKOJIBKO TUIIOB apryMEHTAllMH, BbICKAa3bIBa€MOIl B 3amaJHOMN
JUTepaType MPOTUB IIpaBa Ha OCTOMHOE CYIIECTBOBAHUE. JTO, BO-NEPBHIX, OTCHUIKA K (aKTHYECKOH
HEBO3MOXKHOCTH T'apaHTUPOBAHUS JAHHOTO IpaBa M yKa3aHHWE HA OTPHLATENbHBIE MOCIEACTBUS peasu-
3allMM JaHHOTO IpaBa, BO-BTOPBIX, OTPULIAHHE BHEIOTOBOPHBIX MO3UTUBHBIX O0SI3aHHOCTEH, KOTOPbIE
MOTJIH Obl KOPPECHIOHIUPOBATH JaHHOMY IIPaBy, B-TPEThUX, IPOOJIEMaTH3aIMsI HECOBEPIIEHHOTO XapaK-
Tepa MO3UTHBHBIX 00S3aHHOCTEH, KOPPECTIOHANPYIOIINX AaHHOMY IpaBy. JleMOHCTpUpyeTcs, 9TH BO3-
paXxeHUsI caMt 10 ce0e HeIOCTATOYHBI ISl TOTO, YTOOBI OTBEPTHYTH MTPABO Ha JJOCTOWHOE CYIIECTBOBA-
HUE, OJIHAKO OHH MTOKA3bIBAIOT, YTO HA A0CTPAKTHOM YPOBHE 3TO IIPaBO HAa MOXET 0OOCHOBBIBATHCS JIUILb
B HETaTUBHOM) CMBICJIE, TO €CTh KaK IPaBO, KOTOPOMY KOPPECIIOHIUPYIOT JIMIIb HETaTUBHBIE 0053aH-
HOCTHU JPYTHX JUIl. ABTOp NpejlaraeT pacCMOTPETh BapUAHTHI PelIeHHs NpodieM, IOPOJUBLINX AUC-
KyCCHHU O TNpaBe Ha JJOCTOMHOE CyIlleCTBOBaHME, BHE JUCKYpPCOB O MpaBax uesoBeka. Tak, MOpalibHOe
OCHOBaHUs OOPBOBI ¢ OEAHOCTHIO M WHBIMHU NPH3HAKAMHU «HEIOCTOWHOT0» CYNIECTBOBAHUS BO3MOXKHO
chOpMyIHPOBaTh IIyTEM NPHMEHEHHs K IyONMYHOW cdepe MO0 aHAJIOTHU KaTerophidl TPaXkIaHCKOTO
MpaBa — KOHAMKIIMH, JIEIUKTa U JOTOBOPA, a TAKXKE C yYETOM KJIACCHUECKUX YCIOBHUH HACTYIJICHUS
IOPUANYECKON OTBETCTBEHHOCTH. Kpome Toro, mMopaibHoe 00OCHOBaHHE OOECHEUYEHUs] HEKOTOPOIro
«IOCTOMHOT0» YPOBHS CYIIECTBOBAHMUS TOCTHIAETCS ITyTeM OOpAILeHHUs K OOIIMM IPHHIMIIAM CIIPaBea-
JIMBOTO pacIpeieieHns MaTepHalbHBIX Onar (BHE 3aBHCHMOCTH OT TOTO, YTO CUHMTATh «IOCTOWHBIM
cyliectBoBaHueM»). OHUM U3 TaKUX MPUHIMIIOB CIYXHUT POJI30BCKUHN MPUHINI Pa3IH4Ms, HE 3aBUCH-
IIM{ HU OT NPEACTAaBICHUH O YEJIOBEKE KaK «MOPAJIbHOM areHTe», KOTOpOMY TpeOyeTcs: KakOW-TO MUHH-
MaJbHBIH («IOCTOMHBIN») yPOBEHB 01arocOCTOSHUSA, HU OT HOHUMAaHUS IPUPOJIBI IPAB UEIOBEKA.

KuroueBble ci10Ba: MpaBo Ha JIOCTOMHOE CYIIECTBOBaHHE, NPaBO Ha CYIIECTBOBaHME, NpaBa
YeJI0BEKa, COIIMAIbHO-9KOHOMUYECKHE MpaBa, JOCTOMHCTBO, BTOPOE MOKOJIEHHUE MTPaB YeI0BeKa
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Abstract. The article discusses the views of modern Western philosophers on the isuue of socio-
economic human rights, including the right to subsistence. The purpose of the work is to answer the
question of whether the right to a decent life is morally justified. The work was carried out within the
framework of the analytical approach and its inherent methodology. The author identifies several types
of arguments expressed in Western literature against the right to a worthy existence. They are 1) actual
impossibility of guaranteeing these rights; 2) denial of non-contractual positive obligations that could
correspond to this right; 3) problematization of the imperfect nature of positive obligations corresponding
to this law. It is shown that these objections in themselves are not sufficient to reject the right to a worthy
existence, but they show that at the abstract level this right cannot be justified only in a “negative” sense,
that is, as the right to which only the negative duties of others correspond. The author proposes to consider
options for solving the problems that gave rise to discussions concerning the right to a dignified existence,
outside of human rights discourse. Thus, the moral basis for the fight against poverty and other features
of an “unworthy” existence can be formulated by applying to the public sphere (by analogy) the categories
of civil law — condiction, tort and contract, as well as taking into account the classical conditions for the
onset of legal liability. Moreover, the moral justification for securing some “decent” level of existence is
achieved by referring to the general principles of fair distribution of material wealth (regardless of what
is considered a “decent existence”). One of these principles is the Rawlsian principle of difference, which
does not depend either on the idea of a person as a “moral agent” who requires some kind of minimum
(“worthy”) level of well-being, or on understanding of the human rights nature.
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BBegenne
[IpaBo Ha TOCTOIHOE YENIOBEYECKOE CYIICCTBOBAHUE aKTHMBHO O0CYKIaIoCh B pycC-

CKOH I0peBONMIOIIMOHHON (utocoduu mpasa. B mocnenyoiieM B CBA3M ¢ yCTAHOBJICHUEM
BJIACTH OOJIBIIEBUKOB COOTBETCTBYIOUIMH JHCKYPC MO HACOJOTHUECKUM MPHYUHAM OBLI
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npepBad. CerofHs MHO>KECTBO HayYHBIX paOOT MOCBAIICHO MCCIEOBAHHIO B3IJIAI0B PyC-
CKUX JIOPEBOJIIOLIMOHHBIX [TPABOBENOB, MTPOBO3MIIANIABIINX YKa3aHHOE MPAaBO B TOM WIIH
nnom Buze (I1.U. Hoeropomanes, C.U. I'eccen, U.A. IlokpoBckuii, b.A. KuctskoBckwii).
OpHako aHaNN3y COBPEMEHHBIX 3apyOEXKHbIX JUCKYPCOB, B KOTOPBIX 00CYKAaeTCsa CX0Kas
npoOieMaTuka, yaensercs KpailHe Majlo BHUMaHUs. MexXay TeM NpaBo Ha JIOCTOWHOE
CYLIECTBOBAHHUE CIIEAYET M3y4aTh HE TOJBKO B UCTOPUYECKOM Kiroue. B coBpemeHHOMH
3anasHol Quiocodckoii muTepatype o0CyKIaeTcs, HanmpuMep, T.H. PaBo Ha CYLIECTBO-
BaHMue (right to subsistence), OHO Jke — IPaBO Ha MIPEIMETHI IEPBOK HEOOX0quMOCTH (Tight
to basic necessities), a Takxe cBobona ot 6egHoctH (freedom from poverty). CoorBeTcTBY-
IOLIME HAay4YHbIE AUCKYCCUU SIBJISIFOTCS BaXKHBIM MCTOYHHMKOM (II0 MEHbILEH Mepe, OJHUM
13 OCHOBHBIX) MOPAJILHON apryMEHTAlMH B MOJIb3Y COLMAILHO-3KOHOMUYECKHUX IPaB de-
noBeka. OTCIoa NpaBo Ha JOCTOWHOE CYIIECTBOBAHHE SIBISAETCS BaYKHBIM IIPEIMETOM HC-
CIEOBAaHUNA B COBPEMEHHOH 3allaJHOM HOPMAaTHUBHOM NOJMTHYECKON Teopuu. Ilox naH-
HBIM IIPaBOM OOBIYHO TOHUMAETCSI HEKUl MUHIMYM COLMANTBHBIX OJIar, KOTOPHIi He00X0-
MO TapaHTHPOBATh KAKIOMY YEJIOBEKY JUIS MOJCPIKAHUS «IOCTOMHOTO)» CYIIIECTBOBA-
HUSL, TIPY 3TOM KPUTEPUH «JOCTOHHOI0» CYIECTBOBAaHMSA, K(MUHUMYMa) COLIMAIbHBIX OJ1ar
00BIYHO aKTHBHO AcOaTHUpyIOTCA. B maHHOI cTaThe MBI He OyaeM yriayOnsThes B mpooiie-
MaTHKY KPUTEPHEB «IOCTOMHOTO MUHUMYMa), a IONBITAEMCS] OTBETUTH Ha OOIINI BOIPOC
0 TOM, SIBJISIETCSl JIM TPaBO HAa JOCTOMHOE CYyIIECTBOBAHHWE MOpPAJbHO OOOCHOBAaHHBIM,
U C 3TOH LIENBI0 POAHANN3UPYEM OCHOBHBIE IMHUU MOPAIBbHOW KPUTHUKHU IaHHOTO MpaBa,
CJIOKUBILUECS B COBPEMEHHOM 3allaIHON HayKe.

I[IpoGaema obecneyeHus1 NpaBa Ha J0CTOIHOE CylIeCTBOBAHUE

[IpaBo Ha HOCTOIHOE CylIECTBOBaHHE B COBPEMEHHOH 3amagHoil guiocoduu moa-
BEPraeTcsi KpUTUKE C Pa3lNu4HbIX o3uuuil. OUH U3 apryMeHTOB, BBIIBUTAEMbIX B paMKax
JTAHHOW KPUTHKH, COCTOUT B TOM, YTOOBI OKA3aTh HEBO3ZMOXKHOCTh TapaHTUPOBATh odec-
neyeHne yKa3aHHoTo MpaBa 1o 00beKTUBHBIM MpUYHHaAM. J{aneko He Bce TocyapcTBa, OT-
MEUAIOT CKENTHKH, MOTYT MOXBACTaTbCs BBICOKMM YPOBHEM JKM3HU CBOUX TpaxKIaH,
MO3BOJISIONIAM 00€CIeUnTh TpeOyeMble COIMaIbHBIC TAPAHTHH MIPOTUB «HEIOCTOHHOTOY»
(B mepByr0 ouepenb, KpaiiHe OeqHOro) cymiectBoBaHus. Kpome Toro, naxke ecnu Qop-
MaJIbHO COOTBETCTBYIOLINE BO3MOKHOCTH HMEIOTCS, TApaHTHUS KaXXIOMy IIpaBa Ha JOCTOM-
HOE CYLIECTBOBAaHHE MOXKET IIOTPEOOBATh TAKOTO IIepepaclpeiene st 00rarcTB, KOTOpoe
MIpUBEJIET K YIAaAKy BCEi KyJIbTYpHI.

Tunu4HEIM BO3paXKEHUEM K ITOJOOHBIM apTyMEHTOM SIBIISIETCS YKa3aHHE Ha TOT (akT,
YTO T€ COIMAIbHBIC OCICTBUS, KOTOPhIE 00YCIOBICHBI KpaltHeH SKOHOMHYIECKON OeIHO-
CTBIO, CBSI3aHBI, KaK MPaBHJIO, HE C OTCYTCTBUEM MaTepHaIbHBIX OJar, a ¢ HENPaBUIbHBIM
UX pacnpeaescHueM, BEI3BaHHBIM OIIMOKaMH rOCyIapCTBEHHOTO YIPABICHUS U COLIHANIb-
HOTO ycTpoicTBa. OyHAaMEHTANBHBIMU B 3TOM OTHOILEHHUH SBIISIOTCA paboThl AMapTun
Cena, WCCIIeIOBaBIIETO HanOoJiee M3BECTHBIC CiIydam MaccoBoro roioma (Sen, 1982).
Takum 00pa3oM, MOCKOJIBKY MPaBO Ha JOCTOMHOE CYLIECTBOBaHHE KacaeTcsi HEKOTOPBIX
MHUHUMAJIBHBIX TPeOOBaHM, OrpaHWYCHUS Ha COOJIOACHUE NaHHBIX TPEOOBAHHMH SIBIIS-
IOTCSI HE «OKECTKUMM» (JIOTHYECKUMU, (PU3NUECKUMHU UM ONOTIOTHYECKUMHU ), @ «MSTKAMID
(TOMUTHYECKUMH, SKOHOMHYECKMMU U KynbTypHbIMH) (Gilabert, 2009:660). Cxoxum
obpazom Tomac [lorre 3ameuai, yto nume okoso 1% coBokymnHoro rogoBoro BH/I crpan
C BBICOKMM YPOBHEM JI0X0Ja NMOTpe0yeTcs Uil TOro, YTOOb! IOAHATh YPOBEHb JOXOAOB
KQKI0r0 KUTEIS 3eMind Bhilie 4epThl OeqHoctu Bcemuphoro Ganka (Pogge, 2005).
B cBoto ouepenp [xelimc Huken yTBepkaaeT, uyTo pa3 As OONBLUIMHCTBA CTPaH MHUpa
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(B 4acTHOCTH, JJIsl CTpaH MEPBBIX JIByX KBapTHJCH MO CpeJHEMY HWHIUBHIYaTbHOMY
JOXOAY, a TaKKe AJIs MHOTUX CTpaH TpeThero kBapTuisi) de facto obGecnieunts 6a3zoBbIe
COIMAIbHO-9KOHOMHUYECKHE TIpaBa BIIOJIHE PEaIbHO, TO 9TH IpaBa, B TOM YMCIIE TPAaBO HA
JOCTOWHOE CYIIECTBOBAHUE, HENb3s pacCMaTpUBaTh KaK CIUIIKOM OOpPEMEHUTEIbHBIC
(Nickel, 2005:400).

Takum 00pa3om, eciii OJJHU y4YEHBIE TOBOPST, YTO 00ECIECUCHUE Ka)KIOMy IIpaBa Ha
JIOCTOWHOE CYIIIECTBOBAaHHE — 3TO BeCbMa OOpEMEHHUTENbHAS U JaXKe yTOINYHAs HHUIH-
aTHBa, TO JIPYTHE YUYCHbIEC TPUBOJISAT apTyMEHTHI B TIOJIb3Y €€ BO3MOYKHOCTH U PEaTUCTH-
HocTH. BMecTe ¢ TeM naHHbBIE AUCKYCCHH, Ha HAIIl B3TJISL, 3aMEHSIOT BOIIPOC O HOPMAaTHB-
HOI 000CHOBAaHHOCTH HJI€aia BOIIPOCOM O JOCTHKUMOCTH TaHHOTO npeana. SIcHo, 9To 6e3-
YCIIOBHO HEJOCTHXMMBIH H7ieaT He MOXET U Ha3blBaThcs nieaioM. Ho B ocTambHOM clie-
IyeT pasrpaHH4YMBaTh 3TU ABa Bonpoca. C HOPMAaTHBHOM e TOUKU 3PEHUS TIPUBEICHHbIC
JIMCKYCCHH JIMIIb HATOMHHAIOT HAM O TOM, 4YTO JIF000€ TpaBo yesioBeKa TpedyeT sl CBO-
€ro OCYIIECTBIICHUS ONPEAETICHHBIX YCIOBHH, ITO3TOMY KOHKPETHOE COJEp)KaHHEe STHX
npaB OTHOCHTEIBHO. MBI HE MOKEM 00eCHEeUUTh Ka)XJIOMy 4YeJIOBEKY HEKWH MUHHMaib-
HBI CTaHAAPT «IOCTOWHOT0» CYIIECTBOBAHMS IIPH A0COIIOTHO JIFOOBIX YCIOBHUSX, HO IPU
CYIIECTBYIOIIIEM yPOBHE Pa3BUTHUS JOIyCTUMO TOBOPUTH O HEKOTOPOM MHHHMYME COIIH-
ANBbHO-)KOHOMUYECKUX TapaHTHUH, KOTOPBHIH MOXET ObITh oOecledeH TOCyAapCcTBaMH,
B TOM YHCJIE MyTEM MEKIYHApOJHOTO COTpyAHMYecTBa. Kak MpU3HAIOT MHOTHE MBICIIH-
TEITH, TOYHOE OIPE/ICIICHHE «IOCTOHHOTO CYIECTBOBAHMS 3aBHCUT OT MHOXKECTBA KOH-
KpeTHbIX 00cTosTeNnbeTB (Novgorodtsev, 2010:316—319; Hessen, 1999:199), Ho Bce-Taku
NPUHIMIIMAIBEHO 00eclieueHIe HEKOTOPOT0 «MUHUMYMa) BO3MOXKHO.

IIpoGsiema 000CHOBAHHOCTH «IO3UTUBHBIX» CyObEKTHUBHBIX IIPaB

C y4eToM H3JI0KEHHOTO 1eIecO000pa3HO pacCMOTPETh IPYrol apryMeHT, BBICKa3bl-
BaeMbIil B JIUTEpaType MPOTUB IpaBa Ha JOCTOMHOE cyllecTBOBaHUE. Jleqo B TOM, 4TO
HEKOTOpbIE MTPOTUBHUKHU JAHHOTO TPaBa MPOBOIIT Pa3ININE MEKTy HETATUBHBIMU M TIO-
3UTUBHBIMH TpaBamMu (MIEPBBIM KOPPECIIOHAUPYIOT JIMIIL HETaTUBHBIC OOS3aHHOCTH,
a BTOPBIM — TaK)Ke W TIO3UTUBHBIC), OTPULAs TIOCIEIHUE KaK TaKOBbIE BHE PAMOK KOH-
KPETHBIX (OTHOCHTENBHBIX) ITPABOOTHOIICHNH, HAa KOTOPbIE YUYACTHUKH THX IPABOOTHO-
IICHUN B TOW WM WHOU (popme BhIpaswiu corjacue. IHBIME CIIOBaMU, Y HAC HE JTOJIKHO
OBITh TO3UTHUBHBIX 00SI3aHHOCTEH 110 OTHOIIIEHUIO K HEONpPEeAeIeHHOMY KPYTY JHII (B T.H.
a0COJTIOTHBIX TPABOOTHOIICHUAX). DTH KPUTHKH IpaBa Ha JOCTOHHOE CYIIECTBOBAHUE
YKa3bIBAIOT Ha TO, YTO JAaHHOE MpaBo (PaBHO KaK M JIPYTHe COIMAIbHO-DKOHOMHYECKHE
npaBa) MOJpa3yMeBaeT OOIIECTBEHHOE YCTPOWCTBO, OCYLIECTBISIONICE HEONPaBIaHHOE
BMEMIATEIHCTBO B HHIUBUAYAIBHYIO CBOOOTY.

YKa3aHHBIN apryMeHT MonbITaics onpoBeprHyTh I'enpu Iy, ncxoauBIIUN U3 JI0XK-
HOCTH TIPOTHBOIIOCTABIICHUSI HETATHUBHBIX M MO3UTUBHBIX TpaB (Shue, 1980:13, 32, 60).
[To ero MHeHHIO, MOOBIE TIPaBa UMEIOT TTO3UTUBHO-HETaTUBHYIO TIPUPOY, TpeAronaras
TPHU KOPPECTIOHTUPYIOMINE 00s3aHHOCTH: 1) (HeraTUBHAS) 00S3aHHOCTE HE JIMIIATE JIFOICH
ux O1ar; 2) (O3UTHBHAS) 00SI3aHHOCTH 3alUINATh JTIOACH OT TAKUX JIHIIEHUH (BO-TIEPBHIX,
MIPUHYKIAsl IPYTHX JIIOJel K WCMONHEHHWIO 00s3aHHOCTH Ne 1, BO-BTOPBIX, cO3aaBast
WHCTUTYTHI, KOTOpBbIE TPETSATCTBYIOT BO3HHUKHOBEHHIO CTUMYJIOB MJIs HapyIICHUS
o0si3anHOCTH Ne 1); 3) (mo3uTuBHAs) 00S3aHHOCTH MTOMOTaTh TEM, KTO MOJABEPICsS TAaKUM
JUIIEHUSM (BCIIEACTBUE JINOO HApYIICHUH APYTUMH JIToAbMHU oOs3aHHOCTEl Ne 1 m Ne 2,
mbo mnpupomHbix OexctBuii). I[locKombKy Kak TpaXTaHCKO-TIOJMTUYECKHE, TaK
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1 COIMAJIbHO-I)KOHOMHUYECKHE TIPaBa MPeJIoiaraloT HEeKOTOpbie (PUHAHCOBBIC TPATHI U 00-
IIECTBEHHBIC MHCTUTYTHI, HET HUKAKUX MIPUYHMH CIYUTATH IMOCIEIHIO TPYIITY IPaB BTOPO-
CTETICHHOM.

Ha stom ocHoBanuu Illy oTcranBan npaBo Ha CPEACTBA K CyIIecTBOBaHMIO (right to
subsistence), BKII0Yasi B HETO HE3arPsS3HEHHYIO OKPYKAIOIIYIO CPE/y, JOCTATOYHOE MUTA-
HUE, aJCKBaTHYIO OJIKIy W HaJuIexallee KWibe, a TaKkKe Ha MPOQUIaKTHIECKOE MEIH-
nuHCKoe obcmykuBanue (Shue, 1980:23). [IpoBo3riamieHre 3TOro mpaBa MOPOAMIO aK-
THUBHBIC J1e0aThl, B TOM YHCJIE OTHOCUTEIBHO TOTO, KAKUE UMEHHO MPAaBOMOYMS BXOJST B
Ha3zBaHHOE TpaBo. J[xeiimc Huken, HampuMep, oTMedaeT, 4To MpOUIAKTHIESCKOE MEIH-
IIMHCKOE O00CIyXuBaHue — ciaumkoM cinaboe tpebosanme (Nickel, 2005:386—388).
JlaHHBII aBTOP MCTOJIKOBBIBACT MPABO HA CPEACTBA K CYIIECTBOBAHUIO KaK BKIIFOUAIOIICE
MPaBO Ha «CYIIECTBOBaHUE, 0a30BOE 3/JpaBOOXpaHeHUE 1 Oa30Boe oOpazoBanuey. [lepBoe
MPaBO BKJIFOYAET BO3MYX, €y ¥ BOAY, )KHUIIbE H 0JIeXkTy. BTOpoe mpaBo 1omkHO obecriedn-
BaTh HOPMANBHYIO MPOIOKATENBHOCTD JKW3HU, BBDKMBAaHWE B JETCTBE M NPU POJax,
(u3nYecKoe M TICHXUYECKOE 3JI0pOBhe. TpeThe MpaBo JOKHO 00eCreurnBaTh HaBBIKAMU,
HEOOXOAMMBIMH i1 TIEPBBIX JBYX TpaB, a Takke Uil «TPKIAHCTBEHHOCTH
Y TIPOTYKTUBHOCTI.

Tak unu uHaue, U3JI0KEHHOE NOHUMaHue npaB uenoBeka y [y u Hukena noapasy-
MEBaeT HAJIMYUC IO3UTHBHBIX OOS3aHHOCTEH TEX WJINW HHBIX JIMI[ MPUMCHHUTEIHHO
K K@XIOMY H3 IIpaB, a HE TOIHKO IO OTHOIIEHHUIO K COIMaTbHO-OKOHOMHYECKHUM TpaBam
(0CHOBOI KOTOPBIX OHU BUJIAT MPABO HA TOCTOWHOE CyliecTBoBanue). [0 MHEHHIO JaHHBIX
aBTOPOB, €CJIM MBI OTBEpracM IpPaBO Ha JOCTOIHOE CYIIECTBOBAHHME HA TOM OCHOBAHUH,
YTO OHO TPeOYyeT OT APYTHX JIUI] MO3UTHUBHBIX 0OS3aHHOCTEH, TO 10 TOM ke JIOTHKE HaM
ciexyer 100 OTBEPTHYTh M BCE OCTANBHEIE ITpaBa YeIOBeKa.

BwmecTe ¢ TeM paccMaTpuBaeMble aBTOPBI HE YUUTHIBAIOT, YTO BO3MOXKHO MIOHUMAHUE
TMOOBIX MpaB YeJIoBeKa Kak Cyry0o «HeTaTUBHBIX MpaBy. B mutepaType, Hanpumep, ocra-
puBaetcs Touka 3peHus llly, coriacHo KOTOpoil pearbHasi BOZMOKHOCTD HCITOJIb30BaHUS
npaBa W HAIWYUE COIUAIBHBIX TapaHTHH HWCIOJIB30BAHMS IpaBa MOJDKHBI paccMaTpu-
BaThCs KaK COCTaBHAS YacTh CAMOTO MOHATHS CyObEKTUBHOTO/MOpaibHOTO pasa (Payne,
2008). OTcroga HOPMATHBHEII BBIBOJI, KOTOPBI MBI MOXKEM CJIENIaTh: MPaBO Ha JJOCTOMHOE
CyIIECTBOBAHUE MOXHO IMOCTYJIUPOBATh KAK MUHUMYM B Ka4e€CTBE «HETaTHBHOTO) IPaBa,
U B 3TOM CJIy4ae OHO OYJeT O3HayaTh JIUIIb TO, YTO Ka)/IbIil YEIOBEK JOJIKCH BO3JEP-
JKaThCs OT TAKUX JEHCTBUH, KOTOPBIE C pa3yMHOHU JIOJIe BEPOSTHOCTH MPUBEAYT K TOMY,
YTO CYIIECTBOBAHUE IPYTHX JIIOJIEH OMTyCTUTCS HIYKE HEKOTOPOTO «IOCTOHHOT0» YPOBHSI.

Boznoxenne jxe UHBIX 00s3aHHOCTEH HAa JIFOJICH, IO BCE BHUIAUMOCTH, TpeOyeT H0-
MOJTHUTENFHOTO 000CHOBaHMS. B yacTHOCTH, HEOOXOIUMO CBSA3YIOIIEe 3BEHO — TOCyaap-
CTBO, B (OTHOCHUTEJHHBIX ) OTHOIIEHHSIX C KOTOPBIM Y OAHUX JIFOAEH €CTh IO3UTHBHEIE 0051-
3aHHOCTH 10 TPEIOCTABICHUIO HEKOTOPHIX OJiar, a y APYTHX JIIOJCH €CTh MO3UTHUBHEIC
npaBa TpeboBaHus 3TuX Onar. Ho B Toi Mepe, B KOTOPOU roCy1apCTBO YIIPABIISETCS IEMO-
KpaTH4YeCKH, CaMH JIFOAH U PEIIaloT, Kakue OJlara co31aBarh U Kak UX IepepacipeeNsTh.
Hukakux 6€3yCIIOBHBIX MTO3UTUBHBIX IPaB YeJI0BeKa OBITH HE MOXKET.

IIpo6iema HeonpeaeIeHHOCTH MO3UTHBHBIX 00SI3aHHOCTEH
Crenyer OTMETUTD, YTO JIaXKE €CITU MPU3HAEM BO3MOXHOCTH TPAKTOBKHU IPaB YeIo-

BEKa, MPU KOTOPOW 3TUM IMpaBaM OYAYyT KOPPECIOHAMPOBATH KaK HETaTHBHBIC, TaK
Y TIO3UTHBHBIE 00SI3aHHOCTH, BO3HUKAET P IPYTHX CIOKHOCTEH.
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Tax, MHOTHE y4eHBIE 3aMeYaloT, YTO HE BCIKOE MOpaJIbHOE TPEOOBAaHUE JOIKHO BBI-
pakaThCsl B IIPaBax 4YeJOBEKa, MOTOMY YTO JJIsS MOCTYJIMPOBaHUSl CyOBEKTHBHOIO IpaBa
Ba)KHO YETKO OTBETUTH Ha CIIEYIOIINE BOMPOCHL: 1) KTO sABIsAETCA 00s3aHHBIM, a KTO yIIpa-
BOMOYEHHBIM JTUIIOM? 2) 94TO UMEHHO O053aHHOE JIUIO JOJDKHO CHENATh IS YIPaBOMO-
YEHHOTO0? 3) KaKOBa CaHKIIMS 32 HEUCIIOJIHEHUE 00sI3aHHBIM JIUIIOM CBOEH 005S3aHHOCTH U
YTO UMEHHO yIIPAaBOMOYEHHOE JIUIIO BIIPaBe CIIENaTh B clydae ee HeucnoiaHenus? U ecim
HeT 000CHOBAaHHOTO OTBETA Ha ATH BOIIPOCHI, HETb35 TOBOPHUTH O CYIIECTBOBAHIH COOTBET-
CTBYIOIIETO CYOBEKTHBHOTO MpaBa uesoeka. Ckopee, pedb OyAeT HATH O MOPaJIbHOM I0-
JKeJTaHUH, KOTOpO€ BO3BOJIUTH B PaHT 3aKOHA CIIEAYET pa3Be 4TO B KAUYECTBE LIEIH HIIH
MPHUHIINTIA.

[IpotuBHMKaM Takoro momaxonaa (Campbell, 2007:62—67) npuxogurcs npuderaTh K
CJIOBECHBIM YJIOBKaM, pa3linyasi MPUHIIMITEI TYMAHHOCTH ¥ CIIPaBEJIUBOCTH, U TIBITASICh
OCHOBATh KOHIICTIIIMIO ITPAB YeJIOBEeKa Ha TIEPBOM, a He Ha BTOPOM (UTO TOJIEKO U MTO3BOJISIET
CUYHTATh KpalHIO OEIHOCTh HApYIIEHHWEM IPaB YeJIOBeKa BHE 3aBUCHMOCTH OT MPHYHH,
KOTOPBIMHU OHa BbI3BaHa). Ho mpencTassercs, 00nenpuHATOS MOHUMAaHUE ITPaB YeIOBEKa
TIPH ATOM HCKaKAETCS U Pa3MBIBAETCS, TAK KaK CBA3BIBACTCS YK€ HE CO CIPABENINBOCTHIO
KaK WeabHBIM COCTOSIHHEM MPABOOTHOIICHUH, a C ONPEACTICHHBIMI dTHUYECKAMH TIPE/I-
CTaBJICHUSIMHU O XOPOIIIO TPOKUTON KU3HH.

B oTHOIIEHNH TO3UTHBHBIX 0053aHHOCTEH 3/1eCh BOZHUKAET 3aTpyJHEHHUE, CBI3aHHOE
HE CTOJIBKO C UX «HABS3aHHBIMY» XapaKTePOM, CKOJIBKO C TeM, YTO B OTIMYHE OT HEraTHUB-
HBIX 00s3aHHOCTEH, BHE pAMOK KOHKPETHBIX (OTHOCHUTEIHHBIX ) TPAaBOOTHOIIICHUH OHHU, KaK
MIPABUJIO, SBJISIIOTCS CIUIIKOM HEOIPEIEICHHBIMH, 1aXe €CIH ONpPeAeSICHO KOPPECTIOHAN-
pyIoIllee UM TIPaBO, BCIEICTBHE YETO M HEBO3MOXKHO NMPUHYIUTH JIUIIO K UX UCTIOTHEHHUIO.
WHpiMu cTOBaMU, KOT/Ia MBI YTBEPKAAEM, YTO KXKIOMY HY>KHO CIENaTh YTO-TO TSI KakK-
JIOTO, a HE TIPOCTO BO3JIEPKATHCS OT YEr0-TO 10 OTHOIIEHHUIO K KaKJIOMY, MBI BPSI JIH CMO-
JKeM 000CHOBaTh HEUYTO Oouiblliee, 4eM aOCTpaKTHBIE U BeChbMa TYMaHHbBIE ITOKETaHMs, U
JTaKe ecITi MBI YeTKO OIpeNeINM TpaBa, KOTOPHIMH O0JIafiaeT KaXIblif, OCTAHETCS HEesC-
HBIM TIEPCUCHb AKTUBHBIX JCHUCTBHIA, KOTOPBIE OH BIpaBe MOTPEOOBATH OT OCTAJIBHBIX B
oOecrieueHne AaHHBIX MpaB. [103TOMy MO3UTHBHBIE OOSI3aHHOCTH, KaK MpaBHIIO, HE ObI-
BalOT o0MMMH (T.€. HE CYIIECTBYIOT B T.H. aOCOJIOTHBIX MPAaBOOTHOIICHUSAX HE TIOTOMY,
YTO 3TO NPUHIIUIHAIHFHO HETIPABIIIBHO, a TOTOMY YTO TaKhe 00sA3aHHOCTH KpaiHe CI0KHO
c(hopMyIIMpOBaTh). AHAIOTUYHAS CUTYyallsl BO3HUKAET, KOT1a MbI TOBOPUM 00 00S3aHHO-
CTSIX HEKOTOPOU HEWHAWBUYaTU3UPOBAHHOW TPYTITHI JIUI WIIH 00 00sI3aHHOCTSX B OTHO-
IIEHUH TaKOBOH. 37eCch 00S3aHHOCTH MOTYT OBITh H3HAYAIHHO OIPEIEIICHHBIMH, HO yTOU-
HEHHIO TOJUIeXAaT YXKe CaM{ TPYMIBI M CTENEeHb yYacTHs KaXKIO0TO U3 €€ YJeHOB, U 3TO
TaKXe HEBO3MOXKHO cAeJaTh 0e3 HEKOTOPBIX HHCTUTYTOB M MPaBUII (3aKOH JJOJDKEH OIpe-
JIETTUTH HE TIpaBa ¥ 00sA3aHHOCTH B a0COJIFOTHOM ITPAaBOOTHONICHHUH, & CyObEKTOB, HITH, TI0
KpaiiHeil Mepe, KpUTEpHUH, JeJarollle dTUX CYObEKTOB MOTEHIHAIBHO ONpeaesieMbIMU
(Griffin, 2008:109—110) B oTHOCcHTENBHOM IpaBooTHOIIEeHNH) (O’ Neill, 1996:331—332;
O’Neill, 2000:105).

B pesynbraTe CTOpOHHHKH COIMATFHO-)KOHOMUYECKHX MpaB dellOBeKa M IpaBa Ha
nmocroitHoe cymiectBoBanue B yactHoctu (I. Illy, /1. Yonmapon, D. Dmdopa, 1. Tacuynac,
W. Paz, A. CeH u Ap.) BEIHYKIEHBI OTCTANBATh TAKOE TIOHUMaHIE MPaB YeJI0BeKa, KOTOpOe
JIOITYCKAaeT, 9TO KOPPECTIOHANPOBATH 3TUM IpaBaM Oy.TIyT JIUIIH HEOTIPeIeICHHbIE 00s3aH-
HOCTH HEYCTaHOBJICHHBIX JIMII, UCIIOIHEHNE KOTOPBIX BPs JTM BO3MOXKHO 0Oe3 CO3IaHus
COOTBETCTBYIOIIUX COI[MAIbHBIX HHCTUTYTOB U MIPUHATUS KOHKPETH3UPYIOIIUX HOPMATHB-
HBIX aKTOB (Ha BOIMPOC O TOM, KaK Mbl MOXXEM B TaKOM CJIy4ae CUMTATh IIpaBa YelIOBEKa
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anpuopu nanubiMu, J{. Tacuynac (Tasioulas, 2007:91—93) oTBeuaer, 4T0 HEOOXOAUMO
pas3yinyaTh caMo MPaBO U MEXaHWU3MBI €TO peau3alu). ITO 03HAYAET, YTO TaKue IpaBa
YeloBeKa, KaK MpaBO Ha JIOCTOHHOE CYyIIECTBOBAHWE, MPEIINICHIBAIOT HAM, 10 KpaiHei
Mepe, Co3/1aHre UHCTUTYTOB U MIPUHATHE IPABOBBIX IOKYMEHTOB. Tak, HarnpumMep, 60proa
¢ OeIHOCTBIO (a OETHOCTh — 3TO OJIUH U3 IMPU3HAKOB «HEJIOCTOWHOTO» CYIECTBOBAHUS)
B Pa3BUBAIOIINXCS CTpaHaX MOJPa3yMEBaeT CO3JaHHe TII00ATBHBIX pacpeAeTUTENEHBIX
WHCTUTYTOB W KOHTPOJHUPYIOMINX WHCTAHIIMHA MTOCPEICTBOM MHOTOCTOPOHHUX MEXTyHa-
POJHBIX JOTOBOPOB, a B HJlealie — ONpEACICHUE CTENICHN yUacThsl KaXIOTO XKHUTEINS pas-
BUTBHIX CTpaH. 3aMETHUM, OJHAKO, YTO M OOS3aHHOCTH IO CO3/IaHUIO TAKMX HHCTUTYTOB
¥ HOPM cama sIBJIsieTCs KpaiiHe abCTpaKTHOM, TO eCTh mpobieMa ocTaeTcs '

O/HUX YYEHBIX 3TOT (JaKT HE CMYILAET, H OHHM YKa3bIBAIOT Ha TO, YTO TpaBa YejoBeKa
M3HAYAIBHO MOSBWIHNCH KaK TpeOOBaHKE K COLMAIbHOMY HHCTUTYTY — rOCyJIapCcTBY, 03
colMyMa e OHH, Kak yka3biBai eie Jlokk u ['066¢, BooOIIe He uMenn ObI CMBICIIA BBULY
TOTO, YTO MX HEBO3MOXXHO OBIII0 OBI peasim3oBath (Reus-Smit, 2009:25—48). OTu yueHbIe
M0JIararoT, YTO MpaBaM 4eJOBEKa MOTYT COOTBETCTBOBATh MO3UTHUBHBIC HECOBEPILICHHBIC
(T.e. HE TOApaA3yMeEBaIOIINE TPUHYKICHUS, a UCIIOIHAEMbIE JIUIIb M0 T00pOoH Boyie CyOh-
€KTOB) 00sI3aHHOCTH HEOIPEAEIICHHOTO KpyTa JHIl, Oyah TO 005I3aHHOCTH O HETOCPE.-
CTBEHHOM ITOMOIIY JIPYTHM WJIM IO CO3J[aHUI0 OTBETCTBEHHBIX 32 TaKyl0 OMOIIb HHCTH-
TYTOB: 00IIasi HEOIPeeCHHOCTh COJEPKaHUsl 00A3aHHOCTEH KOMIIEHCHpyeTcs 100po-
BOJIFHOCTHIO MIX UCITOJTHCHHUS (a TakKe BIOOpa (OopM TaKOTO MCTIOTHEHUS).

OnpeneneHuio «aapecaToB MpaB YeI0BeKay (T.e. 00S3aHHBIX JIUI] 1 MHCTUTYTOB) TIPU
9TOM, KaK IMPaBUIIO, yIENAETCS TOpa3o OOJbllle BHUMAHHUS, YEM ONPEACICHUIO «C(ephl
OTBETCTBEHHOCTH» KaXJIOTO W3 HUX U MX KOHKPETHBIX oOs3aHHOCTel. J[. Huken, nanpu-
Mep, MpemaraeT KOMIDIEKCHOE IpeCTaBIeHne 00 «aapecarax MpaB YeIOBEKa», YTBEP-
*Kpaast, uto (1) rocynapcTsa sSBISIFOTCS TIIABHBIMHE aJ[pecaTaMy MPaB YeJIOBEKa UX TPaKiaH,
¢ 00S3aHHOCTSIMH YBa)KaTh U 3aI[UINATh WX MIPaBa YeloBeka; (2) rocyapcTBa HMEIOT Hera-
TUBHYIO 00S3aHHOCTH yYBa)KaTh MIPaBa deJOBeKa Tpak[aaH APYTUX CTpaH; (3) JOIM HECYT
HEraTUBHYIO 00s3aHHOCTh HE HapylIaTh MIPpaBa YeJIOBEKa B CBOEH CTpaHe M 3a TpaHHUIIei;
(4) mroau Kak U30UpPATENH U KaK IPakJaHe HECYT OTBETCTBEHHOCTH 3a MPOJIBIKEHHUE MTPaB
YeIIoBeKa B CBOCH cTpaHe; u (5) rocyapcTBa, MEXTyHAPOIHBIC OpTraHU3aIMHA ¥ YaCTHBIS
nuna HecyT pesepBHYIO (back-up) oTBETCTBEHHOCTH 3a BBHITIOJIHCHHE IIPAB YEIOBEKA BO
BCeM MHpe (T.€. CyOCHINapHyI0, TPOU3BOJHYIO OTBETCTBEHHOCTb, €CJI OCHOBHOE O0sI3aH-
Hoe IuIo He ucronHsaeT cBou obs3anHocTH) (Nickel, 2005:396). C. Keitau Takxe pa3pa-
0aThIBacT KOMIUIEKCHYIO TEOPHIO OTBETCTBEHHOCTH 110 00ph0e ¢ T100ansHOit 0€THOCTHIO,
rJie OTBETCTBEHHOE JIMIIO 3aBUCHUT OT MPUYHH BOZHUKHOBEHHS O€THOCTH (TII00aBHEIE, JIO-
KaJbHbIe WM npupoaHbie hakropsl) (Caney, 2007:291—294).

Ho npyrue y4eHbie cuMTarOT Takoe TOHUMaHHE [TPaB Y€I0BEKa COMHHUTEIBHBIM. JTa
MOCIIEHSISL TPYIINA YYSHBIX XOTS M HE OTPUIAET IIO3UTHBHBIX 00s3aHHOCTE! KaK TaKOBBIX,

1 OtauM U3 c1ocoGOB MPEOI0NIEHNUS U3JIOKEHHBIX 3aTPYAHEHUI OTHOCHTENILHO HOCHTENS 00S3aHHOCTH 3aKII0-
4gaeTcs B TOM, YTOOBI BO3JIOXKHUTH 00SI3aHHOCTD, KOPPECTIOHANPYIOIIYI0 TOMY HIIH HHOMY IIPaBy, HE Ha OT/IEIb-
HBIX JIMI ¥ CO3/IaBaeMble UM YUPEKACHHs, a Ha KOJUICKTUB B IIEJIOM (HarpuMmep, Ha CeMbI0, HapOJl HJIH YacTh
MHpPOBOTo coobmiecTsa). [IpobiemMa Takoro moaxoa 3aKiIr04aeTcst B TOM, YTO XOTS KOJUIEKTUBHAsI OTBETCTBEH-
HOCTb B MPUHIUIIE JOMyCTUMa, HO KOJUIEKTUBBI, TaK e, KaK COLHANbHbIE HHCTUTYThI, BO3HUKAIOT, H3MEHS-
I0TCS ¥ Hicue3aroT. M mockosIbKy cyObeKT, Ha KOTOPOro BO3/IararoTcst 00s3aHHOCTH, KOPPECTIOHANPYIOIINE Tpa-
BaM YeJI0BEKa, M3MEHUYHB, CaMO ITPaBO TaKXKe OKa3bIBaeTcs 04eHb 3610knM. Kpome Toro, mpobiema pacmpene-
JIeHust 00513aHHOCTEH BHYTPU CaMOT0 KOJIEKTHBA B OTCYTCTBHE OOIIMX BIACTHBIX HHCTUTYTOB OcTaeTcs. Upes-
BBIYAIHO CIIOXKHO PENINTH €€ Ha OOIIEHAIIMOHAILHOM HIM MEXTyHApOJHOM YPOBHE, I/ie SBICHHS 00yCIIOB-
JICHBI IEHCTBUSIMU THICSIY M MIJLUTHOHOB JIHII.
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HO T10JIaraeT, YTO KOPPECHOHANPYIOIINE TPaBaM YeI0BeKa 00sI3aHHOCTH HEOOX0IMMO KOH-
KpPETU3UPOBATh U paclpelesinTh MEX Iy 0053aHHBIMU CyObEKTaMH, M YTO IpaBa YeJIOBeKa
HE MOT'YT OCHOBBIBaTbCSl Ha HECOBEPILICHHBIX 0053aHHOCTSIX HEOMPEACICHHOTO KPyTa JIHII.

HeKOTOpBIe MONBITKH MPEO0A0JIETH HEONMPEACICHHOCTD

IIbITasicy HallTH «30JI0TYI0 cepeauny», T. Ilorre paccMarpuBaeT MmpaBo Ha CpejacTBa
K cyIiecTBoBaHMIO (right to subsistence) kak nmpaBo He MOIBEPraThCs BO3JACUCTBUIO COLIH-
aITBHBIX HHCTUTYTOB, KOTOPBIC HEM30EKHO BEAYT HAC K KPaHEH HUIIETE, YTO MOIpa3yMe-
BaeT: (1) HeraTMBHYIO O0OS3aHHOCTh Ka)KIOTO HEMOCPEIACTBEHHO HE JIUIIATH JIIOJEH
0e30macHOro AOCTYIa K CPEeICTBAaM CYIIECTBOBaHMS; (2) HETaTUBHYIO 00S3aHHOCTh Ka-
JIOTO He OBITh YYACTHUKOM M HE M3BJICKATh BHITOJTY U3 CONUATBHBIX UHCTUTYTOB, MO/ JCH-
CTBHEM KOTOPBIX JIFOJIM OYEBHIHO JIMIIAIOTCS 0E30MacHOTO JIOCTyIa K CPEeJICTBAM CYIIIe-
crBoBanusa (Pogge, 2002: 45). IloHATHO, 9TO HOJ CPEICTBAMH CYIICCTBOBAHHS TIOHUMA-
I0TCSl HE JI00BIe OJ1ara, a JUIb Te, KOTOPhIE CBA3aHBI C HEKUM «IIPOKUTOYHBIM MUHUMY-
MOM», HEOOXOJMMBIM ISl «JIOCTOMHOTO» CyIiecTBOBaHUs. [[OHATHO Takxke M TO, 4TO
HaJIM4He JOCTYyTa K CPEICTBAM CyIIECTBOBAHHS HE O3Ha4YaeT (PaKTHIeCKOe HATMIHe TaKo-
BbIX, U YTO AOCTYII K HUM OXBATbIBACT JIMIIb PCAIMCTUIHBIC BO3SMOXKXHOCTHU, COOTBECTCTBY-
IOIIHUE 3IPaBOMY CMBICTY. Takke CleIyeT OTMETUTh, YTO JIUIICHUE JOCTYIA K CPEeJICTBAM
CYIIECTBOBAHUS MOXKET OBITH MPSMBIM HITH KOCBEHHBIM, 00y CIIOBIIEHHBIM OJHUM HITH MHO-
ruMu (pakropamu/cyObeKTaMu 0THOBpeMeHHO. [1o-BUIMMOMY, TaHHASI HHTEPIIPETAIUs He
MPEJIIoaraeT Co3/IaHue KaKuX-TM00 HOBBIX MHCTUTYTOB, HO JIOMTyCKACT OTPAaHUYCHUS Ha
CYIIECTBYIOIE HHCTUTYTHL. Ha mepBhIi B3I, OHA KOHIEHTPUPYETCS Ha HETaTUBHBIX
00513aHHOCTSX, ITOATOMY M30eraeT CIIOKHBIX BOIIPOCOB O TpaHCHOpPMAITUH HECOBEPIICH-
HBIX 00s3aHHOCTEH B coBeprieHnble. Ho Ilorre maer mameine, cHadana yTBEpKOas, 4TO
COLMATBHBIN WHCTUTYT HECIPABEUINB 0 TEX TOp, MOKa UMEIOTCS pa3yMHbBIE OCHOBaHUS
moJIaraTh, 9YTO €ro MOXKHO peOopMHUPOBATH TAKUM OOpa30M, 4TOOBI 0OECIICUUTH JIOISM
0e30MmacHBIN JOCTYII K CPEICTBAM CYIIECTBOBAaHUS (M 00BEKTaM MpaB YeOBEeKa B IEJIOM),
a Jlanee HacTamBas Ha TOM, 4TO (3) KakIbli, KOMY TaKOU JOCTYI He 00ecIeueH, BIpaBe
MPEeIbSIBUTh COOTBETCTBYIOIIME TpeOoBaHWS K conuanbHOMYy HHCTHTYTY (Tomalty,
2011:100—106).

3. Duidopa Ha NpUMepe HEraTUBHOM 00SI3aHHOCTH HE MOJIJICPKUBATh HECIIPABE TN~
BbIE COIMANIbHBIE MHCTUTYTHI O0OpaTiiia BHIMaHNE Ha TO, YTO HETAaTHBHBIE 00sI3aHHOCTH
TaKke MOTYT OBITh HeompeaeneHHbIME (Ashford, 2007: 215). Ona yTBep)KIaeT: TO, YTO
JACJIarT OGI)I‘IHBIG JIFOAW B Pa3BUTHIX CTPaHaX, BKJIIIOYas IIOKYIIKY U MCIIOJIb30BAHUC ITOBCEC-
JTHEBHBIX TOBApPOB W YCIIYT, TUIOXO BJIMSET HA MOJOXKEHUE OOBIYHBIX JIFOJICH B Pa3BUBaIO-
IIMXCS CTpaHaX, MO3TOMY HeraTuBHAs 0OS3aHHOCTHh HE COBEPIIATh KaKHe-ITHOO0 ITEeHCTBHS
MOYXeET 00EpHYTHCSI B TO3UTUBHYIO O0SI3aHHOCTH IOJIHEHIeH IepecTpOiKU cBoero obpasa
KU3HH MM MHYIO TIOJOOHYI0 OOS3aHHOCTR. (DTa MO3MIMS SBISETCS JOBOJNBHO

2 TUNMYHBIMM CTIOCOOAMM CMATYMTH HMMEKOIIEECS B JaHHOM TNpHMMEpE HAMpSHKEHUE SABIAIOTCS OTCHLIKH
K MOHSATHUSIM IPUYHMHBI, BUHBI H MPOTHBOIPABHOCTH. BO-TIepBBIX, MBI BITpaBe TPEOOBATH OT CYOhEKTa YCTPAHUTH
JUIIb T€ OTPHUIATENIbHBIE MOCIEACTBHS, KOTOPbIE BBI3BAHBI HEMOCPEICTBEHHO €ro AeHCTBHEM WU Oe3nei-
CTBHEM, U 0e3 KOTOPOro OHH ObI HE HACTYNUIH (XOTS IPH 3TOM He UCKIII0YaeTCs M KOJUIEKTHBHAS OTBETCTBEH-
HOCTh HECKOJIBKHX HETIOCPEIICTBEHHBIX NpUUMHHTENEH Bpena). Bo-BTOPEIX, OTBETCTBEHHOCTh, MO 00IIEMY
MpaBUITy, OJDKHA OBITH BHHOBHOW, a 3TO 3HAYWT, YTO BHINICYKa3aHHBIC NMPHIMHHO-CIIEICTBEHHBIC CBS3U
JIOJDKHBI OBITH OYEBUIHBI JUIS 3[PaBOTO CMBICTIA CPEJHECTATUCTUYECKOTO YeNOBEeKa. B-TpeThux, MpHUHITHIT
TeHEPAJBHOTO JICTUKTA HE SBISETCS OOMICTTPU3HAHHBIM, H IOTOMY MOYKHO NIPUHSTH TOYKY 3pCHUS (ceiidac MBI
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pacnpocTpaHeHHOM B 3amajgHoi jutepatype, cMm. Hamp. (Lichtenberg, 2009:83—84).
CrnenoBatenbHO, JienaeT BIBOA Diopa, pa3aeiicHrue Ha MO3UTHBHBIC H HETAaTUBHBIC 00sI-
3aHHOCTH B MPUHIIMIIE KpaliHe HEOoIHO3HauYHO. Ha 3T0 MBI mojaraeM BO3MOXKHBIM BO3pa-
3UTh, UTO O0S3aHHOCTH HE COBEPIIATh KAKHUE-IHOO0 EHCTBUS, TaKE €CIIA ITH JCHCTBUS SB-
JIAOTCA MPUBBIYHBIMUA U O6I>II[CHHI:IMI/I, BCEC K€ ABJIICTCA HCFaTHBHOﬁ, TaK KakK JIJ4M B
3TOM clly4ae He MPeIIChIBACTCSI KOHKPETHBIM 00pa3 )KU3HH, KOTOPBIN TOJKEH MIPUHTH Ha
MeCTO cTapoMy. BoT moueMy HEKOTOpBIE HCCIIEAOBATEN TPAKTYIOT (FOPUINICCKYIO) 00sI-
3aHHOCTBH HE IMMOJACPKUBATH HECIIPABCAJINBBIC COIIUAIbHBIC MHCTUTYThI Y3KO, KaK 065[3aH-
HOCTh HE yYacTBOBAaTh BHHOBHO B CO3/IJAHMH HOBBIX HECTPABEINIMBOCTEH, U TEM CAMBIM
MBITAOTCST cKoppekTrpoBath mo3ututo T. ITorre (Tomalty, 2011:158). Takum obpazom,
YEeTKHI JIOTHYeCKUIl KpUTepUil pa3aeseHusI HETaTUBHBIX U TIO3UTUBHBIX 00S3aHHOCTEH BCe
K€ CYIIECTBYET.

3akaouenue

[TocTraBneHHBIH B HaUae cTaTby BOIPOC, & UMEHHO SIBJISICTCS JIM IPABO Ha TOCTOWHOE
CYILIECTBOBAaHUE MOPAIbHO OOOCHOBaHHBIM, OBLI PACCMOTPEH HaMH 4e€pe3 NMPHU3MY KpH-
TUKHA JAHHOTO IpaBa. MBI YBHJENN, YTO MHOTHE MBICIHUTEIN COTJIACHBI PacCMaTpHBaTh
JTaHHOE TPaBO TOJIBKO B «HETaTUBHOM» CMBICIE, T.€. KaK MPaBoO, KOTOPOMY HE COOTBET-
CTBYIOT KaKHe-JIN0O MO3UTUBHBIC 0053aHHOCTH. B IPOTHBHOM Cilydae MbI CTaJIKUBAEMCS C
npobieMoii obecrieueHUs ¥ KOHKPETU3aIMH YKa3aHHOTO MpaBa, U HaM MPUXOTUTCS MPH-
3HABaTh, YTO JAHHOMY IpaBy KOPPECHOHAMPYIOT JIMIIb BeChbMa a0CTPAaKTHBIE U MOTOMY
HECOBEpIICHHBIE (HE MOAJICKAIINE MPUHYIUTEIBHOMY HCIOIHEHHIO) MMO3UTHBHBIE 005-
3aHHOCTH HEOIPEIENIeHHOro Kpyra iaun. KoHe4yHo, JaHHBIN B3IVISA HE MCKIFOYAET TOTO,
YTO MO3UTHBHBIE 00SA3aHHOCTH TE€X HJIM HHBIX CyObEKTOB MOTYT OBITh ONIPaBIaHbI C Y4€TOM
KOHKPETHBIX OOCTOSITEIBbCTB, OAHAKO B LIEJIOM IPaBO Ha JOCTOHWHOE CYIIECTBOBAHHE
MOXeET OBbITh ONpPAaBJAHO JHUIIb B CMBICIE IPaBa, KOTOPOMY HHMKAKHE OIPEICIICHHBIC
00513aHHOCTH HE COOTBETCTBYIOT, HO TOT/Ia HE TMOHATHO, HACKOJIBKO OHO BOOOIIE SBIISETCS
MIPaBOM.

JlelicTBUTENBHO, €CIIM pacCMaTpUBATh IpaBa YeJIOBEKa KaK HEOTUYKAaeMble U JaH-
HBIE K&KJOMY OT POKICHHA, TO HE OCTaeTCsd HUYEro MHOTO, KaK MPUHATH MUHUMAJIUCTH-
4ecKy1o (Y3Kyl0) TPaKTOBKY, B COOTBETCTBHH C KOTOPOH MpaBaM YeJIOBEKa MOTYT KOppe-
CHOHAMPOBATh JIMILb HEraTUBHBIE 00s3aHHOCTUH. DAaKTHYECKH 3TO O3HAYACT, YTO IIpaBa
YeJI0BEKa KaK TAaKOBbIE HE JAIOT HUKAKOW OIyTUMOH IapaHTUH INPOTUB OEIHOCTH M CBS-
3aHHOM C HEHl ysI3BUMOCTHIO UeI0BEKa KaKk MOPAJIFHOTO areHTa (a IMEHHO Ha IPe0I0JIeHUe

He o0cyx/JaeM ee 000CHOBAHHOCTB), COTJIACHO KOTOPOH He BCSKOE MPUYMHEHHUE Bpelia, a JIMIIb IIPUYHHEHHE
BpeJia MPOTHBOIPABHBIMY JICHCTBUAMH BIICUET IOPHANYECKYIO OTBETCTBEHHOCTH. KaXKIbIM U3 3THX TPEX OCHO-
BaHHUH Mbl MOXKEM 00OCHOBATH, IOYEMY OT OOBIYHBIX TPAKIAH PAa3BUTHIX CTPaH, KaK MPaBUIIO, HE TpeOyeTcs
BO3IEP)KUBATBCSL OT BCEX TEX JIEHCTBMi, KOTOPBIE OHM COBEPIIAIOT €XKEIHEBHO, Paji I'Pak[aH pa3BHUBAIO-
muxcst ctpad. OHAKO 3TO He MPENSTCTBYET YCTAaHOBIEHHIO PACIpPEeIUTENbHBIX HHCTUTYTOB, KOTOPEIE,
He SIBIISLICH KapaTeIbHBIMH, OyAyT (QyHKIIHOHNPOBATh Ha OCHOBE MPHUHITUIIOB, HE CBSI3aHHBIX C BPEJIOM, BUHOI
W NPUYMHHOCTBIO. X ycTaHOBNIeHHE He oTpebyeT, Bompeky O. Duidop, nepecMoTpa TEOPUH OTBETCTBEHHO-
CTH, TaK Kak OyaeT 00yCIIOBICHO HCKITIOUUTEIBHO MPEICTABICHUSIMH O CIIPaBENIMBOCTH PacHpEENICHNs, a He
KOHKPETHBIMM (pakTaMy HapylIeHWs IpaB uenoBeka. Ha Ham B3risn, Ouidopa HE yJIaBIMBAeT PasiIuyuus
MEX/y OTBETCTBEHHOCTHIO U OOS3aHHOCTBIO: 00SA3aHHOCTh, B OTIMYHE OT OTBETCTBEHHOCTH, HE BCET/A BbI-
3BaHa IpaBoHapymeHneM. OHa MOKET IPOUCTEKATh, BO-NIEPBBIX, H3 COOBITUH ((aKTOB, HE CBA3AHHBIX C BOJICH
KOHKPETHBIX CYOBEKTOB), BO-BTOPBIX, IEHCTBHIA (BBIPAKEHUH BOJHM CYOBEKTOB, B T.4. IOTOBOPOB M MPaBOHA-
pyIIeHHIT), B-TPETbHX, U3 UX COBOKYITHOCTH (B T.4. TaKOH (haKTHIECKHil cOCTaB, Kak HEOCHOBATEIIbHOE 00ora-
IIEHHE), ¥ JINIIH HEIPaBOMEPHBIE JEHCTBUS BIIEKYT OTBETCTBEHHOCTD.
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TaKkol yA3BHMOCTH, KaK MPaBUJIO, U HANpaBlIeHA UAEd «IOCTOHHOTO» CYLIECTBOBAHUS B
paboTax 3amaJHBIX YUYEHBIX), HO OHH, IO KpaiiHell mMepe, 3alpelaloT JPyTruM UCIIONIb30-
BaTh JIaHHYIO YsI3BUMOCTb B KOPBICTHBIX LeNsIX. CKka3aHHOE HE HCKIIIOYAET TOro, 4TO B Iie-
JIOM CyOBEKTHBHBIM IIPaBaM MOT'YT KOPPECIIOHIUPOBATh TAK)KE U MO3UTUBHBIE O0s13aHHO-
CTH, HO 3TO BO3MOXKHO, Kak IMpPaBWJIO, JIMIIb B OTHOCUTEIBHBIX INPaBOOTHOIICHUSIX
(T.e. B T€X, T/I€ YETKO ONpEAEICHA KaXKaAasi U3 CTOPOH), U, BO BCAKOM Cllyyae, TPy HATHIUU
W3BECTHBIX COLMAIBHBIX HHCTUTYTOB, PETIIAMEHTUPYIOIINX JaHHbIE 00SI3aHHOCTH M OTBET-
CTBEHHOCTH 32 UX HEHCIIOJNHEeHHE. B 3aBHCHMOCTH OT T€X WIIM MHBIX 00CTOSITENBCTB, CBS-
3aHHBIX C LIETSIMHU U peabHBIMU BO3MOKHOCTSIMHU CYIIECTBYIOUINX KOHKPETHBIX COLUAIIb-
HBIX WHCTUTYTOB, H3BECTHOCTHIO IIPUIMHHO-CIICACTBEHHBIX CBS3€H, BAHOBHOCTHIO U T.II.
(axTOopaMu, MHOTHE TIO3UTHBHBIC 0053aHHOCTH (B T.4. KOPPECTIOHAUPYIOIINE COMUATBEHO-
SKOHOMHYECKMM IIpaBaM, TaKMM KaK IpaBO Ha JOCTOIHOE CYIIECTBOBAaHHE) MOTYT
SBJISITHCS. HACTOATEIBHBIMU TPEOOBAaHMSMH CHPABEIIMBOCTH (2 3HAYMT, U 3aKpEIUICHHE
[paBa Ha JOCTOHHOE CYILIECTBOBAHUE B IPABOBBIX JOKYMEHTAX BIIOJIHE MOXET OKa3aThCs
o0ocHoBaHHBIM). [loaTOMy mpoOieMa JOCTOHHOTO CYIIECTBOBaHWS HE UyXIa TEOPHU
CHpaBeIIMBOCTH, HO HE BCETIa PEJIEBAaHTHA TEOPHH MPAB YEIOBEKA.

Koneuno, nomycTuMsl pa3nudHble MOIX0/IbI K OCMBICICHHUIO IIPAB YeloBeKa. AHAIN-
3Upys 00lLIeNpU3HAHHBIE Ha CETOAHIIIHUMN JIeHb TpaBa YeIoBeKa, MOKHO 3aKJIIOYUTh, YTO
NoJaBIIsioNIee OONBIIMHCTBO U3 HUX MPEANONaraeT He TOJNBKO CYIIECTBOBAaHUE COIHAIb-
HBIX HHCTUTYTOB, HO 1 KOHKPETHBIE COL[MAJIbHbIC U IPUPOIHbIE (DAKTOPHI, B YCIOBHUSIX KO-
TOPBIX 3TH MpaBa ObUIH 3aKperieHbl. [10aToMy connanbHO-3KOHOMUYECKHUE TIPaBa, CBA3aH-
HBIE C IOCTOWHBIM CYLIeCTBOBaHHEM, de jure MMEIOT TaKOH jKe CTaTyc, Kak U UHbIC IpaBa
yenoBeka. Ho eciam MBI TOBOPHM O COBEPLICHHO 0€3YCIOBHBIX M NMPHHAIICKAIINX KaxkK-
JIOMY YeJIOBEKY IpaBax, TO TAaKUM IIpaBaM, I10 BCEH BUIUMOCTH, MOTYT COOTBETCTBOBATh
JIUIIb HETaTUBHBIE 00S3aHHOCTH.

OpnHako He MOIMEHSET JIM TaKOW BBIBOJ CyliecTBa mpobieMel? Beap 3agaya cocrout
B TOM, YTOOBI IIOHSTb, CIPABEAIMBO JIH IPEIOCTABUTh B JAHHBIX KOHKPETHBIX 00CTOSTENb-
CTBaX KakJIOMY YEJIOBEKY IIPaBO Ha JJOCTOWHOE CYIIIECTBOBAaHHE, a HE B TOM, IPUHAICKUT
JIM TaKoe MPaBO KaXKJOMY B CHILy POXAEHUS, T.€. allpHOPH.

[Tonaraem, 4To AaHHBII BOIPOC MOXKET OBITH OTYACTH paspelieH HE B PaMKax IHcC-
KyCCHH 0 IIPUPOAE NPaB 4eJI0BEKa, KaK 3TO IPOUCXOAUT B 3allafHON HayKe, a IIyTeM 3ahM-
CTBOBAHHS OTIEJIBHBIX IOPUANIESCKUX KOHCTPYKUMI. MBI MOTIIN Obl, HAIpUMED, 3aJaThbCs
BOIIPOCOM, HACKOJIBKO JACHCTBHS Pa3BUTBHIX CTPaH M UX TPAXKAAH CIIOCOOCTBYIOT OTCTAIO-
CTH MEHEe Pa3BUTHIX CTPaH U UX I'paxkgaH (Cp. C ACIUKTHBIMU 0053aTEIbCTBAMU B IPaXK-
JTAHCKOM TIpaBe), U B KaKOI Mepe MepBhIe CBOMM 0OraTCTBOM 00s513aHBI BTOPBIM (Cp. € KOH-
JUKIMOHHBIMU 0053aTebCTBAMHU B TPAXKAAHCKOM IpaBe). MBI MOKEM IOCTaBUTH BOIIPOC
0 TOM, HaCKOJIbKO JOOPOBOJIBHO 3aKIIOYAJIUCh T€ WM HHBIE MEXIYHapOIHbIE JOTOBOPHI
(cp. ¢ TOTOBOPHBIMHU 0053aTENHCTBAMH B IPAXKAAHCKOM IPaBE M OCHOBAHUSIMH NMPU3HAHUS
CHENOK HEeNEeHCTBUTENbHBIMU). Bce 3TH BONPOCH MMEIOT OTHOILIEHUE K CIIpaBeIIMBOMY
pasperieHuo mpodieMbl 00ecrieueHus] TOCTOWHOIO CYILIECTBOBAHUS; CXOXKHE BOIPOCHI
MOXKHO CTaBUTh U Ha BHYTPUIOCYAApPCTBEHHOM YpOBHE. Tak, Mbl MOIJIN OBI 337aThCs BO-
MPOCOM, HE CTal JIM 4YeJIOBEK 00e3I0JICHHBIM B Pe3yJIbTare MPOTHUBONPABHBIX ACHCTBHI
JIpyTUX JIIOACH UK B pe3yIbTaTe COOCTBEHHBIX PEIICHUH, IPUHATHIX B CUTYaLlUH, TIPH KO-
TOPOHN 3TH PELICHUs HeJIb3s CUUTATh OCO3HAHHBIMU U J0OpoBosbHBIMU. Ho cama mocra-
HOBKA JAHHBIX BOIIPOCOB O3HA4aeT, YTO MpobiieMa JOCTOMHOTO CYIIECTBOBAHUS MOXKET
OBITH perieHa U 0e3 MOCTYIMPOBAHUA IaHHBIX K&KIOMY OT POXKICHHUS O0€3yCIOBHBIX COLH-
AIBbHO-?)KOHOMUYECKUX IpaB, B TOM 4YHCJE MpaBa Ha JOCTOMHOE CYIIECTBOBAHHE.
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JenukTHOE MpaBo NOApa3yMeEBAET, UTO €CIIM 51 IPUUUHWI BPEL, SI JOJKEH €r0 BO3MECTHUTb.
JloroBopHoe MpaBoO MCXOOUT M3 TOTO, YTO HECBOOOJHO B3sTOE Ha ceOsi 00s3aTENbCTBO
HeneicTBuTeNnbHO. HakoHel, KOHCTPYKIMS KOHIMKIHMOHHOTO 00s3aTeNbCcTBA O3HAYACT,
YTO €CJI 51 HEOCHOBATEIBHO 000TAaTHIICA 3a YEH-TO CUET, 51 IOJDKEH BEPHYTh HOIyUCHHOE.
[IpeacraBnsgeTcs, YTO COOTBETCTBYIOIINE IOPUAMYECKHE KOHCTPYKIHH MOTYT OBITH KC-
TPaIoJMPOBaHbl HA MyOINUHYIO cepy C LeTbl0 MOKa3aTh IPAaBOMEPHOCTH HIIM HEIIPaBO-
MEPHOCTb UMEIOLINXCS YCIOBHM CYIIECTBOBAHUS.

Kpome Toro, ciemyer paccMOTpeTh IpodIeMy JTOCTOHHOTO CyIIeCTBOBaHHS B Oojee
IIMPOKOM KOHTEKCTE TEOPUHM paclpelelsiomell CrpaBeyInBOCTU (T.€. B KOHTEKCTE
MOpaJIbHBIX JUCKyCCHH 00 OOIIMX MPUHIMIAX paclipeeseHUs MaTepHaIbHbIX OJiar, a He
0 KaKOM-TO «MHUHHMYME» TakuX OJyar, Ha KOTOpBIH SKOOBI MMeeT MpaBo Kaxiwli). [1o-
HATHO, YTO o0eclieueHHe JOCTOWHOTO CYIIECTBOBAHHSA HE CBOAMTCS K MPEAOCTABICHUIO
MaTepHalbHBIX OJlar, OJHAKO CBA3b 3/1€Ch JOCTATOYHO cuibHas. OZHUM U3 OTBETOB Ha
npoOseMy paclpeiesieHuss MaTepUaIbHBIX OJyiar sBJSIETCS T.H. «IIPHHLUI Pa3Iddusy,
chopmynupoBanHbid [Ix. Pon3oMm, u corlacHo KOTOpoMy pacrpesaeneHue 10Xo10B u 00-
raTCTB JOJDKHO MPOU3BOAUTHCS K HauOOJbLIEH BBITOJEe HauMMeHee ycrmemHblx jaul. Ko-
HEYHO, YKa3aHHBIM IPUHINI IOABEPrajicd MHOTOUYNCIEHHOW KPUTHKE B HAYYHOH JINTEpa-
Type, ¥ B Hallly 3aJady 3[eCh He BXOJAUT PaCCMOTPEHHE ero 000CHOBaHHOCTU. Ho BaskHO
MOJYEPKHYTh, YTO TOT MPHHLUI, BO-NEPBHIX, 000CHOBHIBaeTCsl PoI30oM Ha JOCTaTOYHO
abCTpaKTHOM YPOBHE, BO-BTOPBIX, CaM IO ceOe He CBsI3aH C KaTeropue Ipas 4eJI0BeKa, B-
TpeTbUX, n30eraeT CBOIICTBEHHOI MpaBy Ha JOCTOWHOE CYIIECTBOBAHHUE MPOOIEMBI OIpe-
JIeJIEHUs. «A0CTOHHOro MUHUMYMay. CKa3aHHOe, 10 KpaifHell Mepe, IEMOHCTPUPYET, YTO
TEOpHs pacIpeeNsIomeii CipaBeInBOCTH MOXKET ObITh IPOAYKTHBHOM B PEIICHHHU IPO-
OneM, Ha pelleHre KOTOPHIX M3HA4YaJbHO HAIIPaBJICHA HJes MpaBa Ha JOCTOMHOE CyIIe-
CTBOBaHUE. BO3MOXKHO, 3TO Tak e 03HA4aeT, YTO CTOJIb YACTO KPUTUKOBABLIUICS yde-
HBIMH POJI30BCKUH MPUHLUI Pa3Inuus UMEET OOJbIINE [IAHCH HAa «PEaOHIUTALIIION.

Taxum 00Opa3oMm, COBpeMEHHbIE AUCKYCCHMHM B 3allaJIHOW HayKe IOKa3bIBAIOT, UTO
[IPaBO Ha JIOCTOMHOE CYLIECTBOBAHUE MOXET IOJYUYUTh YHHBEPCAIbHOE OOOCHOBaHME
JIMIIb B «HETATUBHOM) CMBICIIE, U B JIFOOOM cilydae CTaJIKUBaeTcs ¢ MpoOieMOl onpene-
JICHUsI KpUTEPUEB TOCTOMHOTO CYIECTBOBAaHUA. B «IO3UTHBHOMY CMBICIE MIPABO HA JO-
CTOHHOE CYII[ECTBOBAHHUE MOXKET OBITH ONpPABIAHO JIUIIL C YYETOM KOHKPETHBIX 00CTOSI-
TEJILCTB, T.€. JIIOObIE TIONBITKM 00OCHOBATh JaHHOE MPaBO KaK YHUBEPCAJIBHOE CIIEAYET
CUMTaTh HECOCTOSATEIbHBIMH. OIHAKO T€ MOpaJibHBbIE MPOOIEMBI, Ha PEIICHHE KOTOPBIX
HAIpaBJICHO IOCTYJIHPOBAaHUE AAHHOTO IpaBa, MOI'YT OBITh PEIIEHbI, BO-NIEPBbIX, IIyTEM
9KCTPAIOJIALMU HEKOTOPBIX KOHCTPYKIIMM YacTHOTO TpaBa Ha YPOBEHb ITyOINYHOTO
IpaBa, BO-BTOPBIX, IIyTEM CIPaBEIMBOTO paclpeiesieH s MaTepHalbHbBIX OJar (TakuM 00-
pa3oM, pedb JOJKHA MITH HE CTOIBKO O TOM, UYTO TaKOE «IOCTOMHOE CYIIECTBOBAHUE,
CKOJIBKO O TOM, KaKOBbI IPUHIUIIBI CIIPABEIMBOrO PACIPENEICHUS UMEIOIINXCS MaTEPH-
anbHbIX O7ar). IMeHHO 3TOro He YUUTHIBAIOT COBPEMEHHBIE TEOPETUKH ITpaBa Ha CPEJICTBA
K CYLIECTBOBAaHHUIO, CBOOOIBI OT OEIHOCTH U T.I. UACAIOB, YTO JEMOHCTPUPYET OTPaHH-
YEHHOCTh MX MOJIXO0J4a, U HE TO3BOJSET UM HAWTH ONTUMAIILHOE TEOPETHUECKOE PEIICHNE
MOpaJIbHBIX Mpo0IeM, paay KOTOPOTO 3TH Uealbl H POBO3TIIAIIAIOTCS.

References / Cnimcox JinrepaTypsbl

Ashford, E. (2007) The duties imposed by the human right to basic necessities. In: Pogge, T. (ed.)
Freedom from poverty as a human right: who owes what to the very poor? New York, Oxford
University Press, pp. 183—218.

STATE AND LAW IN CONTEMPORARY WORLD 319



Hlagexo H.A. Bectauk PYJIH. Cepust: IOpunmueckne nayku. 2023. T. 27. Ne 2. C. 309—320

Beitz, Ch.R. (2009) The idea of human rights. New York, Oxford University Press.

Campbell, T. (2007) Poverty as a violation of human rights. In: Pogge, T. (ed.) Freedom from
poverty as a human right: who owes what to the very poor? New York, Oxford University
Press, pp. 55—74.

Caney, S. (2007) Global poverty and human rights. In: Pogge, T. (ed.) Freedom from poverty as a
human right: who owes what to the very poor? New York, Oxford University Press,
pp. 275—302.

Gilabert, P. (2009) The feasibility of basic socioeconomic human rights: a conceptual exploration.
The Philosophical Quarterly. (59), 659-681.

Griffin, J. (2008) On human rights. New York, Oxford University Press.

Hessen, S.1. (1999) Selected works. Moscow, ROSSPEN Publ. (in Russian).

TI'eccen C.U. N30pannsie counnenus. M.: POCCIIBH, 1999. 812 c.

Lichtenberg, J. (2009) Are there any basic rights? In: Beitz, Ch.R. & Goodin, R.E. (eds.) Global
basic rights. New York, Oxford University Press, pp. 71—91.

Nickel, J.W. (2005) Poverty and rights. The Philosophical Quarterly. (55), 385—402.

Novgorodtsev, P.I. (2010) Selected works. Moscow, ROSSPEN Publ. (in Russian).

Hoszopooyes I1. 1. N36pannsie Tpyasl. M.: POCCIIOH, 2010. 959 c.

O’Neill, O. (1996) Towards justice and virtue: a constructive account of practical reasoning.
Cambridge, Cambridge University Press.

O’Neill, O. (2000) Bounds of justice. Cambridge, Cambridge University Press.

Payne, M. (2008) Henry Shue on basic rights. Essays in Philosophy. 9 (2), 220—227.

Pogge, T. (2002) World poverty and human rights: cosmopolitan responsibilities and reforms.
Cambridge, Polity Press.

Pogge, T. (2005) World poverty and human rights. Ethics & International Affairs. 19 (1), 1—7.

Rawls, J. (2010) 4 theory of justice. Moscow, LKI Publ. (in Russian)

Pon3z {oc. Teopus cupaseguboctu. M.: JIKH, 2010. 536 c.

Reus-Smit, C. (2009) On rights and institutions. In: Beitz, Ch.R. & Goodin, R.E. (eds.) Global basic
rights. New York, Oxford University Press, pp. 25-48.

Sen, A. (1982) Poverty and famines: an essay on entitlement and deprivation. New York, Oxford
University Press.

Shue, H. (1980) Basic rights: subsistence, affluence and U.S. foreign policy. Princeton, Princeton
University Press.

Tasioulas, J. (2007) The moral reality of human rights. In: Pogge, T. (ed.) Freedom from poverty as
a human right: who owes what to the very poor? New York, Oxford University Press,
pp. 75—102.

Tomalty, J. (2011) On subsistence and human rights. PhD Thesis. University of St. Andrews.

Caenenusi 00 aBTope:

Illagexo Hukonaii Anexcanoposuy — KaHIUAAT IOPUIUYECKUX HAyK, CTApIIUN Hay4HBIH
cotpyauuk, MuctutyT ¢punocoduu u npaea, Y paibckoe oTaeiacHue Poccuiickoit akaaeMuu Hayk;
Poccuiickas deaeparnms, 620108, r. Ekarepunoypr, yi. Codsu KoBanesckoit, a. 16

ORCID ID: 0000-0002-5481-7425; ResearcherID: K-4637-2018; SPIN-code: 3004-0891

e-mail: Nickolai 91@inbox.ru

About the author:

Nikolai A. Shaveko — Candidate of legal sciences, researcher of the Institute of philosophy
and law, Ural Branch of the Russian Academy of Sciences; 16 S. Kovalevskaya str., Yekaterinburd,
620108, Russian Federation

ORCID ID: 0000-0002-5481-7425; ResearcherID: K-4637-2018; SPIN-code: 3004-0891

e-mail: Nickolai 91@inbox.ru

320 IroCYJJAPCTBO U ITPABO B COBPEMEHHOM MUPE


https://orcid.org/0000-0002-5481-7425
https://orcid.org/0000-0002-5481-7425

lt' BecTHuk PY[H. Cepusi: KOpuaunuyeckue Hayku 2023 T. 27. Ne 2. 321—337

RUDN JOURNAL OF LAW. ISSN 23132337 (print), ISSN 2408-9001 (online) . /iuirnals.rudn.rullaw

https://doi.org/10.22363/2313-2337-2023-27-2-321-337
EDN: RSCVCG

HayuyHas ctatbsa / Research Article

KoHueccuoHHas nonutuka CoBeTcKoro rocyaapcraa:
MeXaHU3M peanusauumu

M.B. HembiTuna''V, A.B. Kpacnos? "<

'Poccuiickuii ynuepcuteT apyx06bl Hapos10B, 2. Mockea, Poccuiickas Pedepayus
MexmyHapoaHas MEKIPABUTETbCTBEHHAS OPTaHH3aIUS
OOBeMHEHHBIA HHCTUTYT SACPHBIX UCCIICAOBaHUM, 2. /[yona, Poccuiickas Dedepayus
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AHHOTanusi. AHanMM3UpyeTcs OmbIT peanu3anuu KoHieccnoHHou monutuku PCOCP u CCCP
nepuona 20-x rr. XX B., HCIOJIb3yEMBbIE B €€ PaMKax MOAXOAbI, 103BOJIBIIUE PEIIaTh OJHOBPEMEHHO
LIMPOKUH KOMIUIEKC 3a/1a4, CBSI3aHHBIX € IIObEMOM BHYTPEHHEN SKOHOMUKH U IPEO0JIEHUEM BHEIIIHE-
HONMUTHYECKON N30ISIUH. DTOT OIBIT COBETCKOTO roCyapcTBa MOXKET OBITh HCIONB30BaH IS PEIICHUS
mpobieM, crosiuux nepen Poccuiickoit denepareil Ha CErOIHAIIHUN 1eHb. ABTOPbI 000CHOBBIBAIOT,
YTO KOHIIECCHOHHAsI MonuTHKa COBETCKOr0 roCyapcTBa NPeICTaBIsIa coO0H paluoHaIbHO BEICTPOCH-
HBI MEXaHU3M JUIsl pelieHus psana 3aaad: 1) co3nanue B COBETCKOI CTpaHe MHOCTPAHHBIX KOHLIECCHUI
CIOCOOCTBOBAJIO BBIXOJY M3 IMUIUIOMAaTHYECKOH OJIOKanbl, OOBSABICHHOW 3alaJHbIMH CTpPaHaMU;
2) mocpeACcTBOM KOHIIECCHOHHOW ITOJIMTHKH IJI0 BO30OHOBIEHHE 00s3aTenbeTB Poceniickoit umnepun
nepe] HHOCTPAaHHBIMH MHBECTOPAMU B YCJIOBHUSIX COLMAIIMCTUYECKOM SKOHOMUKH; 3) co3/laBasi KOHIEC-
CHH, COBETCKOE IIPaBUTENbCTBO BO raBe ¢ B.J. JIeHMHbIM NpUBiIEKao A pa3BUTHS SKOHOMUKHU MaTe-
puanbHble ¥ TexHoJoruueckue pecypesl u3 EBponsl u CIIIA; 4) Ha KOHIIECCUOHHBIX NMPEANIPUITUAX 32
CYET CpEICTB MHOCTPAHHBIX MHBECTOPOB (HOPMUPOBAINCH MOAENH INPOHM3BOACTBEHHBIX OTHOLICHHH
C BBICOKMM YPOBHEM OpPTraHHU3aLUM TPYAa U YCIOBHH >KU3HH PabOuMX, KOTOPBIC 3aTEM JOJDKHBI ObLIN
BHE/IPATHCS NIOBCEMECTHO; 5) KOHIIECCHOHHAS TOJIMTHKA OXBAaThIBaJla HAI[MOHAIbHBIC OKPAWHBI U CIIO-
cobcTBOBaNIa 00BbEANHEHUIO SKOHOMHYECKOTr0 NoTeHIuana pecnyouuk B cocraBe Coroza CCP. IIpose-
JICHHBIH aHaIM3 HOPMAaTHUBHOTO MPAaBOBOT'O PETYIMPOBAHMs KOHIIECCHOHHBIX OTHOIIEHUH JJaeT OCHOBa-
HUS [I0JIaraTh, YTO KOHIIECCHOHHYIO MOTUTHKY COBETCKOTrO rocyAapcTBa He cienyer ceoauts Kk HOIly,
IOCKOJIbKY €€ pealu3anus Obula Hadara pasblue, ¢ npunatueM Jekpera CHK ot 23 Hos0psa 1920 r.
«O0ume SKOHOMHUYECKHE U IOPUINYECKUE YCIOBHS KOHIIECCHH», U B €€ paMKax pemrancst Kpyr 3aaad,
BBIXOJSINUX JAJIEKO 3a paMKu npeaycMorpeHHoro HOIlom oxuBIeHNs 5KOHOMUKY 32 CUET UCIIOIb30Ba-
HHS YaCTHOINPABOBHIX Hadasl. CriemyeT Takke oOpaTUTh BHHUMAHHME HAa KOHCTUTYLMOHHBIM XapakTep
pEryiIupoBaHus KOHIIECCUOHHBIX INPAaBOOTHOLIEHUH, ompeaensBuuiics JlorosopoMm o6 oOpazoBaHuu
Coroza CCP 1922 r. u Koncturyuueit 1924 r.

Kurouesbie cioBa: xonueccuu, PCOCP, CCCP, kxoHUecCHOHHBIE PAaBOOTHOLIECHHUS, IIPEOI0IIe-
HUE BHEIIHENOJINTHYECKON U30IsILnH, JIeKpeT 0 KOHIIECCUIX
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Abstract. The article analyzes the experience of the concession policy implementation by the
RSFSR and the USSR during the 20s of the twentieth century and the approaches used in its framework,
which allowed solving simultaneously a wide range of tasks related to the rise of the domestic economy
and overcoming foreign policy isolation. This experience of the Soviet state can be used to solve the
challenges the Russian Federation is facing today. The authors substantiate that the concession policy of
the Soviet state was a rationally constructed mechanism able to solve a number of tasks. 1) Creation of
foreign concessions in the Soviet country contributed to withdrawal from the diplomatic blockade
declared by Western countries. 2) Through the concession policy the obligations of the Russian Empire
to foreign investors were renewed in the conditions of a socialist economy. 3) By creating concessions
the Soviet government headed by V.I. Lenin attracted the material and technological resources of the
European countries and the USA for the development of the economy of the Soviet country.
4) At concession enterprises models of industrial relations with a high level of labor organization and
living conditions of workers were formed at the expense of foreign investors, which then had to be
introduced everywhere. 5) The concession policy covered the national suburbs and contributed to
unification of the economic potential of the republics as part of the USSR. The analysis of the legal
regulation of concession relationships carried out in this article gives reason to suppose that the
concession policy of the Soviet state should not be reduced to the NEP because its implementation started
earlier. In fact, it was launched with the adoption of the Decree of the Council of People’s Commissars
of November 23, 1920 On General Economic and Legal Conditions for Concessions and within its
framework a range of tasks that went far beyond the economic recovery envisaged by the NEP through
private law principles was solved. Attention should also be paid to the constitutional nature of the
regulation of concession legal relations, which was determined by the “Treaty on the USSR Foundation
of 1922” and the Constitution of 1924.

Key words: concessions, RSFSR, USSR, concession relationships, overcoming the foreign policy
isolation, Decree on concessions
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BBenenune

B ycnoBusax npuMeHeHHOW B OTHOLIEHUH Poccuiickoi @enepanuu CaHKIIMOHHOM M0~
JUTHKHU ¥ CBEPTHIBAHUS BHEUTHETIOJIMTUIECKOTO U BHEINTHEIKOHOMUYECKOTO COTPYTHUYE-
cTBa cTpaH 3amnana ¢ Poccueil nMeeT CMBICH, IEPETUCTaB CTPAHUITBI OTEYECTBEHHON UCTO-
pUH, MOTBITATHCS HAUTU aHAIOTUYHBIC TIPUMEPEI, a TIIaBHOE — BapHAHTHI BHIXOJA U3 TI0-
JIOOHBIX CIIOKHBIX CUTyaluid. B 3TOM OTHOIIEHWN HHTEPECEH U MOKAa3aTeNIeH OIBIT pean-
samuu TIpaBUTEIHCTBOM PCOCP mw CCCP KOHIICCCMOHHON TOMUTHKU, T€ ITOIXOIBI,
Cpe/CcTBa U MEXaHU3MBI, KOTOPhIE OBUTH MCIIOIH30BAHKI IS PEIICHUS BHEITHETIOIUTHYC-
CKHAX W SKOHOMHUYECKHX 3aJ]la4, CTOSBIIUX IIEPE]l MOJOJBIM COBETCKHM TOCYAapCTBOM.
AHanu3 ombITa TOCYJapCTBEHHO-NPABOBOrO peryiaupoBanusa nepuoga 20-x rr. XX B.
nokassIBaeT, uto Konueccun' 8 PCOCP u CCCP ucnons30Baanch He TOTBKO KaK CPEICTBO
MoJAbeMa BHYTPEHHEH SKOHOMUKH U YIYUIICHUS XO3IHCTBEHHON JNEATEIBHOCTH, HO U OJI-
HOBpPEMEHHO CJIYXHIIM CIOCOOOM MPOPhIBa TUTUIOMATHYECKOW OJI0Kabl U BHEITHEIKOHO-
MHYECKOH U301 , 00BsBIIeHHBIX CoBeTCKOM PeciryOnrke ctpanamu 3amazna, 9to u 00y-
CJIOBUJIO OOIIYIO HAIPABICHHOCTh PETyJIMPOBAHUS KOHIIECCUOHHBIX MPABOOTHOIICHUN.

Llenp HacTOsIIIEr0 UCCIIEAOBAaHUS — BBISIBICHUE MEXaHU3Ma pPean3alliy KOHIECCH-
onnoi monutuku PCOCP u CCCP B 20-¢ rr. XX B., KOTOPBIHA ONpeesuT HeOOX0IUMOCTh
KaK ykperieHus mo3uiiuii COBETCKOTO TocyJapcTBa Ha MEKIYHAPOJIHOW apeHe IIyTeM
MIPEOJIOJICHUS BHEUTHETOIUTUYECKON U30JISIIUH, TAK U YCKOPEHHOTO Pa3BUTHS SKOHOMUKHU
3a CUET MPUBJICUCHUS] MHBECTUIINHN U NepeloBbIX TexHomoruit u3 Esponsl u CIIA.

[IpoGyiema peanu3aiuu KOHIICCCUOHHOHN MOJUTHKYU C MPUBJICYCHUEM YAaCTHOT'O UHO-
CTPaHHOTO KalWTaJIa BCTaNa nepe]] OOJIBIICBUKAMHU BCKOPE TIOCIE MPUXO0/Ia X K BIaCTU U
npoBo3rnamrenus: Pecryonmuku CoetoB B okTsi0pe 1917 ., eme no BBeaenns HOIla, kak
otMmedaroT uccnenoparenu (Kurys’ & Tishchenko, 2011:49). B koHIIECCHOHHO# MOTUTHKE
CoBeTCKOr0 rocyaapCcTBa, Ha4aja0 peaau3aluy KoTopoi Obi10 mosoxkeHo Jlekperom CHK
ot 23 Host0pst 1920 1. «OO0ImMe YKOHOMUYECKHE U IOPUIUIECKHUE YCIOBHS KOHHGCCHﬁ))Z,

! Concessio, -onis, f. [concedo] 1) ycTynka; 2) mo3Bonenue, cornacue // JIaTHHCKO-PYCCKHii CI0Baph, TIPUCIIO-
coOJIeHHBIH K TUMHa3uueckoMy kypcy / coct. I'. Ilymbn. 9-¢ uzn. CII6.: Tun. Mmnepatopckoit AkageMuu
Hayk, 1898. C. 116.; B OJMIIEHCKO-IPAaBOBOM CMBICIIE KOHIIECCHS €CTh JI03BOJIEHUE KOMIIETEHTHOW BJIaCTH HA
YCTPOHCTBO TaKOTO MPOMBIIIIEHHOTO MPEANPHUATHS, KOTOPOE MO 3aKOHY TpebyeT MpeABapUTeILHOTO pa3pe-
LICHHS IPaBUTEIbCTBA // DHIMKIIONEeAnYeckui cioBaps / nox pen. M.E. Auapeesckoro. CII6.: @.A. Bpokrays,
N.A. Edpon. 1890—1907. T. 16: Kornkopn — Kosmosuu. 1895. C. 146.

2 Jlexper CHK ot 23 nHos6psa 1920 r. «OO6LIMe 3KOHOMHYECKHE U IOPUAUYECKHE YCIOBUS KOHIECCHI» //
Co0Opanue y3akoHEHHI M pacropshkeHHH mpaBuTenscTBa 3a 1920 r. M.: Ympasnenne nemamu CoBHapkoMa
CCCP. 1943. C. 694—695.
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YETKO MPOCIICKUBACTCS CTPEMIICHUE MMPABUTEILCTBA O0IBIICBUKOB BO TU1aBe ¢ B.U. Jlenu-
HBIM, MOOMJIM30BaB PECYPCHI, KAK CBOM, TaK U 3aMaHbIX CTPaH, OCYIICCTBUTh B3aHMOBBI-
TOJIHBI OOMEH UMU JIJISl pElICHUs CTpaTerndeckux 3aqad COBETCKOTO roCyapCTBa.

OOmuit maH AeWCTBUI COBETCKOTO PyKOBOJICTBA 110 BOCCTAHOBIIEHUIO M HAJIAXKHBa-
HUIO COMMATMCTUICCKON YKOHOMUKH C UCIIOJIE30BaHUEM HHOCTPAHHOTO KaIllUTaIa 0Xapak-
TEepHU30Bal aMEePUKAHCKUI nccienopareib J. CaTTOH, YCMOTPEBIIUN «ITParMaTH3M KOM-
MYHHCTOB» B BOIIPOCE [IEHTPAJIHM3AINH YIPABICHUS Pa3TUIHBIMH CEKTOPAMH HapOIHOTO
XO03SICTBA MTyTEM BBISBIICHUS OTJICIBHBIX HEPAOOTOCIIOCOOHBIX MPEANPHUATHIA, OCYIIECTB-
JISBIIMX TEXHOJOTUYECKH CIOXHBIE TIPOU3BOJICTBEHHBIE ONEPAINY, HA BOCCTAHOBJIICHHE U
pasBuTHE KOTOPEIX y COBETCKOTO rocyapcTBa He ObUIO COOCTBEHHBIX PECYPCOB, IIOITOMY
TpeOoBaJIaCh JOJITOCPOYHAS TOMOIIb IS UX CYIIECTBEHHONW MOJIEpHU3AIMU U Tepeaayda
WX WHOCTPAHHBIM HHBECTOPAM Ha yCIOBHAX KOoHIleccHu (Sutton, 1970:345—346).

[IpeacraBnsiroT UHTEPEC JAHHBIE O PeaU3alK KOHIIECCUOHHOU onuTuku B PCOCP
u CCCP, npuBoguMbie 3aMectuTeneMm mpencenarens [ocynapcrsennoro KonieccuoHn-
Horo komutera nmpu CHK CCCP A.A. Hodde, cornacHo KoTopeM B ieproz ¢ 1922 no
1926 rT. B cOBEeTCKOI cTpaHe ObUIM 3aKIIO4YeHbl 144 KOHIIECCHOHHBIX JOTOBOpa B TOPIo-
BOH, 00pabaTkIBaromel, TpaHCIIOPTHOM, TOPHOM, TPOMBICIIOBOH, CTPOUTEIHLHOM, TIECHON 1
HHBIX OTPACIISIX YKOHOMHKH. Beayumu rocy napcTBaMu-napTHEpaMu COBETCKOM CTPaHBI,
WCXOsI U3 HAIIMOHATLHON MIPUHAJIEKHOCTH COMCKATeNel U Y4aCTHUKOB KOHIIECCHOHHOM
JIeSITeNIbHOCTH, SBISUIMCH | epmanust, Benukoopurtanus, CILIA u ®@panius, Ha 1010 KOTO-
poix Bbiano 57 % BceX 3aKIOYCHHBIX KOHIECCHOHHBIX noroBopoB (loffe, 1927:83).
A.A. Nodde npemiaran paspadoTaTh ITaH, Ha OCHOBAHWH BHEIPEHHSI KOTOPOTO CTana ObI
«BO3MOXKHOH 0oJiee akTUBHAS M TUTAHOBAs KOHIIECCHOHHAS momnTHKa COBETCKOTO MPaBU-
TEILCTBA» IO MCIOJIB30BAHHIO 00beKTOB d3KkoHOMUKH (loffe, 1927:86—87). 1o oneHkam
npyroro corpyaauka I'KK mpu CHK CCCP, B.I1. BytkoBckoro, u3 60ee uem 2 ThIC. Ipea-
JIO’KEHUN O TIPEIOCTABICHUH KOHIIECCUH, MOCTYMUBIINX B PEC COBETCKOTO MPABUTEIb-
CTBa OT MHOCTPAHHBIX UHBECTOPOB B nepuoj ¢ 1922 no 1927 rr., nns 3akiroyeHus J0ro-
BOpOB ObLIO BEIOpaHO Beero 160 (Butkovsky, 1928:32—33, 42—43).

HccnenoBanre BRIIOIHEHO C HCIIOIB30BAHUEM OUATEKIMUYECKO20 NO0X00d, TIO3BOJISI-
IOIIETO BBISIBUTH B3aWMOCBSI3b COBOKYITHOCTH DKOHOMHYECKHX M BHEIIHETIOJNTHIECKAX
(hakTOpOB B paMKax peaju3allii KOHIIECCHOHHOM moauTuky COBETCKOTO roCyAapcTBa, U
CUHep2emu4eckKo2o no0xo0d, 00ECIIeYNBAOIIETr0 B3I Ha KOHIIECCHOHHYIO ITOIUTUKY U
KOHIIECCHOHHBIC MTPABOOTHOIICHUS KaK HAa CAMOPAa3BUBAIOIIYIOCS CUCTEMY .

BpuT M3y4YeH MMpOKWiA KPYr MCTOYHUKOB MpaBa. DTO MEXIYyHApPOIHBIE JTOTOBOPHI
CCCP u PC®OCP, CoBeTckoe 3aKOHOIATEIBCTBO, KOHIECCHOHHBIE cornamenuss Coser-
CKOTO rocyaapctBa. Bcero mpu moAroToBKE CTaThy OBLIO MPOAHATU3UPOBAHO CBBIIIE
TPHUALATH HOPMATHBHBIX IPABOBBIX aKTOB M MHBIX UICTOYHHKOB HOPMATUBHOTO XapaKTepa.
Brlmn BCTOIB30BaHbl «IIPOJIMBAIOIINE CBET» HA KOHIIECCHOHHYIO MONMUTHKY COBETCKOTO
roCy/apcTBa MaTepUabl MEKIYHAPOIHBIX KOHGEPEHIIUI 1 MApTUHHBIX CHE3/I0B, a TAKKE
JTHEBHUKH, BOCIIOMHHAHUS, TTyOJINYHBIE BRICTYTUICHHS M CTAThH TOCYAAPCTBEHHBIX JesITe-
JIeH, KaK POCCUHCKUX, TaK U 3apyOekKHBIX, IPECTABUTEIICH HHOCTPAHHOTO OM3Heca.

Cpenu Hanbosee HHTEpeCcHBIX paboT COBETCKOTrO MepHojia, MOXKHO Ha3BaTh PaOOTHI
b.A. Jlannay (Landau, 1925), B.I1. BytkoBckoro (Butkovsky, 1928) u 1.H. bepumreiina
(Bernshtein, 1930). IToka3arenbHo, 4TO aBTOPHI 3TUX paboT ObUIM COTPYIHHMKBMH | 1aB-
Horo koH1ieccuonHoro komurera npu CHK CCCP.

B psany uccnenoBanuit no rematuke konueccuit B PCOCP u CCCP, npoBeaeHHBIX B
MTOCTCOBETCKUH TIepHo, MOXKHO BhIIeuTh padboTsl H.B. Kyprics, C.I'. Tumenko (Kurys’,
2003; Kurys’ & Tishchenko, 2011), B.B. bynarosa (Bulatov, 2011).
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Cpenu 3apy0OeKHBIX aBTOPOB, YbH UCCIIEIOBAHUS OTPAXKAIOT KOHIIECCHOHHYO TIOJIH-
THUKY COBETCKOTO IIPAaBUTEIIbCTBA, CICYET B IIEPBYIO O4YePEib Ha3BaTh U3BECTHOTO aMEpH-
KaHCKOro 3koHoMmucTa 3. CaTToHa, KOTOPBIH yOEMUTENbHO JOKa3all, YTO KOHIIECCHU B
CCCP «cpIrpajiy BaXXHYIO pOJib B TOM, YTOOBI OOpaTUTh BCISATh MPOMBIIUICHHBIN Craj U
co311aTh OCHOBY JuIst pa3BuTus» (Sutton, 1970: 328).

Taxum oOpazom, nemerupoBanne COBETCKHM TOCYAapCTBOM MYyOJMYHO 3HAYUMBIX
GYyHKIHUNA B XO3SMCTBEHHOUW cdepe CyObeKTaM YaCTHOW WHHUITMATHBBI — WHOCTPAHHBIM
KOMITaHUSM, TIPEIOCTABICHUE UM CIEITHAIBHBIX MPABOMOYHI BO MHOTOM OMPEIEISUIOCH
TEM CIIO’)KHBIM BHEITHETTOIMTHISCKAM U SKOHOMUYECKHIM ITOJIOKEHUEM, B KOTOPOM OKa3a-
JIach CTpaHa, N30paBIas CONMAINCTUYECKHH My Th pa3BuTHsA. HecMOTps Ha Bce TPy IHOCTH
Y IpOTUBOpEeUHs, K cepenune 1920-X IT. COBETCKOMY MPaBUTEIHCTBY B OCHOBHOM YIAJIOCh
c(hOpMUPOBATh MPAKTHUKY 3aKIIOUCHUSI KOHIICCCHOHHBIX COTJIANNICHUIA C MHOCTPAaHHBIMHU
KOMTIaHHSIMH.

Poab koHueccuii Bo BHemHenoanTudeckom kypce PCOCP u CCCP

C MOMeHTa MPpUXo/ia K BIaCTH OOJIBIIEBUKOB U 3aKkimodcHMs B MapTe 1918 r. bpecr-
JIutoBckoro mupHoro norosopa Poccust paccmaTprBaiach BeAyIIMMHU 3alIaIHBIMU AeprKa-
BaMU B KadyeCcTBE NPOUTPABLIEN CTOPOHBI B CBA3M C HAapyIIEHHEM €0 COIO3HHYECKHX
00s13aTeNBCTB Tepesl AHTAaHTOW M CETapaTHBIM BBIXOJAOM W3 BOWHEI, UTO, B CBOIO OYEpEIb,
00ycI0BIIIO TIOCHEAyoNIee peabssienne GuHancosbix npereHznii k PCOCP B pamkax
MEKIYHApOTHOH 3KOHOMHUYECKOW KOoH(epeHUuH, OTKpeiBHIekics 10 ampens 1922 .
B ['enye.

Bremaenonurrueckoe nonoxkeane PCOCP ycyryom TOT ¢GakT, 9T0 OCHOBHOU TO-
TEHIHANbHBIA ()MHAHCOBBIM TOHOP TOCIEBOCHHOTO E€BPOMEHCKOIO BOCCTAHOBICHUS —
Coenunennsie HITatel AMEpHKH — He NpHUCTAIX Ha KOH(PEPEHLHUIO CBOErO O(QHUIHNAIb-
HOTO NPENCTAaBUTEIS BCIEACTBUE IKOHOMUYECKUX U MOJINTUYECKUX PAa3HOTIIACHI C COHO3-
HUKaMH 1o AHTaHTe’.

Coserckuil napTuiinblii pykoBoautens, wieH LIK PKII(6) Kapn Pagek no3nnee oxa-
pakTepu3oBan 00ycClIOBICHHOCTh IpeTeH3nii k CoBerckoil Poccum co cTOpoHBI CTpaH
EBporbl nx rutaueBHbIM (pUHAHCOBBIM NoJIokeHueM (Radek, 1923: 87—88).

C y4eToM BBILIEONMCAaHHOMN CUTYaIUH, a TAK)Xe ncxo s u3 npusHanus 3a PCOCP cra-
Tyca rocy1apcTBa, MOTEPIEBUIETO NMOPAXKEHHUE, EBPONENCKHIE CTPAaHbl HE 3aMEIIMIN BBI-
JIBUHYTH COBETCKON CTOPOHE TPeOOBaHUSI O BBIILIATE PENApaluil U IPeICTaBICHUS BO3Me-
IIEHUH B BHUJE MEpeJadyd HAlMOHAJIM3UPOBAHHBIX MPEANPHUATHH B KOHIIECCHUIO OBIBIIUM
coOcTBeHHHKaM. B cBOIo ouepenp, NpUHUMAsi BO BHUMAaHUE TKEI0€ IKOHOMUYECKOE I10-
noxenue, PecryOmuka CoBeTOB Haxoguiach B IOHUCKE B3aUMOBBITOAHBIX PEIICHHUH
B OTHOLICHMSIX ¢ EBpOIOH, 1 ropuanyeckas KOHCTPYKIMS KOHLECCUH B JJAaHHOM BOIIPOCE
SBIIAJAch HEIUIOXUM IMOJCIOphEM, Ha 4yTO ObLT cienaH akmeHT paenerauueit PCOCP:
«...CoBerckoe [IpaBUTENBCTBO, HCXOMS U3 COOOpaXeHUH HanboJee yCIeHOro BOCCTa-
HOBJICHUS MPOMBIIUIEHHOCTH U JOCTIKEHHS €€ MaKCUMAaJIbHOW MPOM3BOIUTEIBHOCTH,
CaMo CTPEMHTCS MIPHU cJjaue B KOHIIECCUIO PYAHUKOB, (aOpUK v MPOUYHX NPEANPHATHI OKa-
3BIBaTh MIPEANIOUYTEHHE UX OBIBIIMM COOCTBEHHHKAM Kak JIMIaM, 00NadaiolIiM OIBITOM U

3 Oruer 3acenanus Beepoc. Lenrpansnoro Mcenonn. Komurera (27/1 1922) mo Bonpocy 0 HOCBUIKE POCCHii-
ckoii generanuu B ['enyro. Jloknax Hapkomunnena ToB. Ynueprna / Marepuains! ['eHy?3CKOH KOHPEPEHIIUH:
(ITonroroBka, oT4ETHI 3aceqaHuU, pabOTHI KOMUCCHH, AUIIOMaTHYecKas nepemnucka u 1p.) / PCOCP. Hap.
KoMHccapuar o uHoctp. nenam; ped. I'.b. Cangomupcekuii. M. 1922. C. 20.
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3HaHWEM cTpaHbl. Ho 0HO He MOXKET PUHSATH YCIOBUS PECTUTYIIMH 3THX MPEATNPHUATHHA Ha
npaBax COOCTBEHHOCTH, HU IaxKe 00513aTeIbHON CAa4YM UX B apEH/Ty ITPEKHHUM BiaJelblaMm,
TaK KaK 3T0 HapyLIaeT cyBepeHuTeT Poccuiickoii Pecrry6mmkm»®,

TpebOoBaHus o BelIUIaTe penapanuii, BBIABUTaBIINECS YICHAMH AHTaHTHI HE TOJIBKO
B azgpec Poccun, HO u ['epMaHum, co3aany « MaKCUMyM NOOYUTENBHBIX MOTUBOB KaK JJIst
I'epmanun, Tak 1 Juia Coerckoro Coro3a Npeo0iaeTh HIEOIOTHIECKYIO BpaXK Ty U COTPY -
HUYaTh B Jelie moaphiBa Bepcanms», kak ropasmo nmo3aaee otMeTuT I'occexpetaps CIIA
I'. Kuccunmxep (Kissinger, 1994:264).

Kak cnenctue, oJHUM U3 CYLIECTBEHHBIX Kak /Il COBETCKOM, Tak M AJIS HEMEIKOU
CTOPOHBI PE3yIbTATOB OT yuacTus B kKoH(pepenuu B ['enye crano 3akmoueane PCOCP u
I'epmanuelt MexayHapomHoro goroBopa B T. Pamamno (HMrammst) 16 ampemst 1922 r.,
B COOTBETCTBUU C KOTOpBIM ['epMaHMs OTKa3bpIBajach «OT NMPETEH3UH, BHITEKAIOMUX U3
(haxTa MpUMEHEHHsI IO HACTOSIIEr0 BpeMeHH 3akoHoB U Meponpusituii PCOCP k repman-
CKUM IpaXkJlaHaM M UX 9acTHBIM IIpaBaM, paBHO Kak Y K IpaBaM ['epMaHuu ¥ repMaHCKUX
roCyJapcTB B OTHOIIEHUH Poccumy, a Takke 0OBABIIA «O CBOSH TOTOBHOCTH OKa3aThb
BO3MOXKHYIO TIOAJIEPKKY COOOILICHHBIM €ii B OCIEHEE BpeMs IPOEKTHPYEMBIM YaCTHBIMU
(bupMaMu COrNalIeHusM U 06JIErdUTh TIPOBEICHUE HX B KU3HB» .

OpHOM M3 CyNMIECTBEHHBIX BBITOJ OT 3aKJIIOYEHHsS Pammambckoro moroBopa aist
PCOCP crana rotoBHOCTh ['epMaHuu cyOCHAMPOBATH COBETCKYIO SKOHOMHKY ITyTEM
MPEAOCTaBICHUS er,Z[I/ITOB6. Opnako k 1923 romy cucTeMHBIE MPOOJIEMBI B SKOHOMHUKE
NPUBENN K TOMY, YTO OOMEHHBIN Kypc MapKH moHu3mics co 110 Teic. Mapok 3a OJMH 1T
omnap B urone 10 4,6 maH — B aBrycre (Winkler, 2013:240). Takast cepbe3Hasi THIIEpUH-
¢Gusinus He mno3BonmiIa ['epMaHuMM NpenocTaBUTh OOCIIAHHBIE COBETCKOM CTOpOHE
KPEIUTHL, OAHAKO B TO XK€ BPeMsI JaHHOE SKOHOMUYECKOE SIBJICHUE CTUMYJINPOBAJIO HEMEII-
KHX TpealpuHAMATeNell TEePeHOCUTh MPOM3BOACTBA 3a TMPEAeibl CTPAHBI B HENAX HX
coxpaHeHus. B »aTux ycnoBusix koHueccuonssle cornamenus ¢ PCOCP okazanuce nmus
HEMEIIKMX TPEeANPHHAMATEICH BBITOIHON (OPMOit COTPYTHUIECCTRA.

VYxe 23 mapra 1922 1. mexnay [IpaBurensctBoM PCOCP u kommnanueit «@puapux
Kpymnn B Occene» OblT OANMCaH KOHIIECCUOHHBIN JOTOBOP Ha MPENOCTaBICHHE 3eMEb-
Horo y4acTtka B CanbckoM okpyre JloHCKoN TyOepHUM IS CeNbCKOXO035HCTBEHHBIX LeIeh
C MCTIONB30BAHMEM TEXHHKM M 006OPYAOBAHHUA, MPOU3BOAMMOro (upmoi Kpymma’.
Wutepecsl nanHoit Gupmel, kak coobman B.M. JleHuHy pyKkoBOAWTENs TOPrIpeACTBa B
bepnune b.C. CTOMOHSKOB, paclpOCTpaHAINCh M Ha PECYPCHl JIECHOTO XO35AHCTBA
PCOCP*.

IIpencrasnsaBunii ['epmanuto Ha Panamibckux neperoBopax ¢ Poccuelt peiixckauiep
M. Bupr, Beiing B 1922 r. B orcraBKy, opramusoBan B I'epmanuu «OGuiecTBO st

4 Memopanaym neneramuu PCOCP ot 20.04.1922 r. // Martepuanst I'enyssckoii kondepenuuu (Iloarotosxa,
OTYETHI 3acelaHni, pabOThl KOMUCCHH, TUIIOMaTHYECKas Iepenucka u np.) / mox pen. I'.b. Carnomupckoro.
M., 1922. C. 129, 135—136.

5 Cr. 2, 5 lorosopa mexay PCOCP u I'epmanmueii, 3axnrogennoro B Panamno 16.04.1922 r. // Uzsectus BIIUK.
10 mas 1922. Ne 102 (1541).

¢ Tenerpamma unena CoBeTckoil aeneramuu Ha [enyssckoii konbepeniuu B Haponmbii Komuccapuar
Nnocrpannsix en PCOCP // Nokymentst BHeuned nonutuka CCCP. T. 5: 1 suBapst — 19 nexabps 1922 r.
Ne 151. C. 360.

7 NoxymenTs! BHemHeH nomutukn CCCP. T. 5: 1 suBaps 1922 r. — 19 neka6ps 1922 1. C. 725.

8 Cm.: ITucemo Toprosoro Ipeacrapurens PCOCP B I'epmanuu [peacenaremo Cosera Hapoansix Komucca-
poB PCOCP B.U. Jlennny // Joxymentsr BaemHeit momutukn CCCP. T. 5: 1 suBaps 1922 r. — 19 nexaGpst
1922 1. Ne 72. C. 123.
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XO3SHCTBEHHBIX CHOIICHHH ¢ Boctokom». OT mMenu storo O6mectsa M. Bupt Ben mepe-
roBOopbl ¢ MOCKBOM, 10 pe3ysibTaraM KOTOPBIX ¢ IpaBUTeIbcTBOM PecryOnmnku CoBeToB
OBLT MOAMHCaH KOHIIECCHOHHBIH 1oToBOp OT 11 ceHTsiOps 1923 r. Ha KcIuTyaTanuio psjaa
JICCHBIX YYacTKOB, a TaKKe JOIMOJHUTENIbHOE corjaiieHue ot 12 cenrsops 1923 r.
0 nocTpoiike Mra-PbIOMHCKO# Kene3HOH TOpOorH ¢ 1eTbio 0ojiee 3PEKTUBHOTO UX OCBO-
eHus. Bee nmpaBa mo KOHIECCUU OTXOAMWIN CIIEUUATIBHO cO3IaHHOMY «MOJIOTCKOMY JIeco-
MIPOMBIIIUIEHHOMY OOIIIECTBY.

CrnenyeT OTMETUTH, YTO Ha (POHE MONUTHYECKOTO M SKOHOMUYECKOTO COIMKEHUS
PC®CP u I'epmaHnu nepeioMHBIM MOMEHTOM B Pa3BUTHH KOHIIECCHOHHBIX OTHOIIEHUI
PCOCP c 3amagasiMu iepskaBaMu cTajao oTKIoHeHHe 6 okTsaops 1922 r. Coerom Hapon-
HeIx KoMuccapoB mpenBapUTeIbHOI0 KOHIIECCHOHHOTO J0TroBopa ¢ Pyccko-A3naTckum
O0benuHeHHbIM OOmmIEeCTBOM, Bo3riaBiseMbiM mnpennpunumatenem JI.JI. Ypkeaprom,
SMUTPHUPOBaBIIUM B BennkoOpuranuio u3z Poccuiickoit MMIIepuu 1mociie peBOTIOIMOHHBIX
cobbITrit 1917 roma’.

Cama curtyanus ¢ MpeIoCTaBICHUEM KOHIIECCUU HA MPOMBIIUICHHBIE MPEIIPUSITH
uX OBIBIIEMY COOCTBEHHHKY HOCHIJIA PECTUTYLMOHHBIN XapakTep. [Ipu 3ToM TekcT npe-
BapUTEIHHOTO JOTOBOPA, 3aKITI0YCHHOT0 9 ceHTs0ps 1922 1., coaeprkan J0CTaTOYHO 00pe-
MEHUTEIbHBIE 711 COBETCKOW CTOPOHBI ycioBHs. Tak, HampuMep, 3aBOAbI, PACIION0XKEH-
ueie B Keimreive, Tanansike, Punnepe u Dkubactyse, nepenaBainch B 3KCILTyaTaI[UI0
cpokoM Ha 99 net'’.

Bputanckuii mpaBoBes], CENMATINCT B O0JIACTH MEXIYHAPOIHOTO KOMMEPYECKOTO
apbutpaxa B.B. Buiep no3anee npeanonoxui, 4to npuuuHon otkioneHust B.U. Jlenu-
HBIM YCJIOBUH HPEIBapUTEIBHOIO JOTOBOPA CTAN0 HEXEJIaHUEe JaBaTh OCHOBAHUE IPYTUM
KOHIlecCHOHepaM TpeOoBaTh KOMIIEHCAIMU 32 yTpaTy MMYIIECTBa, KOTOpOe OBLIO TOJ-
Bepruytoro Hanuonanmu3zauu (Veeder: 2005:107; Veeder, 2009).

HmenHo yka3aHHBIE ycloBHs, a Takxke TOT (akr, uto cam J[.JI. YpkBapT npuHUMAaN
aKTUBHOE YYacTHe B OPraHM3allMi HHOCTPAHHO HHTEPBEHINH Ha Tepputopmio PCOCP!!,
W CTaJy MapKepaMmu, OMpPEAeIMBIINMI COOTBETCTBYIOIIEE PEIICHUE, C MPUHATHEM KOTO-
pOro COBETCKOE PYKOBOJCTBO OKOHYATENIBHO OTKA3bIBAJIOCh OT MPHU3HAHUSA KOHIIECCHUU B
KayecTBe PECTUTYIHMOHHOTO HHCTPYMEHTa KaK croco0a YAOBJIETBOPEHHUS NpPETeH3Ui
OBIBIINX COOCTBEHHHKOB HAITMOHATM3UPOBAHHBIX MPEANPHUATHN, YTO HANUIO OTPAXKCHUE
B JanlpHEHIIEM B paMKax mOpolecca AUIUIOMaTH4Yeckoro mpusHaHus COBETCKOTO
rocyJapcTaa.

B konne 1922 r. B pesynbprare npuxoja k Biactu B Utanuu benuto MycconuHu
JTUIoMarndeckoe mpenctaButeibctBo PCOCP B 3Toif cTpaHe coo0mano 3aMeCTHTEINIO
HapKoMa MHOCTpaHHBIX Jea M.M. JINTBHHOBY 0 IParMaTUYECKUX HACTPOCHUSIX UTAJbSH-
CKAX KOMMepcaHTOB oTHocuTenbHO CoBerckoii Poccnm B cBeTe  BO3MOXKHOTO
BO3BpAIIECHHUS ObIBIIEH COOCTBEHHOCTH B BHJE KOHIeccHit'>. B cBs3m ¢ a3tuM 7 depans

9 O6 OTKJIOHEHHMH MPEBAPUTEILHOIO JOrOBOPa, monucantoro B bepiune rp. JI. Ypkaprom u JI. B. Kpacu-
HeIM: Jekper CHK PCOCP ot 06.04.1922 1. // Cobpanue y3akoneruit PCOCP. 1922, Ne 62, ct. 1016.

10 TToxyments! Buemneit noautuku CCCP. T. 5: 1 aupapsa 1922 r. — 19 nexa6ps 1922. C. 757.

Mucemo Oduumansroro Ilpencrasurens PCOCP B BenukoGpuranuu Ilpasutensctey PCOCP ot
20.06.1921 r. // Hoxyments! BHetHed moautuku CCCP. T. 4: 19 maprta 1921 r. — 31 nexabps 1921 r. Ne 126.
C. 183—186.

12 Cwm.: u3 nucema Ipeacrapurens PCOCP B Utanuu 3amecturemo Hapoanoro Komuccapa MHOCTpaHHBIX
Jen PCOCP M. M. JlutBunoBy ot 19.11.1922 . // loxyments! BHemHei nomutuku CCCP. M.: I'ocrionntus-
nart, 1961. T. 5: 1 stBaps 1922 r. — 19 nexadpst 1922 1. Ne 321. C. 687—689.
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1924 r. mexxgy CCCP n Mranueii Obu1 3aKII0Y€H IOTOBOP O TOPTOBJIE M MOPETIAaBaHUH,
COJIeprKaBUINH CTIeNUaIbHBIN IPOTOKOJ, KOTOPHIN yCTaHABIMBA OIPaHUYUTENbHBIE YCIIO0-
BUS TIEpellaud B KOHLIECCHIO OBIBIIEH COOCTBEHHOCTH UTANBSIHCKUX IPaXXKIaH U OpraHu3a-
umit Ha Tepputopun CCCP."?

VYcnoBus 0 B3aMMHBIX MpaBax HaHOOJBIIET0 3KOHOMHYECKOTO ONaronpusiTCTBOBA-
HUS, KOMMEPYECKMX M KOHIIECCHOHHBIX NPHUBWIETHIX COAEPIKAINCHh TaKXKE B TOPrOBOM
coTJIalIeHuH, 3aKimodeHHoM 15 mapta 1924 r. mesxny CCCP u Isenmeit'* Kpome Toro, B
COOTBETCTBHH C 3KOHOMHYECKUM cornanieaneM K Jloroopy mexay CCCP u I'epmanneit
oT 12 oxTs0pst 1925 r. HEMEIKUM COMCKATeNsIM KOHLECCHH ObLI MPEIOCTaBICH PEXUM
HauOOoJbIIETr0 OJaronpUATCTBOBAHUS IIPH PACCMOTPEHUH COBETCKOM CTOPOHOM KOHKpET-
HBIX TIPEIOKEHHi.

KoHCTUTYIIMOHHBIN MpoIiece cO3/jaHMs COI03HOTO TOCYJapCTBa U «I10JI0ca MpHU3Ha-
Hus» CCCP co cTOpOHBI €BpONENCKUX A€pKaB HalllIM OTPa)KEHUE B IIPABOBOM COCTABIISA-
IoLIeH AeaTeIbHOCTH opraHoB COBETCKOro rocy1apcTsa 3a py0exoM 110 IPUBJICUEHUIO UH-
Bectunuid. Taxk, 17 maprta 1925 r. Coset Haponusix Komuccapos yrsepaui [lonoxenue o
KOHIIECCHOHHOM Komuccuu npu Topripeactse CCCP Bo ®dpannuu'®, kotopoe crano 6a3o-
BBIM IS 3aKJIIOUCHHUS aHAJOTUYHBIX ITOKYMEHTOB ¢ ['epmanwmeit, BemmkoOpuraHuew,
Uranueit, SAnonueii u Ilsermeit — crpanamu'’, ¢ xotopsimu Coserckuii Coro3 TeM M
MHBIM 00pa30M YCTaHABIMBAI JUIIIOMATHYECKUE OTHOILICHHS.

JlaHHBIE TOJIOKEHUS MPENOCTABISIN KOHLECCHOHHBIM KOMHCCHUSIM IPU TOPIIpEa-
CTBaX IMOJTHOMOYHS IO PACCMOTPEHHUIO KOHIIECCHOHHBIX MPEI0KEHNH, IPEATIOKEHUI 00
YUPEKACHUH CMEIIAHHBIX aKIIMOHEPHBIX OOILIECTB, XOAATalCTB O IOMYyIICHHU B KaKOM-
mbo ¢opme k omnepanusMm Ha Ttepputopun CCCP, BemeHHIO HENOCPEACTBEHHBIX
HIEPErOBOPOB C COMCKATESIMU KOHLIECCHH, BBIPA0OOTKE U HOANKCAHUIO NIPEIBAPUTEIBHBIX
MIPOEKTOB KOHIIECCHOHHBIX JIOTOBOPOB C COMCKATENSIMHU KOHIIECCHI C MOCIEAYIOUINM HUX
onobpennem [ maBHBIM KOHIIECCHOHHBIM KoMuTeToM ipu CHK CCCP.

Taxum 06pa3oM, COBETCKOE ITPABUTENLCTBO UCIIOJIB30BANIO FOPUANIECKYIO KOHCTPYK-
IIUIO KOHIIECCHUIl B KayecTBe MHCTPYMEHTA JUIsl TPOPHIBA IUTUIOMATHYECKON U BHEIITHEIKO-
HOMHUYECKOW OJIOKabl, CIOXKHBIICHCS B pe3ynbTare [lepBoil MEUPOBOM BOMHBI, COOBITHI
OxTs16pst 1917 1., mocneayromel HallMOHATU3ALUN NPEATPUATHI C yd4acTHEeM HHOCTpaH-
HOTO (DMHAHCOBO-TIPOMBINIICHHOTO KamuTtana. OmHoBpeMeHHO ¢ 3THM CoBeTckoe

13 Jlorosop o TOproeie u Mopennasanuu Mexay Corozom Coserckux Conpanuctuueckux Pecry6iauk u Ura-
meit ot 07.02.1924 r. // JokymenTsl BHemrHeH otk CCCP. M.: IN'ocionmutuznar, 1963. T. 7: 1 saBaps —
31 nexabpst 1924 r. Ne 39. C. 68—88.

1411, 2 Toprosoro cornamenus mexay Corozom Coserckux Conmanucruueckux PecnyGnuk u llIBenueit ot
15.03.1924 r. // Tam xe. Ne 75. C. 148.

15 ¢1. 40 Dxonomuueckoro cornamenus k JJoropopy mexay Corozom Coserckux Conmanuctuueckux Pecry6-
nmuk u [epmanueit ot 12.10.1925 r. // Jokymentst Brenine#t noautuku CCCP. M.: T'ocnonutuzaat, 1963.
T. 8: 1 saBaps — 31 nexabps 1925 r. Ne 342. C. 595.

16 TonoskeHre 0 KOHIIECCHOHHOM KOMMCCHH IIPU TOProBoM mpezcraBuTensctBe Coroza CCP Bo ®panimu:
IMocranosnenne CHK CCCP ot 17.03.1925 r. // C3 CCCP. 1925. Ne 21, ct. 139.

17.Cm.: 1) Nocranosnenne CHK CCCP or 18.08.1925 1. «IlonoxkeHue 0 KOHIIECCHOHHON KOMUCCHH TIPH TOP-
roBoMm npenctaButenbctBe Coroza CCP B I'epmanuuy // C3 CCCP. 1925. Ne 58. cT. 438; 2) IlocTanoBieHue
CHK CCCP ot 18.08.1925 r. «IlonoxxeHue 0 KOHLECCUOHHON KOMHUCCHH NPH TOPrOBOM INIPEICTaBUTEIbCTBE
Coro3a CCP B Benukobputanuny // C3 CCCP. 1925. Ne 58. cr. 439; 3) Ilocranoenenne CHK CCCP ot
01.09.1925 r. «IlonoxeHne 0 KOHIIECCHOHHON KOMHCCUH IpHU TOProBoM mpezacraBurenscTBe Coroza CCP B
Hranmuny // C3 CCCP. 1925. Ne 64. ct. 472; 4) Iloctanosienne CHK CCCP ot 30.03.1926 r. «Ilonoxxenue o
KOHIIECCHOHHOW KOMHCCHH TP TOProBoM mpencraButeiasctBe Corosza CCP B Smonum» // C3 CCCP. 1926.
Ne 29. cr. 182; 5) [Toctanoneane CHK CCCP ot 24.05.1928 r. «IlonoxxeHre 0 KOHIIECCHOHHOW KOMUCCHU
npu ToproBoM npencrasurenbcte Cotoza CCP B Llsenum» // C3 CCCP. 1928. Ne 33. ct. 296.

328 IroCYJJAPCTBO U ITPABO B COBPEMEHHOM MUPE



Nemytina M. V., Krasnov A.B. RUDN Journal of Law. 2023. 27 (2), 321—337

rocyaapCTBoO NperusATCTBOBAIO UCIIOJIB30BAHUIO KOHICCCHUU B Ka4YE€CTBEC OpYyaAUsaA PCCTUTY-
oun OBIBIIUMH COOCTBEHHHUKAMHU HpeL[HpI/IﬂTI/Iﬁ H IOCJICOOBATCIBHO OTCTanMBaJIO HAIIUO-
HaJIbHBIC HHTCPECHI.

Peanuzanus 3xoHoMu4ecKkux 3a1a4 CoBeTCKOro rocyaapcrsa
nmoCpeaACcTBOM KOHIIECCHOHHOI MOJUTHKH

Bpsin nmu MOKHO cUMTaTh OMpaBIaHHBIM PACCMOTPEHHE KOHIIECCHOHHOMN MOJIUTHKH
Coserckoro rocynapctBa B pamkax HOIla, mockonbky oHa peliana AajleKko UAYLIUE 3a-
Jla4yM, CBSI3aHHBIE HE TOJIBKO C BHEIPEHUEM YACTHOI'O CEKTOPA B 9KOHOMUKY U YaCTHOIPA-
BOBBIX Hayall B PETyJIHNPOBAHHUE COLMATBHBIX OTHOIIEHHI!, HO U C MPEOJ0JICHIEM BHEIIIHE-
nonutnaeckoi m3omauuun PCOCP, npunedennem B pasHble cepbl SKOHOMHUKH TIepeo-
BBIX 3aaJHBIX TEXHOJOTUH, MOAECPHU3ALNEH MPOU3BOACTBEHHBIX OTHOLIECHUH, OXBATOM
MTOCPEICTBOM CO3/IaHMS KOHIIECCHOHHBIX NIPEINPUATHI OKpAaUHHBIX TEPPUTOPHIA OBIBIIICH
Poccuiickoit umnepun emie go oopazosanust CCCP.

[Ipu dopmMupoBaHNE KOHIIECCHOHHOM TOJNUTHKH €€ HWAEOJOT M BIOXHOBUTEND
B.J. Jleann ucxoamn u3 wHTEpecoB COBETCKOTO TOCYAapCTBa, PEMIABIIETO 3aJadd I10-
cTpoeHus corpanuimMa. IlepexuBiias rirybokne connanbHble MOTPICEHUS CTpaHa, pacio-
narasi OOIIMPHBIMHA TPUPOTHBIME OOraTCTBaMu, HE MMeNla (UHAHCOBBIX U TEXHOJIOTHYE-
CKHAX BO3MOXXHOCTEH /ISl MX pa3pabOTKU W OCBOEHHS, YTO 3aCTaBISIIO MPArMaTUYHO HC-
MOJIB30BATH I Pa3BUTHA COLUAINCTHYECKON SKOHOMUKY PECYpPCHl OPHEHTUPOBAHHBIX Ha
MOJy4YeHUEe MPHOBUIM YaCTHBIX WHOCTPaHHBIX KoMmnaHWi. HekoTopble uccnenoBarenu
YCMaTpUBAIOT TAKXKE pENapalliOHHBIN XapaKTep B KOHIIECCHOHHBIX NMPABOOTHOIICHUIX
¢ ygactrneM COBETCKOTO TOCyAapCTBa, BO3MEIIEHHE B 3aByalIMPOBAaHHOM BHE ymiepOa
3alaJHbIM CTpaHaMm 1o pesyibrataM IlepBoil MUpOBOM BOWHBEI, B KOTOpoU Poccus cunra-
JIach MPOUTPABIIEH CTOPOHOM, a TaKKe MOTePbh WHOCTPAHHBIX COOCTBEHHHUKOB B PE3YyJib-
Tare HallMOHAIU3ALIH.

B pamkax peanmuzaniuil KOHIIECCHOHHOW TMOJUTHKH COBETCKOE I'OCYAapcTBO, KOTO-
POMY IpUHAUIEKAIO IPaBO COOCTBEHHOCTH Ha MPUBJIEKATENILHBIE B IUTAHE MX SKCILTyaTa-
U 00BEKTHI, yCTYIANIO IPAaBO HA WX MCIIOJIb30BaHUE YACTHBIM HHOCTPAaHHBIM KOMITAHUSM
Ha YCTaHOBJICHHBIN CPOK (KaK MPaBUIIO, JUTMUTEIBHBIN) I OCYIIECTBICHUS AeSATeIbHOCTH
Ha OCHOBE KOHLIECCHOHHBIX cornameHuid. KoHneccus kak ¢popMa coTpyJHHYECTBA IOCY-
JTapCTBa U 3apyOEKHBIX KOMIIAHU TTO3BOJISIIA TPHUBIICYh 3HAYUTEIbHBIC MHBECTHIINN U HC-
MOJTE30BATh TIEPEIOBBIC 3aMaHbIE TEXHOJIOTHH U CO3AAHUS U Pa3BUTHS BAXXHBIX 00BEK-
TOB HHPPACTPYKTYPHI B pa3HBIX CEKTOPAX COMUAINCTHYECKOTO HAPOJAHOTO XO35HCTBA.

[IpotuBOpeune 3aKia04yanock B TOM, YTO, HAIIMOHAJIU3UPOBAB OTEUECTBEHHYIO MPO-
MBIIIUIEHHOCTD, CTPEMSCH H30aBUTHCS OT «KJIACCa IKCILTyaTaTOPOB» B CBOCH CTpaHE U JINK-
BUIUPOBATH MPUUUHBI, TOPOXKIABIINE SKCIUTyaTallMIO, IPABUTEIBCTBO OOIBIIEBUKOB «OT-
KPBUIO ABEpU» I yacTHOro Kanurtana u3 EBponsl u CLLIA. Hackoibko 310 BooOIIe Ob1I10
BO3MOJKHO B OOIIIECTBE, CTPOUBIIIEM HOBYIO CHCTEMY COIMAThHBIX OTHOLICHHN W CTABUB-
IIIeM BO TJIaBY YTJIa COITHAIbHOE PaBeHCTBO? B 3TOM cMBbIce KOHIIECCHOHHAS MOJIUTHKA
BbI3bIBaJIa HETMIOHMMAaHHE U KpUTUKY B azpec B.I. JleHnHa kak ee uaeifHOro BJOXHOBH-
TeJsl, MPUYEM JIaXKe CO CTOPOHBI €T0 OJNIMKANIITNX COPATHUKOB.

Hauano peanmusanmum KOHIIECCHOHHOW MOMUTHKH ObLIO TosioxkeHo Jlexkperom CHK
oT 23 HostOpst 1920 r. «O0ImMe YKOHOMUYECKHUE U FOPUINIECKUC YCIOBUS KOHIIECCHI ' °.

18 Cm.: O6mHe SKOHOMUYECKHUE U FOpHANdecKue ycaoBus konneccuit: Jlexper CHK PCOCP ot 23.11.1920 1. /
Co0panue y3akonernit PCOCP. 1920. Ne 91, cr. 481.
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B cocrasinennom nuano B.U. Jleaunsiv u monnucanuoMm uM kak [Ipeacenarenem Cosera
Hapoansix Komuccapos Jlekpere ctaBuiics BONPOC «IIPUMEHEHNUS Ha TEX WM UHBIX YCIIO-
BUSX WHOCTPAHHOTO KamHUTaja JJisi UCIOJIb30BaHMs €CTECTBEHHBIX OOTaTCTB OOLIMPHBIX
obmacteit P.C.®.C.P.» u B caMmoM 001eM BHIEC OUePUNBAIKCH YCIOBUS IJIS CO3TaHMS KOH-
LeCCUi M 3aKJIIOUEHHsS] KOHIIECCHOHHBIX JOIOBOPOB «C COJMAHBIMHU, 3aCITyKMBAIOIIUMHU
JIOBEpUE, HHOCTPAHHBIMH IPOMBIIIJICHHBIMU OOIECTBAMY U OPTaHU3AIUAMUY. Y CIIOBUS
COCTOSUTM B ciemyrommeM: 1) mpemocTaBieHHe KOHIIECCHOHEPY BO3HATrPaKIACHHS TOJeH
MPOAYKTa C IIPaBOM BBIBO3a 3a TPAHHUILY; 2) TOPTOBbIE IPEUMYIIECTBA I KOHIIECCHOHEpa
B Cllydae TIPUMEHEHHS OCOOBIX TEXHHYECKHX YCOBEPIICHCTBOBAHWH; 3) MPOJIOIKUTENb-
HBIE CPOKH KOHIIECCHH JIJTs1 BO3MEIICHHS BIIOKEHHBIX KOHIIECCHOHEPOM CPEJICTB; 4) rapaH-
TUHU cO cTopoHbI COBETCKOTO TOCYIapCTBa B TOM, YTO MMYIIECTBO KOHIIECCHOHEpa HE 0y-
JIET MOJIBEPraThCcsl HAlMOHAIM3aLUH, KOHPHCKALUN 1 PEKBU3UINN; 5) IPaBO KOHIIECCHO-
Hepa HaHUMAaTh PabounX U CIyXalluX Ha CBOH MPEINPHUATHS U UCIIONB30BaTh UX TPYA B
cootBercTBHM ¢ Komekcom 3akoHOB 0 Tpyae PCOCP mnmm cneruanbHBIM TOTOBOPOM,
NpeaycMaTpHUBaIOIINM COOJIIOACHUEM YCIOBUI TpyAa, OXpaHy MpaB U 30pOBbsS PaOOTHH-
KOB; 6) 00sI3aTENLCTBA CO CTOPOHBI COBETCKOTO MPaBUTEILCTBA HE H3MEHSTH B OJHOCTO-
POHHEM MOPSIIKE CBOMMU JIEKPETaMU U PACHOPSIKEHUSIMU YCIOBUI KOHLIECCHOHHOTO J10-
roBOpA.

[IpenensHO KpaTkuil Mo copep:kaHuio Jlekper, conaepkaBUIMii Bcero 6 IMyHKTOB,
BIIOJIHE OTpa)kall CyTh HAMEUEHHOH K MPOBEICHUIO KOHIIECCUOHHON MOJUTUKH, a TaKKe
MIpaBOBbIE TapaHTHU IS 3alaJIHBIX MHBECTOPOB B paMKax ee peaju3aluu. J[ekper yeTko
0003HaYMIT HHTEPECH TOCYAAaPCTBA, epe]] KOTOPBIM CTOsUIA eTIb BOCCTAHOBICHHS U Pa3-
BUTHS TPOU3BOAUTEIBHBIX CHII POCCHH ITyTeM UCTIONB30BaHUS €€ 00TaThIX IPUPOTHBIX Pe-
CypCOB C TIPHBJICUCHUEM WHOCTPAHHBIX KAaMMTAJIOB W TexHoyioruid u3 Eporsr m CIIA.
PykoBOACTBO KOHIIECCHOHHOM MOJUTHUKOM BO3/Iarajgock Ha Bo3riasisemoe B.U. JleHnHbim
coBeTckoe npasurenbcTBo — CoBeT Hapoausix Komuccapos.

MexaHu3M peann3aluy KOHLIECCHOHHOM NOJUTUKHA CTPOWIICS Ha TOM, YTO HOTEHLHU-
aJbHbIe KOHLIECCHOHEPHI — MHOCTPaHHbIE KOMIIAaHUH, UCTIBITHIBAIN HEJJOCTATOK B CHIPbE-
BBIX peCypcax B CBOMX CTpaHaX U MPH 3TOM PACIIONIarajid CBOOOJIHBIMH KallUTaIaMHU, KO-
TOpBIE MOTJIH OBITh BIIO’KEHBI B pa3BUTHE COBETCKOM 3koHOMUKH. Hy)HO OBLIO TIpenocTa-
BUTH TapaHTHU 3allaJHBIM HHBECTOPAM C IIETbI0 BHI3BATh Y HUX HEOOXOAWMYIO CTEIIEHBb
JIOBEPHSI B YACTHU COXPAHEHUS U MPUYMHOXKEHUS UX MaTEPHAIIBHBIX PECYPCOB, BIOKEHHBIX
B CTpaHe, TJIe TOJILKO 4TO ObliIa MpOBeieHa MacIiTaOHass HAIIMOHATU3AIUs 3eMITH, e€ Hep,
JIECOB, TIPOMBITINICHHBIX MPEAMTPUATAN U IPYTHX OOBEKTOB COOCTBEHHOCTH.

Bompoc o mpuBie4eHNH HHOCTPAHHBIX YaCTHBIX KOMIIAHWH BIEPBBIE OCTPO BCTAJ B
PC®CP B cBs3u ¢ peopranuzamnueil orpaciu HehTe100bIYH, B YACTHOCTH, IO MIOBOJY HC-
MoJTb30BaHMs HeTenpoMbIciioB B baky m I'po3HOM, pa3paboTka KOTOPHIX MO3BOJHIA
Poccuiickoii ummnepun B Hauane XX B. BHIATH Ha HepBOE MECTO B MUpE 110 HedTe100b4e .
[MocranoBnennem CHK PCOCP ot 1 ¢eBpans 1921 r. 6pi1a 0700peHa BelAaYa KOHLIECCHI
Ha Hereno6buy B Baky m I'posnom®, a Beicuemy Cosery Hapommoro XossiicTsa

19 Cwm.: LleBunnckuii A.W. «MeMopanayM Mo Bompocy 06 0GBOIHEHHH MECTOPOXkAeHUM HedTH B Bakunckom
paiione» ot 09.02.1921 r. // Jlenunckuii c6opuuk / Mu-t Jlennna npu LIK PKII(6). M.; JI.: Toc. u3za-Bo.
1924—1985: T. XX / mon pen. B.B. Anoparckoro, B.M. Monorosa, M.A. CasenbeBa, B.I'. Copuna. M.: ITap-
tuzgar. 1932. C. 132.

20 Tlocranosnenne CHK PCOCP o uedraubix koHueccusx B baky u I'posnom ot 01.02.1921 r. II. «a» //
Jexperst Coserckoit Bmactu. T. XIII. 1 ¢espanst — 31 mapra 1921 r. / UH-T MapKcu3Ma-JICHUHH3MA NIPU
LK KIICC, Un-t uctopuu CCCP AH CCCP. M.: ITonmutuznar. 1989. C. 310.
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MOPYYaJIOCh B TPEXHEACIBHBINA CPOK pa3padboTaTh YCIOBHS KCILTyaTallul HEPTSIHBIX paii-
OHOB B KOHLIECCUOHHOM TOPSAJKE U IPEJICTaBUTh COOTBETCTBYIOMIMN Jokiaan B CoBeT
Haponueix Komuccapos. CTOUT OTMETUTD, UTO PEYb IJIa O IepeJade HHOCTPAHHBIM UH-
BECTOpPaM B HKCILTyaTaIMi0 00bEKTOB, HAXOIUBIIUXCS 3a mpenenamu reppuropurt PCOCP.
IToaTomMy Ha mapTHIHOM Cbhe3/le MPUIIOCH MPOBECTH CIENHAIbHOE PELIeHHe, MOJATBEp-
)kparoniee JlekpeT 0 KOHUECCUSX M PacHpOCTpaHsIONIee €ro U Ha CO3JaHUE KOHLECCUU
B baky u I'po3nowm.

Cpeny mepBBIX KOHIIECCHOHHBIX cornaiieHnid COBETCKOT0 TocyJapcTBa — 3aKIIo-
yeHHsld 21 mronst 1921 r. moroBop o co3nanun «bonbimoro CesepHoro Tenerpadnoro
obmecTBa». Peup mma o pemieHnH 3HAYMMOW JUTSL psAfla CTPAH TEXHOJOTHYECKOW IPO-
0JieMbl — SKCILIyaTaluu TejerpagHbix JUHUM Mexay Poccueit, [lanueit, IllBenwmet,
Ounnsuaueii, Kutaem u fAnonueii. B 1anHoM ciiydae crosiia 3a1aua BO300HOBIICHUS KOH-
[ECCUH TI0 YIMPABICHUIO WHPPACTPYKTYpPOU CBS3H, MOJYyYEHHOW MATCKOM KOMITaHWEH
21 aBrycra 1869 r. eme ot npaBuTenscTBa Poccuiickoit mmmepun’' .

OnHoBpeMeHHO ¢ eBporneiickuM kanutaioM B PCOCP npuuii 1 aMepukaHCKHe KOM-
TIAaHUH, OJJHON M3 KOTOPBIX OblIa « DAl Ipar SH1 KEMUKID», TPUHAIeKABINAas ApMaHTy
XammMmepy, koTopomy B cepenae 1921 r. ynanocs mpoBECTH B3aMMOBBITOJIHYIO BHEIIIHE-
TOPTOBYIO CHIEIKY IO OOMEHY COBETCKOW MPOAYKIMH M CHIpbS Ha MPOJOBOJIBCTBHE H3
CIIA (Hummer, 1988:51), mo pe3ynbTatam cienku npeanpunuMatens u3 CHIA nomyunn
OT COBETCKOTO IIPaBUTEIHCTBA JOMOJNHHUTEIbHBIE TNpedepeHIn B BHAE KOHIIECCHUH
Ha JKCILTyaTalMIo acOecTOBBIX PyIHUKOB Ha Ypale, B paifone AnanaeBcka’,

Oco0blii MOpPsOK NMPEeaOCTaBIeHU KOHIECCHI M UX MPAaBOBOM CTAaTyC HAILIM OTpa-
J)KEHHE B HpUHATOM BcepocCHICKUM UEHTPadbHBIM HCIOIHUTENBHBIM KOMHUTETOM
31 oktsa0ps 1922 1. I'pakmanckoM koaekce PCOCP, rae roBopriIocsk, 4To IpeapusITHs,
UMEIOIIHE FOCYJapCTBEHHOE 3HAYEHUE, MOTYT OBITh IIPEIMETOM YacTHOH COOCTBEHHOCTU
«HE WHAue, KAK HA OCHOBAHMM KOHIIECCHHM, HCIPANIMBAEMOH y HPaBHTEIbCTBAN™
(ct. 55 TK COCP).

[Ipu orieHKe peryaupoBaHus KOHIIECCHOHHBIX OTHOIIEHUH B COBETCKOM ITPaBe HEb3s
00OWTH BOIPOC O MPABOBOM IIOJIOKEHHH PaOOTHUKOB KOHIECCUOHHBIX MPEANPUSTHH,
TPYJ KOTOPBIX HE JIOJDKEH ObLT OBEPTaThCsl SKCILTYaTaIlH CO CTOPOHBI YaCTHOTO KallH-
Tana. Mcxoas U3 3aad, pemaeMbIX B paMKax KOHIIECCHOHHON monnTukH, Kogekc 3akoHOB
o Tpyne PCOCP, npunsareiii BUUK 9 nosiOps 1922 r., comeprkall MOJII0KEHUE O PacIpo-
CTpaHEHUH CHCTEMBI COIIMAILHOIO CTPaXOBaHUs HAa PAaOOTHHUKOB KOHIIECCUOHHBIX IIPEJ-
npusTuii (c1. 175 K30T PCOCP)*,

[Ipu cozgannn KoHIECCH M3HAYAIBHO MPEANOIaraloch MUCIOIb30BaHNE SKOHOMHU-
gyeckoro norennuaia He Toiabko PCOCP, Ho u apyrux pecnyOnuk. «Bpliitu U3 TpynHoro
HSKOHOMHUYECKOTO TIOJOXEHHS COBETCKHE PECITyONUKH MOTIIH, JIUIIb OOBEIWHHUB CBOM
XO3SICTBEHHBIE PECYPCHI U (PMHAHCOBBIE CPEACTBA A HanboJee paroHANBHOTO U TIIa-
HOMEpHOTO wHcmoyib3oBanus» (Zlatopol’skii & Chistyakov, 1972:239). U a3ra nuHus

2 TIC3. CoOp. 2-¢. T. 44. Orx. 2. Ne 47397.

22 Cwm.: KoHIieccHOHHBII T0roBOp Ha pa3paboTKy acOecTOBBIX MECTOPOXkAeHHUs Ha Ypane AMeprkaHckoilt O0b-
ennHeHHOW KoMnanuei MeIMKkaMeHTOB M XMMHUYeCKUX npernapatos // JlokymenTs! BHemHel nomntuku CCCP.
T. 4: 19 mapra 1921 r. — 31 nexabps 1921 r. Ne 286. C. 465—471.

23 Tocranosnenne BIUK ot 11.11.1922 r. «O BBenenuu B neiicteue I'paxnanckoro koaekca P.C.®.C.P.»
(Bmecre ¢ «['paxnanckum konexcoM P.C.d.C.P.») // Cobpanne yzakonenuit PCOCP. 1922. Ne 71, ct. 904.

24 Tlocranosinenue BITUK ot 09.11.1922 r. «O BBenenuu B neiicteue Koxekca 3axonos o Tpyae P.C.®.C.P.
N3n. 1922 r.» (Bmecte ¢ «Komexcom 3akonoB o Tpyne P.C.®.C.P.») // Cobpanne yzakonenunit PCOCP. 1922.
Ne 70, ct. 903.
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OTYETJINBO MPOCIIEKNBACTCS B MEPHOJ, IpeaniecTBoBaBimii oopazosannio Coroza CCP.
HOpuanuecku ObUTO0 MPEACTABIECHO TaK, YTO BHOBL 00pa3oBaHHbIe Nocie pacnaga Poccuii-
CKOW mMIiepuu pecnyOnuku nepeaasanu Poccuiickoit CoBerckoit PecnyOnuke mpasa u
MOJTHOMOYHS 110 PACIIOPSYKEHUIO CBOMMHU XO3AHCTBEHHBIMU U (DMHAHCOBBIMH PECYPCAMH.
N.B. CranuH mo 3TOMy THOBOJY OTMEYal HEOOXOIUMOCTb «OOBEAMHUTH STH CKYAHBIC
cpeacTBa Al 0ojee PaloOHAIBHOIO MX MCIOJIB30BAHHUS U PAa3BUTHS INIABHBIX OTpacien
X035HCTBA, COCTABIIIONMINX CTAHOBOH XpeOeT COBETCKOM BIIACTH BO BCEX PECITYOIHKAX»
(Stalin, 1922:145—146).

C ydeToM nepcrneKkTuB 00pa3oBaHHs COIO3HOTO TOCYAapCTBa, a TAKKE JTUANPYIOIEH
poir PCOCP B 3TOM 00BEAMHUTEIEHOM TIPOIIECCE, TTOKA3aTeIBHBI COTIIANEHHUS, 3aKITI0-
yenHble Mexnay PCOCP u Xopesmckoit CoBerckoit Hapognoit Pecrybnmukoil, a Takxke
mexay PCOCP u Byxapckoii Coetckoii Pecniy6mnmkoii. Tak, Colo3HBINH JOTOBOP MEXKIY
PC®CP un Xopesmckoii Coserckoit HaponHoit PecryOnukoit ot 13 centsiops 1920 r.
npexycMarpuBai, 9To «XCHP 00s3yeTcst He mpenocTaBiIATh MpaBa yCTPONCTBA TPOMBIIII-
JICHHBIX, TOPHBIX, 3eMJIEEBYCCKUX, TPAHCIIOPTHBIX M MHBIX MPEANPUATHH KaKUM-THOO
Apyrum rocynapctsam, kpome Coserckux Pecry6auk»? (ct. 20 Jloroopa). B DxoHoMu-
geckoM cortameHun Mexay PCOCP u byxapckoii CoeTckoit PecmyOnmkoii ot 4 Mapra
1921 r.?° comepxanoch TOMOKEHHE O TOM, YTO KOHIIECCHH MHOCTPAHHBIM KOMIIAHHSM
npenocrapisitorcss BCP tonmbko mo mpeasaputensHoMy cornacoBaHuto ¢ PCOCP
(ct. 11 Horosopa). OrpannuuBas npaso bCP Ha nmpuBneueHne HHBECTOPOB U KOHLECCUO-
HEPOB M3 KaMMTATHCTUIECKUX CTpaH, JoroBop mpeaocTaBisil MpenMyIecTBEHHOE IPaBO
Ha CO3/laHMEe MPOMBIIIIEHHBIX U UHBIX npeanpusttuid PCOCP unu npyrum CoBeTcKuUM
Pecniy6nukam (ct. 10 lorosopa).

Cuctrema opranoB PCOCP mo pykoBOACTBY KOHIIECCHSMH BBICTpPaWBaNach IOCTE-
nerHo. [lomHOMOouns B 3TOH cdepe MmoHayany oCcymecTBISUTICh Pa3sTHYHBIMK yUPEKICHH-
MU 1 BegoMcTBaMHu COBETCKOr0 rocyapcTBa, ICHCTBUS KOTOPBIX HE OBUIN COTIaCOBAHBI
Mexay coboil. Tak, meperoBopsl ¢ MOTEHIIMAIbHBIMA HHOCTPAHHBIMHU KOHILIECCHOHEPAMU
Benu HaponHblil KoMHccapuaT MHOCTPAHHBIX A€yl U HaponaHbIil koMuccapuaT BHEIIHEN
ToproBiu. [TomHOMOYMS IO BEIPaOOTKE KOHKPETHBIX PETYIUPYIONMINX JOKYMEHTOB BO3Ja-
ranuck Ha Konueccuonnyto komuccuto npu CHK PCOCP, a Ttaxke Ha ydpekIeHHBII
30 mons 1921 r. Konueccnonnsii komureT mpu BCHX PC®CP?’. Crossuryio ocTpo
npobieMy AyOnupoBaHus (YHKIMH M TOJTHOMOYHMH TOCYAapCTBEHHBIX CTPYKTYp MO
PYKOBOJCTBY KOHIIECCUSIMH, MOMBITATUCH IPEOJONIETh, pUHsB 4 ampensa 1922 r. Jlekper
CHK PC®CP «O06 yupexnaenuun [ 'maBaoro Komurera mo memam 0 KOHIIECCHSX M aKITHO-
HepHbIX 00mectBax npu CTO»?®, BO3/I0KMB Ha 3TOT OpraH 0OA3aHHOCTH O YTBEPIKICHHIO
no pekomenaanusiM CHK nmpoekToB KoHILeCCHi B yCTaBOB aKIIHOHEPHBIX OOIIECTB.

C cozmaamem Coroza CCP mpaBoBoe peryHpoBaHNE KOHIIECCHOHHBIX OTHOIICHHUI
BBIXOJWT Ha HOBBIM ypoBeHb. JloroBopom 06 obpazoBanuu CCCP ot 30 nexabps 1922 1.,

25 Corosublit gorosop Mexay PCOCP u Xopesmckoii CoBerckoii Hapoanoii Pecriy6mnuxoit / Cobpanue y3a-
KOHEHUH U pacnopsbkeHuil npasurenscTsa 3a 1921 r. M.: Vopasnenue nenamu CoHapkoma CCCP, 1944.
C. 303—305.

26 JKOHOMHMYECKOE coranenue Mexay Poccuiickoii Coserckoit @enepaturoii Couanuctudeckoi Pecry6-
mkoit U byxapckoit CoBerckoii Pecrryomukoii // CoOpaHue y3akOHEHH U pacropsDKeHHI MPaBUTEIbCTBA 32
1921 r. M.: Ynpasnenune nenamu CoHapkoma CCCP, 1944. C. 968—970.

27 BCHX — Bricmmit Coetr Haponnoro Xo3ssiicTsa.

28 CTO — Coser Tpyna u O60poHEL
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00BEIMHUBIINM YETBIPE COIO3HEIX pecnybmukn — PCOCP, YCCP, BCCP u 3CPCP*, k
BeneHuo Coroza CCP ObUIO OTHECEHO «YCTAHOBJICHHE OCHOB M OOIIEro IUIaHA BCEro
HapoaHoro xo3sicTBa Coro3a, a TaKKe 3aKIIOYeHHE KOHIECCHOHHBIX JIOTOBOPOBY
(m. 3 ct. 1 Jorosopa). Koucturynus CCCP, npunsitas 11 Bcecoro3zubim cbe3gom CoBeTOB
31 smBaps 1924 1.°°, otHOCHT K BeieHHMIO BepXOBHBIX opraHop Baactu Coroza CCP
«3aKJIFOYCHHE KOHIIECCUOHHBIX JIOTOBOPOB, KaK OOIIECO03HBIX, TAK U OT IMEHH COFO3HBIX
pectryomuk» (1. 3 cT. 1). Tem caMbIM peryinpoBaHNe KOHIIECCHOHHBIX MTPaBOOTHOIICHHHA
B CCCP crano oCcymiecTBIISTHCS YK€ Ha KOHCTUTYIIMIOHHON OCHOBE M OBLIO OTHECEHO K
00IIeCOI03HON KOMITETEHITHH.

B 11e10M KOHIIECCMOHHBIM MEXaHU3M, pealiu3yeMbli OpraHamMu rocyaapCTBEHHOMN
Biactu Ha ypoBHe Coro3a CCP 1 BXOJMBIIKX B HETO COIO3HBIX PECITyOINK, BKIFOYAJ CTa-
UM TIPEJIOTOBOPHOM pabOThI, 3aKIIOUEHHs] KOHIIECCHOHHBIX JIOTOBOPOB M MX peaiu3a-
IuU. BKITFOUEHHOCTH B 3TOT MEXaHMU3M PYKOBOJAMIMX opraHoB COBETCKOTO TOCyJapcTBa
W perJaMeHTalnusi ero Ha KOHCTUTYIIMOHHOM ypPOBHE OTYETIHBO JEMOHCTPHUPYIOT €ro
3HAYUMOCTb.

B npouecce ¢popmupoBanus opranos Binactu Coroza CCP [lekpetom ot 21 aBrycra
1923 r.*! 611 06pazoBan I'maBHsI KoHneccHonnbI komuter mpu CHK CCCP, xoTopsiit
COCPEJIOTOYHII B CBOMX PyKax BCIO JESATENLHOCTh, CBA3aHHYIO C KOHIECCHUSIMH, HA BCEM
NpocTpaHcTBe coro3Horo rocynapcetsa. [lpu CHK coro3HbIX pecnyOiuK U pH OTACTBHBIX
HapkomaTax CCCP co3maBamch KOHIIECCHOHHBIC KOMHICCHH, NEHCTBOBABIINE HA OCHOBA-
HUY U3/1aBaeMbIX [ JTaBHBIM KOHIIECCUOHHBIM KOMUTETOM JIMPEKTHB, HHCTPYKIIUN U PACIIO-
PSDKEHMIA | IO/ €To MOJHBIM KoHTposieM (cT. 5 u 6 Jlekpera). [Ipu 3ToM OKOHUYaTeIbHOE
YTBEP)KACHNE KOHIIECCHOHHBIX JOTOBOpPOB Obu10 oTHeceHo Kk Bexenumto CHK CCCP
(ct. 8 Jlekperta).

OnHoli M3 IPUOPHUTETHHIX chep peann3aniy KOHIIECCHOHHON MOIMTHKH OBLIIO COBEP-
IIEHCTBOBaHKE TOPOJICKON MHPPACTPYKTYPHI U TOPOACKOTO KOMMYHAIBHOTO XO3SICTBA,
Ha uTo 6b1T HanpasneH Jlekper BIIMK u CHK PCOCP ot 12 anpens 1923 1.2 Dot HOp-
MaTHBHBIA TPABOBOH aKT MpeycMaTpUBall 3aKJIIOYCHHUE KOHIIECCHOHHBIX JOTOBOPOB O
c/laue TOPOACKMX KOMMYHAIBHBIX MPEIMPUITUNA B KOHIIECCHIO HHOCTPAHHBIM TPaXKIaHaM
W OpraHu3allksM B Topa3io 0osee CIOKHOM MOpSAKE, YeM COBETCKHM. [IpoeKThl Takux
JIOTOBOPOB B OTHOILICHHU MTOTEHIIMAJBHBIX 3apyOeKHBIX KOHIIECCHOHEPOB HAIPAaBIISUTUCH
ryOepHCKMMHU UCTIOJHUTENBHBIME KoMuTeTamMu B Haponusiii Komuccapuar BayTpenHIX
JleIn, KOTopHIiA CO CBOMM 3aKIIFOYSHHEM TiepeapecoBhIBAI UX B [ TaBHBII KOHIIECCHOHHBIN
KOMUTET (B HEKOTOPBIX CITydasx TpeOOBaJIOCh TakKe 3aKII0UEHUE IPYTUX 3aNHTEPECOBaH-
HBIX IEHTPAIBHBIX YUPEKACHUI), Aajee MpOoeKThl MocTynamu Ha omobpenue B Coser
Hapoxnpix Komuccapos. B ciryyae npuHSATHS COBETCKHM TPaBUTEIHCTBOM IMOJIOKUTEINb-
HOTO PEIICHUS TH MPOEKTH BHOBH MOCTYIATHM B TYOCpHCKHE (00JIACTHBIC) UCITOIKOMBI,

29 JTorosop 06 o6pazosanuu CCCP ot 30.12.1922 1. // T Cwesn Cosetos Coro3a Coserckux ColuanucTuye-
ckux PecrryGuuk (20 nexabpst 1922 r.): crenorpadudeckuii otaer. M.: U3n-so BIIUK, 1922. TIpunoxenwue 1.
C.8.

30 Koucrurynus (OcuosHoii 3akon) Coroza Coserckux Conmanucruueckux Pecry6muk // Bectauk HIUK, CHK
u CTO CCCP. 1924. Ne 2, cr. 24.

3106 yupexnenuu ['1aBHOro KoHIECCHOHHOTO KomuTeTa pu Cosete Hapoaubix Komuccapos Coroza Coser-
ckux Corpanuctuueckux Pecniyonuk: Iekper CHK CCCP ot 21.08.1923 r. // Co6panue y3akonenuit PCOCP.
1923.Ne 96, c1. 952.

32 0 nopsaxe cauu ry6epHCKMU (06JaCTHBIMHU) HCIIOIHUTENLHBIMA KOMUTETAMH KOHIIECCUH HA KOMMYHAJIb-
uele npenpustust: Jexper BIIUK, CHK PCOCP ot 12.04.1923 r. // Cobpanne y3akonennit PCOCP. 1923.
Ne 31, ct. 344.
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KOTOPBIE 3aKII0YAIA UX OT CBOETO MMCHH C KOHIICCCHOHEPOM M HECITH OTBETCTBEHHOCTH
3a ux peanu3anuo. J[Jis cpaBHEHUS — KOHIIECCUOHHBIC JJOTOBOPHI B Chepe KOMMYHAIIb-
HBIX YCIIYT C COBETCKUMH TPaKIaHAMU U OPTaHU3ANUSIMHU HE TIPOXOJIUIH CTOIb CIOXKHYIO
[ENOYKYy COTIIACOBAHUM M 3aKITI0YAINCh MEXIY TYOSpHCKUMHU HCIOTHUTEIFHBIMA KOMH-
TeTaMHU U KOHIIECCUOHEPAMU.

[Ipwu 3akmroueHNH KOHIIECCHOHHBIX COTJIAIEHU HEU3MEHHO JICUCTBYET IPUHITHIT He-
JIOTTYCTAMOCTH OJTHOCTOPOHHETO M3MEHEHHUS MX yCIIOBHI, YTO HAIpaBJICHO Ha obecrede-
HUE TapaHTU{ TpaB ¥ 3aKOHHBIX MHTEPECOB YACTHBIX MHBECTOPOB B MIX B3aMMOOTHOIIIC-
HUSIX ¢ MyOJIUMYHBIM OpraHoM. B m00oM ciyuae, B KOHIIECCHOHHOM COTJIANICHUH JIOJKHBI
OBITH 3aKPEIUICHBI «TapaHTHH TPaB YaCTHOTO MHBECTOPA Kak OoJjee c1adoi CTOPOHBI B OT-
HOUICHUSX MyONn4YHO-9acTHOTO mapTtHepcTBay (Popondopulo, 2014:113). Dtu rapantun
B OTHOIIICHUU 3HAYUTEIHLHON YacTH 3alaJHBIX KOHIIECCUOHEPOB MEPECTANIN BHIMOIHSATHCS
B CBA3U CO CMEHOU MOJUTUYECKOT0 Kypca B KoHlle 20-X ro1oB. BHeapsBmniics Mo UHULIU-
atuBe B.UM. JleHmHa MeXaHHW3M KOHIIECCHOHHOM IOJIUTHKH C TMPUXOJIOM K BIJIACTH
N.B. Cranuna Obut cBepHyT. Ha ¢QoHe yTBepkIeHUS aJMHUHHUCTPATUBHO-KOMAaHIHOMN
CHUCTEMBI BHYTpPH CTPaHBI, a TakKe HeOJIarompusATHBIX SBICHUH B MHUPOBOW 3KOHOMHKE
obmee uncno nerictByromux B CCCP konreccnii crano cokpamarhses. K xonmy 1928 T.
peann30BBIBAJIOCH Bcero 68 koHIeccnoHHbIX qoroBopos (Gladkov, 1977:208). Hecmotpst Ha
CBEPTHIBAaHUE KOHIIECCUOHHOM monmuTuku COBETCKOro rocyAapcTBa B IIEJIOM, AESTEILHOCTh
OTJIENbHBIX KOHILIECCUH Mpoaokanack. Tak, BIIoTh 10 1944 r. Ha lansHeM Boctoke cyie-
CTBOBAJIM KOHIIECCUM B YTOJIbHOHW M HE(TEI00BIBAIOIICH MPOMBIIUICHHOCTH C YYaCTUEM
ousneca u3 Snonuwn, 10 1946 r. npoaomkana neiicTBOBaTh TeierpadHasi KOHIIECCHS, TPEJI0-
CTaBJICHHAS €Ille ITPaBUTENLCTBOM Poccuiickoll MMITepUr TaTCKOH KOMITaHHH.

PaccmoTpenHas B paMKkax HAcCTOAIIETO WCCIIENOBAHHUA KOHIIECCHOHHAS TOJUTHKA
CoBeTCKOro ToCcyAapCTBa, HAMpaBICHHAS HA TPUBIICYCHUE MHOCTPAHHOTO KAITUTaIa B KO-
HOMHKY, TIOJTHOCTBIO IOATBEPIKIAET OOIIYI0 HEOJOTHYECKYI0 YCTAaHOBKY OOJBIIEBUKOB
OTHOCHTEIFHO COOTHOIIIEHUS ITyOJIMYHOTO ¥ YACTHOTO B TOCYJapCTBEHHO-TIPABOBOM PETy-
JUPOBAHUH. «...MBI HUYETO ,,9aCTHOTO" HE MPU3HAEM, JIJISl HAC BCE B 00JIACTH XO3SHCTBA
€CTh MyOJIMYHO-TIPABOBOE, @ HE YaCTHOE. MBI JIOMyCKaeM KaIlluTaJIu3M TOJILKO TOCYJap-
CTBEHHBIH, a TOCYJapCTBO, 3TO — MbI», — yTBepxkaan B.W. Jleaun (Lenin, 1970:398).
DTOT Te3WC cienyeT TPaKTOBAaTh HE B IUIAHE ITOJIHOTO CBEPTHIBAHMS YACTHOMPABOBBIX
(dhopM u MeTo10B X03stiicTBOBaHMs B COBETCKOM CTpaHe, a B IUIaHE MPEBAIIMPOBAHUS Ty0-
JIUYHO-TIPABOBBIX AJIEMEHTOB HaJl YaCTHOIPABOBBIMU.

3akaouenue

Konneccnonnas momutaka PCOCP u CCCP, B xome peann3aiiui KOTOPOH aKTHBHO
HCIOJIb30BAIMCh (DUHAHCOBBIC PECYPChl M TEXHOJOIMYECKHUE JIOCTHXKCHMS 3araIHbIX
CTpaH, OTpa)kaeT COOTHOIIeHWe HHTepecoB: 1) COBETCKOro TocylapcTBa, pelIaBIIETro
OJIHOBPEMEHHO 3a/1ayyl MPEOI0JNICHHS BHEIIHEIIOJIUTUYECKON U30JILHUY, BOCCTAHOBIICHUS
MPOU3BOJAUTEIBHBIX CHJI M CO3JAHUS COIMAIMCTAYECKON IKOHOMHUKH;, 2) MHOCTPAHHBIX
KOMIIaHHIA, OPUCHTUPOBAHHBIX HA BBITOJHOC BIIOXKCHUE CBOOOHBIX KAIMTAJOB B pa3pa-
00TKy 0OOTaThIX CHIPBEBBIX PECYPCOB COBETCKOI CTpaHbl; 3) paOOTHHUKOB KOHIIECCHOHHBIX
MPEANPHUATHN, KOTOPHIM 00ECTICUNBAIIUCH YCIOBUS TPYJa U YPOBCHB JKU3HU U HE HIKE,
yeM Ha 3amajie, Npu COONIOJICHUU HOPM COBETCKOTO TPYAOBOTO 3aKOHOJATEIILCTBA.
CoueTaHue 3TUX UHTEPECOB B XOJ€ pPealu3alli KOHLIECCUOHHOU MOMUTUKU COBETCKOTO
roCy/apCcTBa JaBalio CHHEPTeTHIeCKni 3P PeKT, crrocoObCcTBYS MOAbEMY SKOHOMUKH U BBI-
X0J1y HapOJHOTO X035MCTBa HA HOBBIM YPOBEHbD.
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B cBoto ouepenp, paau UCTIONB30BaHNS MATEPUATBHBIX PECYPCOB U TIOIYUCHHS MPH-
Obun npeanpuHuMareny U naBecTopsl n3 CLIA u EBpomnbl 0X0THO 1K Ha COTpYIHHUYE-
CTBO C rOCYJapCTBOM, B KOTOPOM YTBEPIWIUCH COLIMATUCTUYECKAS SKOHOMUYECKAsl CU-
CTEeMa U COBETCKUH rOCYJapCTBEHHBIA CTPOM U Mepes; KOTOPhIM €ro JIMJEPhl CTABWIN 3a-
Jlauy «IKCIIOpTa COLUAIN3Ma» B IPYTUe CTPaHBI U MOOEAbI «MUPOBOW PEBOIIOLIMNY, YEMY
TaKKe JI0JDKHA OblIa CITOCOOCTBOBATH KOHIIECCHOHHAS TIOJTUTHKA.

KoHueccronHas NOAUTHKA aKTUBHO MCIOJB30BAJIACH ISl IPEOAOICHUS BHEIIHENO-
JIMTUYECKON H30J 0N CTPaHbI HO6€I{I/IBHIGFO conuaan3Ma U BbIXOo/Ja €€ U3 AUIlJIoOMaThu4c-
ckoit 6mokanel. [Ipu aHaM3€e MOKTPUHANBHBIX ITOIX0/I0B M IPAKTUKH CO3/JaHHS KOHIIECCUI
B PCOCP u CCCP momuyac CIIO)XHO OTIEIHTh DKOHOMHKY OT BHEIIHEH TOJUTHKH,
HACTOJIBKO BCe OBLIO B3aUMOCBSI3aHO.

HezamennurensHoro pemenus TpeboBai BOMPOC O «IEpelIeIInX M0 HaCIeACTBY» K
CoBeTcKOMYy ToCyIapCTBY KOHIIECCHOHHBIX 00si3aTenbcTBax Poccuiickoit mmmnepnu, MHO-
THe U3 KOTOPHIX HENb3d OBIII0 IPEKPATHTh B OJTHOCTOPOHHEM TOPSIKE.

B cnyuae ncnons30BaHus Ha KOHIIECCHOHHOM OCHOBE OOTaThIX MPUPOIHBIX PECYPCOB
Cogerckoii Poccuu u npuBiedeHus B €€ IPOMBILIIEHHOCTh U CENbCKOE XO3SIICTBO Kalu-
TaJoB U mepeaoBbIX TexHooruii n3 CIIA u EBpOITEI OTKPHIBATUCEH OOJBITHE BO3MOXKHO-
CTU IJIA BOCCTAHOBJICHUA U pa3BUTUA I/ICTOHICHHOf/i BHYTPCHHUMHU U BHCITHUMMU IOTPACEC-
HUSIMU CTPaHBbIL.

CosznaBas nmpeanpusATHSI Ha KOHIIECCHOHHON OCHOBE, COBETCKOE IMPABUTEIIHCTBO CTa-
BHWJIO MEpEa MHOCTPAHHBIMU MHBECTOPAMHU Tpe6OBaHI/I$I 10 00ECTICUYEHUIO TAaKUX K€, KaK B
EBponie u CLLA, ycnoBuii Tpyaa u ObiTa paOOTHUKOB 3TUX MPEINPUSATHH, KOTOPBIE CaMO
Ha TOT MOMEHT He OBLJIO B COCTOSIHHH O0ecTeunTh. TeM caMbIM IO CO3/IaHue MepCIeK-
THBHBIX MOJENEH OpraHu3aluu TpyAa Uil COBETCKOM AKOHOMMKH, KOTOPBIE IMOTOM
JOJDKHBI OBUTH BHEAPSATHCS TTOBCEMECTHO.
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HenernpoBaHHoe HOPMOTBOPYECTBO
LleHTpanbHOM nsbuparensHon kommccum Poccun

AMN. Jlonarun'b<, A.W. Majkapos?

Tenrpansnas n3buparensras komuccus Poccuiickoii denepannn,
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AnHoTtauus. [Ipodiema cucremaTu3anny 3aKOHOAATEIbCTBA aKTyalbHa, U 331a4a 10 €€ PEIICHHIO
SIBIISIETCSL YaCThIO TOCYJapCTBEHHON NMpaBoBOil ONUTHKH. [Ipy 3TOM pelieHne BhIIeHa3BaHHOHM 3a1a4u
HEBO3MOKHO B OTPBIBE OT MCCIIE0BAHUS LIEJIOTO Psijia BOIIPOCOB, 3aTParuBaroIuX Kak TEOPETUYECKYIO,
TaK ¥ NPaKTHYECKYIO0 CTOPOHY IPaBOTBOPUYECKOW M IPaBONPUMEHHUTENLHON JesTenbHocT. Hanpumep,
OJIHUM U3 TaKHX KIJIFOYEBBIX BOIIPOCOB SABJIAETCS MEPApXHsl HOPMATUBHBIX PABOBBIX aKTOB, B TOM YHCIIE
U3J]aBaeMBIX TOCYJAapCTBEHHBbIMH opraHamu Poccuiickoit ®enepaunu. JIMCKyCCHOHHBIM SBISETCS
BONPOC O HAJUYUM HOPMOTBOPYECKMX MOJHOMOYMH Y TE€X MJIM HHBIX T'OCYIAPCTBEHHBIX OPIaHOB.
PaccMoTpeHbI MPaKTUKK peain3allid MHCTUTYTa JEeJIETMPOBAaHHOIO 3aKOHOJaTeNnbcTBa B Poccuiickoit
®deneparnyu, Ha IPUMEpPE ACIErMPOBAHHOI0 HOPMOTBOPUECTBa LleHTpanbHOM H30UpaTeIbHOW KOMUCCHU
(1K) Poccuiickoit ®enepaunu. [TocnenoBarenbHO UCCIET0BaHbI BOIPOCHI O KOHCTHUTYIIMOHHO-IPABO-
BoM ctaryce [I1K Poccuu, B TOM umcie kacaromuecs i HOpMOTBOPYECKUX NOTHOMOYHH. O003HaUCHBI
pa3nru4HbIe TOYKU 3pEHHUs, CYLIECTBYIOIIIE B HAYYHOU cpejie 1o 3Toii npobiemarruke. HopmoTBOpueckue
MIOJTHOMOYHS SIBJISIIOTCS. HEOTHEMJIEMBIMU aTPUOYTHBHBIMU CBOMCTBAMH KOHCTHUTYLHOHHO-IIPABOBOTO
craryca LIUK Poccun. Mcxons u3 NOCTaBIeHHBIX 3a/1a4, UCCIEIYIOTCS BONPOCH! (OopM HOpPMAaTHBHBIX
npaBoBbix akToB I[UK Poccum, kak MCTOYHMKOB KOHCTHUTYLIMOHHOTO IpaBa. ABTOpaMH 00O3Ha4eHa
HEOOXOMMOCTh B AuBepcu¢ukanuu aktoB, uznaBaeMmbix [[UK Poccun B pamMkax MCIONHEHHS CBOMX
HETIOCPEACTBEHHBIX MOJHOMOYMH, C aKTaMH, U31aBaeMbIMH B PaMKax JI€JIETMPOBaHHOIO HOPMOTBOpYE-
crBa. OTzenbHOE BHUMaHME OOpaIleHO Ha HOPMATHBHO-IIPABOBOE PETYJIUPOBAHUE OTHOCUTENHHO
HOBOIl M30MpaTeJbHOW MpoIenypsl — JUCTAHIMOHHOTO 3JEKTPOHHOTO TOJIOCOBAaHHSA. Y4HThIBas
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KOJIOCCAIBHYI0 3HAYUMOCTh Ui TOCY/apCcTBAa M €ro OOS3aHHOCTh 1O O0ECHEeUCHHI0 MPO3PaYHOCTH
U JISTUTUMHOCTH TIPU MPOBEIEHHE 3JICKTOPAIBHBIX MPOLEYp, OOBICHUMO, YTO UX 3aKOHOJAATENIbHOE
peryJUpOBaHUE JIOJDKHO OBITh a/ICKBATHO YPOBHIO PELIaeMBIX 3a/a4. ABTOPHI MOJIAralOT, YTO aKThI
JIEJIErMPOBaHHOTO HOPMOTBOPYECTBA, IIPH YCIOBUH COOJIIOACHUS ONpEIeIeHHbIX OrpaHUYeHU 1 Tpebo-
BaHWii, OTBEUYAIOT 33JJaHHBIM XapaKTePUCTHKaM. METOTMUECKYI0 U METOI0JIOTHYECKYTO 0a3y UCCIeIoBa-
HHS COCTaBWJIM JUAJICKTUYCCKHA METOJ, a TaKKe METOAbl aHallu3a, CHUHTE3a W aHAJIOTMH, a TaKXe
(hopMaNbHO-FOPUANIECKUN M CPABHUTEIHHO-TIPABOBOM.
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Abstract. The issue of systematization of legislation is quite relevant and the task of solving it is
part of the state legal policy. At the same time, the solution of the above problem is impossible in isolation
from the study of a number of issues affecting both the theoretical and practical aspects of lawmaking
and law enforcement activities. For example, one of these key issues is the hierarchy of normative legal
acts, including those issued by state bodies of the Russian Federation. The issue of standard-setting
powers of certain state bodies is quite controversial. The article investigates the practice of implementing
the institution of delegated legislation in the Russian Federation on the example of the practice of
delegated rulemaking of the Central Election Commission (CEC) of Russia. The study consistently
considers issues of the constitutional and legal status of the Central Election Commission of the Russian
Federation, including regulatory powers related to it. Various points of view relevant to the scientific
community on this issue have been outlined. At the same time, the authors proceed from understanding
that rulemaking powers are integral attribute properties of the constitutional and legal status of the CEC
of Russia. Based on the tasks set, the issues of the forms of regulatory legal acts of the CEC of Russia as
sources of constitutional law are investigated. The authors indicate the need to diversify acts issued by
the CEC of Russia within the framework of exercising its direct powers, with acts issued within the
framework of delegated rulemaking. In this regard, special attention is paid to legal regulation regarding
the new electoral procedure - remote electronic voting. Given the enormous importance for the state and
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its obligation to ensure transparency and legitimacy in electoral procedures, it is clear that their legislative
regulation should be adequate to the level of tasks to be solved. At the same time, the authors believe that
acts of delegated rulemaking, subject to certain restrictions and requirements, meet the specified
characteristics. The methodological basis of the study includes the dialectical method, methods of
analysis, synthesis and analogy, as well as formal-legal and comparative legal methods.

Key words: Central Election Commission of the Russian Federation, delegated rulemaking, remote
electronic voting, normative legal acts of the CEC of the RF, systematization of legislation, “hard”
constitutional law, “soft” constitutional law
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BBeaenue

CymiecTByromue mpooieMbl B chepe CHCTEMaTH3allnN 3aKOHOIATETHCTBA OTMEUCHBI
B TIACTIOPTE TOCYAAPCTBEHHOM MporpaMmsbl «HOCTuIusay, K CTpaTernaecKuM IIPUOPUTETAM,
KOTOPOM, HAIPUMEP, OTHECEHO CO3/JaHHe €AMHOTO rOCYyAapCTBEHHOTO HHPOPMAIIMOHHOTO
pecypca omu(ppoOBaHHBIX HOPMATHBHEIX TIPaBOBBIX akToB'. B omoTHenue K 3TOMy OBLIO
m3nano pacnopsokenue llpesumenta Poccuiickoit ®@emeparmu ot 1 wrons 2022 .
Ne 202-pn «O MexxBenOMCTBEHHOH paboueil rpymme nmo pa3paboTke MpoeKTa rocyaap-
CTBEHHOH MPOTrpaMMBbI [0 CHCTEMATH3AIMH PABOBBIX aKTOB OPTraHOB ITyOJIIMYHOMN BIIACTH
Bcex ypoBHeii».” Kak M3BECTHO, FOCYyJapCTBEHHBIE TPOTPAMMBI SIBIISIOTCS JOKYMEHTAME
CTPATETUYCCKOr'o IMJIaHUPOBAHUA, B CBA3U C OTUM CTAHOBUTCA OYCBUIHBIM, UTO CUCTCMA-
TH3alUsl 3aKOHOJIATENILCTBA OTHECEHA K CTPaTerMYecKUM 3aadaM rocyaapcrsa. OmaHaKo
€€ PelIeHHIO JOJDKHA MPEANIECTBOBATh BHIPA00TKa HEKHUX OOIIEPU3HAHHBIX KOMIIPOMHUC-
CHBIX JOKTPUHAJIBHBIX HpeIlCTaBJIeHI/II‘/'I 06 HUEPpAPXHUU UCTOUYHHUKOB OTCYECTBCHHOI'O IIpaBa
U CyOBeKTax, HaJlelIeHHBIX HOPMOTBOPYECKUMHU TTOJTHOMOYHUSIMHU.

besycioBHO, Ipo0iIeMa HOPMOTBOPUECKOM AeITebHOCTH L{eHTpansHo# n30nupareis-
Hoit komuccuu Poccuiickoit deneparuu (LMK Poccun) siBnsieTcss cocTaBHOI 9acThio 3TOM
Oonee MUPOKOH MPOOIEMBI U TIPH STOM BCE Yalle CTAHOBUTCS 0OBEKTOM HCCIICTOBAHMUS
OTEUYECTBEHHBIX MpaBoBe/oB. CTONH MPUCTaTbHOE BHUMAaHHE MMEHHO K ACSTeThHOCTH
LUK Poccuu 00BsICHUMO, TIOCKOIBKY cdhepa dJIEKTOPATBHOTO 3aKOHOIATEIbCTBA — OJTHA
U3 BAKHEHIINX C TOYKU 3pEHMSI TIOCTPOEHUS JEMOKPaTHYECKOT0 MPaBOBOTr0 ITOCY1apCTBa,

1 Cm. nogpobuee: Ilocranosnenue IlpasurensctBa Poceuiickoit ®enepannn ot 15.04.2014 r. Ne 312 «O6
YTBepXkICHHH rocyaapcTBeHHOW mporpammbl «FOctunms» // CobOpaHue 3akoHOJaTenbcTBa Poccuiickoit
Deneparmu. 2014. Ne 18 (u. II). ct. 2158.

2Cwm. noapobGuee: Pacnopsixenne Ilpesunenta Poccuiickoit ®@emepammu ot 01.07.2022 r. Ne 202-pn
«O MeXBeIOMCTBEHHOI paboueil Tpymie o pa3paboTKe MpoeKTa rocy1apCTBEHHOH MPOrpaMMBI 10 CHCTEMa-
TH3alUM TPABOBHIX aKTOB OpPraHOB ITyONMYHON BIIaCTH BCeX ypoBHei» // CoOpaHue 3aKOHOZATEIbCTBA
Poccuiickoit deneparun. 2022. Ne 27, ct. 4825.
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TaK Kak HMEHHO B TMpolecce BHIOOPOB MPOHMCXOAUT IIepeaadya BIACTH OpraHam
TOCY/IapCTBEHHON BJIACTH M BBIOOPHBIM JOJKHOCTHBIM Juiiam (Ebzeev, 2019b:474;
Luchin, Ebzeev & Khazov, et al. 2019). Llentpansuas uzdbuparenbHas komuccus Poccuii-
ckoit @enepanyy BEICTYIA€T TEM CAMBIM ITOCPEIHUKOM, 00ECTIEYMBAIOIINM 1 OPTaHU3YIO-
MM JIeJIeTalNIo IPaBa Ha y4acTUE B OCYIIECTBICHUH FOCYAApCTBEHHO BIaCTH OT HapoJa
HETIOCPEJICTBEHHO K JIMIAM, HaJeIeMbIM TPEICTABUTEIBHBIMH MOTHOMOUHAMU. VcXoms
13 DTOW BaKHEHIIeH KOHCTUTYIIHOHHOW (yHKIIUW, BO3JIOKCHHOW Ha KOMHUCCHIO, a TaKKe
YUHUTHIBasI TUTAHOMEPHOE CTAHOBJICHHE U Pa3BUTHE OTEYECTBEHHBIX HHCTUTYTOB ITUTIOPANIH-
ctudeckoit nemokparuu, cratyc LIMK Poccun B ennHO#M crucTeme myOIMYHOM BIACTH BO3-
pacraert, 4To BBIpa)KaeTcs, HapruMep, B TEHJACHIINN K PACITUPEHUIO TOTHOMOYHH Ha OCY-
HIECTBJICHHE HE TOJILKO MPABOMPUMEHUTENFHON, HO M TPABOTBOPYECKON (QYHKIIUH, B TOM
yrcie B GopMe AeIerupoBaHHOTO HOPMOTBOPYECTBA.

B T0 %€ BpeMs y OTeueCTBEHHBIX IIPABOBEIOB BCTPEYAIOTCS IOBOIBHO MPOTUBOPEUH-
BBIC TOUYKH 3peHMs Ha Hammuue y lleHTpanpHOi n3bupaTenbHoi komuccnn Poccutickoit
®denepanny MOJHOMOYMH HA M3JJaHME HOPMAaTUBHBIX IMPABOBBIX aKTOB. Tak, HEKOTOPHIE
aBTOPHI YKa3bIBAIOT, uTO «baktudecku LlenTpanpHas n3buparenbHas komuccusi PO uH-
CTPYKIINU, WHBIE HOPMATHBHBIE yCTAHOBJICHHWS (pEIICHHUs) MO BOMPOCAM MPHUMEHEHUS
(benepanbHOTO 3aKOHOJIATEIHCTBA YTBEPIKIAET HOPMATHBHBIM MPAaBOBHIM aKTOM B BHUJIE
MOCTaHOBIICHHS, YTO el He mpegocTaBieHO (enepansHbiM 3akoHOM» (Dogadailo &
Gorlachev, 2018). [Ipyrue aBTOBI TakKe MOAYECPKHUBAIOT HEONPEICICHHOCTh CTaTyca
nHcTpykuit UK Poccun (Artemova & Romanovskaya, 2017).

BrlmienazBanHas MO3UIMS IPEJCTABIAETCS CIIOPHOM KaK C TOYKH 3pEHMs 3aKOHOa-
TEIBHOTO 3aKPETUICHIS, TaK M ¢ TOYKU 3PEHHUS CYNIECTBYIONINX TEOPETUIUECKHUX MPEACTaB-
JIeHWiA, HO 00BsCHIMA TI0 psAxy npuanH. ClleyeT OTMETUTh, YTO B OT€YECTBEHHOU IOpH-
JUYECKOH HayKe HEOIHOKpPAaTHO o0pamajoch BHHUMaHHE Ha HEOOXOAWMOCTH MPHHSTHS
(henepabHOTO 3aKOHA, KOTOPBIM IPEIONArajJoch 3aKperuTh HEPAPXHUI0 U CUCTEMY HOP-
MAaTHBHBIX MPaBOBBIX akTOB B Poccuiickoit ®denepaunn. Ha ceronusmnmii 1eHp B oTede-
ctBeHHOM 3akoHozAarenbcTBe (KAC PO, ATIK P®d) 3akpernsieHsl Takue TEPMHUHBI, KaK HOP-
MaTHBHBI IPABOBOH aKT M aKT, COAEPIKAIINNA Pa3bICHEHUS 3aKOHOAATENILCTBA U 00Maza-
IOIINI HOpMATHUBHBIMU CBOViCTBaMU. [IpH 3TOM MpH3HAKH, XapaKTEepPH3YIONUe KK U3
Ha3BaHHBIX aKTOB, 3aKpeIUIeHbI B nocTaHoBieHuu [lnenyma Bepxosaoro Cyna Poccuii-
ckoii @enepanyu ot 25.12.2018 Ne 50 «O mpakTrke pacCMOTpeHHs CyIaMH Jiell 00 ocra-
pUBaHUHM HOPMATHUBHEIX MPABOBBIX aKTOB U aKTOB, COJIEPIKAIINX PA3bSICHEHUS 3aKOHO/IA-
TeNbCTBA M 00NIAIAOIIMX HOPMATUBHEIMH CBOHCTBAME.

HHCcTHTYTOM 3aKOHOAATETHCTBA U CPABHUTEIHHOTO MpaBoBeneHus npu [IpaBuremns-
ctBe Poccuiickoii Deeparuu ObUIO MOATOTOBICHO HECKOJILKO PENAKIMK MPOEKTa (ejie-
panpHOTO 3aK0oHa «O HOPMATUBHBIX IIPABOBBIX akTaX B Poccuiickoit denmeparimy, o1HaKO
B HACTOAIINI MOMEHT OH He MpUHAT'. K 0JHUM M3 ITaBHBIX JOCTOMHCTB BBIIIEHA3BAHHOTO
MPOEKTa CTOMT OTHECTH YCTAHOBJICHWE KOHKPETHBIX NEPUHHUINN, OMPEIEIISIONINX TaKue
MOHATHS, KaK MPaBOBOM akT, HOpMATHBHBIE IpaBoBble akThl Poccuiickoit denepanuu,
M0JlT KOTOPBIMH TOHHMMAIOTCS HE TOJBKO HOPMAaTHBHBIE IpaBoBble akThl [IpesmmeHta

3 Tlocranosnenue Ilnenyma Bepxosuoro Cyma Poccuiickoit ®enmepauuu ot 25.12.2018 Ne 50

«O npakTHKe pacCMOTPEHUs CyJaMH Jied 00 OCTIapyBaHHN HOPMATHUBHBIX MPABOBBIX aKTOB M aKTOB, COAEPIKa-

[IMX Pa3bsICHEHUsI 3aKOHO/ATENbCTBA M 00JaJalouX HopMaTuBHbIME cBoiicTBamm» // CIIC KoHcyiaprant

Inroc.

4 Cm. moppoGuee: T 0] P Hckoit @ -
. po6uee: ITpoekT denepanbHOro 3akona «O HOPMAaTHBHBIX MPABOBHIX akTax B Poccuiickoit denepa

M) (MHUOUATHBHBIN 3aKOHOMPOEKT). M.: HCTUTYT 3aKOHOMATENbCTBA M CPAaBHUTEIHLHOTO MIPABOBEICHUS

npu IIpaBurensctBe Poccuiickoit @enepannu, 2013. 70 c.
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Poccwuiickoit ®eneparum, [IpaBurenscTBa Poccuiickoit denepanuu, pemepaibHBIX opra-
HOB UCIIOJIHUTEIBHOM BJIAaCTH, HO U HOPMaTHUBHBIE IPaBOBbIE akThl LleHTpanbHO n3bupa-
TenbpHON KoMuccum Poccuiickoit @enepanuu, LlenrpansHoro 6anka Poccuiickoii denepa-
UM U MHBIX TOCYAapCTBEHHBIX OpraHoB. Kpome Toro, mpoekToM QelepaibHOro 3aK0Ha
«O HOpMaTHBHBIX NMPaBOBHIX akTax Poccuiickoit denepannny npeayarajoch yCTaHOBUTh
(hOpMBI, B KOTOPBIX 3TH HOPMATHUBHBIE ITPABOBBIE aKTHl MOTYT IIPHHUMATHCS, YTO UPE3BHI-
YaifHO BaXXHO C TOYKH 3PEHHS CHCTEMAaTH3allMH 3aKOHOAATEIhCTBA M O0ECTIeUeHUs €ANH-
CTBa MIPaBOBOr0 MPOCTPAHCTBA.

Jleno B TOM, UTO NCXOAS U3 CIOKUBIIEHCS IPAaKTUKKA OYKBaJILHOTO TOJIKOBAHUS HOPM
3aKOHOJIaTeNIbCTBA IPUHATO CUUTATh, YTO IPABOM U3/aBaTh HOPMATHUBHBIE IIPABOBBIC AKThI
HaJIEJICHbl UCKJIIOYUTEIBHO OpraHbl FOCYAapCTBEHHOM BJIACTH, B TO BpEeMs Kak rocyaap-
CTBEHHBIE OPTaHbl M3JAIOT HOPMATHUBHBIE AKTHI, IPHU 3TOM NPUHIMIHAAIBHOE pa3IHyune
MEXIY STUMHU aKTaMU 3aKOHOJATENbHO HE YCTaHOBJIEHO. BMmecTe ¢ TeM cyuiecTByromas
[IpaBOBasi HEONPEJECIECHHOCTh CO3AAET YCJIOBMS JUISl CYLIECTBOBAHUS PAa3IMYHBIX TOYEK
3peHHUs B OTHOLLCHUN Hamuuus y (eepaibHbIX TOCYyIapCTBEHHBIX OPTaHOB, B TOM YHCIIE
y LlenTpansHoit n30uparensHoil komuccuu Poccmiickoit demepariiy, HOPMOTBOPUIECKUX
MOJTHOMOYHH. B CBsI3U ¢ 3TUM BUANTCS 11e1ecO00pa3HBIM JIeTalbHEE PACCMOTPETh IPaBO-
Boii craryc lleHTpanbHON M30UpaTeTbHON KOMUCCUH, KOTOPBIN TaKKe SBISETCS TUCKYC-
CHOHHBIM B IOPUIMYECKOMN HAYKE.

Koncrutynuonno-npasosoii craryc LIUK Pocenn

Ecnu pa3oOpathcs B yka3aHHOM BOIIPOCE, CIIEyeT OTMETUTh, YTO HOPMOTBOPYECKIE
noinHomouust [IUK Poccum 3akperuieHbl B pa3iiMUHBIX 3aKOHOJATENIbHBIX akTaX. Tak,
OenepanbHbIM 3aKOHOM «O0 OCHOBHBIX TapaHTHUSAX N30MPATENbHBIX [IPaB U [IpaBa Ha yda-
ctue B pepepenmyme rpaxaan Poccutickoit @enepannm» ycTaHOBIECHO, 9To LleHTpanbHas
n30upaTenbHas KOMHUCCHS B TIpesiesiax CBOeH KOMITETEHITHH BIIpaBe N3aBaTh HHCTPYKIIUU
M0 BOMpPOCaM €JMHOOOpa3HOTO NMpHMEHEHUs, o0s3aTeNbHBIE AN UcHonHeHus. Kpome
TOTO, coryIacHO JacTd 4 ctaTh 30 denepanbHOTO KOHCTUTYIIHOHHOTO 3aKkoHa «O pede-
peanyme Poccuiickoit denepaunmn», yactu 3 crateu 19 deaepansHoro 3akona «O BbIOO-
pax IIpe3sunenta Poccuiickoit @enepaunny», yactu 3 cratbu 27 denepalbHOTO 3aKOHA
«O BeIOOpax nmemyTaTtoB ['ocynapctBennoit Jymer @enepanpaoro Cobpanust Poccuiickoit
®enepaunn» ycranosneHo, uto LUK Poccuu npuHUMaeT MHCTPYKIMHU U UHblE HOPMAMUG-
Hble akmbl TI0 BOIIPOCaM eIMHOOOpPa3HOTO MPIMEHEHHS BBIIIIEHA3BAaHHBIX 3aKOHOB.

OCHOBHOI IPUYMHOIN HEONIPENEICHHOCTH MIPABOBOIO CTaTyca KOMUCCHH BBICTYTAeT
y3KO€ MOHUMaHUE HEKOTOPBIMU aBTOPAaMU KOHCTUTYLIMOHHO-TIPABOBOT'O MPUHLIUIIA Pa3/e-
JICHUSI BIIACTH HA 3aKOHO/IATENbHYI0, HCTIONIHUTENBHYIO U CYAeO0HYI0, U HEBO3MOKHOCTH B
CBSI3U C 9THM OTHeCTH lleHTpanbHyr0 U30MpaTeNbHYI0 KOMUCCHIO HH K OJHOW W3 HHX.
Kpome Toro, CTOpOHHUKHA HaHHOTO MOAXOJa OTMEUaroT, 4To B crathe 11 Koncturynun
Poccuiickoit deneparun npeacTaBieH 3aKphITHINA TIepeueHb CyObhEKTOB, Ha/IEIEHHBIX TOC-
yIapCTBEHHO-BIACTHBIMU MMOJTHOMOYMSIMH, a, CJICAOBATEIBbHO, UMEIOITUMHU KOMIIETECHIUIO
Ha M3JaHME HOPMAaTHUBHBIX IIPABOBBIX aKTOB. YuuThiBas, 4yTo LIK Poccun cpenu Hux He
3HAYUTCSI, TO JICNIAETCS BEIBOA O TOM, YTO KOMHCCHS HE 00J1a1aeT COOTBETCTBYIOLIMMH TI0JI-
HOMOYUSIMHU JUIsI OCYILIECTBIIEHUSI HOPMOTBOPUYECKON AESITEIBHOCTH.

Kax m3BectHo, llentpanpHas m3buparenpHas komwuccus Poccuiickoit deneparnuu
ABIISIETCS (pelepalibHbIM TOCYJIaPCTBEHHBIM OpPTaHOM, OpPTaHH3YIOIIUM TMOATOTOBKY
U TIPOBEJCHHE BBIOOPOB, pedepeHmyMoB B Poccuiickoit demepaliii B COOTBETCTBUH
C KOMIIETeHLIMeH, ycraHoBIeHHOH DenepanbHbiM 3aKOHOM «OO0 OCHOBHBIX T'apaHTHX
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n30MpaTebHBIX TIpaB W MpaBa Ha ydacThe B pedepeHmyMe rpaxkmaH Poccutickoit
denepanun» U MHBIME (eiepadbHBIME 3aKOHAMK . HecMOTpsl Ha OTCYTCTBHE MPSAMOTO
ykazanus B Koncruryuuu Poccuiickoit @eaepauuu, no cBoeit npupoae LlenrpanabHas uz-
OuparenbHas KOMUCCHS SIBISICTCS KOHCTUTYIIMOHHBIM OPTaHOM, KOTOPBIN BBITIOTHSICT KOH-
CTUTYIIMOHHO-3HauuMble (QyHKkimu. Kak cnpasegmuso ytBepxkmawor b.C. D03ecB
1 B.E. UypoB: «...opraHu3aItis moaroTOBKH U MPOBEACHIS BEIOOPOB — CaMOCTOSTEIbHAS
cepa rocyapcTBeHHO-BiIacTHOM AestenbHocT» (Churov & Ebzeev, 2011). Takas Touka
3peHUs B IOJTHOM Mepe O0TpaxaeT CIOKUBIIYIOCS IEHCTBUTELHOCTD, TOCKOJIBKY pa3BUTHE
JIEMOKPATHYECKIX MHCTHTYTOB, DBOJIOIUS MPEICTABICHUA O TIPABOBOM TOCYIapCTBE, a
BMECTE C HHM M pacIIupeHue cepbl OOIIEeCTBEHHBIX OTHOIICHH, 0XBAaThIBAEMBIX HOP-
MaMH 3JIeKTOPAIEHOTO 3aKOHO/MATENbCTBA, TPEOYIOT CHCTEMaTHIECKOHW IMOCIeI0BaTENb-
HO# paboThI, KOTOpas HE OTPAHUYNBACTCS MCKIIOUYUTEIHHO SIUHBIM JTHEM TOJIOCOBAHUS.
W3 caMux 0CHOB KOHCTUTYLMOHHOTO CTposi Poccuiickoii @enepanuu, a MMEHHO 3aKpeTLIsi-
IOIUX (peiepaTUBHOE YCTPOUCTRBO, IPOUCTEKAET HEOOXOIMMOCTh B YIIPABJICHUU U30Mpa-
TETBHBIM MPOIECCOM Ha Pa3NIMYHBIX YPOBHSX, & YIPABICHUE HE BO3MOXKHO B YCIOBHIX
OTCYTCTBHSI TOCY/IapCTBEHHO-BIIACTHBIX ITOJTHOMOYHI.

N3buparenbHbIi mpoliece U mnpoieaypa pedepeHayMa IpeCTaBsioT Co00M ClI0XK-
HBbIE MHOTOACIIEKTHBIC TPOIIETyPhI, B KOTOPBIX 33J€CTBOBAHBI 1 YIaCTBYIOT MHOTHE JIPY-
e CyOBEKTHI, B TOM YHCJIE TOCYIapCTBEHHBIX opraHbl: «OmHako umeHHo [{UK Poccnn
3aHMMAeT JIOMHHHUPYIOIIEE MOJI0KEHUE B CUCTEME MHCTUTYTOB, 00ECIICUNBAIOIIUX Opra-
HU3aIUIO MTOITOTOBKYU M TIPOBEICHNST CBOOOIHBIX BEIOOPOB U pedepeHyMa Kak BBICIIIETO
HEIMOCPEICTBEHHOTO BRIPAKCHIS BIIACTH HApOa, OH HE3aBUCUM M CAMOCTOSTEIICH B CBOCH
nesitensHOCTHY (Churov & Ebzeev, 2011). 3aeck npencraBisieTcss yMECTHBIM TPOBECTH
HeOOoIIbIIIoe CpaBHEHNKE. [[eo B TOM, YTO ynpaBiieHne H30UpaTeTbHBIM IIPOIIECCOM B KakK-
JIOM JIEMOKPAaTUYECKOM TOCYAapCTBE UMEET CBOIO crelu(puKky. B OONBIIMHCTBE U3 HUX
CO3/Ial0TCS pa3jilyHble KOMHUCCHH, OONaJarollie pa3HOW MOIHOTOH MOJTHOMOYHH, HO
BCTPEUAIOTCS ¥ MPUMEPBI, TJIC YIIPABICHNUE U30HPATEIIbHBIM ITPOIIECCOM OTJIAHO HA OTKYII
WCTIOTHUTENHHON BiacTH. B wacTHOCTH, BO DpaHnny TaHHBIHA BOIIPOC OTHECEH K KOMIIE-
tenuu [IpaBurenscTBa 1 KOHCTUTYLIMOHHOTO coBeTa, a B @PI" BakHEHITyIO pOJIb UTpaeT
MuHUCTEPCTBO BHYTPEHHUX JEI.

Kak 6p110 cKa3aHO BHIIIE, TOCYJapCTBEHHO-BIIACTHBIC TOTHOMOYHS LIeHTpansHo u3-
OuparenbHON KoMuccuu Poccuiickoit @enepanyu B cepe opraHu3anusi MOJTOTOBKU U
MIPOBEJICHHUS TOJIOCOBAHMSI JIOCTaTOYHO OOMMpHEL. [IpudeM 3aTparuBaroT camble pa3HbBIE
chepsl TocyIapcTBEHHOTO yIpaBicHHS. Tak, UCXOAS U3 MONOXKEHUH yacTh 9 cTaThu 21
®denepanbHoro 3akoHa «O0 OCHOBHBIX rapaHTHIX M30MpaTEIbHBIX MPAB M MpaBa Ha y4a-
cte B pedepeHayMe rpaxaan Poccuiickoii @enepannum» MOXHO TOBOPUTH O GYHKIHIX B
chepe TEeXHIIECKOT0 PEeryIUPOBAHMS M FOPHUIMIESCKOTO UX 3aKPEIUICHHSI. JTO KACAETCS KaK
BOIPOCOB OpraHu3aliy pa3pabOTKH W YTBEPKICHHS HOPMATHUBOB TEXHOJOTHYECKOTO
obopymoBaHus (KaOWHBI IS TOJIOCOBAHUS, SIIUKHU IS TOJIOCOBAHUSA) IUIS YIACTKOBBIX
KOMHUCCUH, TaK U BHEAPEHUS, HKCIUIyaTalllsd U Pa3BUTHUS PA3IUUYHBIX aBTOMATHU3UPOBAH-
HBIX cucTeM’. BayKHO# 4acThIO ABJIAETCA METOIMUECKAs ¥ 00PA30BATENbHAS AEATENEHOCTD.

3 Menepanbublii 3akoH 0T 12.06.2002 Ne 67-03 «O6 0OCHOBHBIX TapaHTUAX M30MPATENBHBIX IPAB U MPABa Ha
yuactie B pedepeHnyme rpaxaan Poccuiickoit @enepamnm» / Cobpanue 3akoHonarenbctBa Poccuiickoit
Oeneparmu. 2002. Ne 24, cr. 2253.

¢ Cm. mozmpobuee: denepanbupiii 3akonH o1 12.06.2002 Ne 67-P3 «O6 OCHOBHBIX TaPAaHTUAX W30MPATETbHBIX
IpaB U IIpaBa Ha yJacTue B pedepenayme rpaxnan Poccuiickoit ®eneparumny / Cobpanue 3akoHOATEIBCTBA
Poccuiickoil ®enepanuu. 2002. Ne 24, ct. 2253.

CONSTITUTIONAL AND MUNICIPAL LAW 343



Jlonamun A.1., Manxapoe A.U. Bectank PYIH. Cepust: FOpumnueckue rmayku. 2023. T. 27. Ne 2. C. 338—353

OTnenpHO CTOUT OTMETHTH, uTo LUK Poccum HameneH mupokuM CieKTPpOM KOHTPOIBHBIX
Y IPaBO3AIIUTHBIX (PYHKLHUH, BEIPAXKAIOMINXCS B 3aKPETUVICHUH 32 KOMUCCHEH MOTHOMOYHH
10 OCYLIECTBIICHUIO KOHTPOJIS 32 COOII0IeHNEM N30MpaTeIbHbIX [IPaB U IIPaBa Ha y4acTHe
B pedepenayme rpaxkaan Poccuiickoit denepannu; paccCMOTPEHHIO Kano0 (3asBICHNN) Ha
pelenus u gedcTBus (0e31eiiCTBUS ) HUKECTOAIMX KOMUCCHI U IPUHSITHUIO MO YKa3aHHBIM
an06aM (3asBICHHAM) MOTHBHPOBAHHbIE PEIICHNUS .

Kak BuiHO U3 puBEaeHHBIX IPUMEPOB, Bo-niepBhIX, LIMK Poccun obnagaer 3akoHo-
JaTeIbHO 3aKPEIUICHHBIMU TOCYAapCTBEHHO-BIACTHBIMH ITOJHOMOYMSIMHU, I103BOJISIO-
IMMU KOMUCCHH B Mpenenax, ycraHoBieHHbIX KoncTtutyuuein Poccuiickoit denepaunu u
COOTBETCTBYIOIIMMH 3aKOHAMH, IPHHUMATh HOPMATHBHBIE aKThI, KOTOPBIE CIIOCOOCTBYIOT
OCYILECTBIICHHUIO TOCYAAapCTBEHHOTO YMpPAaBJICHUS B cCQepe 3NEKTOPAIbHBIX MPOLEYD.
Bo-BTOpBIX, 0011ECTBEHHBIE OTHOIIEHHS, BOSHUKAIOIUE B IIPOLIECCE OPTaHU3aINHU, IOAT0-
TOBKM M TIPOBEJEHHS T'OJIOCOBAHUS, BKIIIOYAIOT MHOXECTBO CYOBEKTOB, BBICTYIAOLINX
B Pa3IMYHBIX CTaTycaxX. YUYHUTHIBas crenuuuecKyto cepy UX B3aUMOACHCTBHSA, TpeOy-
eTcs JeTajbHas pPeriaMeHTalysl JOIyCTUMOIO IOBEICHUS U ACUCTBHH, KOTOphHIE HE
JIOJDKHBI HapyIIaTh OCHOBOIOJArarouiie KOHCTUTYIIMOHHBIE MPUHLUIIBI OpraHU3aIllul U
MIPOBEJIEHNS TOJI0COBaHUA. B-TpeThuX, OT NI, OTBETCTBEHHBIX 332 OPraHU3AINIO U ITPOBE-
JeHHE MPOLIEYPHI FOJIOCOBaHMS, TPeOyeTCs BRICOKUH yPOBEHBb MPOECCHOHANBHBIX HABbI-
KOB M 3HaHWH. IMEHHO OT KOMIETEHIIMN YKa3aHHBIX JIMI] BO MHOTOM 3aBHCHUT JIOCTOBEP-
HOCTb BBIpa)KEHHSI BOJIM HAPOJ1a, &, CIEJ0BATENbHO, U OyIET ONpeaensiThes JISTHTUMHOCTD
BJIACTH HA KXl CIEAYIOMINN 3IIEKTOPAJIbHBIA UK. TakuM 00pa3oM, BBIAEICHUE TOC-
YIapCTBEHHOTO YTIPaBIICHUS M30HMPATEILHBIM MPOIECCOM B OTIEIHHYI0 000COOIICHHYIO
cdepy rocy1apcTBEHHOTO aJMIHUCTPUPOBAHUS MIPEICTABISIETCS CIIPABEIMBBIM, OTBEYA-
IOIIMM Kak OCHOBaM KOHCTHUTYLMOHHOTO CTpOS, TaK M HPUHIMIIAM PALHUOHAIBHOTO
YCTPOMCTBA TOCYAAPCTBEHHOT'O YIIPABJICHHS.

PaccmarpuBas manee Bompoa o cratyce LleHTpanpHOW M30MpaTensHON KOMHUCCHU
Poccuiickoii denepaunu, cinenyeT oOpaTuTbes K mpoOieMe pa3rpaHiYeHus TAKUX TEPMU-
HOB, KaK «TOCYIapCTBEHHBIH OpPTraH» M «OpraH rocylapcTBEHHOH BiacTu». Ilo MHeHHIO
A.M. OcaBenoka «pa3HHULIa MEXAY IBYMS YKa3aHHBIMH TEPMHUHAMH OIPEAEISIETCS TEM,
HACKOJIBKO OOIIeH SIBISIETCS XapaKTepUCTHKa KOHKPETHOTO OpraHa, ero (GyHKLUUH U TOJ-
HOMOuUMs. B 3aBUCHMOCTH OT MX cOYeTaHUsI KOHKPETHBIM FOCYJapCTBEHHBIN OpPraH MOXeET
OBITH OPraHOM I'OCYJapCTBEHHON BJIACTH, OPIaHOM I'OCYIApCTBEHHOM BJIACTH C OCOOBIM
CTaTyCcOM MU BCTIOMOTaTeIbHBIM FOCYJapcTBeHHBIM opranom» (Osavelyuk, 2017). Aptop
MOJIaraeT, YTO: «...TOCYJApCTBEHHBIH OpraH — 3TO CaMOCTOSITEIBHOE 3BEHO Tocylap-
CTBEHHOTO amnmapaTa (rpa<IaHUH WM OPraHU30BAaHHBIN KOJJIEKTUB TPAXKAaH), HaJeIeH-
HBI TOCYJapCTBEHHO-BIACTHHIMH WM WHBIMH TIOJIHOMOYMSMHM, YIOTHOMOYEHHBIH
rOCyJapCTBOM U OOLIECTBOM Ha OCYLIECTBICHHE €ro 3aAa4 U QyHKIHUH U NeHCTBYIOIIUMA
B YCTaHOBJICHHOM rocyaapctBoM nopsiake» (Osavelyuk, 2017). MUcxons u3 saToro mpeia-
raercsi ToCyJapCTBEHHBIC OpraHbl pPa3leJUTh Ha [BE IPYNIBL: OpraHbl, HUMEIOLIUE
rOCyIapCTBEHHO-BIIACTHBIE MOJIHOMOYHS, @ MMEHHO OpraHbl TOCY/IapCTBEHHOW BIACTH U
OpraHbl rOCYJapCTBEHHOH BJIACTH C OCOOBIM CTAaTyCOM, M OpPraHbl, HE MMEIOIIUE UX —
BcrioMorarensHbie opranbl (Osavelyuk, 2017). Takum obpazom, LleHTpanbHy0 H30Hpa-
TEJTbHYI0 KOMHUCCHIO CIIEIyeT OTHECTH K OpraHaM rocy1apcTBEHHOM BIACTH C OCOOBIM CTa-
TyCOM, KOTOPBIH HaZieJIeH rOCy AapCTBEHHO-BIACTHBIMU TOJTHOMOYHSIMH.

7 Cm. noapobuee: @enepanbhbiii 3akoH oT 12.06.2002 Ne 67-®3 «O6 OCHOBHBIX TaPAaHTHAX W30MPATETBHBIX
IpaB U IIpaBa Ha yJacTue B pedepenayme rpaxaan Poccuiickoit ®eneparmmy / Cobpanue 3akoHOATEIBCTBA
Poccuiickoil @enepanuu. 2002. Ne 24, ct. 2253.
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Hdenerupoannoe Hopmoropuectso HUK Poccun

Kak 6pu10 ckazano Beie, [IUK Poccun sBisiercst penepaabHbIM TOCy1apcTBEHHBIM
OpraHoM, OpTaHU3YIOLIMM ITOJI'OTOBKY ¥ IIPOBEICHNE BEIOOPOB, pedepenaymoB B Poccuii-
CcKo @eﬂepaum/lg. [Ipu stom u3 crateu 3 Koncturyuu Poccuiickoit @eaepanuu cneayer,
YTO BBICIIIMM HEIOCPEACTBEHHBIM BBIPRXKEHHUEM BIACTH HApOJIa SIBIIIIOTCS pedepeHOym
u c80600HbIe 8b100pbL. B cBs31 ¢ 3TM nMeHHO Ha [I1K Poccum Bo3maraercst BaykHeHas
(bYHKIUS 110 00€CTIEUSHHIO JISTUTUMHOCTH TOCYIapCTBEHHOM BIACTH, TaK KaK TOJIBKO MaK-
CHUMAaJIFHO TIPO3payHas U JETAIbHO periiaMeHTHPOBAaHHAs MPOIEAYypa BRIOOPOB CIocOOHA
o0ecneunTs ToBepHe TPak[aH K UX pe3yIbTaTaM.

ITo muenuto N.I'. YnctoboponoBa, «rocyJapCcTBEHHO-BIACTHOE YNPABIIAIONIEE BO3-
JIECTBUE, OKa3bIBAEMOE OCHOBHBIM CYyOBEKTOM TOCYJapCTBEHHOTO YIpaBICHUs n30Hpa-
TEJBHBIM ITPOIIECCOM HAIIPABIICHO MPEXkKIE BCETO Ha OCCIPEIIATCTBEHHYIO PeaTH3aIiio U3-
ouparensHbIX TpaB rpakaan» (Chistoborodov, 2016). 3Ha4MMOCTh JOCTHXEHHUS Ha3BaH-
HBIX YCIIOBHH OCOOCHHO BO3PACTacT B CBSI3U C MOSIBIICHHEM HOBBIX ()OPM OCYILECTBIICHUS
rojocoBanus. Ha ¢oHe cTpeMUTENT HBIX N3MEHEHHI OKPYIKAIOIIETO MHUPA, IBHXKYIIETOCS
B CTOPOHY BCETIOTIIOMIAIONIeH I(hPOBHU3AIHNH, a TAK)KE T€X HOBBIX BBI30BOB, KOTOPBIE MTPH-
poa OpocaeT 4emoBEUECTBY B BHJIC Pa3HBIX KaTAKJIM3MOB W MaHJIEMHI, BOSHUKAIOT I10-
TpeOHOCTH B COBEPIICHCTBOBAHHUH JICKTOPAIBHBIX MPOLENYP, 8 BMECTE C HUIMU U pabOTHI
M30MpaTENbHBIX KOMHCCHH. B CBSI3M ¢ 3THM B OTeuecTBEHHOE M30MpaTeahbHOe 3aKOHOA-
TEJILCTBO OBLIO BHECEHO HECKOJBKO HOBEJUI. Peub, HammpuMep, UAET O HUPPOBH3ALINH H3-
OMpaTenbHBIX MPOLEAYDP, BBIPAKCHHOW B MPUMEHEHUH JUCTAHIMOHHOTO JIEKTPOHHOTO
TOJIOCOBAHHUSA, a TAK)KE BHEAPESHUH MEXaHU3Ma MHOTOIHEBHOTO TOJIOCOBAHMSI, TTPOIETY P
BHJICOHAOITIOIEHUS Ha BEIOOpaxX | Tak manee. [Ipu aToM obparmaer Ha ceOsi BHUMAHHE TOT
(baxT, 9YTO poCCUICKHUI TapIaMeHT, 3aKOHOATEeIIbHO BHEJPUB yKa3aHHBIC BBILIE MPOIe-
JTypBL, JIAIIH PAMOYHO 3aKPETHII OCHOBHEIEC TPHHIIUIIBI U TPEOOBAHUS K HUM, JIEIIETHPOBAB
IleHTpasibHON W30MpATEIHLHON KOMHUCCHH ITOJIHOMOYHS IO MX HOPMAaTHBHO-TIPABOBOM
JIeTaTu3allii ¥ periaMeHTaI|H.

[Ipoananu3upoBaB AeHCTBYIOIIEE 3aKOHOAATEIBCTBO, JOBOJIBHO JIETKO HalTH MOA-
TBEPXKJEHUE TOMY, YTO 3TO SBISETCS UMEHHO Jelieranueil 3aKOHOJaTeIbHBIX TTOJTHOMO-
yuif. Tak, ecnu CcpaBHUTh HOPMATHBHO-IIPABOBOE 3aKPEIUIEHHWE MPOIEeNyp OYHOTO
U JUCTAaHLMOHHOTO 3JEKTPOHHOIO TIOJOCOBAaHMS, TO MOXKHO 3aMETUTh, YTO B IIEPBOM
cllydae Tpollefypa yperyiupoBaHa HOpMaMmu (efepanbHbIX 3akoHOB. Tak, B rmaBe 1X
®denepansaoro 3akoHa ot 10 staBaps 2003 1. Ne 19-03 «O Bri6opax Ipesunenra Poccnii-
ckoit @enepanun», a Takke B riaBe X PenepanpHoro 3akoHa oT 22 ¢espanst 2014 r.
Ne 20-®3 «O BeIOOpax gemytatoB 'ocymapctBenHoi Jlymer @enepanproro CobOpaHus
Poccuiickoit ®enepanun» JETalbHO pErIaMEHTUPYETCS TMpoleAypa T0JIOCOBaHMS,
a WMEHHO YCTaHABIMBAIOTCSA: TPEeOOBaHHWS K IOMEHICHHIO, B KOTOPOM IPOBOJHUTCS
roJOCOBaHHE, a TAKXkKe K ero o(opmieHH0 HHHOPMAIMOHHBIMU CTEHIAMH, TpeOOBaHUS K
M30UpAaTENBHBIM OFOJIIIETEHSM, TTOPSIOK TOJI0COBAHHMS, TIPOIIEYPHI JIOCPOYHOTO TOJIOCOBA-
HUS ¥ TOJIOCOBaHMSI BHE TTIOMEIEHHIA TSI TOJIOCOBAHUA U T.1. Bo BTOpoM e ciydae 3aKo-
HoJartenb B yactu 9 crateu 64.1 @enepanbHoro 3akoHa «O0 OCHOBHBIX TapaHTHAIX W30H-
paTenbHBIX MpaB ¥ MpaBa Ha y4acTue B pedepeHayme rpaxnan Poccutickoit denepariim»

8 Cm. mogpo6uee: Penepanbusblii 3akon oT 12.06.2002 Ne 67-03 «O6 0CHOBHBIX FapaHTHAX U3OUPATETbHBIX
IpaB U IIpaBa Ha yJacTue B pedepenayme rpaxaan Poccuiickoit ®eneparumny / Cobpanue 3akoHOATEIBCTBA
Poccuiickoil @enepanuu. 2002. Ne 24, ct. 2253.
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YCTaHOBWIIL, YTO IIPH MPOBEIEHNH BEIOOPOB B (heiepaIbHbIE OpraHbl FOCYAapCTBEHHOM BiIa-
ctu, pedepenayma Poccuiickoit depepaunu NOPAIOK ITUCTAaHIMOHHOTO 3JIEKTPOHHOTO
rojocoBaHus yTBepxknaercs lleHTpanbHOW wu30HMpaTensHON Komuccuel Poccuiickoit
denepanyun’.

[Tpu 3TOM paBHO3HAYHOCTH YKa3aHHBIX ()OPM TOJIOCOBaHMS HE BHI3BIBACT COMHEHHH,
MOCKOJIbKY MX COJepKaHue ennHo. Eciy NpoBOAUTE aHANIOTHIO, JOIYCTUMO CKa3aThb, YTO
KHUI'a MOXET OBbITh IE€YaTHOW WJIM 3JIEKTPOHHOH IO (hopMe, HO IIPU ITOM €€ CYLIHOCTh
ocraeTcsi HeM3MeHHOM. B cBsi3u ¢ 3TUM Kakaas u3 GopM rojocoBaHus HallejeHa Ha o0ec-
TIeYEeHUE peaTu3allii JOCTOBEPHOCTH BOJIEU3bABICHNS HAPO/Ia, pealn3aio KOHCTUTYIIH-
OHHBIX IIPaB IPaXkJlaH Ha y4acTHE B YIPaBICHUH FOCYJapCTBOM, PEaIH3aLUI0 UX U30Hupa-
TEJILHBIX MTPaB. YUYUTHIBAs PABHYIO IOPUANYECKYIO 3HAYMMOCTD YKa3aHHBIX OPM T0JIOCO-
BaHUs, CIEAYeT CHeNaTh BBIBOJ, YTO UX HOPMATHBHO-IPABOBas periaaMeHTanus AO0JKHA
3aKpEIUIATHCS aKTaMU paBHOW I0pHANYECKOl cribl. Clie0BaTENbHO, 3aKOHOIATENb, JIENe-
rupoBaB cooTBeTcTByomue noaHomounsi [{UK Poccun, nmpusHaer B JaHHOM KOHKPETHOM
ClIy4ae MpaBO KOMHCCHHU HU3/1aTh HOPMATHBHBIN MPaBOBOI aKT, UMEIOIINN IOPUIHMUECKYIO
CHITy paBHYIO (periepaqbHOMY 3aKOHY.

B oTedecTBeHHOM 1 3apy0eKHON FOPUINICCKON HayKe HEOHOKPATHO 0003HAYAIUCH
KpUTEPUH, KOTOPHIM JOKHBI COOTBETCTBOBATH aKThI JIEIETHPOBAHHOIO HOPMOTBOPUYECTBA
(Chervonuk & Yakadin, 2014). Cinenyer oTMETHTB, UTO B 3apyOeKHBIX TOCyAapCcTBaxX UH-
CTUTYT JIJIETHPOBAHHOTO 3aKOHOJATEILCTBA HMEET OoJiee MPOIOIDKUTENBHYIO HCTOPHIO,
HO Be3Jie IMeeT coO0CcTBeHHYIo crienuduky. Hanpumep, Bo @paHimu 3TOT npaBoBoi Mexa-
HU3M 3aKpeIuieH KOHCTUTYIIHOHHO.

st poccuiickoi MpaBOBOM MPAKTUKU OH SIBJSIETCS. HA CETOAHSIIHUNA I€Hb HE CTOJb
00b1ieHHBIM. OJHAKO, UCXOIS U3 JOKTPUHBI, MOXKHO CKa3aTh, YTO OCHOBHBIM IOpUANYE-
CKUM (PaKTOM, TIOPOXKIAFOIIIM BO3HUKHOBEHHE YCIIOBHMA ISl M3/IaHUS aKTa JeJIeTHPOBaH-
HOTO HOPMOTBOPYECTBA, SIBJIAETCS 3aKOH, IPUHIMAEMBIN TapIaMEHTOM U yCTaHaBIINBAIO-
IMH OompeeleHHbIe KPUTEPHH, KOTOPBIM aKT AEIETHPOBAaHHOTO HOPMOTBOPYECTBA JOJI-
J)KEH COOTBETCTBOBaTh. K TakMM KpUTEpUSMHU OTHOCAT: YETKO ONpeAeNieHHYIo chepy
OOIIECTBEHHBIX OTHOIICHHUH, MOANAAAIONINX MOl PEryIupyIollee BO3ACHCTBUE H3/aBac-
MOT0 aKTa; LeIN U NEPHUON AECHCTBUS aKTa eJIeTHpOBaHHOIO HOPMOTBOPYECTBA; 3aKpeTl-
JICHHE MIPOLEAYPBI KOHTPOJISI 3aKOHOAATENBHBIM OPTaHOM 33 OTHMHU aKTaMH.

VY4uuThIBas BhIIECKa3aHHOE, MOKHO CAETAaTh BBIBOJ O TOM, 4TO roctaHoBieHue [IUK
Poccunm ot 08.06.2022 Ne 86/718-8, koTOpsIM Ha OCHOBaHHUU 4YacTH 9 cratbu 63.1 Dene-
panbHOro 3akoHa «O0 OCHOBHBIX I'apaHTHAX W30MPATENbHBIX IIPaB U IIpaBa HA y4acTHE B
pedepenayme rpaxnan Poccuiickoii @enepanun» yrBepxacHo «IlonoxeHne 06 0coOCH-
HOCTSIX TOJIOCOBAHMsI, yCTAHOBIJIEHUS UTOTOB TOJIOCOBAHUS B CITydae MPUHATHS PELLICHUS O
IIPOBEJICHUHU TOJIOCOBAHUS Ha BBIOOPaX, pedepeHayMax B TeUeHHE HECKOJIBKUX JHEH MoA-
Py, SABISIETCS aKTOM AesierupoBaHHOro HopMmorteopuecTsa IIMK Poccuu. Kpome Toro,
JIOTIOJIHUTENIBHBIM JT0Ka3aTEeJIbCTBOM JaHHOTO YTBEP)KIACHHA MOXKET BBICTyNaThb HOpMA,
3aKpervieHHas B 9actu 13 crateu 63.1 denepanbHoro 3akoHa «O0 OCHOBHBIX TapaHTHSIX
n30MpaTeNbHBIX MPaB U MpaBa Ha yyacTue B pedepenayme rpaknan Poccuiickoit Deaepa-
OUM», TAE CKa3aHo, YTO HOPAO0OK IOUCTAHIMOHHOTO 3JEKTPOHHOTO TOJIOCOBAHUS
C yd4eToM mpebosanuii K TIPOBEACHUIO IUCTAaHLIUOHHOTO 3JEKTPOHHOI'O TOJOCOBAHMSA,

° MenepanbHpli 3akoH 0T 12.06.2002 Ne 67-03 «O6 0CHOBHBIX TapaHTUAX M30MpATENbHBIX IPAB U NPaBa Ha
ydactue B pedepennyme rpaxaan Poccuiickoit @enepamum» / Cobpanune 3akoHomgarenbcTBa Poccumifckoit
Oenepanuu. 2002. Ne 24, ct. 2253.
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ycraHoBJIeHHBIX LleHTpansHOl u30upaTenbHOil Komuccuein Poccuiickoit ®eneparum,
JIOJIKEH COJIePKaTh:

1) mopsiAOK 1 CPOKH MOJAYH 3asBICHUS 00 yYaCTUH B AUCTAHIUOHHOM 3JIEKTPOHHOM
TOJIOCOBAHHUHU H €T0 OT3bIBA, COCTABJICHUSA U HCIOJIB30BaHMs CIHCKA YYaCTHUKOB JUCTAH-
HUOHHOTO 3JEKTPOHHOT'O TOJIOCOBaHUS OO YCIOBUS y4yacTusl B TUCTAHIIMOHHOM 3JIEK-
TPOHHOM T'OJIOCOBAHHMHM 0€3 M0J1a41 TAKOT'0 3asIBJIICHUS U TOPAJOK COCTaBJICHHUS U HCIIOIb-
30BaHUS CNIHCKA MPUHABIINX yYaCTHE B JUCTAHIIMOHHOM 3JIEKTPOHHOM T'OJIOCOBAaHUM;

2) MOpsAAOK ayTeHTHU(PHUKALUN U WACHTH(PUKALUN U30UpaTes, y9acTHUKA pedepeH-
IyMa JUlsl y4acTUsl B JUCTAHIMOHHOM 3JIEKTPOHHOM T'OJIOCOBaHMH, MPETyCMATPUBAOIINN
MPOBEPKY JIaHHBIX H30UpaTeNsi, ydacTHUKA pedepeHlyMa H HX COMIOCTABICHHUE C TAHHBIMU
peructpa uzdbupareneii, yaacTHUKOB pedepeHayma;

3) mopAmOK ydacTHsl B JUCTAHIIMOHHOM JJIEKTPOHHOM TOJIOCOBAaHUHM H30HMpaTens,
y4acTHHKa pedepeHnyma;

4) mopsoK oOecIieyeHUsT BO3MOXKHOCTH HAOIOEHUS TIPH OpraHU3aIlid, OCYIIECTB-
JICHUH TMCTAaHIIMOHHOTO 3JIEKTPOHHOTO TOJIOCOBAHUS U YCTAHOBJICHUU €T0 UTOTOB C y4e-
TOM 0COOEHHOCTEH TaKOro rOJIOCOBAHMS, a TAKKe MOPSIOK Ha3HAuUeHUs HaOIronaTesnei;

5) TOpSIIOK YCTaHOBJIEHHWS WTOTOB JAWCTAHIIMOHHOTO 3JIEKTPOHHOTO TOJOCOBAHUS
¥ X y4eTa IIpH ONpe/ieleHHH Pe3yIbTaToB BEIGOPOB, pedepenayma.'’

B nanHOM citydae Mbl MOKeM HaOMI0aTh HAJTMYKME 3JIEMEHTOB, IPUCYLIHUX AEJIETUPO-
BaHHOMY HOpPMOTBOpUYECTBY. Bo-TiepBBIX, (penepalibHbIil 3aKOHO/IATENb, YCTAHOBHUB BO3-
MOKHOCTb IPOBEIEHUS JUCTAaHIIMOHHOTO AJIEKTPOHHOTO TOJIOCOBAaHUS, PAMOYHO OIpese-
JIMJI €T0 OCHOBHBIE CYIIECTBEHHBIEC YEPTHI U €JIETHPOBAI IIOJTHOMOYHS 110 0o0Jiee 1eTalb-
HOMY HOPMaTHBHO-IIPAaBOBOMY PETYJIUPOBAHHUIO M PETJIAaMEHTHPOBAHUIO JAHHOM mpolie-
nmypel LleaTpansHoii n3bupatenbHoi komuccuu Poccutickoit @eneparun. Bo-BTopsIx, de-
JIepaJbHBIN 3aKOHOAATENh JIENEerHpoBall yKa3aHHOE MPAaBOMOYHME MCKIIOUHUTENbHO LleH-
TpalbHOW M30MpaTenbHON KoMuccuu Poccuiickoit deneparnu, kotopas sABisercs demue-
paJIbHBIM IOCYIapCTBEHHBIM OPTaHOM, OPTaHU3YIOIIUM IIOJITOTOBKY U IIPOBEJECHUE BBIOO-
poB, pedepermymoB B Poccuiickoii deneparnuu. B-TpeTbux, Ta 4acTh HOPMOTBOPYECKHIX
MOJIHOMOYHH, KOTOPYIO J€JIEraHT Mepefal Jelerary, MMeeT 4YeTKO ONpEIeeHHBIN KpyT
BOIIPOCOB, @8 UMEHHO OpTaHHU3alys JUCTAHIIHOHHOTO 3JIEKTPOHHOTO T'OJI0COBAHUSI.

Heckonbko HeONpeaeIeHHBIM OCTAETCsl BOIPOC KOHTPOJIS 32 aKTaMU JIENEeTHpOBaH-
HOT0 HOpMOTBOpYecTBa. MIcX0s U3 TEOPETUUECKUX KOHCTPYKIUH, YKa3aHHBII KOHTPOIIb
JIOJKEH OCYIIECTBIIATh JIENIEraHT MojJHoMouMid. B cratee 6 degepanbHOTO 3akoHa OT
07.05.2013 Ne 77-®3 «O mapiaMeHTCKOM KOHTpPOJIE» YCTaHOBIIEHO, 4TO Hanatel Dene-
pasbHOoro Cobpanus Poccuiickoit @enepanuu B MOpsAIAKe, ONPEAETIEMOM perilaMeHTaMu
nanaT, OCyIIECTBIISIIOT KOHTPOJb 3a obecnieueHreM coOmoaenus [pasurensctBom Poc-
cutickoit denepanyu U penepabHBIMA OpTaHaM{ HCIIOTHUTEILHON BIIACTH YCTAaHOBIICH-
HBIX CPOKOB MPUHSATHA HOPMaTHBHBIX IPABOBBIX aKTOB, Pa3paboTKa U MPUHATHE KOTOPBIX
NpeAyCMOTpeHbl (enepalbHbIMA 3aKOHAMM, a TaKXke 3a IOJHOTOM peryiupoBaHHs
COOTBETCTBYIOIIMX TIPABOOTHOMICHHUA B IEAX BHISBIECHHS COOTBETCTBYIOIIUX MPoOesIos' .
Kak BuaHo 13 npuBeneHHOi HOpMBI GyHKUMH [lapiaMeHnTa Mo KOHTPOIIIO 32 HOPMOTBOP-
YECTBOM, PACIPOCTPAHSIETCS UCKIFOUYUTENBHO Ha UCTIOJIHUTENBHBIE OPTaHbl TOCY 1apCTBEH-
Hoii Bmactu. Kpome Toro, aelicTBytomue pernamenTtsl nanat deaepansaoro CobpaHust

10 denepanbublii 3ak0H 0T 12.06.2002 Ne 67-03 «O6 0CHOBHBIX FapaHTHAX U30MpPaTeNIbHBIX IIPAB U PaBa Ha
ydactue B pedepeHmyme rpaxnaan Poccuiickoir Penepamum» // Cobpanue 3akoHomatenscTBa Poccuiickoit
Oeneparmu. 2002. Ne 24, cr. 2253.

1 depepanbubiii 3akon ot 07.05.2013 Ne 77-03 «O napnaMeHTCKOM KOHTpoJie» // CobpaHue 3aKOHOIaTE b~
ctBa Poccuiickoil @enepanuu. 2013. Ne 19, ct. 2304.
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Poccuiickoit @enepaniu TakKe HE 3aKPEIUISIOT MTPABOBOM MEXaHU3M TaKOW MPOIEaAyphI.
YuuThIBas BBIIIECKa3aHHOE, TI0JIAracM IeJIeCO00Pa3HBIM PACHIUPUTH NIEPEUCHb CYOhEKTOB
HOPMOTBOPUYECKON NIEATEIbHOCTH, MOANAAAI0MINX 0] IPOLEAYPhl NapIaMEHTCKOIO KOH-
TPOJIsI, @ TAKXKE 3aKPETUTh COOTBETCTBYIOIIHIH ITPABOBOM MEXaHU3M B periIaMeHTax IMajiar
®denepansHoro Cobpanust Poccuiickoii @eneparuu.

B T0 e Bpemst oTeuecTBEHHOE 3aKOHOIaTEIhCTBO 00eCIeunBaeT BO3MOKHOCTD OCTIa-
pUBaHUS HOPMATHBHBIX MTPABOBBIX AKTOB B CyJlaX OOIICH IOPUCIUKIIMH. Y YUTHIBasI TO 00-
CTOSITENIbCTBO, YTO AKTHI JCIETUPOBAHHOIO HOPMOTBOPYECTBA IO CBOEH HOPUANYECKOU
cHIle paBHBI (eepabHbIM 3aKOHAM, OHU JIOJDKHBI IOTEHIMAIBLHO OBITh O0BEKTAMH IS
PacCMOTpEHHUS B paMKaX KOHCTUTYIIMOHHOTO CYAOIPOU3BOACTBA, OJJHAKO HA CETOIHSIII-
HUM JiIeHb B DesiepaibHOM KOHCTUTYIIMOHHOM 3akoHe oT 21.07.1994 Nel-®K3 «O Kon-
crutynmonHoM Cyne Poccuiickoit @eaepanun» Takas Oporeaypa HE MPEayCMOTpEHA.
[Ipu 5TOM BIONHE OYEBUIHO, YTO aKTHI AesierupoBanHoro Hopmorsopuectsa LIUK Poccun
JIOJDKHBI COOTBETCTBOBATH HE TOJBKO TEM KPUTEPHUSAM, KOTOpPHIE YCTaHABIMBAIOTCA B (e-
JIepaJIbHOM 3aKOHE, KOTOPBIM KOMHCCHSI YIIOJTHOMOYHBAETCA HA UX U3/IaHKE, HO, B IEPBYIO
odepenn, cooTBeTCTBOBaTh KoHcTuTynnu Poccuiickoit @eneparuu. Peus muet kak 00 00-
HIMX MPUHIUIAX, 3aKPETUISIONINX ITPaBa U CBOOOBI YEJIOBEKA U IPaXKJaHUHA, B KAYECTBE
BBIIIIEH [IEGHHOCTH, HO U O CIIEIMANIbHBIX MTPUHIINTIAX, IPEATIONIATA0IINX TApaHTHH o0ecTie-
YeHHsI BCEOOIIET0, PaBHOTO, PSMOTO H30MPaTEIHHOTO MpaBa Py TAHHOM T'OJIOCOBAHHH.

BosBpamascs k ananuzy HopmorBopuecta L{IUK Poccun, cnemyer oTMETUTh, 4TO Ha
CErOHAIIHUH TeHb TpeOoBaHUS K IPOBEACHUIO JUCTAHIIMOHHOTO 3JIEKTPOHHOTO TOJIOCO-
BaHUsL, yTBepxkIeHbl mocraHoBieHueM LIUK Poccun ot 08.06.2022 Ne 86/715-8 (nanee —
TpeboBanus), a [lopsaaok AMCTAHIIMOHHOTO AJIEKTPOHHOTO TOJIOCOBAHUS C KCIIOJIb30Ba-
HUEM (eiepalbHBIX TOCYIaPCTBEHHBIX MHPOPMAIIMOHHBIX CHCTEM YTBEPKJIeH TTOCTaHOB-
nenuem LlenTpanpHol u3dbuparensHol komuccun Poccutickoit @eneparu ot 08.06.2022
Ne 86/716-8 (manee — Ilopanok) U SIBASIOTCS aKTaMH JEeJETHPOBAHHOTO HOPMOTBOpPYE-
crBa. TpeboBanusa u Ilopsnok W3maHbl HA OCHOBAHHWH M BO ucmoigHeHue DenepanbHOTo
3akoHa «O0 OCHOBHBIX TrapaHTHSIX M30MpPATEIbHBIX MPAB U MpaBa Ha y4yacTue B peepeH-
nmyMme rpaknad Poccutickoit denepanumy. Aranus HopM Tpeboanuit u [lopsaka cBume-
TEIBCTBYIOT O HATWYUHU MPU3HAKOB, XapaKTEPU3YIOLUIUX HOPMATUBHEIN MPaBOBOM akT.
B wacTHOCTH, OHM M3IaHBI YIIPABOMOYEHHBIM CyOBEKTOM, KOTOPBIA HAZENeH ATUMH TI0JI-
HOMOYMSMH MCXOJS W3 HOPM COOTBETCTBYIOIIEro (enepanbHoro 3akoHa. [lpu stom
u Tpebosanusi, u [Topsaok cosepaT MpaBOBbIE HOPMBI, 00SI3aTEIILHBIC JJIsI HEOIIPEICIICH-
HOTO Kpyra JIMIl U HEOAHOKPAaTHOTO IPUMEHEHUs. B TaHHOM cily4yae 3TUMHM JIMLAMU SIBJISI-
IOTCS BCE YYaCTHHUKHM TUCTAHLMOHHOTO 3JIEKTPOHHOI'O TojocoBaHMA. Tak, Hampumep,
Paznenom 7 TpeboBaHuUii ycTaHABIMBAETCS TIOPSAOK OCYIIECTBICHHS HAOIOIEHUS 32 JIH-
CTaHIIMOHHBIM 3JIEKTPOHHBIM TOJIOCOBaHMEM. B wacTHOCTH, ompeneneH Kpyr CyObeKTOB,
HaJICJICHHBIX TIPaBOM Ha3Ha4yaTh HAOJIOJATENICH, a TAKXKE YCTAHOBJICH MPEACIbHBIA CPOK
IO TOCTYDKEHUSI, KOTOPOTO JOJKHBI OBITh Ha3HAUYEHBI HAOJII0AaTEeN!, a IMEHHO He TI03/IHee
YeM 3a TPH JTHS A0 JHS (TIEPBOTO JTHS) rOJIOCOBAHHS 2.

Kak BuHO M3 IpUBEIEHHBIX MPUMEPOB, B HOPMAaTUBHBIX akTax LleHTpanbHON M301-
parenbHOM KoMmuccuu Poccuiickoit deaepaiuu couepskarcsl NpaBoBblE HOPMbI, COOTBET-
CTBEHHO OHH SIBIISIIOTCSI HOPMATUBHBIMU MpaBoBbIMH akTamu. Kak ormeuaet W.I'. Uucro-
00po0B «u3aHNe COOCTBEHHBIX HOPMATHBHBIX MPABOBBIX aKTOB MPEICTABIISIET BOZMOXK-
HOCTh KOMHCCHHU OKa3bIBaTh yIPABIISIONIEE BO3ACHCTBUE HA yIaCTHUKOB N30MPATEIHHOTO
mpolecca ¢ HNOMOLIbIO YCTaHOBJIEHHsS HOpMaTHBHBIX mnpeamnucanuid» (Chistoborodov,

12 [Tocranosnenne LIUK Pocenn ot 08.06.2022 Ne 86/715-8 «O TpeGoBaHUSX K TIPOBEIECHUIO TUCTAHIIHOHHOTO
3NIEKTPOHHOTO rosocoBanms // Bectauk LleHTpansHoi n3duparensHoit komuccuu. 2022, Ne 5 (441).
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2016). B cBs13u ¢ 3THM BO3HUKAET PsI BOIIPOC O IOPUANYECKON criie U (hopMe HOPMaTUB-
HOT'0 aKTa, KOTOPBHIM JIaHHAs JCTATU3alUs U perjiaMeHTalus ocyiiectsisercsa. Kak u3-
BecTHO, B KoHcTuTyIIMu Poccun He 3akperieH rnepeyeHb BOMPOCOB, 0 KOTOPBIM JTOJKHBI
U MOTYT OBITh NMPUHSATHI (ejepalibHble 3aKOHBI, OHM BO MHOT'OM OTHECEHBI K CBOOOJIE
YCMOTpPEHHUS cCaMoro 3akoHojaTels. B To xxe Bpems coryiacHo yactu r) crathi 71 Konctu-
Tyruu Poccniickoit denepanuu K BompocaM BeleHUs GeaepaabHOT0 3HAYCHHUSI OTHOCHTCS
OpraHu3aiys myOJIMYHON BIaCTH; YCTAHOBJICHUE CUCTEMBI (peiepaabHbIX OPraHOB 3aKOHO-
JATENTLHOW, MCIIOJIHUTENEHON U CyAeOHOW BIIACTH, MOPSAIKA X OPraHU3AINH U JEATENb-
HOCTH; popMupoBaHue (eiepaIbHbIX OPTaHOB FOCYJAPCTBEHHON BiIacTH. TakuM 00pazom,
BOIPOCHI OpraHHU3aIllK ¥ MPOBEACHUS BCepoCcCHiickoro rolocoBaHUs OTHECEHBI K cepe
BeneHus: Poccuiickoit deneparuu, npu 3ToM coryiacHo 4. 1 crateu 76 Konctutyuun
Poccuiickoit @enepanuu no npeaMeram BeaeHust Poccuiickoil @eaepaiiii IpuHUMAIOTCA
(enepanbHbIe KOHCTUTYIIMOHHBIE 3aKOHBI U (hefepalbHbIE 3aKOHBI, NMEIOIINE MPIMOe
JielicTBUE Ha Bcel Tepputopuu Poccuiickoi CDe,uepauMH”. Kak u3BecTtHO «ropuanydeckas
CWJIa HOPMATHUBHOTO IMPAaBOBOTO aKTa OMPE/CNIICTCS KOMIIETCHIIMEH M CTaTyCOM H3J1aB-
IIeTO €ro OpraHa rOCyJapCTBEHHON BIIACTH, €r0 TOJHOMOYHUSMH M MECTOM B CHCTEME
opraHoB rocyaapcreennoi Bnactm» (Klishas (ed.), 2019:303), a Takxe: «...FOpUAHYECKYIO
CHITy HOPMBI MOXET OTpeAeNuTh TONbKO ee popmay (Ebzeev, et al., 2017:59). Hanpumep,
O.E. Kyradun yka3siBas Ha TO, uT0: «HopmaTuBHbie akThl [[UK Poccuu oObraHO comep-
J)KaT HOPMBI KOHCTUTYIIMOHHOTO IpaBa U IMO3TOMY SIBIISIIOTCS HMCTOYHUKAMHU JTAHHOW
otpacnu npasa» (Kutafin, 2014:120).

Hcxons m3 BBIMIECKA3aHHOTO, IEIECO00pPAa3HO HOPMATHBHBIC AaKTHI, W3/laBacMbIC
UK Poccun, pazgenuts Ha nBe kateropuu. K mepBoit cieayeT OTHECTH MOJA3aKOHHbBIE
aKThI, KOTOPbIE KOMUCCHS PHHAMAET HEMTOCPEJACTBEHHO B PaMKaX CBOEH KOMITETEHIIHH.
Bropast kaTeropusi — 3TO aKThI IEIETUPOBAHHOIO HOPMOTBOPYECTBA, KaK B CIIydac MpH-
BEJICHHBIX IMPUMEPOB, KOT/Ia 3aKOHOMATENb JENIETHPYEeT CBOM IIOJHOMOYHS Jejerary,
ompeessis TPAHUIBI ero JAOMYyCTUMOTO MPaBOTBOpYECTBA. [Ipu 3TOM, UCXOS U3 TEOPUHU
JISIETUPOBAHHOTO HOPMOTBOPYECTBA, 3TH aKThl JIOJIKHBI UMETh HOPUIAWYECKYIO CHITY,
paBHYIO (efeparbHOMY 3aKOHY, KOTOPBIM OCYIIIECTBIIEHA Jeneranus. Pazymeercs, Takas
JIeJIeTaus MOXKET OCYIIECTBISIThCS TONBKO (heiepalibHbIM 3aKOHOM H B JIFO00E BPEMS OTO-
3BaHa JIEIETaHTOM; OHa JIOJKHA CTPOTo cooTBeTcTBOBaTh (pyHKIMsaM LIMK Poccum.

Axtel UK Poccun kak HCTOYHUKH KOHCTUTYIIHOHHOTO NPaBa

B KOHTEKCTE TeMbI HACTOSAIICH CTAaThH TAKXKE CIEIYeT 0CO00 00PATUTH BHUMAHUE Ha
npeuioxkeHHbI b.C. D03eeBbIM HOBBIN MMOAX0/] K TOHUMAHUIO HCTOYHUKOB KOHCTUTYIIH-
OHHOTO TPaBa, COTIACHO KOTOPOMY HEKOTOPBIC UCTOUYHUKH SIBIITIOTCS] aKTaMH «TBEPAOTO»
KOHCTUTYIIMOHHOTO NpaBa, a APYTrUe — aKTaMH «MSITKOT0» KOHCTUTYLIMOHHOTO IpaBa.
JlaunHbIil moaxo ] HanboIee MOTHO YYUTHIBACT OPTaHU3alUI0 CIUHONH CHCTEMBI TOCYIap-
cTBeHHOU Biactu B Poccuiickoit @eneparuu, KOTopasi He 3aKII0YACTCs UCKIIOYUTENBHO B
BBIICJICHUA TPEX BETBEH BIACTH W WX KECTKOM 000COOJIGHWH, a TpeanojaraeT
B3aUMOJICHCTBHE U B3aMOCICP)KUBAHUE BCEX IIIEMEHTOB, COCTABJISIFOIINX TOCYAapCTBEH-
HBIi1 amnmapar.

13 Koncrurynus Poccuiickoit ®enepauun (IpHHATa BCEHAPOIHBIM rojiocoBanueM 12.12.1993) (¢ yueTom mo-
MpaBOK, BHeCeHHBIX 3akoHaMu P® o monpaskax k Korcturynun PO ot 30.12.2008 Ne 6-OK3, ot 30.12.2008
Ne 7-0K3, ot 05.02.2014 Ne 2-0K3, ot 21.07.2014 Ne 11-®K3) // Cobpanue 3akoHOmarenbcTBa Pd,
04.08.2014, Ne 31, ct. 4398.
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Tax, cornmacHo JaHHOW KOHIIETILIUH MO «MSATKUMY» KOHCTUTYLIMOHHBIM IIPaBOM ITOHH-
MaeTcs: «...[MpaBuiia MOBEACHUS, KOTOPhIC 3aKIIIOUYEHBI B aKTaX, Ka3anoch Obl, He 00naja-
IOIUX HEKOTOPBIMHU ITPUCYIIMMH HOPMATUBHBIM ITPABOBHIM aKTaM aTpUOYTUBHBIMU CBOM-
CTBaMH U Ka4eCTBaMH, B YACTHOCTH BO3MOXKHOCTBIO TOCYJapCTBEHHOTO MPUHYKACHUS B
Clly4ae HEHCIIOIHEHHUS, HO CIIOCOOHBIX BBI3BATh M BHI3BIBAIOIINX KOHCTHTYIIMOHHO-IIPABO-
BEIE MOCIEACTBHS. B 3THX akTaxX, W3JaBaeMbIX KOHCTHUTYIIHOHHBIMHA OpTaHaMHu TOCYJap-
CTBEHHOH BJACTH MO0 YTBEPKAAEMBIX UMH, KaK MPABIIIO, OMPEACIISIOTCS TIeNIN U CONep-
JKATCsl MPOTPaMMBI JICATEILHOCTH OPraHoOB MyOJIMYHOW BIACTH JTHOO CHOPMYITUPOBAHEI
OTBETHI Ha OOIIECTBEHHBIE 3aIIPOCHI, YTO JAOJKHO. B TOM YHCIIE CTOCOOCTBOBATH AOCTHXKE-
HUIO OOIIECTBEHHOTO COTJIACHS M CONMIAapW3allié OOIIecTBa. JTHM, B CBOIO O4YEpeb,
NpeaonpeIeisieTcsl JOTONIHEHHE TPAKTOBKU JEMOKpPATHH KaK NPUHIMINA OOJBIINHCTBA
NPUHIMIIAME KOHCEHCYaJIbHOM IEMOKPAaThUH, Y KOTOpol B WH(POPMAIIMOHHOM OOILECTBE
oonpmmoe Oymymee» (Ebzeev, 2019a). Kpome Toro, ormeuaercs, 4TO: «...,,MSTKOE"
KOHCTHTYIIHOHHOE TPaBO CO3JAeTCs KOHCTUTYIMOHHBIMH OpPTaHaMH TOCYAapCTBEHHOM
BJIACTH WJIM UHBIMH TOCYJaPCTBEHHBIMU OpraHaMU, YIIOJIHOMOUYEHHBIMHU Ha 3TO 3aKOHO1a-
tenem (pexomenmarmu MK Poccun), wacto ¢ yuacTneM HErocynapcTBEHHBIX OPraHOB
W yUpexXIeHUH, UCTIONB3yeTCs sl 0003HAYECHUS PUHIUIIOB M CTAaHIAPTOB PETYIHPOBaA-
HUSl KOHCTUTYLIMOHHBIX OTHOIIEHUH W MOPOXKIAET IOPUAMYECKHE ITOCIEACTBHS, MpPery-
CMOTpPEHHBIE «TBEPBIM» KOHCTHTYLIMOHHBIM IIPaBOM, JINOO camo mpeodpasyeTcs B «TBEp-
nmoe» ripaBo» (Ebzeev, 2019a). Kak npencraBisiercs, TaHHBIH MOIX0 ciocoOCTByeT Ooee
TapMOHUYHOMY TIOHUMAHHIO pPOJM HOPMATHBHBIX IIPABOBBIX aKTOB, H3/IaBAEMBIX
HE TOJBKO OpraHaMd TOCYJapCTBEHHOW BIAcTH, HO WM Pa3IMYHBIMH (eaepaTbHbIMU
rOCy/IapCTBEHHBIMH OpTaHaMU, B TOM 4uciie u LleHTpanpHo# n30upaTenbHON KOMUCCHH
Poccuiickoit @enepanumu.

B nayuHOW nuTepaType NOAHUMAIOTCS BOIPOCHI U B HECKOJIBKO MHOW MHTEpIpETa-
uuu. Hekoropele u3 aBTOpoB, He oTpuuas HopMoTBopueckux nonHoMmounit [IUK Poccuu,
BHJAT YIpo3y B MEPEHOCE MTPABOBOTO PETYIMPOBAHHS BOIIPOCOB M30MPATEITHHOTO 3aKOHO-
JIaTeNbCTBA C YPOBHs (perepaibHBIX 3aKOHOB Ha YPOBEHB IMOJI3aKOHHBIX aKTOB, KOTOPHIE,
M0 UX MHEHHIO, HE MOTYT 00ECTICUHTh JOJDKHBIA YPOBEHb pealn3aluyl rapaHTHi u3dupa-
TENBHBIX TPaB, BEAYT K HECTAOWIBHOCTH MPABOBOTO PETYIMPOBaHUS yKa3aHHOU chepsl
00IIIeCTBEHHBIX OTHOIIEHHH, a TAK)KE MOTYT HapYIINTh MIPUHIIAIIBI BEPXOBEHCTBA IIpaBa U
Haponosnactusi. [lo muenuto E.U. KomrommHa, «cocpemoroueHne B H30MpaTEIbHBIX
KOMHUCCHSX ()YHKIIMY TIPaBOTBOPYECTBA (YCTAHOBICHUS TPABUII, TIOPSAKA TOJOCOBAHMS) U
HCTIOJTHEHUE 3TUX ITPaBUJI HE COTJIACyEeTCA C ONPEACICHHON 3aKOHOM MPUPOI0UA KOMUCCHIH,
KOTOpBIE He BXOJAT HH B OJHY M3 TpeX BeTBeH MyOIUYHON BIACTH, SBISSICH ITPaBOIIPUMeE-
HuTenbHBIMUA opranamm» (Kolyushin, 2022). Cxoxell mMmO3MIMM TpPUAEPKUBACTCS
A.E. IIoCTHUKOB, KOTOPBIA C HETATUBHON TOYKHU 3PEHUS OIIEHUBAET POCT CAMOCTOSITENb-
Hoctu LMK Poccun B HOpMaTUBHO-IPAaBOBOM PETyJIMPOBAHUN HEKOTOPBIX HOBBIX M30U-
paTenpHBIX NMpoLEAyp. ABTOp MPUXOAUT K BBIBOAY, UTO: «IIPAaBOBOE PEryJIMPOBAHHE IIO-
psiKa UCTIONH30BAHUS BHJICOHAOIIOIEHUS, TUCTAHIIMOHHOTO JIEKTPOHHOTO TOJIOCOBAHUS
B M30MpaTEebHOM IpoIiecce JOJKHO OCYIIECTBIITECS B (popMme (pemepalbHOTO 3aKOHa,
NpeayCcMaTpHUBaIOIIEr0 BCECTOPOHHNE FrapaHTUH COOTBETCTBYIOIINX H30UPATEILHBIX IPaB
TpaXk/aH, YTO HE HCKITI0YAeT NaTbHEUIIer KOHKPETU3allii €ro HOPM Ha YPOBHE TTO/I3aKOH-
HBIX aKTOB M30MpaTeabHBIX KomMuccHi» (Postnikov, 2022). ABTOp mmoaraet, 4To JaHHOE
00CTOATEIHCTBO MOXKET MOBJIUATH Ha JOBEPHE IPaXKAaH K pe3yIbTaTaM I'OJIOCOBAHUS.

Kax mpencraBnsercsi, BbICKa3aHHas TOYKa 3pEHHUS OOYCIIOBJIEHA OIpeIeleHHBIM
TUTIOM TIPaBONIOHMMAHUS, a HWMEHHO TMPUBEPKEHHOCTHIO UeadaM HOPUIUIESCKOTO
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MMO3UTHBHU3MA, COTJIACHO KOTOPOMY, B CAMBIX OOIIMX YepTax, MpaBo U 3aKOH OTOKIECTBIIS-
torcs. [lombITka AeTadbHON periiaMeHTaIlMK BCeX MpoLeaAyp B (eaepaibHbIX 3aKOHAX Ka-
JKETCSI HepalMOHAJIbHON. 311eCh MOXXHO OOpaTUThCS K XapaKTEepPHOM TEHISHIUH s
POMaHO-TepMaHCKOW MPABOBOM CEMbH, 3aKJIIOYAIOIIECHCS B BBIICJICHUN TaK Ha3bIBAeMOM
pernamenrtaproii Bnactu (David, 1988). Cmbicn Ha3BaHHOH UIEH 3aKJII0YAETCs B pasrpa-
HUYEHUH BOIIPOCOB 3aKOHOAATENIBHOIO M PErJIAMEHTHOTO peryiaupoBanus. U ecim cMoT-
peTh Ha npobiieMy akTuBHOTO npaBotBopuecta [[MK Poccuu ¢ 3TOM TOYKH, TO HUKAKUX
aHOMaJHii He HaOIroMaeTcsl.

BaxxHOCTh M30HMpaTeIbHOro Mpoliecca U ero MPaBOBOTO PETYIUPOBAHUS, KaK ObLIO
yKa3aHO BBIIIIE, HE BRI3BIBACT COMHEHHM, TaK KaK coryiacHo 4acTH 3 ctathi 3 KoHcTUTYIIMM
Poccuiickoit @enepanuy BICIIMM HETIOCPEICTBEHHBIM BBIpaKEHUEM BJIACTH HApOJa SB-
nsoTes pedepenyM 1 cBoGOIHBIE BHIOOpHI !, Bosee TOro, MPUHIMIIB, 3aKPEIJICHHbIE B
Koncturymuu Poccuiickoit @eneparum, a Takke B COOTBETCTBYIOMINX (e/lepaabHBIX 3a-
KOHaX, yCTaHaBIHUBAIOT, YTO M30paHHE MPENCTAaBUTEIBHBIX OPraHOB IOCYAApCTBEHHOMN
BJIACTH MPOUCXOIUT Ha OCHOBE BCEOOIIEro PaBHOI'O W MPSMOr0 M30MPATENIbHOTO IMpaBa
MIpH TaifHOM TOJIOCOBaHWU. MIMEHHO COOJI0OACHNE 1 TapaHTHs peaTn3alii BhIIIETIepedrc-
JIEHHBIX TPUHIIMIIOB SIBJSICTCSI TOW TPaHUIEH, KOTOpash OTpaHUYHMBACT ITOJTHOMOYHS
LenTpanpHoli n3buparenpHOil komuccuu Poccuiickoit Dexeparu, B TOM 4HCIE MPH
OCYILECTBICHUH JI€JIETUPOBAHHOIO HOPMOTBOPYECTBA.

[Ipu sTOoM oTKa3 oT aeneranuu gaHHbIX nmoxHoMounit [IUK Poccun npencrasusercs
OIMOOYHBIM, TaK KaK Ha3BaHHBIN MPAaBOTBOPUYECKUN WHCTPYMEHT MO3BOJISIET 00ECTIEUNTh
oTepaTUBHOE, KBATH(DUIIPOBaHHOE H d3PPEKTUBHOE pElIeHIE TOCYAapCTBEHHBIX 3a/1a4, B
TOM YHCJIE TI0 00ECIIEYCHUIO pean3aliy B TIOJHONH Mepe KOHCTUTYIIMOHHBIX ITPaB TPak-
nmaH. JlocTaTrodHO M3BECTHBINA (PAKT, UTO MHCTUTYT JAEJIETHPOBAHHOTO HOPMOTBOPYECTBA
NPUMEHSETCS] MMEHHO B LENAX BBIpaboTku ©Oosice MPOQEecCHOHANBHOTO PEIIeHHUs
U COOTBETCTBYIOIIETO MPABOBOTO MEXaHHM3Ma PETyIMPOBaHUS OOIIECTBEHHBIX OTHOIIIE-
Huil. Takum 00pa3om, TETHTUMHOCTH IIPABOBOTO PETYIUPOBAHUS B chepe n30MpaTeabHOTO
Mpolecca TOJbKO MOBBIILIAETCS.

Kpome Toro, HarnoMHuM, 4TO BBEIECHUE NUCTAHIIMOHHOIO 3JEKTPOHHOTO T'OJI0COBa-
HUSl, TAK)KE KaK W MPEIOCTABICHUE BO3MOXHOCTH TPOBEJICHUS BEIOOPOB B TCUCHHE HE-
CKOJIBKHX JHEW ObUIO 00YyCIOBIEHO OOBEKTUBHBIMH JIKCTPAOPAMHAPHBIMU TPUIHHAMHU.
Peus unet o nangemun COVID-2019, pactipocTpadeHue KOTOPOH BEIHY IO PYKOBOJICTBO
rocyJapcTBa yCTAHOBUTH HEKOTOPBIE OIPAaHUYCHHUS AJIS IEPEMEIICHUSI TpakiaH, Mocelle-
HUSI UM OOIIIECTBEHHBIX MECT M MACCOBBIX MEPOIPHATHNA. DTH MepHI OBIIN HAIPaBICHBI
WCKITIOYUTENBHO HA COXpaHEHUS KU3HU U 3I0pOBbA IpaxkaaH U obecriedeHus: 6e30macHo-
CTH Bcero oOmiecTBa. B To ke Bpems Obliia peleHa 3a1a4a, Mo3BOJIMBIIIAs TaApaHTUPOBATh
peann3aliio KOHCTUTYIMOHHBIX IpaB TpakJaH Ha ydacTHE B YIPABICHUM [ellaMu
rocy/AapcTBa.
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CoepguHeHHble LLUTaTbl AMepukn n naHgemus:
npo6GrnemMbl NnpaBoBOro perynupoBaHusa 6opb6bl ¢ COVID-19

H.C. JlatsinmoBa'> <

Bamkupckuii rocy1apCcTBEHHBIN YHUBEPCUTET, Ypa, Poccuiickaa Pedepayus
D<Imarchrose@yandex.ru

AnHoTtauus. [Tepuon nanaemuu B CIIIA cran ucnblTaHHEM Ha IPOYHOCTh MHOTHUX TOCYJapCTBEH-
HBIX MEXaHWU3MOB, IIOCTABIJI BOIIPOC O TPaHHUIAX YPE3BbIUAWHBIX MoaHOMOoUMi [Ipe3unenTa u rydoepHa-
TOpOB U 3G PEKTUBHOCTH TOCYIapCTBEHHON CUCTEMBI 3paBoOXpaHeHUs. [IpHUMHEL, 10 KOTOPEIM OHA
M3 caMbIX OJIaromoJyYHBIX CTPAaH MHpPA CTajla CaMbIM MOCTPAJABIINM OT HMAaHAEMHU TOCYAapCTBOM, BO
MHOTOM KPOIOTCSL B OPraHHU3aLMM CUCTEMbI I'OCYJApCTBEHHOIO YNPABIECHUS U HCTOPUUECKU CIIOKHUB-
MIUXCs NPeLeIeHTax paclIUpeHHs IOJHOMOYMI UCIONHUTENBHOM BIaCTH B IIEPUO]] UPE3BbIYaliHbIX 00-
cTosTensCTB. Llenp uccnenoBaHus — yCTaHOBJIGHHE OCHOB KOHCTHTYLIMOHHO-IIPABOBOI'O PEryJIMpoBa-
HUs 60pbOBI ¢ nocnencTBusMu nanaemuu B CIIA u ycTaHOBIEHHE KOPPEISILIMOHHBIX CBSI3eH MEXIY
0COOCHHOCTSIMU pAacIpe/ieNiCHNs] TIOJTHOMOYHH B cdepe OOLIECTBEHHON 0e30MacHOCTH U 3P PEKTHBHO-
CTBIO Mep 1O npoTuBoAeicTBHIO pacnpocTpaHeHntio COVID-19. OnHolt u3 3a1a4 SBJseTCs BbISBICHHE
KaK JOCTOWHCTB, TaK U HEJOCTATKOB monuTrdeckoro ycrpoiictBa CILIA B KOHTEKCTE MPOTHBOAEHCTBHS
o0IeHaMoHaNbHO yrpo3e. Onpenenuts crienuuky upe3BbldaiiHbIX noaHomouuil [Ipesunenta CIIA
MIO3BOJIMJI HCTOPHYECKUI METO]] HCCIIEOBAHMUS, B TO BpeMsI KaKk KOHKPETHO-IIPaBOBOH METOJ OBLIT IOJIO-
JKEH B OCHOBY aHaJIM3a CTPYKTYpPbI U IOJTHOMOYMH OPraHOB 3aKOHOAATENbHOM 1 UCIIOJIHUTENILHOM BIACTH
HapsiLly C CpPaBHUTEIBHO-IPABOBBIM, CHCTEMHO-CTPYKTYPHBIM 1 (DYHKIMOHAJIBHBIM IOAXOIAMHU.
B 60pn0e ¢ nanaemueil MexaHu3M rocyapcrBeHHoro ynpasieHus B CIIIA mnokasan cBOX HECHOCO0-
HOCTB IPOTHUBOCTOATH YTPO3aM 00IIeHAMOHAIBHOT0 XapakTepa. Bo MHOroM nogo6Hoe monoxeHue 00b-
SCHSIETCS OCOOEHHOCTSIMU 3aKOHOJATENILHOIO PEryIMpOBaHUs cepbl 31paBOOXPAHCHUS, NEPEAaHHOM
JUIs aBTOHOMHOT'O PETYJIMPOBAHUS OpraHaM BJIACTU LITATOB, Pa3pO3HEHHOI CUCTEMOH IpaBOBOTO pery-
JMPOBAHUS NPOTUBOACHCTBUS UPE3BBIUAMHBIM CUTyalUsIM, a TakKe BECbMa CKPOMHBIMH BO3MOXKHO-
CTSIMM TJIaBbl TOCYZapCcTBa B BOIIPOCAX pPearupoBaHMs Ha SMUIEMHOJIOTHYecKue yrposbl. MccnenoBanue
MO3BOJIMJIO CJETaTh BHIBOJ 00 MMEIOIIEHCS KOPPEIAUd MEXIy OCOOCHHOCTSIMH CHCTEMBI IOCYyAap-
ctBeHHoro ymnpasieHus B CIIIA, ee 3akoHOJaTENbHBIM PETyJIUPOBAHNEM U HETaTUBHBIMHU ITOCIIEICTBH-
amu naggemMur COVID-19, BI3BaHHBIMU HECKOOPIMHUPOBAHHBIMU JEHCTBUAMHU (hellepaIbHbIX U Peru-
OHAJIBHBIX OPraHOB r'OCY1apPCTBEHHOM BIACTH.

KuaroueBble ciaoBa: manaemusi, [Ipesunent, CIIA, mratel, 31paBoOXpaHEeHUE, Ype3BbIYAiHbIC
MIOJTHOMOYHS, KOHCTUTYIIHS
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United States of America and the pandemic:
issues of legal regulation in combating COVID-19
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Abstract. The pandemic period in the United States has become a test of the strength of many
state mechanisms, raised the question of the limits of the extraordinary powers of the President and
governors and effectiveness of the public health system. The reasons why one of the most prosperous
countries in the world has become the most affected state by the pandemic largely lie in the sphere of
public administration system and historically established precedents for expanding the powers of the
executive branch in times of emergency. The aim of the study is to identify the foundations of
constitutional and legal regulation in combating the consequences of the pandemic in the United States
and to trace correlations between peculiarities of distribution of powers in the field of public security and
effectiveness of measures to counter the COVID-19 spread. One of the tasks is to identify both advantages
and disadvantages of the US political structure in the context of countering the nationwide threat. The
historical method of research allowed to determine the specifics of the extraordinary powers of the US
President, while the specific legal method was used as the basis for analyzing the structure and powers of
legislative and executive authorities along with comparative legal, system-structural and functional
approaches. In the fight against the pandemic, the mechanism of public administration in the United States
has shown its inability to counter threats of a nationwide nature. In many ways, this situation is explained
by peculiarities of the legislative regulation of the healthcare sector, transferred to the autonomous
regulation of state authorities, a disparate system of legal regulation of emergency response, as well as
the very modest capabilities of the head of state in responding to epidemiological threats. The study allows
to conclude that there is a correlation between the features of the public administration system in the
United States, its legislative regulation and the negative consequences of the COVID-19 pandemic caused
by uncoordinated actions of federal and regional government authorities.
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BBenenne

B ncropun mo6oro 7eMOKpaTHYECKOT0 TOCYAapCTBA UMEIH MECTO MEPUOIbl KPH3H-
COB, BOWH, 3mujeMuid. 1 mpaBUTENbCTBA CTPAH NMPUMEHSIN B YCIOBUSIX Ype3BbIYATHBIX
00CTOATENBCTB PEXXUM «PYHYHOTO YIIPABJICHUS», IPUHAMAS B CBOM PYKH TOT MaKCHUMyM
BJIACTH W MOJIHOMOYHH, KOTOPBIH TONBKO TpeboBaiics. [Ipu 3ToM 0coGeHHO OCTpO BCTaBall
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BOIIPOC O BO3MOYKHOCTH OIPaHHUYCHHS MPaB U CBOOO Ipa)</iaH, B TOM YHCIIC, KOHCTUTY-
[IMOHHBIX, & TAK)KE BOBMOXXHOCTH IIPABUTENLCTBA U BBICIIETO IOJKHOCTHOTO JIUIIA CTPAHBI
MPUHAMATh Ha ce0sl MOJIHOMOYHS, HEe NpeayCMOTpeHHble KOHCTHUTYIMed Wi WHBIMU
HOPMAaTHBHBIMH aKkTaMu. B enepaTUBHBIX TOCyIapcTBaX AUCKYCCHH TAK)KE TPATUITHOHHO
BBI3BIBAJIO PACHpPE/ICIICHUE TOJHOMOYMH MeXIy (elepaibHbIMU OpraHaMH BJIACTH
Y pEerHOHAMH.

B ycmoBusx, Korzia CoBpeMeHHBIM TOCYIapCTBaM IMIPUXOIUTCS OATaHCHPOBATH MEXKITY
COOJTI0TeHrEM TIpaB U CBOOO/] TPaXKIaH U HEOOXOIUMBIMH MEpPaMHU TI0 CACPKUBAHUIO MTaH-
JIEMHUH, MEXTy HeM30€KHBIM YCUICHUEM MTOJTHOMOYNH UCTIOTHUTEIBHOM BJIACTH M COXpa-
HEHUEM OallaHca BCEX TPEX €€ BETBEH, NCCIICOBAHMS HCTOPHIECKOTO OIBITA 3apyOeKHBIX
CTpaH MPEACTABISIETCS] BEChMa aKTyaIbHBIM.

B nanHOM MccrmeoBaHUM paccMaTpUBACTCs OIBIT PeardpoBaHUS TOCYIapcTBa Ha
ype3BblUaiiHble cuTyanuu, BeizBanHble nanaemueit COVID-19 B Coeaunennsix ITaTax
AMepyrKH, ¥ IPaBOBBIC OCHOBBI PacIIpeACIICHUS MTOTHOMOYHI MEXIy OpraHaMU rocyaap-
CTBEHHOM BJIACTH TI0 POTHBOJICHCTBHUIO PACIPOCTPAHCHUS UH(PEKITUH.

OO0BeKkTOM HccieIoBaHus cTajia npaBoBas cuctema nMeHHO CoenuHeHHbIX LlTaToB,
MOCKOJIbKY 3TO OJIHO U3 HEMHOTHX FOCYJIapCTB, KOTOpOe 3a 245 JIeT CyIleCTBOBAaHUS CTOJIK-
HYJIOCh C IIUPOKUM CIEKTPOM UPE3BBIYAWHEBIX CUTYyalllii, B TOM YHCIIE ABYMsI ITaHIEMU-
SIMH, TIPEJICTABIISAS COOOH BO BCE ATH MEPUOJIBI IEMOKPATHYECKOE TOCYIaPCTBO C PecIryo-
JTUKAHCKOW (hopMOH TpaBiieHus, peaepaTUBHBIM YCTPOHCTBOM U IEMOKPATUIECKUM TIOJH-
THYECKUM PEKUMOM. J[aHHBIN (DaKT MO3BOJSET UCCIEAOBATh HA HCTOPUIECKOM MIPUMEPE
CIIIA, kakuM 00pa3oM Ype3BBIYAMHBIC CHTYallMH, TAKUE KaK MaHJACMUs, BIHUSIOT HA CO-
OJro/IeHNe KOHCTUTYITMOHHBIX TIPaB TPaXK/IaH M Ha pa3BUTHE 3aKOHOJIATEIbCTBA B 001aCTH
pacrpenencHus TOJTHOMOYHH M COXpaHEeHHEe OalaHca TpeX BETBEH BIIACTH.

IIpaBoBoe peryinpoBaHnue B ycJ0BUsIX KopoHaBupyca B CIIIA

HccnenoBanre mpaBOBBIX OCHOB IMPOTHUBOJIEHCTBHS PAaCIPOCTPAHEHHUIO MaHIAEMHU
MO3BOJISIET MPOJIEMOHCTPUPOBATH KaK MPEUMYILECTBA AMEPHUKAHCKONW CUCTEMBI CACPKEK U
NPOTHBOBECOB, TaK U €€ HENOCTAaTKH, B yCJIOBHUSX, KOTAA MapUTET MEXKAY COXpaHECHHEM
KM3HUA U 3[I0POBbS T'PAXKIAH U COOJIIOJCHUEM AEMOKPATUYECKUX IPUHLUIIOB HE MOXKET
OBITH COXpaHeH. B TaHHOM KOHTEKCTE HENb3sI HE COTTIACUTBCS C MHEHHEM, YTO «IIOCTEIEeH-
HOE Pa3BUTHUE TaHAEMHUH 1 BOBJICUCHUE B HEE TOCYIAPCTB, KAK CO CTAPBIMH IEMOKPATHSIMH,
TaK U BHOBb IIOCTPOEHHBIMH JIEMOKPATUSIMH OZHOBPEMEHHO BBIIBIIIO KaK Cladble CTO-
POHBI KOHCTUTYIIMOHHBIX MPAaBOOTHOIIEHNUH, TaK U MOATOJIKHYJIO K HOBOMY 3Tally pa3BH-
Ths npaBooTHomeHui» (Lungu, 2020).

[IpaBoBoe perymuposanue CIIIA B yCIIOBHSIX KOPOHABHPYCA pACCMATPHBAET PSIT OTE-
4eCTBEHHBIX U 3apy0OexHbix aBTopoB. C.C. Koctser (Kostyaev, 2021) ananu3upyer npo-
OJIeMBI CHCTEMBI aMEPUKAHCKOTO 3/IPaBOOXPAHEHUS], KOTOPbIC HANPSIMYIO CBSI3aHBI C CH-
CTEeMOH pacIpe/ieIeHns] TOTHOMOYNH MKy pa3inyHbIMU YpoBHAMH Biactd, T.B. Uyba-
poBa u M.A. lllapoBa, rccneayst pOCCHHCKHI OIBIT OOPHOBI C MaHIEMUEH IPUBOIAT JTOKA-
3aTeNbCTBA KOPPPEISIIUU MEXKAY OCOOCHHOCTSIMU TOCYNApCTBEHHOTO MEXaHU3Ma U (-
(hexTUBHOCTEIO Mep 00prObI ¢ manaemueii (Chubarova & Sharova, 2020). CpaBHUTENBHEIIH
aHamM3 Mep OOpbObI C MaHAEMHUEH U €€ 3aKOHOJATEIbHOTO PEryJIMPOBAHUS HPOBOIST
O.J1. Andepor u E.B. Andepora (Alferov & Alferova, 2022) BeIABUBIINIT HanOO0JIeE «MSIT-
Kui» 1 Hea((eKTUBHBII TPaBOBOH PEKUM MPOTUBOAEHCTBUS MaHaeMun uMeHHo B CIIIA.
E.B. JIyary u M. Ckott (Lungu, 2020; Scott, 2009) paccMaTpiBarOT NaHIEMHUIO KaK HOBBIT
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BBI30B KOHCTUTYIIHOHHBIM ITPABOOTHOIICHUSM BO BCEX JEMOKPATUYECKUX CTpaHax MUPA,
YTO crpaBeayinBo oTHocuTes U k CIIIA.

3apyOeskHble aBTOPbI TaKKE PacCMaTpPUBAIOT MPAaBOBbIE OCHOBBI OOPHOBI C MaHze-
MUEl ¢ TOYKH 3peHus 3()(HEKTUBHOCTH TOCYIaPCTBEHHOM MOIUTHKH, B yacTHOCTH A. Kpu-
ctogep (Christopher et al., 2021) KpuTHYECKH OLICHUBAET YPOBEHb PEarnpOBaHMs OPraHOB
BIIACTH IITAaTOB HA MaHJEMUIO, YCTaHABINBAs B3aUMOCBSI3b MEKAY MOJIUTUIECKUMH B3IJIsI-
JlaMy TyOepHaToOpaMu U CpoKaMH BBeAcHHS KapanTtwHa. A. Betic (Weiss, 2021) B cBoeM
WCCIIeIOBAaHUY MIPUXOJIMT K TOCIIEI0BATEIbHOMY BBIBOY O Hea(ppeKTHBHOM mepepacipe-
JICJIEHUH MTOJITHOMOYMH B IEPHO MAaHAEMUHU MEX Y 3aKOHOAATENbHBIMYI OpraHaMU IITaTOB
U TyOepHaTOpoB B HOIb3Y Hociueanero. [Iponomkas ananus 6anaHca AByX BETBEil BIacTu
P. KopMakeiin 1, BOBCe TOBOPUT 00 yrpo3e moJ00HBIX MaHIEMUU OOCTOSATENBCTB [Tl CH-
CTEMBI 3aKOHO/IaTeNIbHOM BIacTH JeMoKpaTiuueckux crpad (Cormacain & Bar-Siman-Tov,
2020). B nenom ciegyer OTMETUTh OTCYTCTBHE pabOT, C TIPABOBOW TOYKH 3PEHUS OIICHH-
BAaIOIIMX rocynapcrBeHHyro nonutuky CHIA mo mpoTHBOAEHCTBUIO pacIpOCTPaHEHUIO
MAHJAEMUH U BBIBICHHIO CHCTEMHBIX HPUYMH BBICOKOTO YPOBHS CMEPTHOCTH OT
COVID-19 u HeaGeKTUBHOCTH rOCY IaPCTBEHHBIX MEP I10 €ro MpeloTBPALICHUIO.

Crienyer KOHCTaTUPOBAaTh, YTO HECMOTPS HA JECATKU 3aKOHOAATENIbHBIX CTaTyTOB,
Hazemsonmx [IpesuieHTa 0coObIM KPyroM Ype3BbIYaliHbIX MOJTHOMOYHMI, H Pa3BUTON CH-
CTEeMOH TpeleAeHTOB, B ycioBusax BceMupHoil mangemun COVID-19 rocyaapcTBeHHbII
mexanu3M CIIA B Bonpoce npeJoTBpalieHus pacupocTpaHeHus HH(OEKLIUHN U yCTPaHCHUS
ee MOCTe/ICTBHI TTOKa3al CBOK HECOCTOATENBHOCTD. [10 oduimanbHbIM JaHHBIM Beemup-
HOMW opranM3anuy 3apaBooxpanenus, Coennnennslie lITaTel cranu camoil moctpanasieit
OT MaHJEMHUHU CTPAHOH, B KOTOPOi MH(pEKIMs yHeca )XKU3HU 0ojiee | MUIIMOHA YeNOBeK,
93 ThIC. 4eT0BEK OBUIM 3apaxkeHbl’. Bo MHOroM mogo6HOE T0N0KeHHe 00BIACHIETCS 0CO-
OCHHOCTSIMH 3aKOHOZAATEILHOTO PEryJIMpoBaHus cephl 30paBOOXpPaHEHUs, pacipeaese-
HUSI TIOJIHOMOYHMH MeX1y (enepanbHbIMU OpraHaMy BJIACTH U IPaBUTEIbCTBAMH IITATOB,
a TaKk)Ke BECbMa CKPOMHBIMU BO3MOXKHOCTSIMH TJIaBbI TOCYIapCTBa B BOIIPOCAX pearnpoBa-
HUS Ha SMUIEMUOJIOTHIECKHE YTPO3bI.

IIpaBoBbIe 0CHOBBI 60PLOBI € MaHAeMHel B YCJIOBUAX Ype3BbIYAHHON CHTyaluu

Ha ¢enepansnom yposae B CILIA 0CHOBHBIM 3aKOHOM 0 0OpbOE ¢ HHPEKIIMOHHBIMU
3a00JIeBaHUSIMU SBISIETCS 3aKOH 00 O0IIEeCTBEHHOM 3/1paBooxpaHeHuu 1944 r., KoTopsIid
IPEAOCTaBIsIET NMPAaBO MUHHUCTPY 3APaBOOXPAHEHMSI M COLHUAIbHBIX CIYXO OOBSABIATH
Ype3BBIYANHOE MOJIOKEHHUE B CIIyYasx, KOT/ia «3a00JeBaHIe MPEICTABIAET COO0H Ype3BhI-
YaliHY10 CUTYalHIO B 00J1aCTH OOIIECTBEHHOI'O 3APAaBOOXPAHEHUS» HIIN K€ UMEIOT MECTO
«3HAYUTENbHBIE BCHBILIKM HH(QEKIMOHHBIX 3a00JeBaHUN MIM OHMOTEPPOPUCTHUYECKHE
araxu»”. [Ipy 5ToM 3aKoHOMATENBHOTO 0106penus Konrpecca He Tpebyercs, He0OX0AUMO
JIMIIb €ro MHCbMEHHOE YBeJOMIICHHE B TeueHHe 48 yacoB mociie 0ObSBICHUS Ype3BhIuaii-
HOT'O TIOJIO>KEHHUS.

31 smBaps 2020 1. MHHHCTEPCTBO 3IPaBOOXPAHECHHUS W CONHAILHBIX CIYKO
COOOIIMIIO 0 MEPBOM O(HUITUAILHO TOATBEPKACHHOM ciyuae 3a0oneBanus COVID-19 na
teppuropun CIIIA. B 3TOT %€ neHb, NpUMeHss MoJIoXKeHne 3akoHa 00 00IIeCTBEHHOM

' World health organization. Situation by Region, Country, Territory & Area. Pexum pmocryma:

https://covid19.who.int/table (zata obpamenus: 20.06.2022).
2 Public Health Service Act (42 US Code s 264). 1944. Pexum mocryma: https://www.govinfo.gov/
content/pkg/COMPS-8773/pdf/COMPS-8773.pdf (nata obpamenus: 01.12.2022).
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3/IpaBOOXPaHEHNH, MUHUCTP A. A3ap 00BABHI O Ype3BBIYAHON cUTyannu B 061acTu 00-
IIECTBEHHOTO 3/IpaBOOXPaHEHHUS.

B nexnapanuy OblIM NEpEYHCIIEHB! U IPEIOCTaBIsIEMbIC €My IOJTHOMOYUS, BKJIIOYA-
romue «Jloctynm k (oHmam, accurHOBaHHBIM YUpe3BbBIYaitHOMY (OHIY OOIIECTBEHHOTO
31paBOOXPaHEHUS», «OCYIIECTBISITH BpEMEHHOE Ha3HAYeHUE MepPCcOoHaja Ha JOJDKHOCTI,
«HCHOJIBb30BATh IPAKTHKY TEIEMEIUIUHBD), «\OTPAaHUYUTH OTBETCTBEHHOCTh MEJUIIMHCKUX
paGorauKoBy»® 1 apyrue. Kak ormeuaer JI.d. YVaiinm, «3T0 penenue cioco6CcTBOBAIIO YCH-
JUSIM TI0 Pa3pabOTKe W PacHpOCTPAHEHHUIO AMATHOCTHYECKHUX TECTOB, TE€PANEBTUYECKHUX
CPEACTB M BakIMH, a TAaKXKe JIOIyCKaJO BO3MOXXHOCTh THOKOTO TPAaBOBOTO pEryIUpOBa-
aus» (Wiley, Yearby & Hammond, 2021).

Paznen 361 ynomsiHyToro 3akoHa 00 0OIIECTBEHHOM 3/IpaBOOXPAHCHUU YIIOIIHOMO-
YMBaeT MHUHUCTPA B YCJIOBHUIX YPE3BBIYAHOTO MOJIOKEHUS IIPUHUMATh U 00ecrieunBaTh
COOJIIOJICHNE TaKUX MPaBUII, KOTOPBIE, 110 €r0 MHEHUIO, HEOOXOAUMBI JUIs MIPEIOTBpaLLe-
HUI IIepelady WK PacpocTpaHeHUs HH(EKIMOHHBIX 3a001€BaHUM U3 3apyOe)KHBIX CTPaH
B IUTAThl WK U3 OAHOTO mTaTa B Apyroi» (Wiley, Yearby & Hammond, 2021). Bo Bpems
nanaemun Covid-19 MUHUCTpP 31paBOOXpaHEHUs U COLMANBHBIX CIIYKO A. A3ap npume-
HUJI 3TO NIOJIOKEHUE, YTOObI IPUOCTAHOBUTH BHE3 JIUIL U3 CTPaH, B KOTOPBIX CYLIECTBYET
BBICOKAsl CTEMEHb PACIpOCTpaHeHns HH(EKIH, puKa3oM oT 24 mapta 2020 1.%, 06bABUTE
«O 3ampere MIaBaHUs U IPUOCTAHOBKE NAIbHEHIIECH II0CaJKA HAa BCE KPYHU3HBIE JIAiHEPSI,
KOTOpble J100pPOBOJBHO HE HPUOCTAHOBHIM PAa0OTy» NPUKA30M Takxke oT 24 maprta
2020 r.’, u HamHoro nosanee, 3 despans 2021 r., ycTaHOBUTH TpeGoBaHUe 00 0053aTEb-
HOM HOILCHUU MACKH, «3aKpBIBAIOIIEH POT U HOC, IIPH MOE3IKax Ha JII0OOM TPaHCIIOPTHOM
CpEACTBE», a TAKKe «B II000M TpaHcopTHOM y3ie B CoeanHenHbix LlltaTax (aspomopte,
aBTOBOK3aJIe, TIPMCTAHMU JUTS AXT, KEJNE3HOI0POKHOM BOK3ane)»’.

13 mapra 2020 r. IIpesunent M. Tpamm moamucan [Ipokmamariuto «O6 0ObsIBICHIN
YPE3BBIYAHHOrO MOJIOKEHHUSI B CTPAHE B CBSI3U CO BCIHBILKOH HOBOI'O KOPOHABHPYCHOI'O
3aboneanus (COVID-19)y». C nmpuBBEIYHON pOCCUHCKIM IOPHUCTAM TOUYKH 3PESHHSI B TI0100-
HBIX YCIIOBUSIX IJ1aBa TOCYJapCcTBa BIPABE OOBSIBUTH PEXKHUM BCCOOIIECH N3OISIHMHU, KaK 3TO
CJeNany MpeCcTaBUTEeNIM MHOTHX cTpaH Mupa. Oanaxo B paBoBoii cucteme CIIIA y mpe-
3UJEHTa OTCYTCTBYIOT IOJI0OHbBIE MTOJTHOMOYHS, OTPAaHUYCHHBIE B JAHHOM BOIIPOCE 3aKO-
HOM U TperieeHTaMu BepxoBHoro cyna. B ykazaHHO# npokiiamaiuu riaBa rocyiapcraa
(akTHYECKH MEpEYUCIII BCe MEPHI, KOTOPBIE BIIpaBe MPEANPUHSTH, B YaCTHOCTH, B HEH
YKa3bIBAIMCh BO3MOKHOCTH «II0 YCKOPEHHUIO NMPHOOPETEHHs CPEACTB MHIMBHIYaIbHOU

3 US Department of Health and Human Services, Public Health Emergency Declaration (last reviewed 26
November 2019). Pexum gmocryma: https://aspr.hhs.gov/legal/PHE/Pages/Public-Health-Emergency-
Declaration.aspx (mata obpamenus: 01.12.2022).

4 Order Suspending Introduction of Certain Persons from Countries Where a Communicable Disease Exists
(85 Federal Register 16567) 24 March 2020. Pexxum mocryma: https://www.federalregister.gov/documents/
2020/03/24/2020-0624 1/order-suspending-introduction-of-persons-from-a-country-where-a-communicable-
disease-exists (mara oopamenus: 01.12.2022).

3 No Sail Order and Suspension of Further Embarkation (85 Federal Register 16628) 24 March 2020. Pexum
nocryma:  https://www.govinfo.gov/content/pkg/FR-2020-03-24/pdf/2020-06166.pdf (mara obparueHus:
01.12.2022).

¢ Requirement for Persons to Wear Masks While on Conveyances and at Transportation Hubs (86 Federal
Register 8025) 3 February 2021. Pexxum moctyna: https://www.federalregister.gov/documents/2021/02/03/
2021-02340/requirement-for-persons-to-wear-masks-while-on-conveyances-and-at-transportation-hubs (zara
obpamenus: 01.12.2022).
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3alIUTHl U ONITUMHU3AIMH MCIIOJIB30BAHMS HOBBIX JUArHOCTUYECKHX BO3MOXHOCTEH B Ja-
GOpaTOPUSX», @ TAKHKE «KAPAHTUH JUIs JIULL, MPUOBIBLIMX U3 MHOCTPAHHBIX FOCYIapCTBY .

[Ipu 3TOM BO3MOXXHOCTH BBEICHUS OOIIedenepalbHbIX OrpaHUYHUTENBHBIX MEp 00-
cyxnanace O0bBIHM IIpesnaentom CHIA c coBetHukamu yxe 17 mapta 2020 r. ¢ nensio
npenoTBpamienust pacnpoctpanenus COVID-19. Opnako cmycTsi HECKOJIBKO JTHEH 3Ta
WHUIMATHBA OblJIa OTBEPTHYTA B CBS3H C OMACEHHEM OTMEHBI pellieHus npe3ueHTa Bep-
XOBHBIM CYJIOM W ITUPOKUM OOIIECTBEHHBIM PE30HAHCOM, KOTOPBIA MOT BBI3BATh IIpeIie-
JICHT IO PACIIUPEHHUIO TePeUHs «Upe3BBIYAIHBIX» MPE3UICHTCKUX ITOTHOMOYHMM. XOTS B
HacTtosiee Bpems B CLIHA neiictByeT 136 CTaTyTHBIX MOJIOKEHUH, TPETyCMAaTPUBAIOIINX
BHEKOHCTHTYITHOHHBIE TIOMHOMOYHS MPE3UIEHTA B YCIOBHAX UPE3BBIUANHON CUTyaluun’,
BCE OHM HOCAT TOYEYHBIH Xapakrtep. Mx peannsanys, HECOMHEHHO, CIIOCOOCTBOBaja
NPEAOTBPAILICHUIO CIy4YaeB PacHpOCTpaHEHHs KOPOHABUPYCHOW HMH(EKIHH, OJHAKO HE
crana 3PEeKTUBHBIM pPbIYaroM 0OpHOBI C TAHIEMHUEH.

[TogoOHast OrpaHUYEHHOCTH MTOJITHOMOYHH B YCIOBHSIX YPE3BHIYAHON CUTYAIHH SB-
JsieTCsl HETUIMYHON /7151 OOJBIIMHCTBA JAEMOKPATHYECKUX TOCYNApCTB M 0OYCIIOBIIEHA
MPaBOBOM Tpaauiueil, momoxxeHussMu KoHcTuTymu u npeneneHTaMu BepxoBHOTo cyna
(Koenig, 1975).

Koncturymus CHIA otamyaeTcst OT 60NBIIMHCTBA COBPEMEHHBIX KOHCTUTYLIUH TeM,
YTO HE COJACPKUT HOPM 00 OOBSBIICHUH YPE3BBIYAHOTO MOJIOKEHUS U TIOJTHOMOYHUSIX Ka-
KOU-Tr00 W3 BETBEH BIIACTH B TTOTOOHON CUTyannu. ETMHCTBEHHBIC HOPMBI, KOCBEHHO OT-
HOCSIIMECS K Ype3BbIUaifHBIM CUTYAIUAM, TO3BOJISIIOT KOHTpeccy co3bIBaTh B Caydae M-
TeXa JOOPOBOJILYECKYIO apMHUIO M NPUOCTaHABIMBaThH AelicTBue Xabeac Kopmyc Axra.
Paznen 9 crateu | Koncrurymuu CIIIA rmacut, 9to «IeiicTBHE MPUBHIETUN CYJIeOHOTO
nmpukasa habeas corpus He MOXET OBITH IPUOCTAHOBJICHO, €CJIH TOJHEKO TOTO HE TIOTPeOyeT
obIecTBeHHas 6e30MacHOCTh B CITydae MATEKa MM BTOPIKEHHS .

[TombITKY 3asIBUTH O IIUPOKUX OTHOMOYHSX B 3TOH cpepe MMEHHO HCITOIHUTEILHOM
BETBU BIIACTH BO TiaBe ¢ [Ipe3ummeHToM mpenrnpruHUMaNnCh HaYMHAS C TIEPBOTO Ipere-
JICHTa UCIIOJIb30BAaHUS Ype3BbIUaiiHbIX moTHOMOouHil [Ipesnnentom A. JIuHKOITEHOM B TIE-
puoa 'paxxnaHcKOM BOMHBL, 4TO oTMeueHo B psine padot (Farber, 2004; Latypova, 2021;
Latypova, 2022) u 3akanuuBas aeiictByronmm riaBoit CIIA Jx. baiinenom. OnHako B
OOJIBIIIMHCTBE Cy4YaeB KpaiiHHE Mephl He ObUTH mojep:kanbl BepxoBHbiM cymom. [Toka-
3aTeNIbHBIM TPUMEPOM, TIPUBOAUMBIM 3apyOekHbiMU aBTopamu (Tichenor, 2013), sBus-
eTCsl CUTyalus, Korja B ycioBusax Kopeiickoi BoiHsl mpasutenscTBo CIIA npuaepxna-
JIOCh MPABOBOM MO3UIIMHU O HIMPOKUX MOJTHOMOUMSIX Tipe3usieHTa I'. TpyMaHa u onpaB/bi-
BaJIO €ro IEHCTBHS IO 3aXBaTy CTAIENUTEHHBIX 3aBOIOB JUISI IPEAOTBPAIEHHS 320aCTOBOK
B nepuo. OgHaxko BepxoBHbI ¢y B pemieHnH 1o feny SarcroyH npotus Coliepa 1952 r.
npusHan aerictBus llpesnnenta HezakoHHBIMEU: « KOHCTHTYIHNS HE IpeycMaTpuBaia, 4To
JOJDKHOCTH [ TaBHOKOMaHayIomero apmMueii u ¢guoroM OyAeT o3HayaTh, YTO OH TaKKe

7 Ipoxnamanus [pesunenra CIIA «O6 00bABICHIH YPE3BHIYANHOTO TIONOKEHHS B CTPAHE B CBA3U CO BCIIBILI-
KO HOBOro KopoHaBupycHoro 3abosneBanust (COVID-19)» or 13 wmapra 2020 r. Pexxum nocryma:
https://trumpwhitehouse.archives.gov/presidential-actions/proclamation-declaring-national-emergency-
concerning-novel-coronavirus-disease-covid-19-outbreak/ (nara obpamenus: 01.05.2022).

8 Brennan Center for Justice. A Guide to Emergency Powers and Their Use. September 4, 2019. Pexum
nmoctyma:  https://www.brennancenter.org/our-work/research-reports/guide-emergency-powers-and-their-use
(mata obpamenus: 02.05.2022).

9 Coemunennsle [ltater AMepukn. KoHcTuTynms n 3akoHomatenbhbie akthl // mox pea. O.A. Xuakosa. M.:
[Iporpecc. 1993. 765 c.
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Oyzer sBysAThCS [ TaBHOKOMAaHIYIOIIUM CTPaHOH, €€ MPOMBIIUICHHOCTHIO M KUTEISIMUY,
a «BJIACTh, KOTOPYIO MPE3UICHT XOTeI PEann30BaTh IBISETCS 3aKOHOTBOPUECKON, KOTOpOH
Koncrurymust Hagensiet Tonbko KoHrpece, kak B OuiaronpusTHEIE, TaK U B HEOJIArOMPHST-
Hble BpeMeHa»'’.

denepanbHOE 3aKOHOJATEIBCTBO O YPE3BBIYAMHBIX CUTYALMAX TaKKe HE COACPKUT
TOYHOTO ONpeeNieH!s] TOr0 00beMa MOJTHOMOYNH, KoTopeiMu 00nanaeT [IpesuaeHt mim
Konrpecc B mogoOHBIX yCIOBUAX. 3aKOH O HAllMOHAJIHHOM UPE3BBIYAITHOM ITOJIOKEHUHU
1976 r., mepBbIil (enepaibHbIi 3aKOHOJATEIBHBIN aKT, PETJIAMEHTUPYFOIUIA TOPSIOK BBE-
JCHUS U IPEKPalIeHus] YpE3BIYaiHON CUTYaIH, COIEPKUT JIUIIb MTOAPOOHBIN MOPSIOK U
CPOKH TIpeKpaIleHus] Ype3BBIYAHON CUTyallnH, YKa3bIBasi, YTO «BCE IMOJTHOMOYHS, KOTO-
peiMu obnanaer Ilpeswment, mo0oe Apyroe JOIKHOCTHOE JIHIO WIH COTPYAHUK
OenepanbHoro IlpaButenbeTBa win Jr000€ UCIIONHUTEIBHOE areHTCTBO... B PE3yJbTaTe
CYIIECTBOBAHUS KaKOTO-IN0O0 OOBSABICHHS YPE3BBIYAIHOTO TIOJOXKEHHSI B CTPaHEe IIPEKpa-
ITAIOTCS Yepes J(Ba rojia Iocie MPUHITHS TAKOTo 3aKoHay' .

CBs13aHO 3TO € TEM, YTO CaMO €ro NpUHATHE ObUIO BBEI3BAHO OTCYTCTBHEM 3aKOHO/A-
TEIBHOTO TOPS/IKA MPEKPAIeHHUs YPEe3BbIUYAHBIX CUTYyaIHd, KOTOPBHIX HA MOMEHT MPHHS-
THs 3akoHa cornacHo Jlokmana Cenara CIIIA Ne 93-549 ot 19 Hos16pst 1973 1. coxpaHsiIoch
4eThIpe, B TOM YHcIe elle oObsiBieHHas B 1933 roay upe3BblyaiiHasi CUTyalysl, BEI3BaHHAS
HKOHOMUYECKHUM KPU3UCOM. B okaze yka3plBajaoch, 4TO B yCIOBUSAX OOBSBICHHON Upe3-
BBIYAHHOW CHUTYyalluW JEHUCTBYIOT «COTHHM 3aKOHOB, KOTOpBIE nenerupyrot lIpesnaeHty
Ype3BhIYAiHbBIC TIOJTHOMOYHS, OOBIYHO ocymecTBIsieMbie KOHIpeccoM, KOTOphIe BIHSIOT
Ha JKU3Hb AMEPUKAHCKUX IPaIaH MHOKECTBOM BCEOOBEMITIONTNX Coco60By 2. TToaTomy
coJlepKaHUe YKa3aHHOTO HOPMATHBHOI'O aKTa CBOJMIIOCH K MOPSIKY MpEKpaIleHUs 4pes3-
BBIYAHOTO TTOJIOKEHUS CITyCTsI /[BA TO/Ia TIOcie OOBSABICHUS W BO3MOXHOCTSIM €ro Ipo-
nmnenus (Tessuto, 2005).

Hekotopsle monHomouusi [lpesnnenta B yCIOBHAX UYPE3BBIYANHOTO IOJIOXKCHHS
periiaMeHTHpyeT 3aKoH o Tpaxkmancte 1952 r. B crenmnansHOM pasaene «KoHTposs 1me-
pEIBIKEHUS] MHOCTPAHIIEB ¥ TPAXKIaH BO BPEMsI BOMHBI WIIM YPE3BBIYANHOTO MOJIOKCHUS
rJIaBe TOCYApCTBa MPEJOCTABISIOTCS MOJTHOMOYHS 110 OIPAaHUYCHUIO BbE3Ja HHOCTPaH-
HeIX TpaxnaaH B CoenuHennble LITaTel, ecy 3TH JeWCTBUS MOTYT HAHECTH yIepO MHTe-
pecam rocynapcerBa: «Korma Coennnennsie llTaTer HaxoaaTcs B COCTOSHUM BOWHBI MITH
BO BpeMs CYLICCTBOBAHUS KaKOT0-IMOO UPE3BBIUANHHOTO MOJOXKEHHUs... [Ipe3uneHT nomn-
JK€H YCTaHOBUTHh OTPAHWYCHHS W 3alpPEThHl... KOTOPBhIE BBOISATCS IPH BEHIC3ZE JIHIl H3
Coennnennsix llItaroB n ux Bpe3ne B CoennueHnsle LITaTel 1 qODKHEI cienaTs 00 3TOM
my6nuaHOe 00BsaBIeHNE » (4. 215).

Crenyer OTMETHTB, YTO KaKUX-THOO OTPaHMYCHUH MO CpPOKaM JCHCTBHS TaKOTrO
pelIeHus] HOPMAaTUBHBIA aKT HE COIEPIKHUT.

19 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 643—44 (1952). Pexum pocryma:
https://supreme.justia.com/cases/federal/us/343/579/ (nata obpamenwus: 01.05.2022).

I National Emergencies Act. Public law 94-412. September 14, 1976. Pexum pmocryna:
https://www.govinfo.gov/content/pkg/HMAN-112/pdf/HMAN-112-pg1119.pdf (mata obparieHus:
20.05.2022).

12 Moxnan Cenara CIIIA Ne 93-549 ot 19 Hos6pst 1973 . Peskum moctyna: https://ia802207.us.archive.org/
24/items/senate-report-93-549/senate-report-93-549.pdf (zata obpamenus: 20.05.2022).

13 The Immigration and Nationality Act of 27 June 1952. Pexum pocrtyma: https:/www.govinfo.gov/
content/pkg/STATUTE-66/pdf/STATUTE-66-Pg163.pdf (zata o6pamenus: 20.05.2022).
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B niepBrie Mecsipl nanaemMun B cBoel mpokiamaruu ot 31 stasapst 2020 r. [Ipesunent
J. TpaMn Ha OCHOBaHMHM YKa3aHHOTO 3aKOHA OTPAaHUYWI BbE3] MHOCTPAHHBIX TPaXIaH,
koTopsle mpudsuH U3 Kuras: «Bwesn B Coenunennbie 1TaTel B kKauecTBE UMMUTPAHTOB
WJIM HEUMMHIPAHTOB BCEX HHOCTPAHIIECB, KOTOphIe (hn3ndyecku Haxomauwiuck B KHP... B Te-
yeHue 14-gHEBHOrO MEpHo/a, MPEAIIECTBYIOIErO UX BbE3Ay WU MONBITKE Bhe3aa B Co-
enuHenHble 11ITaThl HACTOAIINM TIPHOCTAHABINBAIOTCA» !, 29 (eBpans ananornunas mpo-
KJIaMaIys 3anpeniana pbe3a Ha reppuropuro CLIA mumam, npubssmmM u3 Mpana. B mo-
CIIEIYIONIEM AaHAJIOTUYHBIC PEHICHUSI ObUTM MPUHATH B OTHOmEeHWU cTpaH lllenreHckoi
30HBI, @ TAKXKE Kacanuch Jinil, npuobBatonyM B CIIIA mo BpeMeHHBIM pabouuM BH3aM.

®denepanabHbIM 3aKOHOM, UCIOIb30BaHHBIM B [IEPUO]] IAHAEMHH KOPOHABUPYCA, CTaJ
Tak)ke 3aKOH BpeMeH BoitHbI B Kopee — 3akoH 06 o6oponHoM npousBojacTBe 1950 r. 3a-
KOH mpenocTanisieT [Ipe3uieHTy paciIupeHHbIe TOTHOMOYHS B OTHOIICHUH ITPOMBIIIIICH-
HBIX TPEANPUSTHHA, MPOU3BOAIIINX 000PYAOBaHUE M CPENICTBA, HEOOXOIUMBIC IS 3a-
ITUTHI OT BUpyca B 00phOBI ¢ HUM. B cooTtBeTcTBUU ¢ wacThio 107 «Ilpe3uneHT momkeH
MPUHATH COOTBETCTBYIOIINE MEPHI JJI TOI'O, YTOOBI BOKHEHININE TEXHOJOTUICCKHE dJIe-
MEHTHI U TPOMBIIIUIEHHBIE PECYPCHI OBLIH JIOCTYITHBL. .. B MUPHOE BpEMSI, B IIEPHOJ YaCTHY-
HOI MOGHMITM3AIMH M 9Pe3BBIYAIHOTO MOMOKEHH B CTpaHe» . BONBIIMHCTBO U3 TIpeso-
CTaBJICHHBIX MMOJIHOMOYMI KacaeTcss GMHAHCHUPOBAHUS POMBIIICHHBIX 00BEKTOB, B 4acT-
HOCTH, YCTaHOBJICHHBIN JTMMHT FOCYAaPCTBCHHBIX rapaHTHii B 50 MIIH JIOJUI. MOXET OBITh
MIPEOIOJICH «B MEPHOJ] YPE3BBIYAIHOTO TIOJIOXKEHHS B CTpaHe, 00baBIeHHOro KoHrpeccom
uin [pesunentom»'®. B cOOTBETCTBUM C STHM 3aKOHOM 0OOPOHHBIE TIPEATIPHATHS HAYAIH
MaccoBO€ MPOU3BOACTBO 3AIIUTHON OJEKIBI, IEPUATOK U MACOK, a TAKXKE METUIIUHCKHUX
puOOPOB, TAKMX KaK armaparbl HCKYCCTBEHHON BEHTHIISIIUY JIETKHX.

Taxum 00pa3oM, CIIOKHUBIIASCS MPAKTHKA PeaTH3aIliy Ype3BIYaWHBIX TOTHOMOYTHI
[Tpe3naeHTOM XOTh M UIMEET MecTO OBbITh, 0JJHaKO (hOPMHUPOBaAIACh OHA HE Oyaronaps 3a-
KOHOJATEJIbHOMY PErYJUPOBAHUIO, & C IOMOLLIBIO IPELEIECHTOB MPUMEHEHHS] BHEKOHCTHU-
TYIMOHHBIX MONMHOMOYHH. [Ipr 3TOM MOA00HBIE TTOTHOMOYHS PACIIMPSUIH JUIIb TIpere-
JIeHTHI, nojepxanusie BepxoBubiM cyziom CILIA u Korrpeccom, KOTopbie B 3aBUCUMOCTH
OT MOJINTUYECKON 00CTAHOBKH, a MHOT/IA U OT JINYHOCTH IJIaBbl FOCYIapCTBA MPUHUMATH
MPOTUBOpEUUBbIE NO3UIHUHU. CI0KHO OTPULIATh, YTO B YCJIOBUSX, YIPOXKAIOIIMX HAIKO-
HAJILHON 0€30IIaCHOCTH, TAKUX KaK MaHAeMUs, Kak 1 B OONbIIMHCTBE cTpaH mupa, B CILIA
[Ipe3unent umeer nepen Konrpeccom kapr-OnaHIll HA TPUMEHEHHUE SKCTPAOPIUHAPHBIX
Mep, B TOM YHCJIe HaXOSAIINXCS B UCKIIOYNTEILHOM BeleHun KoHrpecca B MupHoe Oa-
rormoixy4gHoe Bpems. OqHako, Kak mpoaeMoHcTpupoBai 2020 1., CIIEKTp ero MOJTHOMOYHH
3HAYUTEIFHO OTPAHUYEH.

Konrpecc B nmeproa maHaeMun OCYIIECTBIST CBOIO JACSITEILHOCTh B OOJBIICH YacTH
B HampaBJICHUN GUHAHCOBOM MOIEPIKKH IIPEIITPUHUMATENCH U JOMOXO03SHCTB. B 9acTHO-
ctu, B mapte 2020 r. O mpuHAT 3aK0H «O JIOMONHHUTEIHHBIX ACCUTHOBAHUSAX Ha

14 Proclamation 9984 On Suspension of Entry as Immigrants and Nonimmigrants of Persons Who Pose a Risk
of Transmitting 2019 Novel Coronavirus and Other Appropriate Measures to Address This Risk of January 31,
2020. Pexxum moctyma: https://www.federalregister.gov/documents/2020/02/05/2020-02424/suspension-of-
entry-as-immigrants-and-nonimmigrants-of-persons-who-pose-a-risk-of-transmitting-2019 (zata obGparenus:
20.06.2022).

15 The defense production act of 1950. 50 U.S.C. § 4501. Pesxum moctyna: https://www.fema.gov/sites/default/
files/2020-03/Defense_Production Act 2018.pdf (nata oopamenus: 20.06.2022).

16 Defense Production Act of 1950. Pexum moctyma: https://www.fema.gov/sites/default/files/2020-
03/Defense Production Act 2018.pdf (gata obpamenus: 20.06.2022).
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o0ecriedeHne TOTOBHOCTH K KOPOHABHPYCHBIM 3a00JeBaHHMAM» (TIEPBBIA MAaKET Mep),
«TpeaycMaTpUBAaIOLIMH BbleseHHe u3 deaepanbHoro Oromketa 8,3 mupy nout. CLIA nHa
NOJJICPKKY MEIULMHCKUX YUPEXKICHUH CTPaHbl, B TOM YHUCIIEC Ha LIEIH HAyYHBIX UCCIIEN0-
BaHMI 10 pa3padoTke BaknwH npotuB COVID-19, u dhenepanbubrii 3akoH «O mepBooUe-
peIHON MOIAEp)KKEe ceMeil B OTBET Ha KOPOHABUPYCHBIC 3a00yieBaHMsD» (BTOPOH MakeT
Mep), MperycMaTpUBAIOIIUKA BbIAeTIeHHE U3 (enepansHoro Oromxera 105 miapa mos.
CUIA, B gymcie mpodero, Ha Ieau oOecredeHus OeCIIaTHOTO TECTUPOBAHUS HACEICHUS
CTpaHbl Ha KOPOHABUPYCH' .

B neproa nangeMun moMruMo BOIIPOCOB O paciipee/ICHUH Ype3BbIUaifiHbIX TOTHOMO-
Y MEX]y BBICIIMMHU rOCY JapCTBEHHBIMU OPTaHAMU B IPABOBOM I10JI€ TAK)KE OCTPO BCTAI
BOTIPOC O pa3/iesIeHUH PEMETOB BEICHHS B OTHOIIIEHUH BOIPOCOB MPEAOTBPAIICHNS ITaH-
JEMHUH 110 BEPTUKAIN — MEXIy (enepanbHbIM HeHTpoM U mTatamu. Koncturynus CIIA
IpsSMO HE TPeLyCMaTpUBAEeT OTHECEHUE BOIIPOCOB 00ECIICUEHHS CUCTEMBI 3IpaBOOXpaHe-
HUSL K TOMY WJIM MHOMY OpraHy BJIacTH, B CBSI3M C 4eM, COINIacHO JlecsToil mompaBku
k KoHcTHTyIMH, «BIACTh, KOTOpast He NepefaeTcs 3TOH KoHCTUTyHeH B pyku CoeiuHeH-
HbIX l1ITaToB M MOJIBp30BaHKE KOTOPOH OTAEIBHBIMU IITATAMHU B HEH HE OTOBOPEHO, MPEJI0-
cTaBieHa mrataM ¥ Hapoay»'t. Ilojiepskannas penleHusMu BepxoBHOTO cyna naHHas
HOpMa HaJeNuiIa TIOJTHOMOYHUSIMH MO0 KOHTPOJIIO 32 PacIpoOCTpaHEHHWEM OTACHBIX 3aboie-
BaHMI OpraHbl BJIACTH IITATOB, MMEHHO I'yOEpHATOPHI LITATOB, a TaKKE PYKOBOJHUTEIH
JEeTNapTaMeHTOB 3[paBOOXPAaHEHHS HMMEIOT NPaBO NPHUHAMATh HEOOXOAUMBIE MEPHI
M0 HEJOMYLICHUIO PAacTpPOCTPaHEHUIO0 MH(EKIHH, B TOM YHCIIE BBEJIEHHE KapaHTHHA,
W30JISIMK ¥ UHBIX OTPaHUYUTENBHBIX Mep. Ps aBTOpOB cripaBeIMBO MOTYEPKUBAET, YTO
moIo0HOe pacIpe/ielieHrne TIOJTHOMOYUI HOCHT TIy0oKo uctopudeckue kopHu (Timonin,
2022).

SlcHOCTB B pacipeieieHuH MMOJTHOMOYHM B YCIOBHUSX YPE3BBIYafHO CUTYALIMH, B TOM
yucle nanaeMun, Baec 3akoH «Pobepra T. Craddopna o mukBuAanUy MOCASICTBUN CTH-
XUHHBIX OeacTBHi» 1988 T., B KOTOPOM YKa3bIBaiIoCh, 4TO «‘“Upe3BhIyaitHas cUTyanus”
03HaYaeT IOJIOKEHHE, ITPH KOTOPOM, I0 ompeseneHuto [IpesnnenTa, Heodxoauma deme-
paibHas MOMOIIb B IOTIOTHEHNE K YCHIIUSIM M BO3MOXHOCTSIM IIITaTa U MECTHBIX OPTaHOB
BJIACTHM MO CMACEHHIO KU3HEH U 3aIMTe UMYIIECTBA, 30POBbs H 6€30MaCHOCTH» .,

IToMumo yka3aHHOTO OIpEeNIeHNs 3aKOH yCTaHABIIMBAET elle 01HY (hopMy 0co00ro
peKUMa — KpynHOe OEICTBHE, KOTOPOE «O03HayaeT J0OYI0 MPUPOAHYIO KaTacTpody
(BKJIIOYAs yparas, TOpHa0, IITOPM, ...) B Jr000ii yactu Coeaunennsix IltaToB, koTopas,
1o onpenenexuto IIpesunenta, HAHOCUT y1Iepd JOCTATOUHOI'O YPOBHS ONACHOCTH U Mac-
mraba, YToObl BEI3BATh HEOOXOAMMOCT OKa3aHHS TIOMOIIH. .. B JIOTIOJTHEHUE K YCHIIUSM U
MMEIOIMMCS PECypCaM MTaTOB, MECTHBIX OPraHoB BIACTH...»"". CornacHo GyKBaTbHOMY

17 Crpanosoii 0630p: oneir CIIA B 60psbe ¢ COVID-19. [lenapTaMeHT MeKIyHAPOJHOTO U PETHOHAILHOTO
cotpynuandectBa CuerHoil mamatel Poccuiickoit ®enmepanmm, 2020. Pexxum nocrtyma: https://ach.gov.ru/
upload/pdf/USA.pdf (nata o6pamenus: 10.06.2022).

18 Koncrurymus CILA 1787 roga. Coemunennbie [lItaTer AMeprku. KOHCTHTYIINS ¥ 3aKOHOJATENbHBIC aKTHI //
nox pen. O.A. XXunkosa. M.: IIporpecc. 1993. 765 c.

19 Stafford R.T. Disaster relief and emergency assistance act, Public Law 93—288 from May 22, 1974. Pesxum
nocryna: https://www.govinfo.gov/content/pkg/COMPS-2977/pdf/COMPS-2977.pdf (mata obparueHus:
20.05.2022).

20 Stafford R.T. Disaster relief and emergency assistance act, Public Law 93—288 from May 22, 1974. Pexum
nmoctyma:  https://www.govinfo.gov/content/pkg/COMPS-2977/pdf/COMPS-2977.pdf (mata oOpamenus:
20.05.2022).
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TOJIKOBAaHUIO HOPMBI OCHOBHEIC ITOJTHOMOYHS IO TIPEIOTBPAIICHHIO MTAHIEMHUH BO3JIOKCHBI
HA IITaThl U MECTHBIC OpPTaHbI BJIACTH, JNeHCTBUS ke [Ipe3uieHTa HOCAT «(JIOMOIHUTEIb-
HBII» XapakTep.

[IpenycMoTpeHHas (pUHAHCOBAs IOMOIIb, «IPEAOCTaBisgseMas InTaTy (BKJIHOYas
CYMMBI, TPEJOCTaBJISICMbIE MECTHBIM OpraHaM BIIACTH IlTaTa) Ha ()MHAHCOBBIA TOJ,
noibkHa ObITh He MeHee 575 000 gonmaposy. [Ipu a3ToM KpuTepueM Iuist BRIACICHUS CTONb
3HAYUTENHHOW (MHAHCOBOW TMOMOIIH SBJIsieTCS OOBSBICHHE MMEHHO «KPYITHOTO Oen-
ctBus»: «lIpe3unenT JoMKeH MpeJOCTaBUTh (PMHAHCOBYIO ITOMOIIb TOJBKO IITaTaM, B KO-
TOPBIX OBUIO OOBABIECHO O KPYMHOM CTHXMHHOM OEICTBHH 3a Npeablaymme 7 ner»>!
(a. 203). B Hagane anpens 2020 r. mpe3uAeHT YTBEPAUI OOBSBICHUS O KPYITHBIX CTUXUH-
HbIX OeACTBHSX B cooTBeTcTBHM ¢ 3akoHOM Craddopaa mis Bcex 50 mTaToB, OKpyra
Komym6ust u matu teppuropuii CLLIA. Takum o6pazom B ycnousix nangemuun COVID-19
JTAHHBIN 3aKOH TIO3BOJIHII BBIIEIUTH U3 (heJiepanbHOTo OropKeTa st 00phOBI ¢ aHAeMuen
cpezncTBa B pazMepe oT 575 000 $%? Ha Kaxblil peruoH.

YKka3aHHBIMM HOPMATHBHBIMH aKTaMU IMOJIHOMOYHs (heICpPaNbHOTO MPABUTEILCTBA
CIIIA B OTHOIIEHWH Mep 110 NPEAOTBPAIEHHUIO TAHIEMHH OT PAHUYUBAIOTCSI.

Ompenensis 00bEM MTOJTHOMOYHH BIIACTEH IITATOB, CICAYET OTMETHTD, UTO B TIEPHOJ]
MaHJEMUU UMU OBLIO MPUHATO HECKOJBKO JACKIapaluid 0 Ype3BhIYaiiHON cuTyaruu. B co-
OTBETCTBUU C (De/iepabHBIM 3aKOHOM «ITHMH JISKJIapalusiMi ObUIa MPETyCMOTPEHA BO3-
MO’KHOCTB YITOTHOMOYEHHBIM ITyOJIIMYHBIM OpraHaM Ka)kJ[OTO IITaTa H3MEHSATh KOHTPAKThI
Ha 3aKyIKW, TUTAHBI TEUCTBUN B YPE3BBIYANHBIX CUTYAIUSAX, OCYIIECTBIISTH MEPhl KOH-
TPOJIS 3a [ICHaMH U TUIaTeXaMH, a TaKXKEe OCYLIECTBIISITH KOHKPETHBIC METOABI TECTUPOBA-
HUSl, CKpUHUHTA, JISYCHUS U OTpaHu4eHus noe3nok» (Alferov, 2022).

Bo3MokHOCTH OOBSIBIEHUS peXXMMa CAMOM3OIISIINH, a TAK)Ke WHBIE ATHIEMHOIIOTH-
YEeCKHE MEPONPUATHUS TaKKe OBUTH BITPaBE BBOJUTH UCKIFOYUTEIBHO BJIACTH MTATOB. [Ipn
3TOM KaXKIIbIii U3 HUX CaMOCTOSITENIHO OTPEAETseT MOPAIOK BBEICHHs KapaHTHHA U OT-
BETCTBEHHOCTh 3a €ro HapylleHwe. B wacTHocTH, mpokiamanuell ryOepHaTopa mITara
Jlynzuana ot 30 auBaps 2020 r. 6pu1a 00BSABICHA Upe3BBIYAHAA CUTYALMS, TIPU KOTOPOH
«YTpaBiieHue BHyTpEHHEH 0€30MacHOCTH, MUHHUCTEPCTBO 3/IpaBOOXPaHEHUs U [ TaBHBII
CaHUTAPHBIN Bpay NPSIMO YIOTHOMOYEHBI PUHUMATH JIFOOBIC IEHCTBUS B 00JIACTH 31Ipa-
BOOXpaHEeHH»*>. B Heil ke IMEHHO MpaBaMH T'yGepHATOpa ObLT YCTAHOBJIEH PEKHM H30-
JSIUU: «BCE JIMIIA B mTaTe Jlynsuana moixy4aroT NpeAnucaHie 0CTaBaThCs JoMa, €CIIM OHU
HE OCYIIECTBIISAIOT KH3HEHHO BAKHYIO JEATETbHOCTEN ",

B 2021 r. HarmonansHas KOH(MEPEHIHs 3aKOHOIATEIBHBIX OPTaHOB IITATOB> OIy6-
JIUKOBAJIa CBOJ] PETHOHAIBHBIX 3aKOHOB O BO3MOKHOCTH BBEICHHSI PEKAMA CAaMOU30JISIIAN

2! Stafford R.T. Disaster relief and emergency assistance act, Public Law 93—288 from May 22, 1974. Pexum
nmoctyma:  https://www.govinfo.gov/content/pkg/COMPS-2977/pdf/COMPS-2977.pdf (marta oOpamenus:
20.05.2022).

22 Opunmansubiii caiit Benoro noma. Pexum nocrymna: https://www.whitehouse.gov/briefing-room/statements-
releases/2022/03/15/fact-sheet-consequences-of-lack-of-funding-for-efforts-to-combat-covid-19-if-congress-
does-not-act/ (mara oopamenus: 20.05.2022).

23 Proclamation JBE 2020-30 «Additional measures for COVID-19 public health emergency». Pexum nocrymna:
https://gov.louisiana.gov/assets/Proclamations/2020/Proc-No-30-upd TED.pdf (nata obpamienus: 20.05.2022).
24 Proclamation JBE 2020-30 «Additional measures for COVID-19 public health emergency». Pesxum gocTyna:
https://gov.louisiana.gov/assets/Proclamations/2020/Proc-No-30-upd TED.pdf (nara o6pamenus: 20.05.2022).
25 O6pasoBannas 1 suBaps 1975 roja envHas HaMOHANbHAS OPTaHU3ALKs JUIS TTOANEPIKKH, 3aIUTHl U 00b-
€JIMHEeHUs 3aKOHOJaTeNbHBIX opraHoB mraroB CIHIA.
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Y OTBETCTBEHHOCTH 32 €r0 HapYyIIECHHE BO BCEX CyObeKTax. B OONBIIMHCTBE U3 HUX PEKUM
M30JISILIMK BIIPaBe BBOJUTH JUPEKTOP JeMapTaMeHTa 3/paBOOXPAHECHHUs ILITaTa, a B psje
cyOBeKTOB rybepHaTop. B HEKOTOPBIX mITaTax MpelycMOTpPeHa CTyIIeHYaTas CUCTEMa BBE-
JIEHUs pekKuMa M30JIAIAN, HanpuMep, B cT. 22-12-1 Kogekca AnabaMbl yka3aHo, 9TO «Ka-
PAHTHH BBOJUTCS IITATOM, OKPYTaMH, 00beIHHEHHBIMH FOPOIAMH H MOCEIKaMIy»-°.

Oco0ble upe3BbIUaiiHbIE TTOJIHOMOYHS TyOEepHATOPOB BRI3BAJIM ONPEACICHHYIO0 obec-
IIOKOCHHOCTh HACEJICHUS B CBSI3M C IepepacipeesICHUEM IT0JTHOMOYHMH MEKAy MECTHBIMU
3aKOHOJIATENIbHBIMA OpraHaMu M TyOepHaTOpOM B MoOyb3y mocienHero. Kak ormernn
A. Belic, «3aK0HBI IITaTa O YpE3BbIUANHBIX OJTHOMOYHUSAX KOHLIEHTPUPYIOT MPaKTHUECKU
BCE ITOJHOMOYHMSI IO BBEICHHIO YPE3BBIYAMHBIX MIPAaBUI B pyKax rybepHaropos» (Weiss,
2021). HecMmoTpss Ha TONBITKY BJACTEH IITATOB cOANAHCHPOBATH IOPUCAMKIUIO JIBYX
BETBEH BJIACTH, 3aKOHBI IITATOB (PAaKTHUECKH MEPEAAIOT BCE OCHOBHBIC PELICHUS B PYKU
ry0epHaTopa, OCTaBIIsAsA 3aKOHOAATEIILHOMY OpraHy TOJBKO (YHKIHH MO MPEKPaICHHIO
Ype3BbIYAIHOTO MOJOXEHUS. B yClIOBMSX MaHAEMUHM 3TO NPHUBEIO K TOMY, 4YTO, KaK
OTMEYaIOT aMEPUKAHCKHE aBTOPbI, «IOPHAMYECKHE MOJIHOMOYHUS HE HCIOJIb30BAJIHCh
MI0CJIEI0BATENBHO, JOKHBIM 00pa3oM M MPO3pavHo, & PyKOBOIUTEIH HUCIIONHUTEIbHBIX
OpraHOB BJIACTM BO MHOTHX INTaTaX IMOTeprnenn Heymady B Oopedbe ¢ COVID-19»
(Burris et al., 2021).

I[Momumo Konctutyuuu, deaepanbHbIX 3aKOHOB M 3aKOHOB ILITATOB paclpeiesicHHe
MOJHOMOYHH B cepe 3ApaBOOXpaHEHHS 3aKPEIUICHO B HECKOJIBKUX pellieHusix Bepxos-
Horo cyna CIIA. B pemennn no neny «I'n66con nmporuB Oraena» 1824 r. cya mposen
YETKYIO TpaHb MEXAY (eaepalbHbIMU NOTHOMOYMSIMHI M BO3MOKHOCTSIMU IITATOB, OTME-
THUB, YTO «3aKOHBI O 3[paBOOXPAaHECHUH U 3aKOHBI, PETYIHPYIOLIIE BHY TPEHHIOIO TOPTOBIIIO
LITaTa, a TAKXKE T, KOTOPBIE KACAIOTCSI MArUCTPAIIbHBIX IOPOT, IIAPOMOB U T. JI., HE BXOAAT
B TIepedeHb MOTHOMOYHIA, MpeocTaBIeHHbIX Konrpeccy»?’.

B 1902 r. BepxoBHbI#l CyJ HanpsAMyl pacCMOTpE BOMPOC O MPaBOMOYMH BiacTeH
mTara OOBSBIATH KAPAHTHH B IIEJIOM PETHOHE B pemieHuu 1o neiny «Compagnie Francaise
de Navigation a Vapeur npotus CoBera 31paBooxpanenus mrata Jlynsnanay>.

B ykazanHom nene ¢paHiy3ckas TOpropasi KoMnanus nojana uck Ha CoBet 3apaBo-
oxpaHeHus wraTa Jlynsuana, He paspemmusiuiero B 1898 r. Boiitu B nopt HoBoro Opinieana
TOProBoTo cynHa «bputanus» ¢ 408 mMMuUTpaHTaMu Ha OOPTY HA OCHOBAaHWU TOTO, UTO B
mrate pemiennemM CoBeTa BBelleH KapaHTUH U BbE3[ HE MPOXKUBAIOMIMX TaM JIML] 3arpe-
IIEH.

HecMoTpst Ha yka3zaHue TOTO, YTO CYTHO BBIIEPIKAJIO HEOOXOMUMBIM KapaHTHHHBIN
CPOK H BBITUIBLIO U3 TTOPTA OTIIPABKH JIO TOTO, Kak Takoe perrenue Coera ObLIO TPUHSTO,
Cyn mraTa, a 3ateM u Bepxosasiii cya CILIA nmoanep:xanu CoBeT 34paBOOXpaHEHHsI IITaTa
Jlynsuana, co3gaB CyIIeCTBYIOIIUX O CEU JIEHb MpeLEe/IeHT, a0 BO3MOKHOCTh Opra-
HaM 3/IpaBOOXpaHEeHH IITATOB BBOANUTH PEXKUM U30JISLIUHU HE TOJIBKO TSl OTEIbHBIX JIUII,
HO ¥ Ha TEPPUTOPHUH LITATA B IEJIOM. Y Ka3aHHBIN NpeleeHT UCIIOIb3yeTCs CyJaMH 110 ceit
JIeHb, B YaCTHOCTH, OH OBIJI aKTUBHO HCIOJb30BaH B KauyecTBE 0OOCHOBAaHUS MOJOOHBIX
PETICHHH MTATOB TOCIIE BCIBIIIKH dITHASMUN D007,

26 Official site of National conference of state legislatures. State quarantine and isolation statutes. Pexum mo-
cryma: https://www.ncsl.org/research/health/state-quarantine-and-isolation-statutes.aspx (marta oOpareHus:
02.05.2022).

27 Gibbons v. Ogden, 22 U.S. 1 (1824). Pexum nocryna: https://supreme.justia.com/cases/federal/us/22/1/
#tab-opinion-1923815 (mata obpamenwus: 02.05.2022).

28 Compagnie Francaise v. Board of Health, 186 U.S. 380 (1902). Pexum noctymna: https://supreme.justia.com/
cases/federal/us/186/380/ (nara obpamenus: 12.05.2022).
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Pacnipenenenne yHKIMA O MPETOTBPAIICHHE SIUACMHOIOTHYCCKAX OEICTBUH
MeXIy (eiepalibHbIM [IEHTPOM M IITaTaMH B MOJIb3Y MOCIEIHUX CTAJIO MPUIUHOMN pa300-
IICHHBIX JCWCTBUN PETrHOHOB, BBOJSIINX PEXHUM H3OJISIIIUA U MHBIX MTPOTHUBOIIAHICMHIA-
HBIX Mep 1o cBoeMy ycmoTpenuto. Kak ormeuaer A.M. UepkacoB, UMEHHO «HEMPOCTHIE
MEXaHU3MBI Pa3rpaHHuYCHIS TOJTHOMOYMH Mex Ty (hefiepaliieii u ee CyObeKTaMu Mopoi 3a-
TPYIOHSUIM HE3aMEJINTENIbHBI OTBET Ha BO3HUKINYIO YPE3BBIUAWHYIO CHTYaIHIO»
(Cherkasov, 2022). U3 50 mTaToB caMOM30/IA1Ms GbLIa YCTAHOBIEHA TONBKO B 43 13 Hux>,
Bricokwii ypoBeHb IEIEHTpAIU3alUY HAIMOHATILHON CUCTEMBI 3IPABOOXPAHEHHSI U MOHH-
TOPWHTA, IPEAYCMOTPEHHbIH 3akoHonaTebeTBOM CIIIA, mpu KOTOpOM B KaXKJIOM IITaTe
(YHKIMOHUPYET aBTOHOMHAsI CUCTEMa YIIPaBJICHUS, HE TIO3BOJIUII OCYIIECTBUTH CBOEBPE-
MEHHEIH o01medenepatbHblid cOOp JaHHBIX U ¢IUHOBPEHHBIC MPOPMITAKTHICCKUE MEPHI, B
9aCTHOCTH MaccoBoe TectupoBanne Ha COVID-19.

B uenom upesBblyaiiHeie Mepbl, BBeneHHble B CIIIA B KOHTEKCTE MaHIEMUU
COVID-19, no mEHECHHIO HCCeaoBaTeNeH, «ObpumH ropa3no 00jiee MITKUMH, 9eM BO MHOTHX
cTpaHaX. Tak, UCKITFOUUTEIILHBIC MEPhI, CBA3aHHBIC C M3OJIAIUCH TpaXklaH, PEAKO ObLIH
00s3aTeTHHBIMU M TOJBKO WHOTA MPUMEHSUTUCH HETIOCPEJCTBEHHO BJIACTAMHU. B 11emom
9TH MepbI OBUTH OCTABIICHBI HA YCMOTpPEHHE KaXKIOTO IITaTa JJisi KOHKPETHOTO MX BBEIC-
HUS ¥ BKJIFOYAJM KapaHTHH, KOMEHJIAHTCKWUH Yac W OTpaHWYCHHUsS Ha TI0E3]KH BHYTPH
CTpaHBI, B TO BpeMs Kak (eiepaIbHOe IPaBUTENECTBO MPEyCMaTPUBAIO OTPAHUYCHHS Ha
noe3ku 3a rpanuiy» (Corradetti & Pollicino, 2021).

AHanu3upysi IPAYNHBI YKOHOMHUYECKHX W CONMATBHBIX KOJIJIAICOB, BRI3BAHHBIX TIaH-
nemueii, C.C. KoctseB oTMeuaert, 4To «BaKHBIM (DaKTOPOM, OT KOTOPOTO 3aBUCHUT CTEIICHb
BO3/ICHCTBUSA 3IUIEMHHA KOPOHABHPYCA HAa SKOHOMHUKY IITATOB, SBISIOTCS MOTUTHUECKUE
B3TJIBI X ryOepHaTopoB. KoHcepBaTHBHBIE TYOepHATOPHI HE CKIJIOHHBI K BBEIICHHUIO
OTPaHUYUTEIBHBIX MEp, OMacasCh WX HETaTUBHOTO BJIMSHUS Ha SKOHOMUKY. HaoGopor,
nmubepanbHble TyOepHATOPHl aKTUBHBI BO BBEIIEHHH JKECTKHX orpaHmdeHuin» (Kostyaev,
2021). B uccrnenoBannu yka3bIBaeTCs U Ha pa3iNyHOE IMOBEACHUE KUTENEH ITaTOB B 3a-
BACHUMOCTH OT TOJIUTHYECKOTO HACTPOSHHS PYKOBOJCTBA IIITATOB B OTHOIIIEHUH HOIIIEHUS
Macok. K. Anone¢ Takxke MPUXOANUT K BEIBOJLY, YTO OTPAHUYUTEIFHBIE MEPHI OBLTH «IIpO-
JUKTOBAaHHBI NAPTUHHBIMU HHTEPECAMH, 8 HE MHTEPecaMH OOLIECTBEHHOTO 3ApaBOOXpaHe-
HUS 1 HAy9HBIMH PEKOMEHIAIUSMHE, YTO PUBEJIO K OOJIBIINM ITOTEPSIM JUIS 30POBbS aMe-
pukanuesy (Christopher et al., 2021). Uccnenosanue T.B. UyGaposoit 1 M.A. Illaposoii
MPUMEHHUTENFHO K 3apyOeXHBIM CTpaHaM TaKKe TMOJTBEPKIaeT TE3HC O TOM, 4YTO
«Ha MacmTad, CKOPOCTh PACIIPOCTPAHEHUS M PE3YIBTATHI SITUAEMUN B Pa3IMYHBIX CTPaHAX
HaNpsIMYIO BIMSIOT ACUCTBHA TocyaapcTBa mo 0opbOe ¢ manaemuein» (Chubarova &
Sharova, 2020).

3akiaouenue

PesynbraThl aHanu3a MpaBOBBIX OCHOB B3aMMOJICHCTBUS BBICIINX HCIOIHUTEIBHBIX
Y 3aKOHO/IaTENIBHBIX OPTaHOB TOCYJaPCTBEHHOH BIIACTH, a TAK)KE CHCTEMBI pactpeieIeHIs
MMOJITHOMOYHH B BOIIPOCAX 37PABOOXPAaHCHUS MEXAY (helepallbHEIMU OpraHaMH BIIACTU U
MPAaBUTEIBCTBAMH IITATOB, PUBOJSAT K BBHIBOJY O HAIMYMH KOPPEISAIIUN MEXIy OCOOCH-
HOCTSIMH CHCTEMBI TocymapcTBeHHoro ympasienus B CIIIA, ee 3axkoHOmATEIHHBIM
pEeryIupoOBaHUEM M HETaTUBHBIMU mocnencteusmu nangaemunn COVID-19, Ber3BaHHBIMU

29 CtpanoBoii 0630p: onbsiT CIIIA B 60ps6e ¢ COVID-19. JlenapTaMeHT MeXIyHApOAHOTO H PETMOHAILHOIO
corpynuauuectBa CueTHol manatsl Poccuiickoit @enepanuu, 2020. Pesxxum noctyma: https://ach.gov.ru/upload/
pdf/USA.pdf (nara oopamenns 10.06.2022).
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HECKOOPIMHUPOBAHHBIMU JEHCTBUAMHA (DeIEPATBHBIX H PETHOHAIBHBIX OPTaHOB TOCyap-
CTBEHHOM BJIaCTH.

Hanmuue rpoMo3akoii u pa3oOIEHHON CHCTEMBI TOCYAaPCTBEHHOTO pearnpOBaHUS
Ha Ype3BbIUalHbIC CUTYAI[MH, CBSI3aHHbBIC C PACIPOCTPAHCHUEM UH(EKIIUH, HE TO3BOJIUIIO
B KOPOTKHE CPOKH pealii30BaTh KOMIUIEKC HEOOXOIUMBIX YIS PEIOTBPAILEHUS PACIpo-
crpadeHus wHpeKMH Mep. BecbMa orpanmdeHHbie Bo3MOkHOCTH [Ipesmmenta CIIA,
B YaCTHOCTH, OTCYTCTBHE TIOTHOMOYHUH ISl OOBSBIICHUS PEKUMAa M3OJISIINH, a TAKKE OT-
CyTCTBHE HEOOXOAMMOH B MOIOOHBIX YCIOBUSIX «BEPTUKAII YIPABICHHUS HE MTO3BOJIHIN
IIPUHATH PEKOMEHI0BaHHbIE BCeMUpHOI opraHnusanueil 34paBooXpaHeHus €AMHOBPEMEH-
HBIX MEp Ha TEPPUTOPHUH BCEHl CTPAHBI.

B xoHEYHOM HTOTE ClIeyeT KOHCTATUPOBAaTh HEIPPEKTUBHOCT NCTOPUUECKH CIIO-
JKUBIIEHCS W3IIUIITHE ACTICHTPATN30BAHHON CHCTEMBI TOCYJAAPCTBEHHOTO YIPABIICHUS
B CIIA u dakTH4ecku peneeHTHON CUCTEMBI onpeenieH s moHoMounii [Ipesnnenra B
YCIIOBUAX MaHJAEMHUH, KOTJla €IMHCTBO M LIEHTpau3allusl rocy apCTBEHHOIO0 MeXaHu3Ma
CTaHOBSATCS HEOOXOJIMUMBIM YCJIOBHEM NPEOTBPAILCHUS OOIEHAIIMOHAIILHOTO OC/ICTBUSI.
[Ipu 3TOM CcIIpaBeITUBO MPEATIONOKUTE, YTO MOCICICTBUS MAHAEMUN OYIyT CIIOCOOCTBO-
BaTh M3MEHEHUIO KOHCTHUTYIHOHHBIX MPABOOTHOIICHUU, TPaHCHOPMHUPYS UCTOPHUUCCKU
CJIOKUBILIUECS TPAIULIKUK, BO MHOTUX CTpaHax Mupa, B ToM uucie, B CILIA.
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Teopus opuanYecknx caepxek:
drakTUUecKue rpaH1Ubl NPaBOTBOPYECKUX MOSTHOMOYUIA CyabU
C TOYKMN 3peHuUsi HeopearMcTUYECKON TeoOpPUMN TONKOBaHUS

J.A. ®aTanueBa’ = D4

Cankr-IletepOyprckuii rocynapcTBeHHbIN YHUBEpCUTeET, 2. Cankm-Ilemepbype, Poccus
P<ldaria-soshnikova@yandex.ru

AnHoTanus. J{ns COBPEMEHHOW METOJOJOTMU CyNeOHOrO TOJKOBAaHHMS XapaKTEpHa aroJorus
PEaNTNCTUYECKOTO CTHIIA Cy1eOHOM nHTepnperanuyi. OCHOBHBIE TE3UCH PEATMCTHIECKON TEOPHUH TOJIKO-
BaHMS — BOJIIOHTapU3M OpraHa 0(HUIUaIbHOIO TONKOBAHUS U OTCYTCTBUE 3HAYEHHS HOPMAaTUBHOTO TEK-
CTa, OTJIMYHOIO OT IPUAABAEMOT0 €My O(UIHATBHBIM TOJIKOBAHUEM. B CBSA3M € TEM, UTO JaHHBIE TE3UCHL
(hakTHUECKH JOMYCKAIOT CYBEPEHU3AIMIO CYeOHOM BIacTH, CyAeOHBIH pealu3M CTaKUBaeTCsi ¢ 000c-
HOBaHHOU KpUTUKON. OHAKO MIPeACTaBUTENN (PaHIy3CKON IPAaBOBOM JOKTPUHBI OTPULIAIOT BOSHUKHO-
BEHHE TEHACHLIUH K (GOPMHPOBAHUIO HOBOTO CyBEpEHa B JIMLEC CYIbH U BBLACISAIOT 0COOBIEe (haKTOpB —
IOPUANYECKHE CAESPAKKH, KOTOPBIE 00YCIOBIIEHb! KOHGUTYpalyeil IpaBoBOil CUCTEMBI U KOTOPbIE, XOTs
HE SIBJIIIOTCS HOPMATHBHBIMH 0053aTEIbCTBAMH, CICP)KMBAIOT HA MPAKTHKE apryMEHTALMIO CyAeH.
PackpbIBatOTCsl OCHOBHBIE MOJIOXKEHHS TEOPUU IOPUAUYECKHUX CIEPKEK HAa OCHOBE PaboT (PpaHIly3CKUX
YUeHBIX B o0nacTu Teopuu U ¢puocodun npasa. Taxke, MOCKOIBKY OCHOBHBIM HHCTPYMEHTapUeM pea-
JUCTUYECKOH TEOPHMM TOJIKOBAHMS SBJISAETCS OSMIMPUYECKUH IOAXOA, IOJOXKEHHS TEOpUH
IOPUANYECKHUX CIEeP)KEK anpoOHMPYIOTCS Ha MpHUMepe NMPAaKTUKH OpraHa MeXIYHapOAIHOH IOCTHUIMH —
EBponeiickoro cy/a 1o npasam uenoBeka. B uacTHOCTH, fenaeTcs BEIBOJ O TOM, YTO COOJIIOAEHHE IIPUH-
una cyocuanapHOCTH U 00pallleHne K eBPOIeHCKOMY KOHCEHCYCY MOTYT OBITh PaCCMOTPEHBI B Kaue-
CTBE NIPUMEPOB IOPUIUYECKUX CAEPKEK. B pe3ylbTaTe aHanu3a TEOpUU IOPHUIUUYECKUX CIAEPIKEK aBTOP
COIVIAIIAETCS C TEM, UTO, XOTSI TEOPUS IOPUIUUECKUX CAECPIKEK JIOMOIHIAET PEaTUCTUUECKYO TEOPHIO TO-
KOBAHUSI U MOXET BBICTYIIaTh MHCTPYMEHTOM JUISI U3yUYEHUs! MOJIUTHKO-IIPABOBOIO JUCKypCa, ei MpH-
CYIIU OIpe/ieNIeHHbIe orpaHnyeHus. Tak, TeOpHs IOPUANIECKUX CIEpKEK He MpeaiaraeT 00beKTUBHBIX
KPUTEPHUEB /ISl UX BBIBICHUS M OTTPAaHUYEHMS OT HOPMATUBHBIX 00s3aTENIbCTB CyOBEKTa TOJIKOBAHUS,
a TaKkKe OHa, B IIEJIOM, SABJISIETCs onucarenbHoi. Kpome Toro, mpuposa 1opuIndecKux cIepKeK CBHe-
TEJILCTBYET O TOM, YTO UX COOJIOCHUE OCTACTCS Ha yCMOTPEHUE CyObeKTa TOJIKOBAHUS, a 3HAUUT, OHU
HE MOTYT HOJHOCTBIO HCKITIOYHTH BO3MOKHOCTB €T0 a0CONIOTHON TUCKPELIUH.

KnioueBble cj10Ba: METOAOJOTUS CyNeOHOTO TOJIKOBAHMS, PEATUCTUYECKUH CTHIb CyIeOHOH
MHTEPIpETAINH, CY1eOHBII aKTUBU3M, TEOPHSI IOPUINYECKUX CAEPIKEK, CyqeOHbIH peannsM, IopuInde-
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BBeagenne

B coBpemeHHOW NOKTpHHE CyAeOHOrO TOJKOBAaHHS HanOoJee pacipoCTPaHEHHBIM
SBJISIETCSl pEATCTUUECKUI CTHIIL CyJeOHON MHTEpIpETallui, CPEAN OCHOBHBIX IPU3HAKOB
KOTOPOro — BOJIEBas MNPUPOJA aKTa TOJKOBAHHMS U BO3MOXKHOCTb aBTOpPAa TOJIKOBaHMS
aneJIMpoBaTh K METAIOPUINIECKUM aprymMenTaM. Hanbosee paaukanbHast BepCcus peain-
CTHYECKOTO CTHJISI CyZIeOHOM MHTEpIpETalyy, pa3paboTanHast PpaHIly3CKUM KOHCTUTYIIH-
oHanmucToM Mumenem TpomepoM B pamMKax HEOPEaTMCTHUYSCKONW TEOPHUH TOJIKOBAHHMS,
MTOJTHOCTHIO OTPHIIAET HAIMYHE CMBICIIa Y HOPMAaTHBHOTO TEKCTA, BHICTYAIOIIETO 00hEK-
TOM TOJIKOBAHUS, 10 aKTa €r0 TOJIKOBAaHUSA. ABTOP TOJIKOBaHMA (PAKTHMUECKH OKa3bIBAETCS
HaJIeJICH TTOJIHOMOYHSIMU TI0 CO3JJaHUIO TIPABOBBIX HOPM.

CoO0TBETCTBEHHO, IpeANIOIaracMas peaiCTUIEeCKUM CTHIIEM CyZeOHOM HHTepIpeTa-
1IuU cB00O/Ia aBTOpa TOJIKOBAHUS OT TPAHMUI] 3a/1aBa€MOT0 MPAaBOBBIM TEKCTOM 3HAYEHUS,
C OJHOH CTOPOHBI, MO3BOJIAET €My OTKa3aThCsl OT BEPHOTO C (OPMaIbHO-IOPHINUECKON
TOYKH 3pEHHS, HO BMECTE C TEM COLMAILHO HECIPABEATIMBOIO PELICHHUS, HO C IPYyTOH CTO-
pOHBI, (PaKTUYECKH HAAETSICT CYAbI0 HEOIPAHWICHHBIMHU MTOJTHOMOYHSMH TI0 ITPOU3BOIIb-
HOMY OIIPENIENCHUIO TOTO, YTO SIBJIAETCS TPABOM.

OnHako MpeACTaBUTEIN PEANUCTHYECKON TEOPHH HE COTJIAIIAIOTCS ¢ TE3UCOM O BO3-
MOXHOH TEHAEHIMH K «IPABJICHUIO CyAEH», MOCKOJIBKY OH HE IMOATBEPKAACTCSA IMIIUPH-
yeckd. Hannume QakTudeckux rpaHul] MPaBOTBOPUYECKUX MOJTHOMOYHI aBTOpa TOJIKOBA-
HUSI ¢ TOYKH 3pEHHsI Heopeaan3Ma 00BICHIETCS ¢ IOMOIIBIO TEOPHH IOPHINYECKUX CEp-
KEK. YKa3aHHas TeOpHs IpeAsiaraeT XapakTepUCTUKY (haKTOPOB, CIEPKHUBAIOLINX AUCKPE-
IIUIO aBTOpA TOJIKOBAHUA B KOHTEKCTE PEATMCTUYECKOTO CTUIISI HHTEPIIPETallui, KOTOPbIE
00yCIIOBIEHBl OCOOCHHOCTSIMA MPAaBOBOM CHCTEMBI M BBIHYKIAIOT aBTOpa TOJIKOBAHUS
NpUHATH Hanbosee 3QPeKTUBHOE U Pa3yMHOE PeIICHHE.

B crarbe OyayT paccMOTpeHbI OCHOBHBIC IOJIOKEHHS TEOPUU IOPUIMUYECKHUX CHEpP-
JKEK, a TAKKE U3JI0KEHBI Pe3yIbTaThl UX BepUPHUKALUU Ha puMepe NpakTHKH EBporeii-
ckoro Cyna no npaBam uenoBeka (nanee — ECITY, Cyn).

O HeopeaIUCTHYECKOI TEOPUH TOJIKOBAHUSA

PasBuTre Bo BTOpoii nojaoBuHEe XX BeKa HHCTUTYTOB KOHCTUTYLIMOHHOTO M KOHBEH-
[IHOHHOTO TIPABOCYIUsSI 0O0OCTPUIIO TIPOTUBOCTOSIHUE ABYX CTHIICH (cTpaTeruil) cyaeOHoM
MHTepnpeTauu' — (hopManu3Ma 1 peanusma, H 3a10KKI0 OCHOBY JUIs PACIPOCTPAHEHHUS!
nocneanero (Timoshina (ed.), 2022:11—20). CnoxuBHIHKACS UCTOPUUECKH MEPBBIM HOP-
MaJIMCTCKUHN NOJIXO K Cy1eOHON MHTepIIpeTaliy JEMOHCTPUPYET BEPHOCTh UACAILY CTPO-
rOro HOPMAaTUBHOTO OOOCHOBAHHUS PEIICHHsS, KOTOPOE MOXKET ObITh PEKOHCTPYHPOBAHO

! TlonsiTue «CTWIL CyA€0HOI MHTEPIIPETALUN» OBUIO CHOPMYJIUPOBAHO AATCKMM IIpaBoBeaoM A. Poccom. On
BBIJIEINSUT (OTHOCHTENIFHO) OTPAHUYEHHBIN U (OTHOCHTENBFHO) CBOOOTHBIN CTHITN HHTEPIPETAIIH — B 3aBHCH-
MOCTH OT CTeNIeHH MPHU3HAHKS CBOOOIbI CY/IbH B POIIECCE TOIKOBAHMS MPABOBBIX AUPEKTHB, 00BEKTHBHBINH 1
CyOBEKTUBHBIN CTHIIM — B 3aBHCHMOCTH OT CTETICHU HCIIOJIL30BaHMUS CyJbei B IPOIECcCe TOIKOBAHUS (haKTO-
POB, OTJIMYAIOIIUXCS OT TeKcTa 3aKkoHa (Ross, 2019).
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KaK JIeTyKTHUBHBIM BBIBOJI. PeanmicTuieckuii CTuib cyIeOHOM MHTEpIPETaly, HAIPOTHB,
NPOTHUBOMOCTAaBIISIET ce0si hopManTu3My U CUATACT BO3MOXHBIM JUIS CyJIbH alleTupOBaTh
K METAIOPUAUYECKUM apryMEHTaM, HaXOJSLIUMCSl BO BHELIHEH MO OTHOLICHUIO K MO3U-
TUBHOMY TipaBy peanbHocTH (Timoshina, 2017).

B coBpeMeHHOI TOKTpHHE peaii3M B ero HanboJjee paauKaibHON Bepcun 000CHOBaH
(paHIly3CKUM KOHCTUTYLIMOHATHCTOM Mutmienem TpormepoMm B pamMKax HeopealucTHye-
CKOI TEOpPHUH TOJIKOBAHMSI, COTJIACHO KOTOPOU 3HaYE€HUE HOPMATUBHOMY TEKCTY IIPUIAETCS
B IIpOIIecce ero TOJKOBAaHUS YIOJTHOMOUYEHHBIM OPTaHOM; KaKoe-In0o HHOe 3HaUYeHHUe, OT-
JUYHOE OT MPUIABAEMOT0 TEKCTY B PE3yJIbTAaTe€ TOJKOBaHHUA, OTCYTCTBYeT. llonoxkeHus
HeopeamucTuIecko Teopur M. Tpomepa yxke aHaTH3HPOBAIKNCH B pabOTax pOCCHHCKHX
yuenbix (Timoshina, 2016:50—61; Antonov, 2015a:116—131; Antonov, 2015b:17—22),
B JIaHHOM CTaThe paccMaTpPUBAETCs Ba)KHOE JOTOJIHEHHE HEOPEaTUCTUYECKONH TEOpUn —
TEOpHs OPUAMYECKUX CIEPIKEK KaK 0COOBIX (PaKTOPOB, KOTOPHIE CACPKUBAIOT ApTyMEHTA-
MI0° Cy e

Peanuctuueckas teopust Tpomnepa pa3BuBaeTcs Ha OCHOBE AMIIMPUYECKOTO MPOUTeE-
Hus Teopuu TonkoBanus ['. Kenp3ena (Lukovskaya, 2014:249; Pfersmann, 2011:221), npu
3TOM B YHUCJIE IPEUMYIIECTB PEATUCTUUECKON TEOPUU OTMEUAETCs UCTIoNb3yemas Tporie-
POM METOJIONIOTHS] — KPHUTHUYECKas OlleHKa MIPABOBOTO HI€ANN3Ma U «IOKTPUHHU3MAY, HC-
M0JIb30BaHUE JIMHIBUCTUYECKOTO aHAIN3a U IMIIMPUUECKOTO TECTA: «KAKOBBI JOCTYIHbBIE
HAOIIOJICHUIO NTaHHBIE, TMTOATBEpIKAAoNINe MaHHOe yTBepkaeHne? C moMompio0 KaKoro
aKTa OKOHYATENIhHO paspernaeTcs 3ToT Bompoc?» (Pfersmann, 2011:224). Cam Tpomep
ompejienseT PeaNTMCTHUECKYI0 TEOPHIO TOJKOBAHHSA KaK «ckemTumdeckyion® (Troper,
2012:93), u BeIpakaeT ee B TpeX KIFOUYEBBIX T€3HUCaxX: 1) TOIKOBAaHUE — aKT BOJICU3bsIBIIC-
HUs, @ He QYHKIUSA TO3HaHUS; 2) 00BEKTOM TOJKOBAHUS SIBJISIOTCS (DOPMYITHUPOBKH HITH
(baxTbl, a HE HOPMBI MpaBa; 3) OCYLIECTBIAIONIME TOJKOBAHUE CYOBEKTHI HaJENICHBI
cnerduueckoit Bnactoio (Troper, 2006:137).

Tpomep, Benen 3a Kenb3eHOM, cUMTAET, 9YTO HEOOXOIUMBIM CBOHCTBOM JIMHTBHUCTH-
YEeCKMX BBICKA3bIBAaHWUN (ITPEICTABIISIONINX TEKCTyalbHOE BBIPAKEHHE HOPMBI) SBIISETCS
HEOTIpe/IeJIeHHOCTh, CO3/Jalolias Toje A8 YyCMOTpeHHs aBTopa TonkoBaHus (Tusseau,
2012:45—46). Ilpu 3TOM MOCKOIBKY B TEOPUH TOJIKOBAHHS OTCYTCTBYET OOBEKTHBHBIN
KpUTepui, TO3BOJISIONINNA BBIOPATh OJMH U3 PE3YyJIbTATOB, K KOTOPHIM IPUBOISIT paszind-
HBIE METOJIbI TOJIKOBAHUS, BEIOOP U3 TAKOT'O MHOKECTBA JIOCTYMHBIX BAPHAHTOB TOJIKOBA-
HUSI MOXET OBITh OCYIIECTBJICH aBTOPOM TOJKOBaHUS TOJIEKO BoitoHTapuctcku (Troper,
2006:138; Troper, 2012:99), vHBIMU CIIOBaMH, TOJTKOBAHHE SBIIICTCS BOJICBOU JEATEITHHO-
CTBIO.

2 B T0 BpeMs KaK TOJIKOBAHHE MPEICTABIAET COO0M AeATENLHOCTD (O3HABATENBHYIO UIIH, COTJIACHO PEATH3MY,
BOJICBYIO), B PE3YJIbTATE KOTOPOH IIO3HAETCS W/IITH YCTAHABIMBACTCS CMBICII IPABOBON HOPMBI, apTyMEHTALUS
3aKIIF0YaeTCS B 000CHOBAHHUHU TOTO, YTO M30PaHHBIH BapUAHT TOJKOBAHHUS SBISCTCS MPABUILHBIM C IOpHIHYC-
CKOI TOUKH 3peHus. Tak, 3asBIeHUE CYIbH O TOM, UTO «pa3zaen X 3akoHa Z o3HayaeT N», Kak MpaBuio, OyaeTt
COIMPOBOXKIATHCS ApPT'yYMEHTOM, 000CHOBBIBAIOIIMM Pe3ybTaT ToJNKOBaHUs (N) Kak BepHOE TOJKOBaHHUE MOJIO-
xeHust D ¢ yuetom kontekcta C. TakuM 00pa3oM, MOXKET OBITh BBIZCICH PE3yJIbTAT TOJKOBAHHS B Y3KOM
CMBICJIE — IPaBOBasi HOPMa, KOTOpasi HPUBOJUTCS aBTOPOM TOJIKOBAHUS B KAYECTBE «IIPABUIILHOT0» 3HAYECHUS
TOJIKyEMOI'0 HOPMAaTHBHOIO TOJIOKEHHUS, U pe3yJbTaT TOJIKOBAaHMSA B LIMPOKOM CMBICIE — «IPABHIBHOE)
3HAUYEeHHE HOPMATUBHOTO IMOJIOKEHHUs M 00OCHOBBIBAIOIINE €r0 apryMeHTH (cM., Hamp.: Chiassoni & Feteris,
2016:561—562).

3 MmeeTcs B BHIy CKENTHIIU3M B OTHOLIEHHHM BO3MOYKHOCTH JOKTPHHAIBHOTO FOPUIMYECKOTO TOJKOBAHHMS,
paccMaTpHBaroIero Npolece HHTepIpeTaly B KaUeCTBe akTa IO3HaHUSI.
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Heo0OxoammMo OTMETHTB, YTO MPEIMETOM PACCMOTPEHHS PEaIMCTHYECKON TeopHuH
TOJNIKOBAHUS ABJIAETCS AyTEHTHUHOE TONKOBAHHE", T.€. TONKOBAHHE, KOTOPOE OCYIIECTBIIS-
€TCs B MPOIECCe MPaBOMPUMEHUTEILHON JESITeTLHOCTH, BIEUET 3a cO00i IopuandecKue
MOCTIE/ICTBUS M HE MOJJICKUT OCIIApUBAHUIO B Cy/eOHOM mopsake. Tak, cyObekramu
ayTEHTUYHOTO TOJIKOBAHHMS SIBIISIIOTCSI, B IEPBYIO OYepelb, BHICLINE Cy1eOHbIe HHCTaHIUH,
B OTJIENIBHBIX CJIydasX TaK)Ke UHbIE OPraHbl FOCYIapCTBEHHOM BIacTi’. B cBOO ouepens,
HIDKECTOSIIIINE CybI JOJDKHBI CIIEI0BATh TIO3HUIIMHU BBHICIINX WHCTAHIINM, 110 KpaifHe# Mepe,
B TOW YacCTH, B KOTOPOW X pelIeHne MOXKET ObITh 00kanoBaHo. [ Takux CyJI0B TOJIKO-
BaHHE OYyJET SIBIATHCS KOTHUTUBHOHM AEATENBHOCTHIO, CPABHUMOM C TOJIKOBaHUEM, OCY-
MIECTBISICMON MHANBUIAMH TIPH cOOII0OIeHNH paBoBEIX HOpM (Troper, 2011a:199—200).

CoOTBETCTBEHHO, MIPaBOBHIE HOPMBI CO3JIAIOTCS B pe3yjbTaTe TOJKOBAaHHWS, Onaro-
Jlapsi KOTOPOMY YCTaHABIMBAETCA 3HAUCHHUE COOTBETCTBYIOIIMX JIMHIBUCTUYECKUX BBICKA-
3BIBaHUH, M HE CYIIECTBYIOT 110 akTa ToikoBaHus (Troper, 2011a:198, 201); ocHoBaHHEM
JIEHCTBUTEIHPHOCTH HOPMBI CTAHOBHUTCS €€ CO3JaHue B pe3ynbrare ToikoBanus (Troper,
2006:140). Tponep, mutupys enuckona Xonmu’®, IpU3HAET HAIMYKE Y CYOHEKTa TOIKOBA-
HUS de facto 3aKOHOJIATENLHBIX MMOJHOMOYHHA. Tak, KOHCTUTYIIMOHHBIN CYJ BEICTYIAeT CO-
y4peanTeneM KOHCTHTYIIHH, TTOCKOJIBKY 00Ia/JaeT MpaBoM €€ CBOOOTHOTO UCTOIKOBAHHS,
KaK B cIy4ae HaJlM4us, TaKk ¥ IPU OTCYTCTBUH OINPEIeNICHHBIX (OpMYIHPOBOK (HAprmMep,
NPY IPOBO3TJIAICHUN HeMUcaHbIX npuHIUnoB) (Troper, 2006:142).

OmHUM U3 TUITUYHBIX IPUMEPOB CyIe0OHOTO peain3Ma, pacCMaTpUBaeMbIX (DpaHIry3-
CKUMH yUYEHBIMH, SIBJIsIeTcS nocTaHoBieHre Koncrurynmonnoro cyna OxHoit Adpukw,
npuHsToe 1 nexadpst 2005 roga B KOHTEKCTE OOPBHOBI ¢ AUCKPUMHUHALIMEH OIHOIOIBIX OT-
Houenuil. [Ipeamerom paccMoTpenus cyna ctaio 3akpersieHHoe B crathe 30(1) 3akona o
Opake ot 1961 roma ompenencHue Opaka, KOTOPOE SKCIUTMIIMTHO BKIIIOYANIO TEPMHHBI
wkeHay (wife) u «myx» (husband). KOHCTUTYIIMOHHBIN CyJI, ¢ OJHONH CTOPOHBI, IPU3HAT
HapylIeHHe KOHCTUTYIIHOHHBIX MPUHIIUIIOB JOCTOMHCTBA JIMYHOCTH U PaBEHCTBA B OTHO-
IIIEHWH OAHOMOJBIX Tap, HO, C APYTO CTOPOHBI, TPHOCTAHOBWII IPUMEHEHHE PEIICHUS O
HEKOHCTHTYIIMOHHOCTH OCMAapUBACMOT0 TIOJIOKEHHsI Ha OJHMH TOJi, YTOOBl 00EcIeYnTh
BO3MOKHOCTb MapJIaMEHTY MU3MEHUTh 3aKOHOIATENIbHYIO MO3UIIMIO 110 pacCMaTPUBAEMYIO
Bonpocy. Eciu OBl mapmaMeHT He MpUIIeN K PEHIeHHI0 O BHECEHHH COOTBETCTBYIOIINX
3aKOHOJATENBHBIX M3MeHeHuH, cTathsd 30(1) 3akona o Opake paccMmarpuBaiiach OBl Kak
BKJIIOYAIOIIasl B onpezeeHre Opaka reHaepHo-HEHTpabHYI0 (pasy «HIU Cylpyr» Mocie
CIIOB «WJIM MYyX». Takoill 3aKkoH ObUT yTBEpXKIEH W TOAMWCAH 32 JeHb JI0 HUCTCUCHHS
ycTaHoBJIeHHOTO cpoka (Tusseau, 2012:43—44).

B nannoM citygae KOHCTUTYLIMOHHBIN Cy T BBIXOJHUT 3a IIPEEIIbl IIOJTHOMOYUI OpraHa
KOHCTUTYIIMOHHOW FOCTHUIIMH, XapakTepusyemoro Kenbp3eHOM B KauecTBE «HETaTHMBHOIO

4 Onpezenenne peanucTaMu «ay TEHTHYHOTO TONKOBAHHSD OTINYAETCS OT €70 OOIIENPHHATOTO B OTEYECTBEH-
HOH TEOpHH IpaBa ONpeIeNICHUs] KaK TOIKOBAHHS, KOTOPOE OCYIIECTBIISICTCSI OPTaHOM, U3/IaBIIMM TOJIKYEMBIi
HOPMAaTHBHBIA TeKCT (cM. 00 3ToM, Hamp.: Kelsen, 2015:428).

5 [1py1 5TOM TIOHATHE MPABONPUMEHHTENLHOTO oprana M. Tporepom ue onpeaeneno. O. [lpepcmann ormeuaer,
4TO B paMKaxX HEOPEaTHCTHIECKOH TEOPHH OTCYTCTBYET SIBHO C(OPMYJIMPOBAHHOE TIOHSATHE «OPTaH», OHA OT-
CBIJIAET K «<MHTYUTHUBHBIM JaHHBIM» U OTMEYAeT B Ka4eCTBE OTIMUUTEIbHON YePThI pACCMaTPUBAEMBIX OPIraHOB
KaK CyOBEKTOB TOJIKOBAaHHMS TO, YTO OHU CO3/IAIOT aKThl ayTEHTHYHOTO TOJIKOBAHMS B IPOIIECCE MPaBONpUMe-
HeHus. [IhepcMaHH, KPUTHKYS MOJIOKEHHUS PEATUCTHYECKOI TEOPHH, YKa3bIBAET, YTO TAKUE OPTaHBbI SABIISIOTCS
«ayTOMOHETHYECKUMMUY, TTIOCKOJIBKY CO3JIal0T HE TOJNIBKO HOPMBI IIPaBa, HO M OINPEENAIOT COOCTBEHHYIO KOM-
nerennuto (Pfersmann, 211:266—267).

¢ «Tot, KTO pacronaraer aGCoIIOTHBIM ITOJHOMOYHMEM TOJIKOBAHUS IIMCAHOTO M HEMMCAHOTO MPABa, SBJIAETCS
HACTOSIIIMM €r0 TBOPLIOM, TBOPLIOM €r0 IpeIHA3HAYCHUS U LeJIeH, KAKUM He SIBJIAETCS TOT, KTO IepBBI 3amu-
call ¥ 03BYY/JI COOTBeTCTBYyIomue HopMbl» (LnT. mo: Troper, 2006:142).
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3aKOHOJATEIISD, TIOCKOJIbKY NPUHITOE PEUICHWE HE OTMEHSET OCHapUBaeMYyI0 HOPMY,
a pacmpocTpaHsieT ee JeiicTBUE Ha JOMOJHUTEIbHYIO KaTETOPHIO CYOBEKTOB, UTO (haKTH-
Yyecku npeBpaniaeT KOHCTUTYIIMOHHBINA CYJl B «IIO3UTUBHOIO 3aKOHOHATeNs». [Ipu 3Tom
B pacCMaTpUBacMOM NPHUMEPE 3aKOHOJIATEIbHBIM OpraH OKasajics B OJYMHEHHOM I10JI0-
KeHnM — KOHCTUTYHOHHBIN CyJl ONpeAesul, KaKiue U3MEHEHUs! TOJDKHBI OBITh BHECECHBI
B HOPMATHBHBIN MPABOBON aKT, B KAKOW CPOK, a TaKKe TMOCIECTBUS HEOCYIIECTBICHUS
ATUX AcHCTBHUH (chepa MpUMEHEHHUS 3aKOHA B JIIOOOM CiTydae JOJDKHA OBITH pacIIupeHa)
(Tusseau, 2012:44—45).

COOTBETCTBEHHO, peaicTUYecKas TeOpHs BhI3bIBAET 0OOCHOBAaHHYIO KPHUTHKY Kak
(haKTHUECKH JOITYyCKAIOIIAask CYBEPEHU3AIMIO CyIeOHO BIACTH, CONPSIKEHHYO C 0CBOOOXK-
JICHUEM CYIbH OT CBS3aHHOCTH CMBICJIOM TO3WTHBHBIX MPaBOBBIX TEKCTOB, M3JIaHHBIX
3aKOHOAATeNIbHBIM opranoM Biactu (Timoshina, 2016:50—61). OnHako npeacTaBuTeNnn
PEATNCTHYECKON TEOpUH, ONMHPAsCh HA IMITUPUYECKUAN OIBIT, OTPHUIATEIBHO OTBEYAIOT
Ha CTIpaBeJTUBBIA BOMPOC O BOSHUKHOBEHWH TEHICHIINH K MTPABICHUIO CYIEH.

Teopml IOPUANYECCKUX CACPKEK: OCHOBHbIC MOJIOKCHUSA

PeanmcTel MpU3HAIOT, YTO TEOPETHUYECCKH CYICOHBIN pea3M JIOMycKaeT Iopuande-
CKYIO ACHCTBHUTEILHOCTH JIIOOOTO MPOU3BOIBHOTO PEIIEHHSI O CMBICIIE ONPEIEICHHOTO BbI-
CKa3bIBaHUS, IPUHATOIO CyObEKTOM ayTEHTUYHOIO TOJIKOBaHUS. OJHAKO 3TOT TE3UC HE
MOJTBEPKIACTCS SMIIMPUUECKH HU C KOJTMUECTBEHHOMN, HU ¢ KAYECTBEHHOW TOYEK 3PEHUS:
BO-TIEPBBIX, OONBLUIMHCTBO CYACOHBIX PEHICHUH MO CXOTHBIM JeliaM COJAepKaT OAMHAKO-
BYIO NPABOBYIO MO3HMILMIO, PELICHUS C OTKJIOHSIOLICHCS MPABOBOW MO3UIMEH SBISIOTCS
MaprUHAIBHBIMU CIIy4YasiMU; BO-BTOPBIX, CMBICII PEILICHUN HE KaXKETCS «IIPOU3BOIBHBIMY,
€CIIM M0J] 3TUM MTOHUMAIOTCSl OTKIIOHEHHSI OT KJIACCHYECKUX CIIOCOOOB IOPUIMUYECKON ap-
rymenTanmu (Millard, 2012:26).

B pamMkax peanucTHUecKOl TEOpUH aHHOE IIPOTHBOpPEYHE OOBACHIECTCS HATUIHEM
HEKOTOPBIX (PaKTOpPOB, BIHMAIOUIMX Ha BBEIOOpP CyOBEKTa TOJIKOBAHHUS, — HOPHIUYECKUX
cnepxex’ (contraintes juridiques) (Millard, 2012:26). CornacHO TeOpuM IOPUIMUECKUX
cliepiKeK® OHM MPeICTABIAIOT cO6OM (haKTHUECKHE CHTYAIUH, B KOTOPOii MPaBOBOii aKTOp
OKAa3bIBACTCsl BEIHYKJICH MIPHUHSATH OMPECICHHOE PEIICHNE WK JCHCTBOBATH OIPE/IeIIeH-
HBIM 00pa3oM B CBSI3U C KOH(UTypalMel paBoOBOM CUCTEMBI, KOTOPYIO OH CO3/1ACT WIH B
pamkax kotopoii oH aeiicteyet (Millard, 2012:93).

Hannuue ropuandeckux caep)keKk He MPOTHBOPEUMUT IOJIOKEHUSIM PEeaTuCTHUECKON
TEOpHH TOJIKOBaHUs. Tpornep oTMedaeT, YTo CBOOOa CyOBEKTa Ay TEeHTHYHOTO TOJIKOBAHHUS
B IOPUIMYECKOM CMBICJIE HPEACTaBIsET COOON ANCKPELMOHHOE IOJIHOMOYHUE HAIENATh
IPUHIMaeMble HOPMBI OTPEEIEHHBIM 3HaUCHUEM, KOTOPOE B JII0OOOM citydae OyleT npu-
3HAHO JICHCTBUTEIBHBIM, YTO IIPH 3TOM HE HCKJIFOYAET TOTO, YTO BEIOOP JAHHOTO 3HAYCHUS
MOJBEPIKEH BIUSHUIO pa3nuuHbIx (pakropos (Troper, 2011b:191).

[Ipu melicTBuAX cyOBEKTa TOJIKOBAHUS B PaMKax MPaBOBOW CHCTEMBI €T0 YMO3aKIIIO-
YEHHE BKIIOYAETCSI B COBOKYITHOCTD YK€ CYLIECTBYIOIIMX U UCIIONb3YEMbIX JaHHBIM CyOb-
€KTOM TOJIKOBaHHsI M HHBIMH OpraHaMHy KOHLEMINH, B CBSI3M C YEM €ro HempsMble 00s3a-
TEJICTBA CBA3AaHBI C HEOOXOJMMOCTBIO YUUTHIBATH BO3MOXKHBIEC PELICHUS APYTHX 3BEHHCB

"TakKe WCTIONB3YETCS TEPEBO/I TEPMHHA KaK «apryMEHTaTHBHBIE cAepkkm» (Antonov, 2015a:116—131),
«Henpsamble obs3arenscTBay (Troper, 2006:136—137).

8 Teopust ropuauueckux ciaepkex ObUla paspaboTaHa B PaMKaX MCCIEIOBAHHM, IPOBEJCHHBIX YYEHBIMH
LlenTpa Teopun u ananu3a npasa (Centre de Théorie et Analyse du Droit) B HanTep.
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cuctembl (Troper, 2006:143). OH cBs3aH IOPUANYECKUM MOHYKJIEHHEM B IIHPOKOM
CMBICIIe — HEOOXOAMMOCTBIO JICHCTBOBAaTh Hauboiee pasyMHbIM U 3¢ dexTuBHBIM 00pa-
30M. B wactHOCTH, ecnu cTa0uiIbHAs IPAKTHKA CIIOCOOCTBYET BO3MOKHOCTH ONPEEISATh
coJlep’kaHNe 3aKOHOJIATENbCTBA B OYIyIeM, TO TIPU MPUHITHH TMPOU3BOJIBHBIX PEIICHUI
CY[Ibsl PUCKYET MOTEPATH TAKYIO BO3MOXXHOCTD U [TOCTABHUTB I10]] COMHEHHE CBOIO JIETUTHM-
HOCTh. IHBIMH CcITOBaMH, BEpOBaHHE CYAbH B CBOIO «CBSI3aHHOCTB)» BBITEKAET M3 MPAKTH-
YECKOW HEOOXOIMMOCTH, KOTOpasi, B CBOIO OYEpe/Ib, MOHYKIAET CYbI0 CIEeI0BaTh CBOSH
MPaKTUKE W TOBTOPHO MCIOJIH30BaTh CBOM METO/IbI TOJTKOBAHUSI.

Tak, B kauecTBe MeTaOpbl, OOBSCHSAIOUICH TEOPUIO IOPUAMYECKUX CHCPIKEK,
M. Tponep u B. [llammeii-/lerna (V. Champeil-Desplats) ncTioNb3yOT UTPY B MMaXMaTH.
Hecmotps Ha To, 4TO MpaBuiIa UTPbl 0OBIYHO MO3BOJISIOT IAXMATHCTY CIIENIATh HECKOIBKO
BO3MOXXHBIX B paMKaX MpPaBWJI UTPBI XONOB, B CIIy4ae €CIH TOJIBKO OJUH XOJ| MO3BOJIHUT
n30eKaTh MOPAKEHHUs, MIAXMATHCT BBIOEPET MMEHHO ero. B HeoOXoMuMOCTH TpPUHSTH
TaKoO! XOJ MPOSBISIETCS «CIep’KKa», KOTopas BhI3BaHA HE BHEIIHUMH TI0 OTHOIIEHHIO K
urpe o0s3arenscTBaMi (OCOOCHHOCTH TICHXOJIOTHH, PEIUTHO3HBIE W HICOJOTHYECKHE
yOXKICHUS UTPOKA), HO BHYTPEHHUMH (PaKTOpaMu — caMOW CHUCTEMOH ImaxMaT ¥ KOH-
KpETHOM CHUTyaInel, pa3BopadnBaromeiics Ha maxmatHoi nocke (Jouanjan, 2011:31).

Kpome Toro, cyOBEKT TOJIKOBAHUS HE SBISCTCS CIUHCTBEHHBIM «UTPOKOM». ABTOP
KOHKPETHOTO aKTa TOJKOBAHMUS BBHIHYKICH yUYUTHIBATh, YTO TOT K€ HOPMATHBHBIH TEKCT
(HarmpuMep, KOHCTUTYIHS) MOXKET CTaTh OOBEKTOM TOJIKOBAHHUS WHOTO OpraHa ayTeHTHY-
Horo TonkoBaHus (Tusseau, 2012:45—46). C cBs3U ¢ 3TUM TEOPHsI FOPUIUIECKUX CACPIKEK
npeansaraeT MOHATHE homo juridicus — palMOHaJIBHOTO aBTOPa TOJKOBAHUS, KOTODBIH
XOTsI ¥ 00J1a/1aeT, Ha MEePBBINA B3I/, HEOTPAHUYCHHOH BIIACTHIO 110 CO3JIAHUIO MTPABOBBIX
HOpPM B TIPOIIECCE TOJIKOBAHHWS HOPMATHBHBIX TEKCTOB, TEM HE MEHEE HCIOIb3yeT CBOU
MOJTHOMOYHS TaK, YTOOBI COXPAHHUTH MITH YIIyYIIUTh CBOE MOJIOKECHUE B PAMKAaX IPaBOBON
cuctemsl (Tusseau, 2012:50).

Ipumepsl IOPUANYECKUX CIEPIKEK

ITockoyIbKy OCOOCHHOCTBHIO PEATMCTHUSCKON TEOPHH, BKIIOYAS] TCOPHIO FOPUIAMYC-
CKUX CJICPXKEK, BBICTYMAET SMIIMPHUYESCKHN B3TIISI HA MTPABO M METOJOJOTHIO CYJeOHOTO
TOJIKOBaHUS, 00paTUMCS K IpUMEpaM IS HIUTFOCTPAIMY TCOPUH FOPUIUUSCKUX CIEPIKEK.
IMpeacraButenu cyaeOHOTO peann3Ma pasrpaHHuUBAIOT FOPUIMUSCKHIE CICPHKKU HA BHEIII-
HUe (BO3MOYKHAS pEaKIHs MTPEACTaBUTEIEH IPYTHX OpraHOB BJIACTH) U BHYTpeHHHE (HE00-
XOJIMMOCTH 000cHOBaHus perieHnii) caepkku (Le Coustumer, 2002:172).

B kadectBe mpumepa IOPUAMYECKONU CIEPKKUA (KOTOPYHO BO3MOXHO COOTHECTU C
BHYTPCHHUMH FOPHIUYCCKUMHE CIIEPKKAMU) TPEJCTABUTEISIMU PEATHCTHUECKON TEOPHU
YKa3bIBaCTCA IMPaBUJIO CTATbU 20 mocTaHOBJIEHHS KOHCTI/ITyHI/IOHHOFO COBE€Ta (DpaHHI/II/I
(Conseil constitutionnel) ot 7 nosi0ps 1958 roga, o0s3bIBarolIee (B ciiyyae COOTBETCTBY-
IOIIET0 UCTOJIKOBAHUS HOPMATHBHOTO TeKcTa) WwieHOB KoHCTUTYIIMOHHOTO coBeTa Dpan-
[IUH TIPUBOJIUTH OOOCHOBaHHE 3HAYCHUSI, MPUIABAEMOI0 UMH HOPMATHBHBIM TEKCTaM, a
TaK)Ke MPUHITUIIOB, HA KOTOpble oHU cchutatoTcs. CornmacHo Tporepy Takoe perieHue 0y-
JIET COIMATBbHO OOOCHOBAHHBIM U Pa3yMHBIM. 3716Ch MOYKET BOSHUKHYTh JIOTMYHBIH BOIPOC
0 TOM, KaKuM 00pa3oM CyJIbsi MOXKET MOTHBHPOBATh CBOE pEIllcHHE, €CIIM HOPMATUBHBIN
TEKCT He 00JIa/laeT Mpe, Iy CTAaHOBJICHHBIM 3HAYCHUEM JI0 €ro TOJIKOBaHus. MccienoBarenu
PCATUCTUYECKON TeOpHH OOBSICHAIOT OTCYTCTBUE MPOTHBOPEUHUS CICAYIONIMM 00pa3oM:
Tpormep He TOBOPHUT 00 OTCYTCTBUH Y TEKCTA M3HAYATHHOTO 3HAUCHHUSI, YUCHBIH YKa3bIBACT
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Ha TO, YTO B TpOIIECCe ayTEHTUYHOTO TOJIKOBAHUS CY/Ibsi BHIOUPAET M3 HECKOJIBKUX CyOh-
EKTUBHBIX 3HAYCHUH TEKCTA WJIM MPUHIIUIIA U TPUHUMAET OKOHYATEIIEHOE PEIICHUE 00 UX
o0wvextuBHOM 3HaueHnu (Le Coustumer, 2002:173—174).

OnHako yKa3aHHBIH MPUMEP MOAYSPKUBAET, YTO BBISBICHHE IOPHIMUECKIX CIIEPIKEK
KaK (paKTOpOB, CACPKUBAIOIIUX JTUCKPEIHI0O aBTOpa ayTEHTHUYHOTO TOJIKOBAHUS, IMPEJ-
CTaBIIAET OMpEICICHHYI0 CIOXHOCTh. HecMoTps Ha TO, YTO HOPUAMYECKUE CHEPIKKH
000Cc00JIEHBI OT BCEX NPYTUX (DAKTOPOB TEM, UTO MPOUCTEKAIOT M3 «KOH(MUTYpAIUU TIpa-
BoBOH cucteMbl» (Alland, 2012:94), oTcyTcTBYIOT COpPMUPOBABIIUECS KPUTEPHUH IO UX
BEISBJICHUIO, @ TAK)KE €MHOE IIOHUMaHKUEe TOTO, HA YTO KOHKPETHO HAIIPABIICHO «CIEPIKH-
BaHUEY.

JpyruM u3moOJIeHHBIM TPUMEPOM PEAJIMCTOB BBICTYTAET MocTaHoBleHne ["ocyaap-
crBenHoro coseta (Conseil d ' Etat) ®panmmn no ey Kone (Koné). 3assurens 06xanopan
MIPaBOMEPHOCTH yKa3a 00 SKCTPaJUIIUN Ha OCHOBAHHH TOTO, YTO OH OBLI MIPUHAT TOCYIap-
CTBOM TIO TIOJIUTHYECKUM MOTHBaM. B TO ke BpeMsi MeKAyHapOAHBII JOTOBOD, 3aKITFOYEH-
HBII Mexxay DpaHiuei 1 rocyJapcTBOM-0TBETYMKOM, HE COAEPIKaN JaHHOE OCHOBAHUE B
Ka4ueCTBe HKCIUTMIIMTHOTO MCKITFOUEHUS U3 OOIIEeTo MpaBuiia 0 HEOOXOIMMOCTH paccMar-
puBaTh Kaxmoe TpeOboBaHWe O BhIgade. IHBIMK croBamu, (hopMabHBIE OCHOBAHUS IS
00aloBaHMsI y OTBETYMKAa OTCYTCTBOBaIH. TeM He MeHee, |'oCyqapCTBEHHBINH COBET
oOparuics kK «(QyHIaMEHTAILHOMY MIPAaBOBOMY TPUHIIHITY, IPU3HAHHOMY 3aKkoHaMu Pec-
mMyOJIMKW», B COOTBETCTBUH C KOTOPBIM BBIJa4a 110 IMOJIUTHIECKIM MOTHBaM 3alpelieHa.
TakumM 00pa3oM, B JaHHOM JieJie FOpUAnYecKas CAepiKKa BEIHYKJACT aBTOPa TOJKOBAHMUS
COCIaThCsI Ha «(PYHAMEHTAIbHBIN TPABOBOM MPHUHIIUID C TEM, YTOOBI 000CHOBAThH HENPHU-
MEHEHHE TMOJIOKEHUH MexayHapoaHoro norosopa (Alland, 2012:95).

C TOUKM 3peHHsI peaTHCTOB PeUb UIET IMEHHO O IOPHINIECKOH CACPKKE B KOHTEKCTE
PeaTMCTUUECKOTO MOIX01a, HOCKOIBKY TPUMEHEHHE MTOJIOKCHNH 3aKOHA B TaHHOM ClTydae
OBLIIO OBI HEBO3MOXKHO B CBSI3U € O0JIaJaHHEeM HOPMaMH MEKIYHAPOIHOTO ITpaBa 00IbIieit
IOPUIMYECKOHN CHUJION MO CpaBHEHHUIO C HOpMaMH HallMOHAJILHOrO npasa. [Ipu 3Tom B 1aH-
HOM CITydae He0OXOIUMOCTh HCIOIb30BaHNUS KOHCTUTYIMOHHOTO TIPHHIIUTIA JUIT 000CHO-
BaHUs MPUHATOTO ['0CyIapCTBEHHBIM COBETOM PEIICHUS TAKXKE 3aTParuBaeT acleKT Aei-
cTBUTENbHOCTH MaHHOTO pemeHus (Alland, 2012:96), uTo pa3MbiBaeT pa3inuyuusi MEXIy
(OPMATIMCTCKUM U PEUTUCTHICCKUM TTOAXO0JIOM.

OT/nenbHBIMU YYCHBIMY TEOPUS FOPUIMYECKUX CICPIKEK TAKKE PACCMATPUBACTCS KaK
WCTOYHHK OMpeJeNIEHHBIX ATAIOB MPOIlecca HOPMOTBOPUECTBA, MMOCKOJIBKY aBTOP TOJKO-
BaHUSI MOXKET OKa3aTbCs BBIHY)KJICHHBIM BBIOpPATh ONPENEICHHBI BapHaHT TOIKOBAHUS
HOPMATUBHOTO TIOJIOKEHHUSI, IPHAB €My 3HAaUY€HHEe HOPMBI ITpaBa, MPUOETHYTh K OIpee-
JICHHBIM apryMeHTaM, KOHIICTIIHSAM, WHBIM HCToYyHWKaMm mpaBa (Brunet & Champeil-
Desplats, 2012:16).

Tak, ropuanYecKre CASPKKH ONPEEIISIOT BEIOOP ONpeNeNeHHOro BapraHTa TOJIKO-
BaHUsI JIMHTBUCTHYECKOTO BBICKA3bIBAHUS U PEILICHHE O TOM, OYAET JI1 OHO HAJeJICHO I0PH-
JIUYIECKOHN CHJIoN mpaBoBOd HOpMBEL. OAHMH M3 TaKUX MPUMEPOB MpeiaracT KOHCTUTYIIH-
oHHoe npaBo Ppaunnuu: B 1962 roxy 1. ne I'omis npennonarail BHECTH U3MEHEHHUS B ITPO-
uenypy Boibopa IIpesunenta PeciyOnuku u BHEAPUTH MpsiMOE BceoOliee N30HUpaTebHoe
MpaBo, s Yero TpeOOBaIOCh BOCIONB30BATHCSA MPOLEAYPOH, MPEayCMOTPEHHON
cratbeil 89 KoHCTUTYyIIMH, B COOTBETCTBUY C KOTOPOU MPUHSITHE PEIICHU O BHECEHUH T10-
npaBoK B KOHCTUTYIMIO TPUHUMAIOCH KBAUTU(UIIMPOBAHHBIM OOJIBIIMHCTBOM TOJIOCOB B
Konrpecce. Onnako L. ne ['omne Bocmoibp30Baics BO3MOXKHOCTBIO U30€XKaTh MPOTHUBO-
CTOSIHHS CO CTOPOHBI 3aKOHOJATEIHFHOTO OpTaHa BIIACTH ITyTeM TOJKOBaHHS cTaThu 11
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KoHcTutynuu kak JoMmycKamled npoBe/icHre pedepeHiyMa B TOM YHCIIe TI0 BOIPOCcaM
nepecmoTtpa nonoxxennit Koncruryuuu (Brunet & Champeil-Desplats, 2012:15).

Tarxoke KOH(HUTyparus MPaBOBOM CHUCTEMBI MOXKET MPHUBOAHMTH K HCIOIH30BAHUIO
OTIpeIeTICHHON JIMHUU apTyMEHTAIlMH WM ONpEeeNIeHHBIX apryMeHTOB. Tak, B cilydae
€CJIM BO3HHUKAET KOJUTM3HS MEXKAY ABYMSI HOpMaMu IIpaBa, 001agaolMy PaBHOM I0pUIH-
YECKOW CHIJION, OHa MOXKET OBITh paspellieHa IyTeM OOpaIIeHUs K «METalpHHIUIIAM,
KOTOpBIE MOTYT OBITH KaK MaTepHUaNbHBIMHE (B YaCTHOCTH, CCBUIKH Ha ()yHIaMEHTATbHBII
XapakTep HEKOTOPBIX MpPaB), TaK W MPOILECCYATLHBIMU (HAPUMEp, TOCTYJIAT O TOM, YTO
«KOJUTU3UM MEXAY KOHCTHTYLMOHHBIMH HOPMaMH JOJDKHBI pa3pelathCsl B KaKIOM
KOHKPETHOM CiTydae»). BeiOop Mekay KOHKpETHBIMH METAIPUHIIUTIAMH TaKXKe OCYIIIECTB-
JSIETCSl UICXOAS U3 0COOCHHOCTEH KOH(PUTYpaIMy MPaBOBOW CHCTEMBI HITH MPECTABICHUIH
NpPaBOBBEIX AKTOPOB O xapakTepe ux mnomHomounii (Brunet & Champeil-Desplats,
2012:15—19).

Kpowme Toro, ropuamdeckne cAep KK MOTYT MIPHBOJUTH K (POPMYITUPOBAHUIO HOBBIX
Teopuid 1 KoHuenmid. OJMH U3 IPUMEPOB, MOATBEPXKIAIOIINX TAHHBIH Te3HC, — KOHIIEI-
IUs IEMOKPATHH, KOTOpasi MOXXET TOHUMAThCsI Kak JOPMaITbHO — B KA4ECTBE CHCTEMBI, B
KOTOPOH ITOJTHOMOYHSA 110 CO3/IaHUIO MTPABOBEIX HOPM IMPHHAIEKAT HAPOIy (ero n3dpaH-
HBIM TIPEJICTABHUTEINSIM), TAK M COJICPKATENbHO — KaK Habop MEHHOCTE!, KOTOPBIE MO/IjIe-
JKaT 3alIuTe W MPEANoIaraloT HaTudiue KOHCTUTYIHOHHOTO cyabu. [lomo0Hass KOHIemus
JIeMOKpaThu copMUpoBaiach B TOM YHCIE HCXOJS W3 HHCTUTYLHMOHAJIHHOTO MECTa,
KOTOpOE 3aHUMAIOT KOHCTHTYIIHMOHHBIC CYIBbH, M WX MOJNUTHYecKoW ponu (Brunet &
Champeil-Desplats, 2012:18).

Hakonern, y4eHbIME OTMEYaeTCsl, 4YTO PAaBOBasi CUCTEMa 00YCIOBIHBAET CCHUIKH Ha
oTpesieTIeHHbIE NCTOYHHUKH ITpaBa. Hampumep, Takum 00pa3oM 0OBSICHAETCS, UTO PEIIeHUS
EBponeiickoro Cyaa o npasam uenoBeka (najgee — ECIIY, Cyx) yuuTsIBatoTcs (9KCIUIH-
IUTHO Wi UMILTUINTHO) KoHctuTynmonHeM coBetoM (Conseil constitutionnel), I'ocy-
napctBeHHbIM coBetoM (Conseil d’Etaf) nm Kaccarmonnsim cynom (Cour de cassation).
CyOBeKTHI paBa (B TOM YHUCIIE CYAbU) MOTYT OBITh BBIHYK/ICHBI CKPBITH TBOPYECKUH 3J1e-
MEHT CBOEH AEATENFHOCTH MU MBITAaThCs U30€KaTh NPUHATHS pEIIeHHs, KOTopoe OyaeT
BEITJIS/IETh OYEBUIHO IONUTHYECKUM. Tak, B pemeHnn KOHCTHUTYIIMOHHOTO coBeTa
(Conseil constitutionnel) B OTHOIIICHUH 3aKOHA, pa3perarorniero aboptel, KoHCTUTYIIHOH-
HBII COBET OTKa3aJICsl pacCMaTpUBaTh BOIPOC COOTBETCTBUSI 3aKoHa ctaThe | KoHBeHIMN
0 3aIUTe TpaB YeJI0BeKa U OCHOBHEIX cB0OO 1950 r. (nanee — «KonBeHIU» ) 1 000CHO-
BaJl TIPUHATOE PEIICHHE MTPH TOJKOBAaHUH cTaThu 62 KoHCTHTYIINH, CHOPMYyITHPOBAB HO-
BYIO TIPAaBOBYIO HOpMY. B cOOTBeTCTBHU ¢ HEW MOJHOMOYHS MO KOHCTUTYIIHOHHOMY KOH-
TpOoITt0 OBIIIM OTpaHUYECHBI TIPOBEPKOH COOTBETCTBHS 3aKOHOB MOJIOKeHHsIM KoHcTuTymm,
HO HE TIOJIOKEHUSM MEXTyHapoIHbIX JoroBopoB (Brunet & Champeil-Desplats, 2012:19).

IIpumeps! u3 npakTuxku ECITY

C y4eToM TOro, 4yTo peanuCTHYECKUN CTHIIb MHTEpPIIpeTaluu Hanbosee BHO MPOsB-
JsieTcsl Ha MIpUMeEpe MPAKTUKU OPTaHOB MEKAYHAPOJHOHN IOCTHLIMH, AJIsI KOTOPHIX Xapak-
TEepHA BOJIOHTAPUCTCKAsl MPUPOIa TOIKOBAHUSA M cBOOOJa aBTOpa ToikoBanus (Alland,
2012:87,89), mpemnaraercst paccMoTpeTh TpuMepsl n3 mpaktuku ECITY. Kak u uabIe Cy0B-
eKTBI TOJIKOBAHUS B MEXAyHapoaHoM myonnunom nipase, ECITY npencrasnsier co0oi, B
TepMuHONOTUU Tpomepa, opraH ayTEeHTHYHOTO TOJKOBAaHUS, TOCKOJBKY €ro peIIeHHs
MOPOXKIAIOT IOPUANYECKUE TTOCIEACTBIS BHYTPH NpaBoBbIx cucteM CoBeta EBpomnbl u He
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MOTYT OBITh TIEpECMOTPEHEI. bolee Toro, yueHbiMu 1 caMuM CyJ/IoM OTMEUaeTCsl «KKOHCTH-
TyIMOHHBINY» xapaktep nestensHocTH ECIIY, mockonbky KoHBeHIMsI npencTaBisieT
€000 «KOHCTUTYITUOHHBIH» HHCTPYMEHT JIJIsl eBporielickoro myoamanoro nopsaka (Greer
& Wildhaber, 2012; 667—670; Gerards & Senden, 2009)’.

Pemenus ECITY kak oprana HaJHAlMOHANBHOW FOCTHIIMH OKA3BIBAIOT BIHMSHHUE Ha
MpaBoOBbIe cucTeMbI rocyaapcts — wieHoB CoBera EBponsl. [Ipu atom Cyn He oOnanaer
MEXaHHU3MOM OPUINYECKOTO TPUHYXACHUS U de facto BRIHYXAEH «yOeauTh» Trocynap-
CTBO-OTBETUYHMK B 3aKOHHOCTH, 0OOCHOBAHHOCTH U CIIPaBEUIMBOCTH BBHIHECEHHOTO pelle-
HUS, TIOCKOJIBKY B TIPOTHBHOM CJIy4ae TOCYJIapCTBO MOXKET CJENIaTh BHIOOP B TOJIB3Y €ro
HEUCTIONTHEeHNA. JlaHHBIN PHCK MOTEHIIMAIBHO MOXET OBITh PACCMOTPEH B KadecTBE
«BHEIIHETo» cliepkuBatoniero gakropa st aprymentanuu Cyaa. CooTBETCTBEHHO, IOpH-
JUYECKHE CACPKKH, MPOMCTEKAIOIINE U3 CUCTEMBl KOHBEHIIMOHHOTO MEXaHU3Ma, CBA3aHBI
¢ HeoOxomuMocThIo JerutuManuu pemenuii ECITY mis ux mocienyrommero UCroHeHUs
TOCYAapCTBOM-OTBETYHKOM.

B kadecTBe MpUMEPOB TaKHX IOPUINYECKUX CIEPKEK BO3MOXKHO BBIIEIUTH COOIIO-
neHue BbIpaboTaHHbIX B mpaktuke Cyma'® mpuniumnos cyGcuamapnoctu (subsidiarity)
1 CBOOOXBI YCMOTPEHHS TOCyAapcTB (margin of appreciation), B OCHOBE KOTOPBIX —
npsiMasi EMOKpaTHUYecKast JISTUTUMAIUS HAIIMOHAIBHOW BIIACTH, CIIOCOOHOM JTydliie, YeM
ME/LyHapOIHBIH CyJl, ONPeIeIUTh MECTHbIE HHTEPECH M OoTpebHoCTH '

B xoHTekcTe mpaB YenoBeKa BBIAEISAETCS TPHU INIOCKOCTH cyocuauapHocTu. Bo-mep-
BBIX, «IIpoLeAypHas» (procedural) cybcunnapHocTh, T.e. komnetenuus Cyma paccMarpu-
BaTh JIeNa, CBS3aHHbBIC C HAPYIIICHUEM ITPaB YEJIOBEKa, KOTOPasl POSBISETCS B IIpaBuiie 00
WCYEPIaHUU BHYTPUTOCYAaPCTBEHHBIX cpeAcTB 3amuThl (1. 1 cr. 35 KoHBeHnun), a Takxke
B HEOOXOIUMOCTH COOJTFOICHHSI YCIIOBHU JOITYCTUMOCTH KaJlo0w! (cT. 1, cT. 34, 1. 2 cT. 35
Konsenun) (Besson, 2016:79). Bo-BTopbix, MarepuaibHas (substantive) cyOcuamap-
HOCTB OTpefeNsieT coaepxanne nepecMoTpa CyIoM MPHHATHIX FOCYAapCTBOM-OTBETYH-
KOM Mep W CKJIagbIBaeTCi W3 JOKTPHUHBI «UYETBEPTOW WHCTaHUIUW» (forth-instance
doctrine)'* u cBOGOIBI yCMOTPEHHUS TOCYAAPCTB (margin of appreciation).

B ocHoBe mpuHImna cBoOOMbI YCMOTPEHUsI TOCYAApCcTB (margin of appreciation),
HauboJiee pacIpOCTPAHEHHOTO SJIEMEHTa MaTepHaIbHONH CyOCHIapHOCTH, — TpsSIMast Jie-
MOKpaTH4ecKasl JISTUTUMAIIHSI HAIIHOHAJIbHOK BJIACTH, CIIOCOOHOM JTydllle, 4eM MexKayHa-
POJHEIH CY/I, OTpe/IeIUTh MECTHbIE HHTepechl 1 HoTpebHocTH . TIpH 3TOM IpeAcTaBHTeNH
roCy/apcTBa-OTBETUYMKA JIOJDKHBI O0OOCHOBATh, YTO MPHHATOE MMH PEIICHUE YUUTHIBAIO
mpaBa u cBoOoabI, IpemycMoTpenasie Konsermueit (Besson, 2016:81).

9 ECtHR. Loizidou v. Turkey. Application no. 15318/89. Judgment of 23 March 1995. § 75.

10 Co Berymennem B cuty IIpotokona Ne 15 k KoHBEHIMHU ITPHHIMII CyGCHAMAPHOCTH M CBOOOIa yCMOTPEHUS
TOCYZAapCTB TOJIYIHIN CBOE 3aKpeIUICHNe Ha ypoBHE NpeaMOysl KonBeHImm.

11 Cm., mamp.: ECtHR, S.A.S. v. France, Application no. 43835/11. Judgment (Grand Chamber) of 1 July 2014,
§ 129.

12 JlokTpuna yeTBEepTON MHCTaHIMK ToApasyMeBaeT, uto ECITU o6nagaeT orpaHM4eHHbIMU TTIOJTHOMOYHAMU
M0 TEePECMOTPY PEIICHUH HAI[MOHABHBIX CYJIOB U HE BIIPABE BBICTYINATh [0 OTHOLIEHHIO K HUM YETBEPTOI
WHCTAHIIMEH — €Tro 3aJja4d1 CBOAATCA K IPOBEPKE TOT0, YTOOBI HALIMOHATBHBIE PELIIEHHS HE ObIITM ObI 0OUE€BHIHO
Hepa3yMHBIMH WU IPOM3BOIBHEIME. [TepecMoTp (akToB, yCTAaHOBICHHBIX B PEIICHUSIX HAIIMOHAIBHBIX Cy/JIOB,
BO3MOXKEH TOJIBKO, el perneHus HapymaroT Konsenmuto (Besson, 2016:80).

13 Cm., mamp.: ECtHR, S.A.S. v. France, Application no. 43835/11. Judgment (Grand Chamber) of 1 July 2014,
§ 129.
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Hakonen, cyOcmamapHOCTh B KOHTEKCTE CPEJICTB IPaBOBOW 3amuThl (remedial)
MoJpa3yMeBaeT, YTO BBHIOOP CPEACTB MPaBOBOM 3aIUUTHl MPHUHAIICKUT TOCYAAPCTBY-
orBeTunKy (Besson, 2016:82).

B kadecTBe 10pHIMYECKON CAEPIKKH TPEINIaraeTcss pacCMOTPETh CYOCHIMAPHOCTH
B €€ MaTepUaIbHOM acleKTe, MOCKOJIbKY HMEHHO B paMKax Hee popMUpyeTcst apryMeHTa-
must Cynma. Kpome Toro, marepuanbHas CyOCHIAMAPHOCTh HE SBISIIACH HOPMATHBHBIM
obszatenbctBoM Cyna (mo BeTymieHuss B cuiny Ilporokoma Ne 15 k KowuBeHnnmn)
U TIPEJICTABIIsIIA COO0M «HENPsIMOE 00513aTeIbCTBOY, CBA3aHHOE C CUCTEMON KOHBEHIIHOH-
HOT'O MEXaHH3Ma.

Ji11 000CHOBaHMS OTCTYIUIEHHS OT MPHHIMIA CYOCHIUAPHOCTH H, B YaCTHOCTH, OT
MIpUHLIMIIA CBOOOIBI yeMOTpeHus rocynapcTB Cya oOparaercs K eBponeiickoMy KOHCEH-
cycy (european consensus). [locnenuuii onpenensiercs B npaktuke Cyzaa Kak copMupo-
BaBIIHiics cpenu OonmbmuHCTBA TocyaapcTB CoBera EBpomBI eMHBIN TIOJX0A K OTpeie-
JICHHBIM TIpaBWJIaM U TPUHITAIIAM, OTPKEHHBIH B HAIIMOHAIFHOM W MEXKHAIIMOHATHLHOM
3aKOHOJAATENLCTBE U B ITPaBONPUMEHUTENbHOM pakTuke (Dzehtsiraou, 2011:1733).

B oTnmenpHBIX citydasx, KOTJa eBpONelCKuil KOHCEHCYC, KaKk B OOJbIICH W MEHb-
el CTeneHW eMUHBINA TOIXOJ 3aKOHOAATENhCTBA W MPABONPHUMEHUTEIFHOW MPAKTHKH
rocynapctB CoBeta EBpoIbI K ocriapiBaeMoii 3asBUTENIEM Mepe, eIle HaXOAUTCS B MPO-
necce popmuposanusi, Cyn obpaiiaercs K ONbITY IpyTUX CTPaH M YUUTHIBAET «IIPOJOIIKA-
IONIYIOCS MEeXKAYHAPOAHYIO TEHICHINIO» (continuing international trend) B OTHOIICHUU
takoi mepsl. Hanpumep, B nene «leddunn n Xopmam nporus Coeaunennoro Kopones-
ctBa» ECIIY oTka3zancs npusHaTh HapyleHUe cTaTbi 8 KoHBEeHIIMM B cIyyae HEBO3MOX-
HOCTH HM3MEHHTH CBHJIETEIILCTBO O POXKIEHHH Tocje orepanuu 1o cMmeHe mona. Cyn
yKazajl, 9TO He MOXET OTKIOHUTHCS OT MPEAIECTBYIONIEH MPAKTHKH, TaK KaK TPAHCCEKY-
CyaJTu3M IPOJIOJIKAET BI3BIBAThH CIIOJKHBIE HAay4YHBIE, IPABOBHIE, MOPAIbHbBIE U COLUAIIb-
HBIE BOTIPOCHI, K KOTOPHIM OTCYTCTBYET €IHHBIH MOIXOJ CPEIM FOCyAapCTB-yIeHoB .

[Ipu sTom B aene «U. mporus Coenurernoro KoponesctBay Cyn mpu3HaI HapyIe-
HUE TIPaB 3aBUTENS B AaHAJOTHYHBIX OOCTOSATEIHCTBAX B TOM YHCIIE B CBA3H C YCTaHOBIIE-
HUEM MPOAOIDKAIONIEHCS MEXIYHapOAHON TEHACHIMHU MO IOPUINYECKOMY NPU3HAHUIO
CMEHBI TI0J1a U T10 3aIUTE NPaB YKa3aHHBIX UL,

Onmnako B oTaenbHBIX cirydasx ECITY otnaer nmpuoputeT cBoOOIE YCMOTPEHHS TOC-
yAapcTBa U OTCTYNaeT OT CIICAOBaHUs (OPMHUPYIOIIEMYCSI €BPOINEHCKOMY KOHCEHCYCY.
Hanpuwmep, B nene «A., b. u L. npotus Upnangun» ECIIYU oTMeTHn HENpUMEHNUMOCTh
€BPOIEHCKOro KOHCEHCYCa, TaK KaK 3ampeT abopTa ObLT BEI3BAH BEIPAKEHUEM [IEHHOCTHBIX
opueHTHpOB Hapoja Mpnanmuu myTeM nposeneHus pedepeHaymos'’,

OrpaHuyeHus! TEOPUH IOPHIMYECKHX CHEPKEK
HekoTopble Mmo10keHusI TEOPUH IOPUINUECKUX CAEP)KEK MO3BOJISIOT CAETIaTh BBIBOJ

0 HAJIMYHMH OTPaHUYCHUH paccMaTpuBaeMoi Teopun. Tak, B paMKax TEOPHH FOPUIUIESCKUAX
cAepKeK He CPOPMYITHPOBAHBI OOBEKTUBHBIE KPUTEPUH IS BBISBICHUS FOPUINIECCKAX

14 ECtHR. Sheffield and Horsham v. the United Kingdom. Application no. 31—32/1997/815—816/1018—
1019). Judgment of 30 July 1998, § 58.

15 ECtHR. L. v. the United Kingdom. Application no. 25680/94. Judgment of 11 July 2002. § 64. — Ananoruy-
Has nosunus Obuta npunsta Cymom B aeie «Kpuctun ['yasun npotuB Coennnennoro Koponescrsay (ECtHR.
Christine Goodwin v. the United Kingdom. Application no. 28957/95. Judgment of 11 July 2002. § 84).

16 ECtHR. A, B and C v Ireland, Application No 25579/05, Judgment (Grand Chamber) of 16 December 2010,
§ 235—239.
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caepxkek. C OIHOW CTOPOHBI, IOPUANYECKUE CIEPKKH KaK HenpsMble 0053aTelbCTBa
JOJDKHBI OBITH OTTPaHUYEHBl OT HOPMATHUBHBIX O0SI3aHHOCTEH aBTOpa TOJIKOBAHHS B paM-
Kax (hOpPMaATUCTCKOrO CTHUJIISI HHTEPIPETALUH, YTO 0COOEHHO XapaKTepHO AJIsl BHYTPEHHUX
CHIEPIKEK, TIOCKOJIBKY UM TaKKe MpHCyIa He0OX0AUMOCTh 000OCHOBATh MPHHUMAEMOE Pe-
mienue. Kak ObulO paccMOTpEHO BHINIE, B HUTUPYEMBIX PEATUCTAMU NPUMEPAx, TaKkoe
pasrpaHUYeHHUE SBHO HE MPOCIECKHUBACTCS — (DAKTUUECKH eIUHCTBEHHBIM OTIMYHUEM OT
(bOpMaIMCTCKOrO CTHIIS CTAHOBUTCSI OTPHULIAHKME B paMKaX pealMCTHUECKON Teopuu (op-
MaJTbHO-IOPUANYIECKON 0053aTebHOCTH HHTEPIPETHPYEMOTO HOPMATHBHOTO TEKCTa IO
aKTa ero TOJIKOBaHMs U, COOTBETCTBEHHO, OoJblasi CBOOOa aBTOPa Ay TEHTHYHOT'O TOJIKO-
BaHM P BeIOOpe o0ocHOBaHMA. C APYroil CTOPOHBI, TAKXKE HE ONPEAETICHbI IPU3HAKH,
pasrpaHUYMBAIONINE IOPUAHICCKHE CICPKKH, MPOUCTEKAIONINE U3 KOH(UTYpaIiu paBo-
BOW CHCTEMBI, U MHbIC BHENPABOBEIE (JaKTOPHI, BIUAIOIINE Ha apTyMEHTALUIO CyIeH.

B cBsi3u ¢ BhIIeyKkazaHHBIM HeoOXoauMo cornacuthbes ¢ O. XKyaHkaHoMm. YUeHBIH
OTMEYaeT, YTO, KaK [IPAaBUIIO, «00S3aTEIBCTBO» U «CIAEPIKKA» OTIIMYAIOTCS TEM, YTO IIEPBOE
HaXOJIUTCs B 00JIaCTH MPAaBOBBIX HOPM, a MocieaHee — B obnactu GaktoB. OAHAKO 3TO
pasyinure He BCEeTAa BBIACPKUBACTCS B paMKaxX pealucTudeckoil Teopur. Eciu BepHyThCS
K Meradope C UIPod B IIAXMaThl — CHEpPXKKa IJI1 WIPOKAa B LIaXMAaThl IPOSBISETCS
B CUTYyallM{ Ha IIAXMaTHOH JTOCKE, KOTOpasi CO3JaeTCsl CepUel MPEebIAYIINX XOJ0B, ChIT-
PaHHBIX B COOTBETCTBUH C MpaBHJIaMU UTPbHl B maxMaThl. C OJHON CTOPOHBI, pazanyue
MEXIY CACPIKKOM 1 00513aTE€IbCTBOM COXPAHICTCS ¢ TOUKHU 3PEHNUS TOTO, YTO UTPOK BIIPABE
BBIOpATh MPOUTPHIIIHBIN Ist ce0st xo1. Ho ¢ Apyroll cTOpoHBI, OCTaeTCsl BOIIPOC O TOM,
MoYeMy WTPOK 00s3aH B NMPHHLMIIE CIEA0BATH MpaBWjIaM UIphl B ImaxmaTsl (Jouanjan,
2012:35—306).

B xauecTBe eme OAHOrO OrpaHUUYCHUS TEOPUH IOPUIMUYECKUX CAEPIKEK BBIIEISCTCS
ee omucarelbHbIA Xapakrep. Tak, 3. Muiisp oTMedaeT, 4To TeopHsl IOPUIMIECKUX CAEP-
JKEK 110 CBOEH CYTH SIBJISIETCS UCTOPUUECKON HAYKOH O IOpUINYECKUX (paKTax (SMIHpHUeE-
CKUX BBIPAKCHHUAX HOPM MJIM PEKOHCTPYKLUH TAKUX BBIPAKCHHH B KaueCTBE CHCTEMBI),
KOTOpasi, XOTSd W SBJISIETCS INPaBAONOA00HOH, TeM HE MEHee He IOAJAeTCs MPOBEpKE
(Millard, 2012:35). B To ke BpeMmsl, ¢ TOUKH 3peHHUs] MHuiisipa, IOPHIUUECKUE CIEPKKU
NPEACTaBISAIOT COOOH MHCTPYMEHT, KOTOPBIH TMO3BOJISICT M3YYUTh AMHAMHKY MOJIMTHKO-
MPaBOBOT'O JHCKypca U OOBICHUTH orpaHudeHus aprymentannu (Millard, 2012:39—40).
[TpuBeeHHBIE TE3UCHl YIEHOTO OOBSICHAIOT OTCYTCTBHE YETKO C(OPMYIUPOBAHHBIX KPH-
TEpUEB AJIS BBIABICHUS IOPUIMUECKUX CAEPKEK — 3a/1a4a 1Mo ux GOpMyJIMPOBAHUIO U HE
CTAaBUTCSI IIepe]] TCOPUEH IOPUANIECKUX CAECPIKEK B CUILY €€ OIUCATEIbHOCTH.

Kpome Toro, BaxHO OAYEPKHYTh, YTO HECMOTPS Ha (PAKTHUECKOE BIHSIHUE IOPUIH-
YECKHX CACPKEK Ha MIPUHATHE PEIICHNUS aBTOPOM TOJIKOBAHUS, OTCYTCTBHE HOPMaTHBHOTO
XapakTepa IOpUINYECKHX CIEPXKEK AOIYCKAeT MX COOJIIOICHUE IO YCMOTPEHHIO CyIIbH.
COOTBETCTBEHHO, BIACTh CY/IbU (KaK CyObhEeKTa ayTEHTUYHOTO TOJKOBAHHS) «U3MePsemcs
eeco ymepennocmoio» (Troper, 2011b:193,195) u cTeneHbio €ro paroHAIBHOCTH.

3akaoueHnue
Teopust FOpUINYECKUX CAEPIKEK MPEACTABISAET COOON BaXKHBIN 3IIEMEHT HEOpeasH-
CTHYECKOM TEOPUH TOJIKOBAHMS, TIOCKOJBKY OHA IEMOHCTPUPYET CYIICCTBOBAHUE TPAHUIT

FOPUIUIECKON CBOOOBI CyOBEKTa ayTEeHTUIHOTO TOJKOBAHMSI, HECMOTPS HA HAIMYUE Y
Hero de facto TPaBOTBOPYECKHUX IIOJTHOMOYMM, OMNKCHIBACT HEKOTOPBIC NPUMEPHI
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IOPUINYECKUX CACPIKEK, a TaKKe YUYUTHIBAET MOJIUTHUKO-TIPABOBBIE ACHEKTHI B3aMMOCH-
CTBHA CyOBEKTOB ayTEHTHYHOTO TOJIKOBAHUS MEXy COOOH M C TPETHUMH JIMLIAMH.

O6pamenune k npaktuke ECITY Taxke nmoarBepkaaeT Hamuuue B pemeHusx Cyna
(bakTOpOB, CIEPKUBAIOLIMX €r0 apryMeHTaLuio. B kadecTBe IpuMepa «OPUIUYECKHX
CAEPIKEK», MPOUCTEKAIONIUX U3 CUCTEMbl KOHBEHI[MOHHOTO MEXaHNU3Ma U paclpoCTpaHeH-
HeIX B pemenusix ECITY, Beictynaer cobmonenne CyaoM mpuHOMNA CyOCHIMapHOCTH,
a TaKk)Ke CChUIKM Ha €BPONENCKUN KOHCEHCYC.

Bwmecre ¢ TeM, Kak OTMEUEHO BbIIIIE, TEOPHS IOPUINYECKHUX CAEPIKEK He Ipejiaraer
O00BEKTUBHBIX KPUTEPUEB, KOTOPbIC MO3BOJIMIN OB, C OJHOH CTOPOHBI, OTIPAaHHYHBATH
CAEPKKHU, TO €CTh HENPSIMBbIE 0053aTENIbCTBA, OT HOPMATUBHBIX 00513aHHOCTEH aBTOpa TOJ-
KOBaHHUs (32 MCKIIOYEHUEM OTPHIAHUS B paMKaX PeaCTHYECKOH TeopuH (GopMaibHO-
IOPUINYECKON 0053aTeIbHOCTH MHTEPIPETUPYEMOTO0 HOPMAaTHBHOTO TEKCTa O aKTa ero
TOJIKOBAHUS), a C APYTOH CTOPOHBI, ONPEACTUTh IPU3HAKH, Pa3rPaHUUNBAIOIINE IOPHIH-
YECKHE CHEpPXKKH, MPOMCTEKAIOIMe W3 KOH(UIypaluu IpaBOBOH CHUCTEMBI, W HHBIE
BHETIPaBOBbIE (PaKTOPHI, KOTOPBIE YUYUTHIBAIOTCS CYABSIMH B apryMEHTAIIH.

B 10 e Bpemsi, OCHOBHBIM KPUTHYECKUM 3aMEUaHHEM SIBIISIETCS TO, YTO B CHIIy CBOCH
HPUPOBI FOPUANIECKHE CAECPIKKU HE MOTYT ITOJTHOCTBIO HCKIIFOUNTH a0COTIOTHYO AUCKPE-
IIUIO aBTOPA TOJIKOBaHUS. Takum 00pa3oM, BOSHUKAIOIMININ B CBSA3H C TOJIOXKEHUSIMH HEOPE-
AMMCTUYECKON TEOPHUHU TOJIKOBaHMS BOIPOC O TEHJEHIINU K IIPaBIEHUIO CYyJIei» ocTaeTcs
OTKPBITHIM.
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AnHoTanus. IIpoBeneHO Uccnen0BaHUe aAIMUHUCTPATUBHBIX PETVIAMEHTOB KaK BUJA aKTOB IOCY-
JAPCTBEHHOTO YTIPABIICHHUS C IIENIBIO BBIABICHUS OCOOEHHOCTEH aJMUHHCTPATHBHOTO PETIIAMEHTa KaK
UCTOYHUKA POCCUICKOro mpaBa. PaccMOTpeHs! HenocTaTku B cdepe pa3pabOTKU U MPUHATHS aJIMHHU-
CTPaTHBHEIX PETJIAMEHTOB, IIPEUIOKEHBI BO3MOXKHBIE ITyTH UX yCTpaHeHHs. [IpuMeHeHs! Kak o0meHayy-
HBIC, TaK U CIICHUAJIBHBIC METOAbI UCCIICAOBAHUS: aHAJIU3 U CUHTE3, MHAYKIHUSA U ACAYKIUA, CDaBHUTCIIb-
HBI MeToJ, (hOopMaNTbHO-IOpUIIMIecKril. BrisBIeHa crienu(uKB aAMHHICTPATHBHBIX PErIaMEeHTOB Kak
HUCTOYHUKOB pOCCMﬁCKOFO IpaBa, 0003HaYEHBI MECTO U POJIb JaHHBIX HOPMATHUBHBIX IIPABOBBIX aKTOB
B IIpaBoBOif cucreMe Poccuu. IIpemnoxkeHa aBTopckas AepUHAINS aIMUHACTPATHBHEIX PETIaMEHTOB,
oTpakalolasi UX Hauboyee BaKHBIE, CYLNIHOCTHbIE uepThl. OTMEUEH TaKOil HETaTUBHBIA ACIEKT, Kak
MPAKTHKA yTBEPXKACHUS aIMIHUCTPATHBHBIX PETIAMEHTOB, SBIIIOMIXCS KOAU(HIIIPOBAHHBIMH BEIOM-
CTBCHHBIMU aKTaMU, MIPOCTBIMU aKTaMH, — IIPHUKa3aMH. OGpaIﬂCHO BHUMAaHUEC Ha TO, YTO aAMUHHUCTpPA-
TUBHBIE PErJIAMEHTHI HE SIBIIIOTCS OOBEKTAMM OLEHKH PEryJUpPYIOLIEro BO3AEHCTBUS, YTO HE MOXKET
OBITH MPU3HAHO MOJIOXKUTCIIBHBIM SABJICHUCM. PCSyHbTaTbI HUCCIICA0BAaHUA BO3MOXKHO HCIIOJIB30BaTh JJIsA
COBEPIIECHCTBOBAHHUS IIPOLIECCOB Pa3paOOTKU U MPUHATUS aIMUHUCTPATUBHBIX PETJIAMEHTOB, I1OBBILIE-
HHUsS YPOBHS }Opl/llll/l‘{eCKOﬁ TCXHUKH JAaHHOT'O BHJ1a HOPMATHBHBIX ITPABOBBIX aKTOB.

KnroueBble cj10Ba: IpaBOBOE PETyIMPOBAHUE, IPABOTBOPYECTBO, BEAOMCTBEHHOE HOPMOTBOPYE-
CTBO, aIMUHUCTPATUBHAS IIPOLIELypa

KondmukT uHTepecoB: ABTOp 3asBiIseT 00 OTCYTCTBUHM KOH(IIMKTa HHTEPECOB.

Jlama nocmynnenus 6 peoakyuro: 13 uons 2022 2.
Jlama npunamus k neuamu: 15 anpena 2023 2.

© Hazatikunckas B.A., 2023
This work is licensed under a Creative Commons Attribution 4.0 International License
[T https://creativecommons.org/licenses/by-nc/4.0/legalcode

ADMINISTRATIVE AND FINANCIAL LAW 383


https://orcid.org/0000-0001-8913-9903

Haszaiixunckasn B.A. Bectauk PYIH. Cepus: FOpunnueckue Hayku. 2023. T. 27. Ne 2. C. 383—396

Juasi uuTHpoBanus:

Haszavikunckas B.A. TloHatne M 0COOCHHOCTH aIMHHHCTPATHBHOTO pErJIaMEHTa Kak
ucrouHuka poccuiickoro mnpaea // RUDN Journal of Law. 2023. T.27. Ne 2. C. 383—396.
https://doi.org/10.22363/2313-2337-2023-27-2-383-396

Haunas cmames aensemcs NPOOONANCEHUEM UCCIE008ANHUA  AOMUHUCIIPAMUBHBIX
peznamenmos: Apzamacos IO.I'., Hazavxunckas B.A. AOmunucmpamugnsle peziamenmsl Kax
6ud akmog eocyoapcmeennozo ynpaeienusi // RUDN Journal of Law. 2021. T. 25.
Ne 4. C. 768—790. https://doi.org/10.22363/2313-2337-2021-25-4-768-790

The concept and features of administrative regulations
as a source of Russian law

Varvara A. Nazaykinskaya'='[<

National Research University Higher School of Economics, Moscow, Russian Federation
D<vary07@bk.ru

Abstract. This article is a continuation of a previously published article on administrative
regulations as a type of public administration acts. The purpose of this article is to identify the features of
administrative regulations as a source of Russian law. It investigates existing shortcomings in the
development and adoption of administrative regulations and proposes possible ways of their elimination.
The study uses both general scientific and special research methods: analysis and synthesis, induction and
deduction, comparative and formal legal methods. The conducted research allows to identify the specifics
of administrative regulations as sources of Russian law, to outline the place and the role of these
regulatory legal acts in the legal system of Russia. The author gives the definition of administrative
regulations, reflecting their most important and essential features. The article studies such negative
aspects as the practice of approving administrative regulations, which are codified departmental acts, by
simple acts — orders. Also, to date, administrative regulations are not subject to regulatory impact
assessment, which is also recognized as a negative phenomenon. The results of the study can contribute
to improving the processes of developing and adopting administrative regulations and enhancing the level
of legal technology of these regulatory legal acts.
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BBeaenne

Kak mo6ast cucrema, Ha IpOTSHKEHUH MHOTHX BEKOB, Pa3BHBAJIOCh U mpaBo. Cienyer
OTMETHUTb, YTO TAKOE PA3BUTHE 3aBUCENIO KAK OT PEBOJIIOLMOHHBIX, TAK U 3BOJIIOLMOHHBIX
npeoOpa3oBaHui, CBSI3aHHBIX C SKOHOMHUYECKHMH, CYACOHBIMH, aAMUHUCTPATUBHBIMHA U
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uHBIMU pedopMamu. JlaHHOE pa3BUTHE 3aKIIOYATIOCH TAKXKE B IMOSBICHUHA HOBBIX MCTOY-
HUKOB ((popm) mpaBa, TO €CTh ONPEAETCHHOTO BHEIIHETO BRIPAKEHUS PABOBBIX HOPM.

OO0parieHne K MCTOPUU POCCHIICKOTO 3aKOHOJATENbCTBA IMOKA3bIBACT, YTO pPeriyia-
MEHTBI, KaK OIpe/e/ieHHbIe (OPMBI IpaBa, TO €CTh UCTOUHUKH MPaBa B «y3KOM» CMBICIIE,
nosiBUWINCH B Poccun noBonbHO gaBHO. Tak, euie B Poccuiickoit umnepun B paMKax BOSH-
HOTO BEJOMCTBA CITy>KEOHBIC YCTaBbl 1 MHCTPYKIIUU MMEHOBAIUCH PETIIAMEHTAMHU.

Ecau xe roBOpuTH 0 cCerogHsIIHel npaBoBoi cucreme Poccuu, TO periaMeHThl Ipe-
CTaBJICHBI 3]I€Ch, INIABHBIM 00pa3oM, periiamenTamu nanat denepansaoro Cobdpanus Poc-
cuiickoit denepaunu, Permamentom [paButensctBa Poccuiickoit @enepanuu, a Takxke pe-
rJIaMEHTaMH, TNPUHUMAEeMbIMH (eiepalibHBIMA OpPraHaMH HUCIIOJHHUTEIBHON BJIACTH,
HHBIMH CJIOBaMU aJMUHUCTPATUBHBIMU PETrJaMEHTaMU.

Bonee Toro, ogHUM U3 BaXKHBIX 3JIEMEHTOB IPOBOAMMON aTIMHUHUCTPATHBHOM pe-
(hOpMBI CTaNIO0 BHEAPEHHE B CHCTEMY MCTOYHHKOB POCCHICKOTO TpaBa, HIMEHHO aJIMUHU-
CTPATHBHBIX PETIIAMECHTOB.

[Ipu sTOM, Kak mokKa3an MPOBEICHHBIM aHAINU3, B MPOLIECCE CTAHOBICHUS aIMUHU-
CTpaTUBHBIX PETJIAaMEHTOB B MpaBoBoil cucteme Poccuiickoit denepannui Mbl MOKEM BbI-
JIEJUTh YCIOBHO JBa OCHOBOIIOJIAralOUINX OTHPAaBHBIX HAayaja.

IIpexxne Bcero, 3aech cnenyer Ha3paTh llocnmanue Ilpesunenta dDenepambHOMY
Cobpanmuto, natupyemoe 2003 rogoM, korja Oblia BIIEPBBIE Ha CTOJNH BHICOKOM YPOBHE
OTMEYeHa HEOOXOTUMOCTh COBEPIICHCTBOBAHUS aIMIHICTPATUBHEBIX TIPOIIEAYP. AIMUHI-
CTpaTHBHBIC PETJIAMCHTHI MPHU3BAHBI ObLIM CTaTh CPEICTBOM, KOTOPOE IMO3BOJIMIO ObI JI0-
CTUYb 0003HaYeHHOH 11emi. Takum 00pazomM, [Ipe3umenToM OBIT 3a71aH BEKTOP AATBHEHIIIETO
Pa3BUTHUS AIMUHUCTPATUBHBIX PErJIAMEHTOB B paMKaxX POCCUHCKOM MPaBOBON CUCTEMBI.

A)IMI/IHHCTpaTl/lBHbIe PeriiaMeHTbl KaK HCTOYHUKHU pOCCHﬁCKOFO nmpaBa

Uro xe kacaercst (GOPMANBHOTO acleKTa, TO IOPUANIECKUM 0a3uCcOM /IS TIOSBICHUS
aJIMUHUACTPATUBHBIX PETrJaMEHTOB B Ka4eCTBE UCTOYHHUKOB ((POpPM) pOCCHIICKOTO ImpaBa
crano [Tocranosnenue [IpaButennbcTBa Poccuiickoit @enepaiuu «O TunoBom periameHTe
B3aHMOJIeHCTBHS (heiepaNbHEIX OPraHOB MCHOTHUTENLHOM BIACTI .

IIpoBeneHHbIN MPaBOBOM aHAIM3 MOKAa3aj, YTO JAHHBIM TOKYMEHT FOPUIUYECKH 3a-
Kpenui Ui BceX QeaepabHbIX OPraHoOB TOCYAapCTBEHHOM BIACTH HEOOXOIUMOCTD MPH-
HATB PETIIAMEHTHI, KOTOPHIE YCTaHABINBAIN OBl OCHOBBI OPTaHU3AINHY IEATEIHHOCTH ITHX
OpPTraHOB M OIpPENSIsUId Obl CeNU(UKY B3aUMOJICHCTBHS C WHBIMH TOCYIapCTBECHHBIMHU
opraHamu.

Taxum 006pa3om, MO)KHO KOHCTaTHPOBATh, YTO HICOIOTHIESCKOM U OTHOBPEMEHHO Op-
TaHU3aLMOHHON OCHOBOM BHEIPEHUS aIMUHUCTPATUBHBIX PETJIAMEHTOB B CHCTEMY HOpMa-
THBHBIX NIPABOBBIX aKTOB Poccuiickoi denepanuu cTanu MoJ0KEHNAS aIMUHUCTPATUBHON
pedopmbl (Arzamasov, 2019). [lepBbIM TOKYMEHTOM, IPOBO3TJIACHBIINM HOBBIN IUTaH
pedopMHUpOBaHKUS TOCYIApCTBEHHOIO ammapara, ctan Yka3 [Ipesumenrta Poccuiickoit
®epepaunu ot 23 urong 2003 r. Ne 824 «O Mepax 1o nNpoBEACHUIO aAMUHUCTPATUBHON
pedopmet B 2003—2004 romax», B KOTOPOM B KaU4ECTBE OJTHOM U3 TTIABHBIX I1ejel Obl1a 000-
3HaYeHa HEOOXOMUMOCTh YCTPaHEHHUS TaKOr0 HETaTWBHOTO SIBIICHWS Kak IIyOnupoBaHHe
TIOTHOMOUMH U QYHKIMI pa3andHbIX (elepalbHbIX OPraHOB UCTIOMHUTENLHON BIACTH .

! Mocranonenue Ipasutenscta PO ot 19 susaps 2005 1. Ne 30 «O TunoBoM perjiaMeHTe B3auMOAEHCTBUS
(enepanbHBIX OPraHOB HCIIOTHUTEIBHOM BIacTu» (C U3MEHEHUAMH U gononaHeHusmu) // CoOpaHue 3aKkoHOIa-
tenbeTBa PD, 24.01.2005, Ne 4, cT. 305.

2 Vka3 Ipesunenta Poccuiickoit ®enepaunn ot 23 mrons 2003 1. Ne 824 «O Mepax 110 NPOBEAECHHUIO aIMUHH-
crpartiuBHON pedopmbl B 2003—2004 romax». Pexxum mocrtyma: http://pravo.gov.ru/proxy/ips/?docbody=
&nd=102100675 (nata obpamenus: 12.05.2022).
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B cBasu ¢ atum A.B. Sukun oOpatuin BHUMaHUE Ha HEJOCTATOYHBIA YPOBEHb HAYY-
HOM pa3pabOTaHHOCTH BOIPOCOB, CBSI3AHHEIX C IOPHIUYECKON pErJaMeHTaIueH IesITeNb-
HOCTHU OPr'aHOB UCIIOJIHUTEILHOM BIIACTH, CTAHAAPTAMHU OKA3aHMS TOCYIaPCTBEHHBIX YCIYT
u ynpasinenus no pesynbrataMm (Yackin, 2007:4). Takum o0pasoM, pelieHne AaHHBIX
mpoOsieM OBbLIO BO3JIOKEHO HAa HOBBIM BHJ] BEJIOMCTBEHHBIX HOPMATHBHBIX TPABOBBIX
aKTOB — aJMHUHHUCTPATUBHBIC PETIAMEHTHI.

Ha cerogusimauii 1eHp aJMUHUCTPATUBHBIE PETJIAMEHTHI HPUHATHI U JIEHCTBYIOT
MPAKTHYECKH BO BCEX OpPraHax MCIIOJIHUTEIIBHOM BIACTH, IPUYEM pedb UJAET Kak 0 deze-
pPaIbHOM YPOBHE, TaK O PETHOHAILHOM U MYHUIUIIAIILHOM yYPOBHSIX.

3HaunTeIRHAS PACIPOCTPAHEHHOCTh AAMHUHHUCTPATUBHBIX PETIAMEHTOB, a TaKXKe
Ba)XKHOCTH BBITIOJTHIEMBIX UMH (DYHKITHH He UCKITFOYAIOT HATMYXS HEIOCTATKOB B aHAIIN3H-
pyemoii chepe. OCHOBHOE BHUMAaHHUE B JAHHOM BOIIPOCE JIOJHKHO OBITh COCPEIOTOUCHO Ha
3aKPEeIJICHUH JIETalIbHOTO OIPE/IEIeHUs] aIMUHICTPATUBHEIX PErilaMeHTOB, KOTOPOE OTpa-
’Kajgo Obl Bce 0a30BBIC XapaKTEPHUCTHKHU (TIPU3HAKM) JAHHBIX HOPMATHUBHBEIX TPABOBBLIX
aKkTOB. Ba)xHO Takke COBEpIICHCTBOBATH FOPUANKO-TEXHUYECKHE acTeKThl Pa3padOTKu U
MIPUHATHS aJIMHHUCTPATUBHBIX PETJIAMEHTOR.

IIpu3Haku aAMUHUCTPATHBHBIX PerjiaMeHTOB

ODTUMOJIOTHYECKHU TEPMUH «PCrIaMCHT» BOCXOAUT K TAKHWM 3HAYCHUAM, KaK «IIpa-
BUJIO», «PACIIOPSAJIOK», KKOHTPOJIbY.

IOpuanueckuii cnoBaps AenaeT akIeHT Ha HOPMAaTUBHOM XapaKTepe TaKoro akTa, Kak
aIMUHUCTPATUBHBIN pernaMeHT. [IpeaMerom peryanpoBaHus aiIMUHUCTPATUBHOIO periia-
MEHTa SBJIAETCS MOPSAAOK JEATENbHOCTH U BHYTPEHHEN OpraHU3allMi COOTBETCTBYIONIETO
opraHa’.

A,[[MI/IHI/ICTpaTI/IBHI:IMI/I periaMeHTaMu Ha3bIBAOTCA HOPMATHBHBLIC IIPABOBLIC AKTHI,
3aKpEIIAIOIINE aIMUHUCTPATUBHBIE TPOLIETYPbl, — TAKOE KPATKOE JOKTPUHAJIBHOE ONpe-
JeNicHHe aIMHUHUCTPATUBHBIX periaMeHToOB Obulo mpexactasieHo T.51. XaOpueBoii,
A.®. Hozapauesbim u FO.A. TuxomuposeiMm (Naryshkin & Khabrieva (eds.), 2006:34).

HenocraTkoM maHHOTO onpeaeneHus ABISETCS UMEHHO €ro JJAKOHU3M, KOTOpBIN He
MO3BOJISIET NIEPEUNCIUTH BCE CIIEU(PUIECKHE BaXKHBIE YePThI, IPUCYIINE aIMUHUCTPATHB-
HBIM perijaMeHTaM KakK HCTOYHHMKaM ((opmam) COBPEMEHHOTO POCCHICKOTO TIpaBa.
Mexay Tem, clieays 3aKOHaM JIOTUKHA, HeOOXOJMMO PaCKPHITh MOHATHE aMIHHUCTPATHB-
HBIX npoueayp. Haubonee eMkoe ompenenenue npemioxun npodeccop b.M. Jlazapes,
KOTOPBIN yTBEpKAaJl, YTO aJMUHUCTPATUBHBIC MPOLEAYPHI SBISIOTCS PA3HOBUIHOCTHIO
aIMUHUCTpAaTUBHOTO Tporiecca. ComepxKaTeIbHO aIMUHUCTPATUBHBIC MPOIEITYPHI TIPE-
CTaBJIAIOT cO00 3aKperyieHne MOPsIKa, MMOCIE0BATEIPHOCTH Peau3alliid KOHKPETHBIX
neiicreuii (Lazarev (ed.), 1988:5).

AHanoruyHoe noHsaTue npemioxuia A.B. dunaToBa, KoTopast onpeneauia aaMUHU-
CTPaTUBHBIA PETJIaMEHT KaK COBOKYITHOCTH ONpEIeNeHHBIX NeHCTBUIA U (WIM) pEeUIeHUH,
peanu3yeMblx B IMPOLECCE OCYLIECTBICHHUS IOJHOMOYMNA TOCYIapCTBEHHOrO OpraHa
ucnonautensHOM Biactu (Filatova, 2009:116).

A.®. Ho3gpaues, uccienys NpaBoBYIO MPUPOAY aIMUHHUCTPATUBHBIX PErIaMEHTOB
OTMEYaJl, YTO pErJIAMEHT «COIEPKUT MPOIEIypHbIe ((TEXHOJIOTMYECKUE») HOPMBI,
ONpEIENAIONIUNE YCIOBUSI, MOPSAOOK, CPOKH U IMOCIEAOBAaTEIbHOCTh ACHCTBUI oOpraHa
HUCIIOJTHUTENLHOM BJIACTH IIO pcajm3aliui €ro KOMIICTCHIWH, HCIIOJITHCHUIO 3aKOHOB
U aJIMHUHHUCTPATUBHBIX aKTOB. B 3TOM CyTh aJAMMHHCTPAaTUBHBIX DPErIaMEHTOB U HX

3 IOpuanyeckuil SHUMKIONEAUYECKUH cnoBapb / moa pea. B.E. Kpyrckux. 3-€ u3n., nepepab. u mom. M.:
Wndpa-M, 2004. 450 c.
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MPUHLIMIUAILHOE OTIWYHE OT BCEX JPYIMX BHUAOB aJMHHUCTPATUBHBIX aKTOBY»
(Nozdrachev, 2011:10—11).

Brigensiss npu3HaKM aJMHHHCTPATUBHBIX DETJIAMEHTOB, TPEXAE BCEro, CIeayeT
OTMETHUTh, YTO OHH SIBIAIOTCA BHJIaMH HOPMAaTHUBHBIX MIPABOBBIX aKTOB. JlaHHas xapakrte-
PUCTHKA BO MHOTOM OTIpEIeIIieT WHBIC CIICIU(UIESCKHEe YePThl aIMUHUCTPATUBHBIX periia-
MEHTOB, PaCKpBIBasi 0OCOOEHHOCTH MTPABOBOI MPUPO/IBI UCCIETYEMOTO SIBICHUS.

K mpu3Hakam HOPMAaTHBHBIX TPABOBBIX AKTOB OTHOCSTCS:

1. ITucbMeHHas1, CTPOro JOKYMEHTHPOBaHHas (hopMa;

2. Y CTaHOBJIEHHBIA MOPAAOK MPUHATHUS;

3. [IpuHATHE YIIOJTHOMOYECHHBIM CYyOBEKTOM;

4. IOpunnyeckas cuia, 00IIe00sM3aTeNbHOCTE;

5. MHuorokparnocts npuMeHenns (Lysenko, Kramskoy & Ryazanova, 2015:204).

OnHaKo U3 JaHHOTO MEPEeYHs HEMOHATHO MO KaKUM NMPUYUHAM UCKITIOUYCH TaKOU Bak-
HBIN MIPU3HAK, KaK PETyJINPOBaHUE BAXKHBIX OOIIECTBEHHBIX OTHOIIEHUH, KOTOPBIN TakKe
SIBIIIETCS. HEOTHEMIIEMOU XapaKTEPUCTHUKOM TpaBa BOOOIIE, TO €CTh IpaBa KakK 3JIeMEeHTa
CHCTEMBl HOPMAaTHBHOTO PETYIMPOBAHMUSI, B KAKUX OBl JOpMax OHO HE OBLIO BBIPAKEHO: B
(dopMe 3aKOHA, aJMHUHHCTPATUBHOTO periiaMeHTa, CyIeOHOTO MpeleaeHTa, I0ToBopa C
HOPMaTHBHBIM COZEPKAHUEM.

Taxxe CTOUT OTMETHTh, YTO HOPMAaTHUBHBIC MIPABOBBIE aKThl 00SI3aTENBHO JTOJKHBI
TIpeNCTaBIATh COOOH OMNpe/eleHHy0 HepapXuio’, TOCKONbKY OHH, KaK HMCTOYHHKH
(popmbl) mpaBa, 00JIANAOT PAIMYHON FOPUIAMYECKON CHIION, a 3HAYUT YaCTh HOPMATHUB-
HBIX MIPABOBBIX aKTOB MOJYMHSETCS W HE MPOTUBOPEUYHT APYTHM, BBIIIECTOSIINM HOPMa-
TUBHBIM NIPaBOBBIM aKTaM, MPUHUMAETCs 10O Ha OCHOBE, MO0 BO UX UcmonHeHue. Bep-
THUKaJIbHO-OPHEHTHPOBAHHOE TIOCTPOEHHE HOPMATHBHOTO MaTepHaia SBISETCS BaKHBIM
crocoboM ero cTpykTypuzaiuu. Kputepuem Jienenus B JaHHOM Cllydae sBISIeTCS IOpUAN-
YecKasi CHJIa TOTO MM WHOTO HOPMATHBHOTO MPAaBOBOTO aKTa, MO3BOJISIONIAS MOIIMHATH
coJiep)KaHue OJHUX U3 HUX JPYTHUM U CAENaTh 3aKOHOAATENbCTBO BHYTPEHHE HEIIPOTHBO-
peunBeiM. O.B. AntndepoBa onpeaesieT COCTABIISIONINE POCCHHCKOH IMTPaBOBOM CUCTEMBI
creayromuM odpa3zom: Bo riase crout Koncrurynus Poccuiickoit @enepanun, odnanaro-
11as BBICIIEH IOpUANYECKOH CUITOH, el moclieIoBaTeNbHO MOJYMHEHbI 3aKOHbI Poccuiickoi
Oenepanuu o nonpaskax B Koncrurynuto PO, dpenepanbHbie KOHCTUTYIIHOHHBIEC 3aKOHBL,
0OBIYHBIE 3aKOHBI, HOPMATHUBHEIE MTPABOBHIE aKTHl MUHUCTEPCTB M BEJOMCTB, HOPMATHB-
HBIE TIPaBOBBIC aKTHl OPIaHOB MECTHOTO camoympasienus (Antsiferova, 2002:10).

TecHO CBA3aHHBIM C HEPAPXUIHOCTHIO SBISICTCS TAKOW (hOpMaTLHBIN MTPU3HAK TTPaBa,
KaK CHCTEMHOCTb, KOTOpas MpeaIosaraeT HaJluuue onpeaeIeHHON BHyTpEeHHEN coriaco-
BaHHOCTH W B3aMMOJEWCTBHUS BCEX DIIEMEHTOB. TOJBKO CUCTEMHOE IPABO, TO €CTh TaKOe,
B KOTOPOM OTCYTCTBYIOT IPOTHBOPEUUS MEKAY PABOBBIMU HOPMaMHU, MOXKET BBIITOJHUTH
CTOAIINE TTepel HUM 3a/1adm.

[IpuHUMAaTH HOPMATUBHBIC IPABOBBIC AKTHI UMEET MPABO JUIIb YIOJIHOMOYEHHBIN Ha
TO TOCYIAApCTBEHHBIN OpTaH WIH JOJHKHOCTHOE JINIIO, B HEKOTOPBIX CIIydasx BO3MOXHO
TaK)ke MPUHATUE HOPMATUBHBIX NPABOBBIX aKTOB B paMKax HEMOCPEICTBEHHOIO HOPMOT-
BOpYECTBA HAPO/a, MEXaHU3MOM peasTn3alliil KOTOPOTO SIBISAETCS, HAIpUMEp, IIPOBEICHUE
pedepenayMma.

HopMmaTuBHBIH TpaBOBOii aKT SBISIETCA HEMIEPCOHU(PUIIMPOBAHHBIM, TO €CTh OH UMEET
HE WHAMBHUIYaJbHBIA XapakTep, IOCKONBKY €ro JeicTBHE paclpocTpaHseTcs Ha
HEOTPaHWYECHHBIN KpyT . [TookeHNsIM HOPMATHBHOTO MTPABOBOTO aKTa OOS3aHbI Clie-
JIoBaThb BCE Te€, KTO OKa3ajcs B YCIOBHUAX, IMPEIyCMOTPEHHBIX COOTBETCTBYIOIIMMHU

4 06 vepapXxun HOPMaTHBHBIX IIPaBOBbIX akToB cM.: (Tolstik, 2002).
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HOpMaMH, TaK KaK MMpeArcaHusi He UMEIOT KOHKPETHOTo ajipecara. B cirydae HapymeHus
WM UTHOPUPOBAHUS IIPABOBOW HOPMBI IIPOSIBIISAETCS NPUHYIUTEIbHBIA XapakTep Npasa,
obOecrniedyeHne €ro JEWCTBUS CHIION TOCyJapCTBa B JIMIIE YIIOJHOMOYEHHBIX OPTaHOB
JOJDKHOCTHBIX JIMII.

IOpuanueckas cuna HOpMATUBHOT'O IIPABOBOTO aKTa 3aBUCHT, KaK MPABUIIO, OT MECTa
oprasa, MpUHABIIETO JOKYMEHT, OT HOPMOTBOPYECKOH 1 00111ei KOMITETEHIINY TPaBOTBOP-
YECKUX OPTaHOB TOCyJapcTBa. B CBsI3M ¢ TeM, YTO aJIMUHUCTPATUBHBIC PETIIAMEHTHI SIBIISI-
IOTCA Pa3HOBUAHOCTAMU HOPMATHUBHBIX IIPAaBOBLIX aKTOB, TO UM IMPHUCYIIU BCC 0co0€eHHO-
ctu nmocnenaux (Frier & Petit, 2014).

IIpu 3TOM Ba)KHO YUUTBIBATh U TAKYH XapaKTEPUCTUKY aJIMUHUCTPATHBHBIX peria-
MEHTOB, KaK WX M0J[3aKOHHOCTb, IPE/IIOJIArarolyto, 4TO TaHHbIe HOPMaTHBHBIE IPABOBHIE
AKTBhI JOJDKHBI IMPUHUMATHBCA Ha OCHOBAHHMU W BO HUCIIOJIHCHUEC (be):[epam,Hblx 3aKOHOB,
ykasoB [Ipe3nzenta u aktoB [IpaBuTenbeTBa. AJIMIUHHCTPATHBHBIEC PETIIAMEHTHI SIBIISIOTCS
pPEe3yIBTATOM PAa3BUBAIOIIECTO MPABOTBOPUECTBA, TIO3BOJIIOT KOHKPETU3UPOBAThH TOJIOMKE-
HUS. HOPMATHBHBIX TIPAaBOBBIX AaKTOB, CTOSIIMX B Hepapxuu Beime. Kak oTMmedaer
H.A. Bnacenko, KOHKpeTHU3alus SBISETCS MEPEX00M OT HEOMPEACICHHOCTH K Ompeje-
nenHocty npasa (Vlasenko, 2014: 68).

B cBs13u co cka3zaHHBIM BEIIIIE HEOOXOAMMO 00pPATUTH BHUMAaHHE Ha 0COOEHHOCTh KOH-
TUHEHTAJIbHOW IIPABOBOM CEMbH, KOTOPYO OTMETUI OJHMH U3 U3BECTHEUINUX KOMIIAPaTH-
BucToB, — Pene JlaBuna. PomaHo-repMaHckas mpaBoBasi Tpaaullds MpearnoaraeT cyie-
CTBOBAaHHE B paMKaX TaK HA3bIBAEMOT'O «IIHCAHOTO IPaBay JBYX OJIOKOB aKTOB: BO-IIEPBHIX,
3TO 3aKOHOAATEIbHBIE aKThI, N37aBaeMble MTPECTABUTEIHLHBIM OPTaHOM, — TTaPIIaMEHTOM,
BO-BTOPBIX, 3TO Pa3HOOOpA3HbIC aKThI, U3JaBACMBIC JAPYTUMHU TOCYJapCTBEHHBIMU Opra-
HaMmu. JlaHHBIH 010K, Kak oTMedaeT Pere JlaBu, B CBOIO o4epeh, MOAPA3ICIICTCS Ha B
rpymnmsl. [lepBas rpynma mpeactaBieHa akTaMu, IPUHSATHIMA HA OCHOBAaHUU U BO HCIIOJN-
HEHHe 3aK0Ha, CyIIIeCTBOBAHUE KOTOPHIX, II0 MHEHHIO UCCIIEA0BATEINS, HE CO3/IaeT HUKAKUX
mpo0JieM, HeB3Hpask Ha OTPOMHOE KOJIMYECTBO TAKOTO POJIa aKTOB.

OpHako ITMHAMUYHOE Pa3BUTHE COLMAIHHBIX OTHOIIEHHUH MOKA3bIBAET, YTO 3aKOHO-
JaTeNIb OOBEKTHBHO HE MOXKET MPEAYCMOTPETh BECh CIIEKTP BO3MOXKHBIX CUTYaIlUH B MPO-
I[ecce CO3/IaHnsl HOPMAaTHUBHBIX MTPABOBBIX akTOB. COBpeMEHHBIE peallni, XapaKTepru3yro-
IIMeCs MOCTOSIHHBIMYM M3MEHCHUSMU, IOCTUTHYTBHIA YPOBEHb MPOTpecca BO BceX cdepax
00IIIeCTBEHHOW JKW3HU BBIHYKAAIOT 3aKOHOAATENS OTPaHUIHNBATHCS 0003HAYEHNEM JIHIITH
00111eT0 BEKTOpa B MPOIIECCE MPABOBOTO PEryIUPOBAHUSI, OCTABIISAS KOHKPETUKY UCTIOIHH-
TETHHOM BIIACTH, IPU3BAHHON JETaTN3NPOBATh U YTOUHATH 3aKOHOAATEIHHBIE ITOJIOKEHUS
(David & ZHoffre-Spinozi, 2009:95—96).

[TomrMo mpoYero, aAMHUHACTPATUBHBIE PETJIAMEHTH — 3TO aKTHl YIIPABICHUS, YeM
00yCIOBIEH MX 003bIBAIOMINIA XapaKTep .

[TockonpKy aJIMAHUCTPATHBHBIE PETIIAMEHTHI, KaK OTMEYaJOCh paHee, 3aKpPEeIUITIOT
AIMUHUCTPATHUBHBIC ITPOUCAYPhI, OHU SABJIAKOTCA NPOUCAYPHBIMUA aKTaMU.

AIMIUHHCTPATHBHBIE PETJIAMEHTHI SBISTFOTCS KOTU(PHUITIPOBAHHBIMI HOPMATHBHBIMH
MPAaBOBEIMH aKTaMU. JlaHHAs XapaKTEepUCTUKA MOAYEPKUBACT CICIH(DUKY 3aKPEIIICHUS B
HUX TPAaBOBBIX HOPM, a TaKKe CTPYKTYpPy aIMHHHCTPATUBHBIX PETIAMEHTOB, UX 0COOYIO
IOPUIUYECKYI0 KOHCTPYKIIHIO.

Komndukamus spiseTcs Hanmboyiee MOJHON, TIIyOMHHOW M, MOKHO CKa3aTbh, Pajd-
KaJbHOU (hOPMOI CHCTEMATHU3aIUU 3aKOHOIATEIILCTBA, MPEYCMATPUBAIOIICH BCECTOPOH-
HIOIO TIepepaboTKy HOPMATHBHOTO MaTepraia U CO3JaHne HOBOTO, EIMHOTO KOIH(PHUIIPO-
BaHHOTO aKTa, OTJIMYAIOIIET0Cs 0CO00 BHYTPEHHEH CTPYKTYPOH.

5 O6 aJIMUHHCTPATHBHBIX PETJIAMEHTAaX, Kak akrax ynpasieHus cM.: (Gavrilov, 2015; Arzamasov &
Nazaykinskaya, 2021).
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Ha croxxHy10 BHYTPEHHIOI OpraHH3aIlHMIO TPABOBOTO periiaMeHTa odpaiaia BHUMa-
nue E.C. BepmmanHa B cBoeM auccepranroHHOM uccnenoBanuu (Vershinina, 2010:99).
AJIMUHHCTpaTHBHEIE PETJIAMEHTHI COJIEPIKAT CIIEYIOIINE CTPYKTYPHBIC 3JIEMEHTHI: 00IIIHe
MOJIOKCHUS, TIEPEUCHbh PEATM3YEMbIX aJIMHHHCTPATUBHEIX TPOIEAYP C YKa3aHHEM CO-
CTaBa, MOCIEAOBATEILHOCTH U CPOKOB BBIMOJIHEHUSI COOTBETCTBYIOIIMX JACUCTBUM, MOpS-
JIOK ¥ (POPMBI KOHTPOJIS 3@ UCIIOJIHEHUEM aJIMUHUCTPATUBHOTO PETJIAMEHTA, JTOCYACOHBIN
(BHeCyeOHBIN) TOPSAIOK O0KAIIOBAHUS PelleHU W nedcTBUil (Oe3nefcTBUSA) opraHa U
JTIOJDKHOCTHBIX JIUI, YIACTBYIOIIMX B MPOIECCE PEATU3AIIUN COOTBETCTBYIOIINX aIMIHH-
CTPaTUBHBIX IPOLEAYP.

B 3aBrCcHMOCTH OT BHJIa KOHKPETHOTO aIMUHUCTPATHBHOTO PETJIAMEHTA COCTAB JIaH-
HBIX CTPYKTYPHBIX 3JIEMEHTOB MOKET MEHATHCSI, HO B O0IIEM BU/I€ OH BBITJISIIUT UMEHHO
tak. [IpuMepamMu MOTYT SIBISATHCS KaK aAMHUHUCTPATUBHBIE PETJIAMEHTHI OCYIICCTBICHUS
TOCY/apCTBEHHOTO KOHTPOJS (HaA30pa), TaK U aJIMUHUCTPATHBHBIE PErIaMEHTHI MPe/o-
CTaBJICHUSI TOCYJApPCTBEHHBIX yCIyT. TpeOoBaHUs, MPEIBIBISIEMBIE K CTPYKTYpE ABYX
0003HaYEHHBIX BHUJIOB a/IMUHUCTPATUBHBIX PETJIAMEHTOB, coaepkarcs B [locraHoBieHUN
IpasutenscTsa PO ot 16 mas 2011 r. Ne 373°.

Taxast mpaBoBasi KOHCTPYKIIHS, 3aTPY IHSISI BOSMOXKHOCTb IPUHATHS HEOOOCHOBAHHBIX
peleHuil, BO3JI0XKEHHUS JOMOTHUTEIBHBIX 00s13aHHOCTEH, He 3aMKCUPOBAHHBIX B aJIMHU-
HUCTPATUBHBIX PErNIAMEHTAaX, TO3BOJISIET TOBOPUTH O 3HAUUTEIBHOM aHTUKOPPYIIIUOHHOM
MMOTEHIIHAJIC JAHHBIX HOPMATUBHBIX MPABOBBIX aKTOB.

Hapsiny ¢ obmeit komudukanueii, pe3yabTaToOM KOTOPOU SBISIOTCS KOACKCHI M OC-
HOBBI 3aKOHOJIaTEILCTBA, CYIMIECTBYIOT TAK)KE Pa3TUYHBIC BUIBI CIICIIMAIEHON KOAH(UKa-
LUK, KTOTOM KOTOPOH MOT'YT OBITh pa3HbIC BUABI MTOJA3aKOHHBIX HOPMATHBHBIX ITPABOBBIX
akToB (ycraBbl, nosokenus, npasmia) (Pigolkin, 2003:146). IIpu sToM Oo0abIIONH OI0K
cpend KOAU(UIMPOBAHHBIX HOPMATHBHBIX IIPABOBBIX aKTOB (eaepaibHbIX OPraHoB
HCTIOJHUTENIbHON BJIACTH CETOJIHS 3aHMMAIOT aMUHUCTPATUBHBIE PErJIaMEHThI, YTO MO3-
BOJISICT HAM TOBOPHUTH O CYIIIECTBOBAHUHM CICIIUAILHOIO PErIaAMEHTHOTO IpaBa.

Baxao 0003HAYUTH, YTO UCITOJIB3yEMBIA TEPMUH HE SBIISICTCS CHHOHUMOM TaK Ha3bI-
BaE€MOM perjaMeHTApHOU BJIACTH, SBISIONIEHUCS pacpOCTPAHEHHBIM SIBICHUEM B paMKax
POMaHO-TEPMaHCKOM IMPaBOBOM ceMbH. B Takmx cTpaHax, kak ®pannusa, Mcnanusa, Mra-
JIAs, 3TO TIOHSATHE HCIIONB3YyeTCs JUIsl XapaKTepUCTHKUA TOJIHOMOYHWK TNpPaBUTEILCTBA B
cthepe u3gaHus HOPMATUBHBIX IIPABOBBIX aKTOB ISl PETYIUPOBAHUS TOW WU HHOHN ChEphl
OOIIIECTBEHHBIX OTHOIICHHUH, IOpUAHYECKas CHa JAaHHBIX aKTOB HIIKE, YeM Yy 3aKOHOB.
Crnenuduka TaHHBIX aKTOB 3aKIIIOYAETCS B TOM, UTO B CTPOTOM CMBICIIC CJIOBA OHH HE SIB-
JIAFOTCS TOJ3aKOHHBIMH, TaK KaK MPUHUMAIOTCS TI0 BOIPOCAM, HE UMCIOIIUM 3aKOHO/a-
TEJIbHOT'O PEryJIMPOBAaHUS, a HE HA OCHOBAaHUU U BO UCTIOJHEHUE 3aKOHOIATEIbHbBIX aKTOB.
BaxxHo 0003Ha4NTh, 4TO BO PpaHIIMHK IO TAKHM BOIIPOCAM B MIPUHITUIIC HE IPEAYCMOTPEHO
npuHsTHe 3akoHoB (Marcou & Moderne, 2006). AHanu3upyeMble akThl BO (PaHIy3CKOM
MIPaBOBOM TOKTPUHE MOTYyUUIU HA3BAHUE «AaBTOHOMHBIX)» aKTOB UCTIOJHUTEIHHON BIACTH
(Frier & Petit, 2014).

IIpu 3TOM HOHSATHE «PErJIaMEHT» TaK)Ke BCTPEUaeTcs B 3apyOeKHOH HOPHAMYECKOM
TEPMHUHOJIOTUH, OJIHAKO, B OTJIMYHUE OT POCCUNCKON TPaBOBOM CUCTEMBI, UCIIOIB3YETCS JJIsl
0003HaYCHHUST aAMUHUCTPATUBHBIX aKTOB, IPUHUMAEMBIX ITPABUTEILCTBOM.

Hccnemys mpupo Iy periiaMeHTHOTO TIpaBa, Iejecoo0pa3Ho Takke 00paTUTHCS K TIOHS-
THIO «yKa3HOE MPaBO», BBeACHHOMY B Hay4HbId 00opoT B.O. JlyunneiM. MccnenoBatens

¢ TTocranosnenue IpasutenscrtBa PO ot 16 mas 2011 1. Ne 373 «O pa3paboTKe U yTBEDKIEHUH aIMHHUCTPA-
THBHBIX PETJIAMEHTOB OCYILECTBICHHUS FOCYIapCTBEHHOrO KOHTPOJIS (HaJ30pa) M a[MUHUCTPATHBHBIX peria-
MEHTOB NPEAOCTABICHHS TOCYIapCcTBeHHbIX yciyr» // Cobpanue 3akoHomaTtenscrBa PO, 30.05.2011, Ne 22,
ct. 3169.
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0003HaYal JaHHBIM TEPMHHOM COBOKYITHOCTB YKa30B, HCXO/ISIINX OT TJIABBI TOCY1apCTBa,
oTMeuUas MOTUTHYECKUI XapakTep aHanuzupyemoro gpenomena (Luchin, 1996).

ITo aHanOrMK ¢ TAHHBIM TEPMHHOM MBI HCIIOJIB3YEM TEPMHH «PETJIAMEHTHOE ITPABO» IS
0003HAaYCHHUS COBOKYITHOCTH MYOJIMYHO-TIPABOBBIX HOPM, YCTaHABIMBAIOIIMX aIMUHHCTpA-
THUBHBIC TIPOIIEIYPHI U PETYIMPYIOIIMX BOMPOCHI BHYTPEHHEH OpraHu3aliy OPraHoB BJIacTH,
a TaKKe Pa3IMYHBIX HAIIPABIICHUH pealn3alii OpraHaMHy BIaCTH CBOUX (DYHKIIHIA.

B nmanHO# CBSI3M BaXKHO CCNIaTh YTOYHCHHUE, YTO PErJIaMEHTHOE IIPABO IIPEICTABIIACT
c000#1 abCTpaKTHOE OHATHE, 0003HAYAOIIEE BCIO COBOKYITHOCTD JICHCTBYIOIINX B paMKaxX
MIPAaBOBOM CHCTEMBI aqMUHUCTPATHBHBIX PETJIAMEHTOB, KaKOH-JIMOO OTIEIBHOM OTPACiId
periaMeHTHOE IIPaBo He COCTaBIISICT. BBeneHne npeajiaraeMoro TepMrUHa B HayYHbIH 000-
POT MO3BOJIUT OOJIETYUTH MPOIECC TIO3HAHUS aIMUHUCTPATHBHBIX PErJIAMEHTOB, a TaKKe
YIPOCTUTH UX MPAKTHYECKOE IIPUMEHEHHE.

[IpoBeneHHbIN aHATN3 TO3BOJSIET MPEUIOKUTD CICAYIONIYIO ehUHUIMIO aHATH3H-
PYEMOro HOHSTHS: aJIMUHUCTPATHUBHBIA PETIAMEHT — 3TO KOAUMUIIMPOBAHHBIN HOpMa-
TUBHBIA NIPAaBOBOH aKT, 0co0asi OpUIAMYECcKas KOHCTPYKIHS KOTOPOTO 3aKPEIIsSeT, B 0C-
HOBHOM, aJIMHHHCTPATUBHEIC TPOIEAYPHI U CTAHIAPTHI, HAIIPABJICHHBIC HA PealU3aIIII0
OTIPEICTICHHOTO BH/IA ITPABOBO MOJUTHKH TOCY1apPCTBA, BRIPAXKCHHBIC KaK B MUChbMEHHOM,
TaK | 3JeKTpoHHOH hopme. [Ipu 3TOM B OCHOBY HaHHOU ACHUHUIIUHN OBLIO TTOJIOKECHO TT0-
HATHUE, TPEJIOKEHHOE HAMH B CTaThe «AJIMUHUCTPATUBHBIC PETJIAMEHTHI KaK BUJ aKTOB
rOCYapCTBEHHOTO YIPaBIeHH» . OTMETHM, 4TO NPABOBAs IONHTHKA TTOHUMAETCS HAMH
KaK JCATCJIbHOCTh T'OCYJAPCTBCHHBIX OPraHOB U UHCTUTYTOB I'PAXKIaHCKOI'O O6IH€CTB3., ne-
JIEI0 KOTOPOH SABJISETCS MocTpoeHHe (G (HEKTHBHOTO MEXaHU3Ma MPAaBOBOTO PETryJIHPOBa-
HUSI, CIOCOOCTBYIOIIETO OOCSCIICUSHHIO MTPaB U CBOOO]] YEIIOBEKA U TpaKIaHuHA, popMu-
POBaHMIO MPABOBOW TrOCYJAapCTBEHHOCTH U BBICOKOTO YPOBHS MPaBOBOM KyJbTYphl. [Ipu
3TOM JaHHAs JCSITeIbHOCTh XapaKTePU3YEeTCsl TAKUMHU MTPU3HAKAMH KaK CUCTEMHOCTD, T10-
clieIoBaTEIbHOCTD, HayuHast o0ocHoBanHOCTh (Mal'ko, 2012:42).

IloaBoas UTOT, OTMETHM, YTO HA CETOMHSIIHUI IEHL UCCACAYEMBIN IPaBOBO (heHO-
MEH PEIrVIAMEHTHOTO IpaBa BBICTYIIAET HOBHIM BHIIOM PETYIHUPOBAHUS OOIIECTBEHHBIX
OTHOIICHUH, OCYIISCTBISEMBIM C ITOMOIIBIO Pa3BETBICHHON CHUCTEMBI Pa3HOOOPA3HBIX
pErJIaMEeHTOB, HAYMWHAs C PETJIaMEHTOB BBICIIUX OPraHOB TOCYJApCTBEHHOH BIIACTH,
3aKaH4YUBasA periiaMCHTaMU OPraHOB MECTHOI'O CaMOYIIPABJICHU.

Oco0eHHOCTH HOPMOTBOPYECKO IOPHANIECKOI TEXHUKH
aIMUHUCTPATUBHBIX PEerJIaMeHTOB

[IpaBoBast cuctema 11000ro rocyJapcTBa HaXOAUTCS B IOCTOSTHHOM JIBHKCHUU: TIPH-
HUMAIOTCSl HOBBIC HOPMAaTHBHBIC IIPABOBbIC aKThI, M3MEHSIOTCS I JOTOTHSIOTCS (eze-
paJIbHBIE 3aKOHBI U ITOJI3aKOHHBIE aKThl, TAK)KE HE IPEKPAILAETCs IPOLECC PETUOHATIBHOIO
U MYHUIMIAIBHOIO IPaBOTBOpYECTBA. B TakuX yCIOBHSX BOIPOC HOPMOTBOPYECKOMN
IOPUINYECKON TEXHUKHN aKTyalu3upyeTcsa ¢ HoBoW cuioil. Ilo Mepe pazButus ropuande-
CKOH MBICIIH, IMOSIBICHUEM HOBBIX KOHUENIUN M METOJOB MCCIEAOBAHMS, CTAHOBUTCS
Ba)KHBIM IIOHUMATh, YTO UMEHHO HEOOXOAMMO A7 oOecrieueHust (opMaIbHOM onpeaeneH-
HOCTH HOPM TIpaBa, a Takke OoJjiee TOUHOW M d(PPEKTUBHOU MPABONPUMEHUTEIHFHON U
MIPABOUCIIOTHUTEIBHON AEATEIBHOCTH. TakK, MOCTENEHHO YCTaHABJIMBAIOTCSA CPEIU IOPH-
CTOB 0COOBIE MTpaBHJIa U3JIOKEHUS HOPM TIpaBa, 6e3 COOMIOeHHSI KOTOPBIX MPAKTHUYECKU
HEBO3MO>KHO M30€XKaTh HETOUHOCTH (POPMYIIHPOBOK, MPOOEIIOB B IPaBe, KOJUIM3UN U MHO-
JKECTBA JIPYTHX IOPUIUKO-TEXHUYECKUX AePEeKTOB".

7 Cwm.: (Arzamasov & Nazaykinskaya, 2021).
8 O ropuanko-Texnnaeckux aedekrax cu.: (Vlasenko, 1991; Chirkin, 2008; Sokolova, 2016; Kozhokar, 2019).
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Crout 3aMETUTh, YTO TEXHUKO-IOPUINYECKIE IIPAaBUIA HE MOSIBUJIUCH B OJUH MOMEHT
M3 HUOTKY/A, a ABJISIOTCS Pe3yIbTaTOM JUITMTEIHHON IOPUIMYECKOi MPaKTHKH, KOTOpast Ha
CBOEM IIyTH Pa3BUTHS CTAJIKUBANACh C PA3IMYHBIMU OIIMOKaMHU, HETOYHOCTSAMH U MPoOe-
JIaMU 3aKOHOJATENLCTBA, TPOOJIEMaMH COOTBETCTBHUS HIKECTOSIIIMX AKTOB BBIIIECTOSIIIIM
Y MHOTHUMH APYTUMH TEXHUKO-IOPUANIECKUMH MIPOOIeMaMHu.

C 1enpio AOCTIKEHUS HanOoJiee KaueCTBEHHOTO YPOBHS IIPaBOTBOPUECKOM J1EATENb-
HOCTH BBIACIMIIMCH IPAaBUIIa TOCTPOCHUS, 0QOPMIICHHS U Iy OJINKALIIM HOPMAaTUBHBIX ITpa-
BOBBIX aKTOB, B YACTHOCTH: SICHOCTh, HAYYHOCTb SI3bIKa U3JI0KEHUS, TOCIIeI0BATEIFHOCTD,
TOYHOCTb, OTCYTCTBHE NOBTOPOB, HENMPOTUBOPEUMBOCTh YACTEH OJHOrO HOPMATHBHOIO
MPaBOBOT'O aKTa MJIM PA3IUYHBIX aKTOB APYT Apyry. Kpome Toro, o0si3arenbHbIM TpeOoBa-
HUEM, MPEABABIAEMBIM K HOPMATHBHBIM aKTaM, SIBJIAETCS HAJIWYHE CIIELUATIbHBIX PEKBH-
3UTOB: HOMEp JOKYMEHTA, JaTa MPUHATHSI, TPUHIBIINN OpraH, HAMMEHOBAaHUE U TaK Jalee.
OTnuyaloTCss HOPMAaTUBHBIC TPABOBBIE AKTHI U OCOOBIMH ITPABOBBIMU KOHCTPYKLHUSIMH.

BaxHOCTh 3HaHUS 1 COOMIOEHHS TTPABHII HOPMOTBOPUECKON IOPUANIECKON TEXHUKH
HOPMaTHBHBIX MPABOBBIX aKTOB 00YCIIOBJICHA HECKONBKUMH NpUYHMHAMH. Bo-miepBhIx, 63
3HaHMUS HOPM U TIPaBHJI HOPMOTBOPUECKON IOPUANIECKON TEXHUKHM HEBO3MOYKHO ITPABUIIBHO
oopmuTh pa3zpaboTaHHBI HOPMATUBHBIM MIPABOBOH aKT M BHECTH €r0 HAa PACCMOTPEHHE
HOPMOTBOpUECKOTo oprana. [laske camast ydiiast uaes OyeT OTBeprHyTa, a IpoeKT — BO3-
BpallleH WHULHUATOPY (HEPEIOKO C OCTPHIMH KPUTHYECKUMH KOMMEHTApHUSMH), €CIH OH
odopmiteH 6€3 cOOTI0CHHS TPaBUII HOPMOTBOPUECKOM IOPUAMICCKON TEXHUKH.

Bo-BTophIX, HECOONMOJCHHWE NPAaBWI HOPMOTBOPYECKOW IOPHUANYECKOW TEXHUKU
3aTpyJHAET BOCIPUATHE NIPABOBOTO JNOKYMEHTA, 3aIyThIBACT IOHUMAaHUE 3aKOHONATEINb-
HBIX TEKCTOB, YCIOXKHSET CUCTEMAaTHU3aUI0 U KOTU(PHUKALNIO 3aKOHOAATENILCTBA, & PEe3YJIb-
TaT — 3TO IPUBOJIUT K OIIMOKaM B IPABOIPUMEHHUTEIBHOM IIPAKTUKE.

B-tpeTbux, cobmoaeHue npaBuil HOPMOTBOPUECKOH IOPUAMIECKON TEXHUKH — 3TO
Ba)KHBIH ITOKa3aTeNb MIPABOBOM KyJbTYpPbl Kak Npo(ecCHOHaIbHON KBaNU(pHUKAIUU KOH-
KpPETHOrO pabOTHUKA, BEAb BPAI JH JOCTOMH YBa)KCHUSI U aBTOPUTETA IOPHUCT, KOTOPBIi,
TOTOBS IPaBOBOH JOKYMEHT, HE 3HAE€T M HE COONIIOAET 3JIEMEHTAPHBIX IPaBHI HOPMOT-
BOPYECKOW IOPUIMUYECKON TEXHUKH, TaK W TOCYJapCTBEHHOIO0 OpraHa, rocyJapcTBa
1 001IeCcTBA B LIETIOM.

Ha cerognsmnuii [eHb NOTy4YMsIa pacIpoCTpaHEHNE MPaKTHKA YTBEPKACHUS aMU-
HUCTPATUBHBIX PErIIAMEHTOB INPHKA3aMH, YTO, HA HaIl B3MJIAJ, SABISAECTCA HETaTHBHBIM
ACIIEKTOM, yHAcJeI0BaHHBIM OT COBETCKOI MPaBOBOM cHCTEMBl. ATMUHHCTPATUBHEIE pe-
TJIAMEHTBI, KaK OBbLIO CKa3aHO BBIIIE, SIBJIAIOTCS KOOU(PUINPOBAHHBIMU BEAOMCTBEHHBIMU
aKTaMH, B TO BpeMsI KaK IPUKa3bl SBISIOTCS MPOCTHIMU BEIOMCTBEHHBIMM aKTaMU, HE UMe-
IOLIMMH KOIU(HUIUPOBAHHOTO XapakTepa. CyIlecTByIoIee Ha CErOAHALIHUN EHb M0JI0-
JKEHUE BEIeH SBJISIETCS MPABOBBIM apXau3MoM, OT KOTOPOTO CieayeT U30aBUThCS.

B HacTosmee BpeMs mporeccsl pa3paboTKH, NPUHATHS U IPETBOPEHHS B )KU3HB I0-
JIOKEHUHM aIMUHHUCTPATUBHBIX PETJIAMEHTOB HENb3s MPU3HATh COBEPIIEHHBIMHU, B JAHHBIX
chepax cymecTByeT OOJIBINOE KOIMYESCTBO BAXKHBIX M CEPHE3HBIX MPOOIIEM, TPEOYIOIHIX
KaK HayYHOTO OCMBICIICHHS, TaK M MPAKTUIECKOT0, a B 0COOBIX CIydasix M 3aKOHOJAATENb-
Horo pemenus. O1HNM U3 Hanbosiee aKTyalbHbIX BOIIPOCOB PACCMATPUBAEMON HaMH TEMbI
SBJIIETCS 3aKpEJICHNE TaKOTO BHUJ1a HOPMATHUBHBIX IPABOBBIX AKTOB KaK aJMUHUCTPATUB-
HbIe peryiaMeHTsl B DenepaibHOM 3akoHe «O0 00X NPUHIUIIAX OPraHU3aLuU MECTHOT'O
camoympapienus B Poccumiickoit ®Denepammm»’, a Takke B DeJepaqbHOM 3aKOHE

° MenepanbHblii 3akoH 0T 06.10.2003 Ne 131-®3 (pen. ot 06.02.2023) «O6 00IMX NPMHIUNAX OPTraHU3ALKH
MECTHOTO camoympasieHust B Poccuiickoit denepanum» // Cobpanme 3axonomarensctsa PO, 06.10.2003,
Ne 40, cT. 3822.
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«O06 o0mux NpuHOMIIAX OpraHu3aluu MyOJMYHOW BiIacTh B cyObekrax Poccuiickoii
denepanuny» ', npumenmem Ha cveny denepanbHoMy 3aKkoHy «O6 0OIIMX MPUHIMIIAX
OpraHu3alyy 3aKOHOATENbHBIX (MPEICTABUTENBHBIX) U HCIIOTHUTEIBHBIX OPraHOB rocy-
JAPCTBEHHON BIacTH cyObhekToB Poccuiickoit Mdemepanum»'' ¥ BCTYNMBIIMM B CHITY
¢ 1 suBaps 2023 r.

[Ipenaraembie U3MEHEHNS TO3BOJIAT YCTPAHUTH CYIIECTBYIONINI MTApaJOKC B IPaBO-
BOI1 cucteMe Poccun: B HacTosIee BpeMs PUHSTO 3HAYUTEIBbHOE YNUCIIO aJMUHUCTPATUB-
HBIX PETJIAMEHTOB, OJIHAKO HOPMbI MHOTHX 0a30BbIX 3aKOHOJATEIbHBIX aKTOB HE TOJIBKO
He coeprkaT AeHUHULNHN aIMIHUCTPATHBHBIX PErJIaMEHTOB, CHCTEMBI JAHHBIX HOPMAaTHB-
HBIX TIPABOBBIX aKTOB, HO JJa’K€ 3a4acTyIO B IPUHIIUIIE O HUX HE YHOMHUHAIOT. [Ipumepom
siBIsieTcsl gaxke nocnenusis penakuus [locranosnenus IlpaBurensctBa PO ot 13 aBrycra
1997 r. Ne 1009.

HeynoBieTBopuTenbHBIM clIeoyeT NMPU3HATH OTCYTCTBHE YETKUX, €AMHOOOPa3HBIX
IOPUINKO-TEXHIUUECKUX TPeOOBaHHM, MPEABIBIAEMbIX K aJMUHUCTPATUBHBIM perjaMeH-
TaM, U MPaBWJI, NOCBSIICHHBIX MIPOLECCY Pa3paOOTKH JTaHHBIX HOPMATHUBHBIX IIPABOBBIX
aKTOB. MHOTHE aJMUHHACTPATUBHBIE PETTIAMEHTHI B HACTOALIEE BPEMS CONEPIKAT OLIEHOY-
HBIE TIOHSTHS, YTO AA€T BO3MOXKHOCTH JaBaTh CyOBEKTUBHYIO OLIEHKY MPEICTaBICHHBIM
3asBUTEIEM JOKyMEHTaM, a 3TO SIBJIETCS MOLIHBIM KOPPYIIMOT€HHBIM (DAKTOPOM.

TexkcThl MHOTHX aJMHHUCTPATUBHBIX PETIAMEHTOB COJAEPKaT CIpaBOYHYIO HH(DOp-
MaIIFIo, 4TO HapyIiaeT TpeboBaHue, conepskamnieecs B [locranosnenuu [Ipasutenscrea PO
ot 16 mas 2011 r. Ne 37: cnpaBo4Hast nHpOPMALIUS AOJDKHA pa3MenaThesl Ha OUIHaTb-
HOM CaiiTe KOMIIETEHTHOI'O TOCYIaPCTBEHHOT'O OpPTaHa U B MHBIX O(UIMATIBHBIX pecypcax,
HO HE B TEKCTE aJIMUHUCTPATHUBHOIO periaMeHTa. [Ipumepom pa3MerieHus CpaBO4YHOM
MH(QOPMAIIMM HEIOCPEACTBEHHO B TEKCTE€ aJAMUHHCTPATHBHOIO PpErjJaMeHTa SBISETCS
AIMHUHUCTpPaTUBHBIN pernamenT PenepanbHON CITy>KOBI TOCYJapCTBEHHON PETHCTPaliH,
KajacTpa ¥ KapTorpaduu 1o IperoCTaBICHUIO TOCYIapCTBEHHONW YCIyIdW IO Tocyaap-
CTBEHHOMY KaJacTpOBOMY yUeTy M (HJIH) TOCYAapCTBEHHOH perucTpalny MpaB Ha HEABH-
KMMOE MMYIIECTBO . B MyHKTe 8 yKa3aHbl CBE/IEHUS O MECTOHAXOKICHHH IOCY1aPCTBEH-
HOT'O Oprasa, 4achl pa0OThl, afpec AJIEKTPOHHOW MOYTHI, Telne(OH M WHas CIpaBOYHAsS
uHpopmanus. [laHHOe pelleHne BUAWTCS HEBEPHBIM C TOUYKU 3PEHUS IOPUINYECKON
TEXHUKH, TOCKOJIbKY JIF000€ H3MEHEHNE KOHTaKTHON HH(pOPMALIUH, aJpecoB BIIeUYET HEOO-
XOJIUMOCTh KOPPEKTUPOBKH TEKCTA aIMUHUCTPATUBHOIO periaMenTa. B 1aHHOM CBA3M Lie-
JecooOpa3HO 0OpaTHTh BHHUMaHHE Ha mpoOieMy, obOosHadeHHylo B.O. bypsroii:
aJMUHHUCTPAaTUBHbBIE PErJIAMEHTH BO MHOTHX CIIydyasiX COJEpXaT yCTapeBIIy0 HH(popMa-
uuto (Buryaga, 2015:36).

Pemnth 0603HaueHHBIE TPOOIEMBI, HAa HAIll B3IJIA[, TO3BOJIMT IpuHATHE Denepansb-
HOro 3aKoHa «O HOPMOTBOPUYECKOH NIESTETHLHOCTH M HOPMATHUBHBIX aKTax (heaepalbHBIX
OpPraHoOB HCIOJIHUTEIBHON BiIacTWy». IIpeaMeToM perynupoBaHHS HOPMAaTHBHOTO IIPaBo-
BOT'O aKTa J0JDKHA CTaTh HOPMOTBOpUYECKas KoMIeTeHI s (eiepaIbHbIX OPTaHOB UCIIOJ-
HUTEIIBHOW BIACTH KaK C TOYKU 3PEHHs MPOLEAYPHBIX aCIEKTOB JAHHOHM NEATEIBHOCTH,

10 ®enepanbubiit 3akon or 21.12.2021 Ne 414-®@3 «O6 00X NPUHIMIAX OPraHU3alUU MyGIMYHOM BIaCTH
B cyObekrax Poccntickoit @eneparmm» // Cobpanne 3akoHonmarenscrBa PO, 27.12.2021, Ne 52 (wacrs I), ct. 8973.
11 Mdenepanbueli 3ak0H «O6 OOIIMX TPUHLIMIIAX OPraHU3AlUM 3aKOHOIATENbHBIX (IIPEACTABUTENbHBIX)
U HCIIOJHUTENBHBIX OPraHOB rOCYNapCTBEHHOM BiacTh cyObekToB Poccuiickoit denepanum» ot 06.10.1999
Ne 184-®3 // Cobpanue 3akonomarenscrea PO, 18.10.1999, Ne 42, ct. 5005. (yTpaTui cuiy).

12 Tlpukas Munokonompassutus Poccun ot 07.06.2017 Ne 278 «O6 yTBEpXIeHMHM AJIMHHHCTPATHBHOIO
pernamenTta eziepabHOM CITy>KOBI TOCYAapCTBEHHOM PETHCTPAIH, KaJacTpa U KapTorpaduu Mo MpeJoCTABICHUIO
TOCYIApCTBEHHON YCIIYTH TI0 TOCYJapCTBEHHOMY KaJaCTPOBOMY Y4YeTy M (WIIM) TOCYJapCTBEHHOHW PETHCTpAIH
IpaB Ha HEJBIDKAMOE MMyIIecTBo» (3apernctpuposano B Muntocte Poccun 01.12.2017 Ne 49074) // Odmmmans-
HBIH MHTEPHET-TIOpTAa NPaBoBOH HH(popManyy. Pexxum noctyma: http://www.pravo.gov.ru, 04.12.2017.
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TaK M 3aKpeIIeHNs NEPEYHs BCEX CYIIECTBYIOIINX BUA0B BEJOMCTBEHHBIX HOPMATHUBHBIX
MPAaBOBBIX aKTOB, K KOTOPBIM OTHOCSITCA M aIMUHUCTPATUBHBIE PETJIAMEHTHI.

B nayunoii nuteparype Takxe 0003Ha4ar0TCs MHBIE BOZMOKHBIC MOJEIH IPABOBOIO
PETYIHPOBaHUS aHATTU3UPYEMOTO BOTIpOCa.

Tak, npodeccop FO.H. Crapunos BuIuT pelieHue BhIICOO03HAYEHHBIX POOJIEM B
npunatuu PenepanbHoro 3akoHa «O0 agMHUHHCTPATUBHBIX Mpouenypax». [lo MHeHHIO
UCCIIEZIOBATENs, IPUHATHE AAHHOTO HOPMATHUBHOTO NPABOBOIO aKTa MO3BOJMT PELIUTH
HECKOJIPKO 3aJlad: BO-TIEPBBIX, PETJIAMEHTHPOBATH HCIIOJHUTEIBHO-PACTIOPSIUTENEHYIO
JESITEIbHOCTh OPTaHOB MyOJIMYHOTO YIPABICHUS, BO-BTOPHIX, 00ECIIEYUTh MOJTHOLECHHOE
(GYHKIMOHUPOBAHUE JIMUHICTPATHBHOTO CYJONPOU3BOCTBA, IOCKOJIBKY CYAy IpU pac-
CMOTpPEHHMH J€J, BO3HUKAIOUIMX W3 IMyOJUYHBIX MPAaBOOTHOIIEHHH, OyJIeT 3HAUYUTEIHHO
TMIPOIIIE YCTAaHOBUTH, HaJIJIEKAIIIE JIN OBLIIN peaTn30BaHbl JOIKHOCTHBIMU JTUIIAMH COOTBET-
CTBYIOLIME aIMUHUCTPAaTHBHBIE Tipoueaypsl (Starilov, 2015:27).

Ha mam B3rmsg, s pelieHns BbIeo003HauYEeHHBIX NMPpo0sieM Hanbojee ONTHMalb-
HBIM BapHaHTOM siBiigeTcs npuHATHe DenepanbHOro 3akoHa «O HOPMOTBOPYECKOM ned-
TETHHOCTH M HOPMAaTUBHBIX aKkTaX (elepaabHBIX OPraHOB MCIIOJHUTEIBHOM BIACTHY, MO-
CKOJIbKY IAHHBIM aKT MO3BOJHMT HE TOJBKO YCTAaHOBUTH TPeOOBaHUS, MPENbSBISEMBIE K
JAHHOMY THITYy aKTOB, HO TaKXe BBICTPOUTH CHCTEMY BEJOMCTBEHHBIX aKTOB B I[EJIOM, MO-
JIeNIb UX COOTHOLICHUS], YTO, B KOHEYHOM HTOTre, OyAeT CocoOCTBOBATh (POPMUPOBAHHIO
CTpOWHOM, HEMTPOTHBOPEUNBOM CUCTEMBI POCCHHCKOTO NpaBa. boree Toro, naHusIi demne-
paJIbHBIN 3aKOH MO3BOJIUT aKIIEHTHPOBATh BHUMAaHUE Ha KOHKPETU3HUPYIOLIEH U 1eTaln3u-
pyrouiel (QyHKIMAX BEOOMCTBEHHBIX HOPMATHBHBIX IIPABOBBIX aKTOB, KOTOpbIE HE
JIOJIKHBI IPOTUBOPEUYHUTH 3aKOHAM, YTO, B CBOIO OUEPE/Ib, ITOJIOKUTENBHO CKaXKETCs Ha pa-
00Te Bcero MexaHu3Ma IIpaBoOBOro peryauposanus B Poccun.

Henb3s He OTMETHTH ¥ TOT (aKT, 4TO K aAIMUHUCTPATHBHBIM pPerJiaMeHTaM B HACTOS-
1iee BpeMs He IPUMEHSETCs NIPolielypa OLICHKN PEryIHPYIOIIEro Bo3AecTBuUS (nanee —
OPB). Takoe nonokeHue Beulel JOMKHO ObITh W3MEHEeHO, ockonbKy OPB sBnsercs un-
CTPYMEHTOM, IO3BOJISIOIIMM BBISIBUTH HAJIMYUE W30BITOUYHBIX OTPAaHUYEHHH, 00S3aHHO-
CTel W 3alpeToB Ha 3Tane pa3paOdoTKH HOPMATHBHBIX MPABOBBIX aKTOB. Pob, BeIOIHsE-
Mas aIMUHUCTPATUBHBIMU PETJIaMEHTaMH B MEXaHH3ME IIPaBOBOIO PETyIUpPOBaHuUs, 0e3-
YCIIOBHO, aKTyalIU3UPYyEeT HE0OXOIUMOCTh MTPOBEICHHSI B OTHOILICHUHN AaHHBIX aKTOB MPO-
LeLyphl OLIEHKHU peryupyomero soszaeictsus. OPB sBisercst He TOJIBKO SAPOM PEryiisi-
TOPHOH MOJIUTUKH, HO TAKXKE TO3BOJISIET BHICTPAaUBaTh NPO(EeCCHOHATIBHBIN AUAIOT MEKIY
myommaHOM BiacThio 1 dKcrrepTamu (Didikin, 2018:18). Baenpenue nponexypst OPB cro-
cOOCTBYeT OepeXHOMY PacXOIOBaHHUIO OIOKETHBIX CPEICTB Pa3IMUHBIX YPOBHEMH, UTO €
0COOEHHOM 0YEBUIHOCTHIO TIPOSBIISIETCST B KPU3HCHBIE TIepHoas! (Arzamasov, 2019:6).

Bce cxa3anHOe BbIIIE CBUAETEILCTBYET O CYIIECTBYIOIIMX HEJOCTATKaX HOPMOTBOP-
YECKOH IOPUIMYECKOW TEXHMKHM aJIMUHHCTPATHBHBIX PETIAMEHTOB, KOTOpbIE TpeOyroT
BHUMAaHUS, UCCIIEIOBAHUS M yCTPaHEHHUS UMEIOLIUXCS JePEKTOB.

3akaouenue

CoBpeMeHHOE POCCUIICKOE IOCy1apCTBO — OTHOCHUTENIBHO MOJIOAOE U OTTOIO MOJ-
BEPKEHHOE M3MECHEHHSIM KaK MOJIMTHKO-3KOHOMHUYECKOH, TaK U COLIMOKYJIbTYPHOH opra-
HU3aIUN 00IIecTBa. JTO K€ YTBEP)KICHHUE aKTyalbHO U IPUMEHUTENHHO K POCCUIICKOMY
npaBy. ExxeHeBHO B paBOBOil cucTeMe Hallel CTpaHbl MPOUCXOIIT U3MEHEHHUS: IPUHH-
MAaIOTCSl HOBBIE€ 3aKOHBI M TOA3AaKOHHBIE aKThl, U3MEHSAIOTCA WU JOMOJHSIOTCS paHee
NPUHSATHIE ¥ TOMY OA0OHOE, IPOUCXOIUT PAa3BUTHE PA3IMYHBIX OTpaciieil 00IecTBeHHON
sku3Hu. Tak, mo cocrostanio Ha 10 okTa6ps 2022 r. B HHPOPMALMOHHOM OaHKe JaHHBIX
«HopMmaTtuBHble mpaBoBble akThl Poccuiickoil ®enepanun» MUHHCTEPCTBAa IOCTULUU
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Poccuiickoit @enepauun 3apeructpupoBano 13 895 254 HOpMaTHBHBIX NMPABOBBIX aKTa,
npu 3ToM 69 758 HOPMAaTHUBHBIX NMPABOBBIX aKTOB HPUHSITO (e/iepalbHBIMU OpraHaMu
WCTIOTHUTEIHHOH BiacTu. COBpeMEHHBIH MUP CTPEMHTEBHO PAa3BUBACTCSA, B CBAZH C UEM
rocyaapCTBo JOJIKHO OIIEPAaTUBHO OTBEYATH Ha HOI[O6HI)I€ HU3MCHCHUSA, IPpUHHUMAadg Kadc-
CTBEHHBIE 3aKOHBI U 3JIMHHUACTPATUBHBIC PETIIAMEHTHI, KOTOPhIE KOHKPETU3UPYIOT UX HOP-
MATUBHBIC ITOJIOXKCHUS.

B nacrosiimee Bpemst aIMUHUCTPATHBHBIE PETJIAMEHTHI PEIIWIIN JIUIIb YacTh TOCTaB-
JICHHBIX I€PE] HUMU Heﬂeﬁ 1 3a1a4, CTaB OJHUM U3 BAXHBIX UTOI'OB IIPOBCACHHA aIMU-
HUCTpaTUBHON peopMbl. be3ycioBHO, CYIIECTBYeT MHOKECTBO ITOJIOKHUTEIHHBIX MOMEH-
TOB: YHOPSIOYCHUE aIMUHUACTPATHBHBIX MPOIENYP, CHCTEMAaTH3aIUs TIOJTHOMOYNH dee-
pPABHBIX OPraHOB WUCIIOJHHUTENBHOHN BIIACTH, YCTpaHeHHE MyOIupoBaHHUS WX (PYHKIIHMH,
CACPKUBAHUC YCMOTPCHUSA YHMHOBHHUKOB, HO €CTb U PsAJ 3HAYUTCIIBHBIX pr,[[HOCTEI‘/‘I.
[Ipexxae Bcero ciiefyeT OTMETUTb, YTO OTCYTCTBHUE JIETATLHOTO OMIPE/IEIICHHUS aMIHACTPA-
THUBHBIX PETJIaMEHTOB B OOJIBIIIMHCTBE KITIOYEBBIX JUUIS aHATTM3UPYyeMOU chepbl HOpMaTHB-
HBIX MIPABOBBIX aKTOB YCIOXKHSET MPOIECC HOPMAILHOTO (YHKIIMOHUPOBAHUS BCEl MHO-
rooOpa3HOM CHCTEMBI TTOA3aKOHHBIX HOPMATHBHBIX ITPABOBHIX aKTOB.

Yka3aHHBIC B JJaHHOW cTaThe NC(EKTHl B chepe MOATOTOBKU U MPUHATHS aMUHU-
CTPATHBHBIX PETJIaMEHTOB, 0003HAYCHHSI MX MECTa B CHCTEME MCTOYHHKOB ((hopM) poc-
CHICKOTO ITpaBa CBsI3aHbI C MCCIEJOBaHIEM aHAIM3UPYEMON MPOOIEMAaTHKH B PAMKax OT-
pacieBoi HayKH aAMHUHUCTPATUBHOTO TIpaBa, HO B TO K€ BpeMs ¢ TIO3UITHH OOIIeH Teopun
rocy/apcTBa M TpaBa aJMUHHCTPATUBHBIC PETVIAMEHTHI PAaCCMATPUBAIUCH JOCTATOYHO
penko. IIpencrasisiercs, 9TO AaHHBIA BUA UCTOYHUKOB IIpaBa HEOOXOANMO HCCIIEOBAThH
HE TOJILKO B PyCJIe aIMUHUCTPATHBHOTO MPaBa, HO TAK:KE M TEOPUU MpaBa, KOHCTUTYIIH-
OHHOTO, TPYJOBOTO ¥ APYTHUX OTPACIEBBIX IOPUINIECKUX HAyK. TakoW MOAX0[T MO3BOIUT
COCTaBUTh HanOoJjee MOJHOE MPEACTAaBICHUE O CYIIHOCTH U NMOTEHLIMANE AAHHBIX aKTOB,
KX MECTE€ U POJIM B POCCUMCKOMN MTPABOBON CHCTEME.

[Ipu 3TOM CcyImIecTBYOIKE HEAOCTATKH HE JOJDKHBI MPUBOIUTE K YMAJIEHUIO POIH
aIMUHUCTPATHBHBIX PETJIAMEHTOB B COBPEMEHHOM POCCHIICKO# MpaBOBOW cHUCTeMe. DTH
HOpPMATHBHBIC TIPABOBBIC aKThI 3aKPEIWIA OCHOBHBIC BHIIbI aIMUHUCTPATHBHBIX MPOIIC-
Iyp, BCECTOPOHHE CIIOCOOCTBYS NMPETBOPEHHIO B JKM3Hb (DYHKIHMH OpPraHOB BIIACTH Ha
(enepalbHOM, PETUOHATIBPHOM M MYHUIIMIIATBHOM YPOBHSX.

OCoOeHHOCTH IOPUANIECKOH KOHCTPYKIIMA aIMIHUCTPATUBHBIX PETIIAMEHTOB TI03BO-
JISTIOT PacCMaTPUBATh JJAHHBIC HOPMATHBHEIC TIPABOBBIC AKTHI B KAUSCTBE MHCTPYMEHTA IS
00pBOBI ¢ TaKUM KpaiiHe HETaTUBHBIM COIMANBHBIM SBIIEHUEM, KaK KOPPYIIIIHSL.
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Abstract. Based on the analysis of foreign and national legal acts, scientific works and research
of domestic and foreign scientists, the article substantiates the relevance of the concept “public
procurement” and reveals its content. The outcome of the research on public procurement as a system of
legal relations allows the author to verbalize its definition. Public procurement should be understood as a
system of legal relations where one party is an authorized representative of public authority who
purchases goods, works, and/or services at the expense of the relevant budget in order to realize public
interest. The characteristic features of public procurement are highlighted, and the most significant
functions of public procurement are substantiated, including social, regulatory, reproductive, innovative,
stimulating, and cost optimization. The author offers classification of the main subjects of public
procurement, involving authorized representatives of public authorities (entities authorized to regulate
and control public procurement, to centralize and conduct joint bidding, as well as all customers), business
entities (suppliers, contractors) and derivative entities (banks and credit organizations, electronic trading
platforms, specialized organizations). It is emphasized that in order to increase the efficiency of budget
spending and optimize the financial support of public procurement, a number of derivative entities may
be abolished. The article sustains that legal relations in public procurement are subject to regulation by
the norms of financial, administrative, and civil law. It notes that legal relations in public procurement
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AnHoTanus. Ha ocHoBaHuM aHanm3a 3apyOeXHBIX M POCCHUMCKHMX NPABOBBIX aKTOB, HAYyYHBIX
TPYAOB M HUCCIIEAOBAHUN IIMPOKOTO KPyra yueHbIX 000CHOBaHA 3HAYMMOCTb HCIIOJIb30BAHUS HMOHATHSA
«IyOIIYHbIE 3aKyIKH», PACKPBITO €r0 cofeprkanue. I1o utoram paccMOTpeHUs Iy OIMUHBIX 3aKyIIOK KaK
CHCTEMBI IIPABOOTHOLIEHUH IPEUIOAKEHO aBTOPCKOE OIIPeieNeHHe My OINUHBIX 3aKyIIOK, OJ KOTOPIMU
CJIelyeT IOHUMATh CUCTEMY IIPaBOOTHOLIEHHH, B KOTOPBIX OJHOH CTOPOHOM BBICTYIAET YIOJTHOMOUYCH-
HBII IPeACTaBUTENb MyOJMYHON BIACTH, OCYILECTBIISIOIIMNA MPHOOpEeTeHne TOBapoB, paboT, yCIyr 3a
CYET CPEJICTB COOTBETCTBYIOLIETO OIOJDKETA B LIEJISIX peali3aliy Iy OJIMIHOTo HHTepeca. BriaeneHs! xa-
pakTepHbIe TIPU3HAKU ITyOJMYHBIX 3aKyIIOK U 00OCHOBaHBI Hanboiee 3HAYMMble (PYHKIUH TyOIMIHBIX
3aKyIOK, CpPel KOTOPBIX: COLIMANIbHAsI, PErYJIATHBHASL, BOCIIPOM3BOACTBEHHAS, HTHHOBALMOHHAS, CTUMY-
JUpYIoasi, ONTUMHU3AIMU pacxooB. [IpencTaBneHa aBTopckas KiacCU(UKaIMs OCHOBHBIX CyOBEKTOB
MyONMYHBIX 3aKYIOK, MpPEeIyCMaTpUBAIONIas YIOJHOMOYEHHBIX MpEACTAaBHTENCH IMyONuYHON BiacTu
(cyOBeKTHI, yIOJTHOMOYEHHBIE Ha PETryIMPOBaHNE U KOHTPOJIb ITyOIMYHBIX 3aKyTIOK, Ha EHTPATN3aLHI0
Y TIPOBEICHHE COBMECTHBIX TOPTOB, a TAK)KE BCE 3aKa3UHKH), XO3IHCTBYIOMINX CyOBEKTOB (IIOCTABILUKH,
HOAPSTUUKY, UCIIOTHUTENIN) U IPOU3BOJAHBIX CyObeKTOB (0aHKU U KPEAUTHbIE OPraHU3aluy, YIEKTPOH-
HBIE TOProBbIE IUIOLIAIKH, CIIEIIUAIN3UPOBAaHHbIE OpPraHU3aIMK). AKLIEHTUPOBAHO, YTO AJIsl IOBBIIICHUS
3G PEKTUBHOCTH PACXOAOBaHMs OIPKETHBIX CPEACTB M ONTHMHU3AIMH (MHAHCOBOIO OOECICUCHHUS
MyOJIMYHBIX 3aKYyIIOK PSA IPOU3BOAHBIX CYOBEKTOB MOXKET OBITh yrpa3aHeH. Joka3aHo, 4TO MPaBOOTHO-
IIEHHs] B MyOJIMYHBIX 3aKyNKaxX MOIJIEkKAT PEryJHMpPOBaHUI0 HOpMaMH (PUHAHCOBOTO, aAMHHUCTPATHB-
HOTO0, TpaKIaHCKOro mpasa. OTMEYEeHO, YTO IPABOOTHOLICHUS B ITyOJIMYHBIX 3aKyIKaX, PeryJHpyeMble
HOpPMaMM TIpaXJAHCKOrO IpaBa (KOHTPAKTHbIE IIPABOOTHOLIEHUs), BO3HUKAIOT HCKIIIOUUTENBHO
[OCJIE OTHOMIEHUH, yperylIupOoBaHHbIX HOPMaMH IyOIU4YHOro npasa. JlaHa MpaBoBasi XapaKTEpUCTHUKA
BBISIBJICHHBIM IIPABOOTHOILIEHUSIM, 000CHOBAaHAa HEOOXOIUMOCTh yueTa IPHOPUTETa HOPM IyOIMYHOrO
pasa.

KnioueBble cjioBa: myOnuyHbIe 3aKyNKH, IyOJIUYHAS BIACTh, YIIOJHOMOUCHHBIC MPEICTaBUTENN
myOINYHOM BNAcTH, MyOJMYHBIE M YAaCTHBIE MHTEPECHI, FOCYIapCTBEHHBIH 3aKa3, roCyJapCTBEHHbIE U
MYHHULUNANbHBIE 3aKyNKU, (UHAHCOBOE IIPaBO, X03AHCTBYIOIIUE U IPOU3BOAHBIE CYOBEKThI

KondukT uaTepecoB: ABTOp 3asBiIsieT 00 OTCYTCTBUHM KOH(IIUKTa HHTEPECOB.
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Introduction

The relevance of the article is due to a number of specifics in regulation of legal
relations regarding the financial support of public procurement in modern conditions.
Public procurement plays a significant role in ensuring the need for goods, works, and
services, therefore they need sufficient funding from the relevant budgets of the Russian
Federation. At the same time, various terms describing the sphere of procurement are
currently used in national and foreign literature: state and municipal procurement, state
order, public procurement, government procurement, etc. This does not contribute to the
uniformity of understanding of the financial support of public procurement and requires
a more thorough analysis of existing approaches to institutional definitions legitimately
established and presented in scientific doctrine.

The need to analyze the concept of public procurement, as well as the legal
regulation of financial support for public procurement, is directly related to the proper
goal setting, which is both a form to articulate an issue and a way to achieve public
interest expressed by public need for certain goods, works and services. For example, if
goal setting is not required in civil law — it is enough only to establish rules of a
procedural nature, and the issue of goal setting itself is solved by the participants of
transactions independently — then the approach when the civil law method of regulating
legal relations is transferred to the public legal environment seems counterproductive.

The concept of “procurement” in foreign legislation and scientific research

The analysis of the international practice of forming the categorical apparatus of the
contract procurement system allows to generalize the concepts used in this system. The
UNISTRAL Model Law operates with the concept of “public procurement”,
understanding it as procurement by authorities, institutions, organizations and their
structural divisions'. The Organization for Economic Cooperation and Development
(OECD) uses a similar concept, describing public procurement as the procurement of
goods, works and services by governments and state organizations’. In European Union
regulatory legal acts, the term “public procurement” means the procurement by
authorities of any level, as well as legal entities regulated by public law’. In the legislation
of the European Union member states, the concept of “public procurement” has been

I Model Law of the United Nations Commission on International Trade Law on Public Procurement / approved
by UN General Assembly Resolution 66/95 of 09.12.2011. Available at: https://uncitral.un.org [Accessed
30th July 2022].

2 Government at a Glance 2015. Paris, OECD Publishing. 2015, p. 136.

3 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on Public
Procurement. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024
[Accessed 29th July 2022].
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used since 2016 when the norms of the pan-European directive regulating procurement
were implemented into the national legal acts of the European states.

The World Trade Organization (WTO) also uses the term ‘“government
procurement” in its acts; it defines it as purchases by public authorities and other
institutions working in the interests of the state’. A similar concept is adopted in the
practice of procurement activities in a number of countries. In fact, in the procurement
practice of the People’s Republic of China, the term “government procurement” is
defined as activities carried out at the expense of budgetary funds by government
departments, institutions and public legal entities of all levels.’

A number of foreign scientists understand public procurement as a type of federal
and local authorities’ expenditure to purchase goods, works, services, and production
resources (Linders, Jones & Flynn, 2007:535—536).

Considering the content of the General Agreement on Tariffs and Trade (GATT),
G.I. Martynenko emphasizes that clause 8a of Article III of the document defines public
procurement as procurement by state agencies for state needs of products that are not
intended for commercial resale or use in the production of goods for commercial sale
(Martynenko, 2006).

Scientists from Ukraine consider public procurement as a set of step-by-step actions
that form an integral procedure regulated by the Law On Public Procurement, whose
purpose is to implement the functions of public administration (Altsyvanovych &
Tsymbalenko, 2018).

Polish scholars have determined that the conditions of public procurement
are interrelated and cover various requirements: determine the qualifications of
participants in the procurement procedure, their access to the procurement market, the
key values of the contract, as well as the basic principles of public procurement
(Kowalczyk, 2021).

Having studied various approaches to the terminology of public procurement,
American researchers R. Lloyd and K. McCue failed to clearly formulate the concept due
to the peculiarities of procurement’s nature and the role of actors engaged in this sphere.
The scientists noted that uncertainty and ambiguity of definitions, create certain
misunderstanding and difficulties (Lloyd & McCue, 2004:1—29).

The analysis allows to conclude that, considering the existence of the variety of
terms, it is essential to be guided by legally constituted concepts, including the level of
international organizations, where the concept of “public procurement” is commonly
used; it should be noted though that its content may have some differences.

The concept of “procurement” in Russian legislation and scientific research

In the legislation of the Russian Federation, the concepts of “state order”,

LIS

“government procurement”, “public procurement” are not legally formalized. From the

4 Agreement on Government Procurement (as amended on 30 March 2012). Available at:

https://www.wto.org/english/docs_e/legal e/rev-gpr-94 01 e.htm [Accessed 29th July 2022].

5> The Government Procurement Law of the People’s Republic of China (2002). Available at:
http://www.china.org.cn/china/LegislationsForm2001-2010/2011-02/14/content 21917023.htm  [Accessed
29th July 2022].
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meaning of paragraph 1 of Article 527 of the Civil Code of the Russian Federation, it can
be established that a state order is the basis for concluding a state contract. The essence
and content of the concept of “state order” can be defined through the concept of “state
needs” described in Law No. 94-FZ which was abolished on January 1, 2014; it indicates
the source of payment for the needs of the Russian Federation or a constituency of the
Russian Federation®.

Previously, Soviet law understood the state order as an individual planning act
included in the plan of the enterprise and guaranteeing its independence in the formation
of a common production program regarding consumer orders (Nozdrachev, 1990:46).

The analysis of the concept “state order” has shown its application in various
meanings in both economic and legal literature. In the definition of the state order,
A.B. Barikhin’, L.I. Smotritskaya (Smotritskaya, 2009:22), as well as A.A. Khramkin
(Khramkin, 2008:187) indicate the mandatory presence of retribution, V.S. Gladkov
(Gladkov, 2008:16—17) and L.M. Davletshina (Davletshina, 2007:48) emphasize
satisfaction of state needs, and V.V. Melnikov (Melnikov, 2005:7), T.F. Ryabova
(Riabova, 1996:88) and V.E. Belov (Belov, 2005:7—9) believe that the state order is
realization of a specified state need for products. E.A. Zvonova clarifies that this need is
met at the expense of budgets and extra-budgetary funds, that is, at the expense of
taxpayers’ funds that are accumulated in the relevant budgets and extra-budgetary funds
(the principle of “source of funds”) (Zvonova, 2009: 48—49).

T.V. Fryberg describes “state order” as a form of organization of budget financing,
which has specific features, principles, classifications and historical stages of
development in the Russian Federation (Freiberg, 2006:66). A number of scientists also
focus attention on the financial component of the state order (payment from the budget)®.

The most complete definition of the state order, from our point of view, was
formulated by V.I. Kuznetsov. He defined it as public law institution to implement the
Constitution of the Russian Federation, laws and functions of the state in the
form of administrative regime of relations between the state and subjects
of private law, containing the substantive and procedural norms of constitutional,
administrative, budgetary and civil law and implementing the legal status
and the process of implementing the institution of public need (Kuznetsov, 2005:86).
Despite the voluminous definition, the author considers the state order as
a certain process of implementing legal norms through the prism of various branches
of law.

In the scientific doctrine, public procurement is considered from various points of
view: economic and legal (including with financial and legal, administrative and legal,
business and legal or civil context). The most common concept is “government
procurement”, which is well developed in domestic science.

¢ Commentary to Federal Law No. 94-FZ of July 21, 2005. On Placement of Orders to Supply Goods, Carry
out Works and Render Services for Meeting State and Municipal Needs. Moscow, Jurisprudence, 2008, p. 9.
(in Russian).

7 Barikhin, A.B. (2008) A large legal encyclopedic dictionary. 2nd ed., rev. and suppl. Moscow, Book World
Publ. (in Russian).

8 Raisberg, B.A. (2008) Modern Economic Dictionary. Moscow, Infra-M Publ. (in Russian).
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Representatives of economic science in most cases determine purchases through the
mechanism of their implementation. In fact, I.I. Smotritskaya considers government
procurement as part of goods, works and services produced in the state and purchased by
public authorities at the expense of budgetary funds (Smotritskaya, 2009:28).
V.T. Gadzhieva describes the Institute of State Orders and Procurement as totality of
organizational and economic relations between the state and other entities regarding the
acquisition of goods, services and works to meet state needs as part of the execution of a
state order at the expense of budget funds (Gadzhieva, 2011:176—183).

N.V. Nesterovich and V.I. Smirnov understand procurement as acquisition by the
state customer of goods, works and services at the expense of certain budgets and funds
(Nesterovich & Smirnov, 2000:124). It should be noted that when defining government
procurement in the economic literature, the emphasis is on the sources of their financing.
This is confirmed by the position of K.V. Kuznetsov, who believes that most of the
purchases are carried out at the expense of budgetary funds to ensure the vital activity of
the state and functioning of its authorities (Kuznetsov, 2003:21).

L.I. Nemchenko points out that state (municipal) procurement is a mechanism for
the state to implement its functions through a set of processes related to distribution and
use of state and municipal funds by market participants to meet state and municipal needs
(Nemchenko, 2017:19).

A number of authors use the term “procurement for state needs”, thus taking into
account both state and municipal purchases since all purchases are aimed at meeting the
public needs of the state and municipalities and are carried out at the expense of state and
municipal budgets (Lopatnikov, Sokolova & Tazhetdinov, 2008:101).

From the point of view of legal science, procurement is a process or relationship.
For example, M.V. Shmeleva understands public procurement as regulation of relations
of economic entities performing the assigned functions to achieve certain goals, which is
a fairly general characteristic of this term (Shmeleva, 2015:249—250).

From the point of view of S.A. Bordunova, government procurement is a process
aimed at purchasing goods, works and services for public needs, which are financed from
budget funds (Bordunova, 2011:23). T.G. Sheshukova looks at government procurement
from the standpoint of a systematic approach, i.e., as a system of legal relations between
customer and supplier regarding the purchased goods, works and services to meet state
and municipal needs at the expense of budgetary funds in order to use them more
effectively (Sheshukova, 2018:522—523).

The economic and managerial approach tends to equate the concepts of
“government procurement”, “state order” and “state needs” since:

— there is a process of formation and formalization of state demand, so the main
role of procurement is reduced to contracting (Arykbayev & Gadzhieva, 2010:22—23),

— they are considered as a single process of realizing the needs of society in goods,
works and services (procurement is a mechanism necessary for the formation of budget
funds with their subsequent redistribution between economic entities so that the state may
carry out its own functions, including socially oriented, as well as innovative in economic
development) (Razinkov & Evseeva, 2016:130—136),

402 AIMUHNUCTPATUBHOE 1 ®PUHAHCOBOE ITPABO



Kikavets V.V. RUDN Journal of Law. 2023. 27 (2), 397—420

— public procurement is the final stage of the state order implementation process,
i.e., the purchase of goods, works and services for public needs (Smotritskaya, 2009:7;
Ilyukhin, 2006:25—26),

— astate order is legally executed state needs that are subject to satisfaction in the
process of public procurement (Galanov, Grishina & Shibaev, 2012:11),

— the content of these concepts’ functions is identical (Cheremukhin,
2010:31—36).

However, not all scholars share this position. K.V. Kichik points out that these
categories do not coincide in content. The concept of “public procurement” is more
voluminous and include the actions of customers on the part of the state, authorized
bodies, as well as elements of contract implementation; the term “government
procurement” absorbs the concept of “state order” (Kichik, 2012:17).

Similarly, M.V. Shmeleva does not equate these concepts. Under the state order she
understands an administrative state act establishing the volume of budget funds allocated
for procurement, permitted types of procurement without specifying the objects of
procurement, as well as timing and other important conditions for realizing the allocated
funds (Shmeleva, 2022:142). In her research, I.G. Yakovleva indicates that a state order
forms the ground for such purchase (Yakovleva, 2017:26).

L.M. Davletshina, V.S. Gladkov believe that interpretation of the state order does
not reflect the essence of this concept, and confusion of terms “state order” and “public
procurement” negatively affects law enforcement practice (Davletshina, 2007:47;
Gladkov, 2008:14).

From our point of view, the concepts of “state order” and “public procurement” are
identical, given that most of the definitions contain features of public administration with
a pronounced administrative character (Kikavets, 2010:23—25).

Recently, the term “public procurement” has been widely used in scientific
literature. In fact, I.I. Smotritskaya previously used the term “public procurement” in her
works, but now referring to the situation in foreign countries she describes it as state and
municipal, as well as procurement of enterprises and organizations of the state sector of
the economy or public legal entities (Smotritskaya & Shuvalov, 2017:110). It is also
possible to come across the term “social procurement” (Zubkov, 2012:147—151),
highlighting its intended purpose or within the incorrect translation of the concept of
“public procurement”. Moreover, the ambiguity (variability) of translation of foreign
terms has formed such a concept as “mpaBuTenbCTBEeHHBIE 3akymnku~ (government
procurement) instead of the term “rocymapcrBeHHble 3akynku” (public procurement)
(Melnikov, 2016:54—72).

In addition to these terms, the term “procurement” is often used in special foreign
literature in the sense of a set of various actions aimed at organizing purchases in order
to maximize public needs for goods, works or services (Kalmykova, Alpeeva &
Semenikhina, 2018:243). According to N.V. Nesterovich, procurement is a combination
of various methods and techniques that allow ensuring the interests of the buyer
in the bidding process (Nesterovich, 1998). K.V. Kuznetsov defines procurement
as a system consisting of certain processes (procurement planning and
justification, supplier identification, contract execution and control over its execution)
(Kuznetsov, 2003:28).
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In our opinion, the term “procurement” has not entered the domestic scientific
circulation and it is more appropriate to use such concepts as “state (municipal)
procurement” or “public procurement”.

There are not so many theoretical provisions on procurement activities in the legal
literature since the analysis is mainly focused on its legal regulation or other terms
accompanying procurement (bidding, needs, order, etc.), therefore, discussions regarding
terminology are reduced to the use of terms established by law.

Nevertheless, when defining procurement as public, some aspects are considered:
presence of public interest, organization of public authority and engagement of public
law education in procurement activities.

According to L.M. Pakhomova, for a long period of time the term “public
procurement” has not been associated with legislation on public procurement but was
mainly used in civil legislation in the context of public auctions. Russia’s accession to
the WTO predetermined the need to adopt documents regulating the concept of
“government procurement” — primary in relation to public procurement, the concept of
which was formulated in the optional agreement on government procurement
(Pakhomova, 2019:189). Nevertheless, bringing the domestic procurement legislation in
line with the requirements of international law contributed to formalizing public
procurement and using this term in academic writing. In general, we note that quite a lot
of modern legal scholars prefer using the concept “public procurement” (Kirpichev,
2021; Rodionova, 2020; Agapova & Belyayeva, 2020).

From the point of view of K.A. Pisenko, the federal law On the Contractual System
in the Area of Procurement of Goods, Works and Services for Meeting State and
Municipal Needs adopted in 2013 can be interpreted as a law on public procurement,
which indicates the relevance of this concept (Pisenko, 2013).

Experts in the field of business law consider public procurement as procurement
conducted publicly among an indefinite circle of potential participants using special
electronic platforms; they classify public procurement into state (municipal), corporate
and others (Gubin, 2020:477—478).

According to a number of experts, such understanding of public procurement is not
entirely correct, since it indicates only the public nature of these purchases.
L.M. Pakhomova suggests focusing on the targeted nature of procurement, that is, the
conduct of competitive and non-competitive procurement procedures by state and
municipal customers in the interests of the whole society and the state (Pakhomova,
2019:196—197).

From our point of view, the most correct way to characterize procurement activities
is to use the term “myOmmunbie 3akynku” (public procurement), since this concept
indicates implementation of public interest financed from state and local budgets.

It should be borne in mind that after the amendments introduced in the framework
of improving regulation of certain issues of organization and functioning of public power’
in March 2020, the Constitution of the Russian Federation has legally formalized the

° The Law of the Russian Federation on the Amendment to the Constitution of the Russian Federation No. 1-
FKZ of 14.03.2020 On Improving the Regulation of Certain Aspects of the Organization and Functioning of
Public Authority. Collection of Laws of the Russian Federation. 2020. No. 11. Article 1416.
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concept of “public power”; it defines the term as a system consisting of local
self-government bodies and state authorities that interact to effectively solve tasks and
functions in the interests of population of the relevant territories. '’

It is important that academic society has substantiated that a public law entity
entering into contractual relations with counterparties as a special subject of civil law
relations performing social functions acts as a party to the state contract (Andreeva, 1999;
Andreeva, 2016:77).

Thus, public procurement should be understood as a system of legal relations where
one party is an authorized representative of public authority who purchases goods, works
and services at the expense of the relevant budget in order to realize public interest.

Features and main functions of public procurement

Summarizing the presented approaches to the concept of procurement, it is essential
to outline its characteristic features:

— one party is the state or municipal entity represented by authorized
representatives of public authorities (officials responsible for financial support and
implementation of public procurement), as well as legal entities receiving budgetary
funds for implementing public needs for goods, works and services,

— the source of financing is the funds of the state or municipal budget,

— the purpose of procurement is to realize the public interest expressed in the
public need for goods, works and services,

— it is aimed at efficient spending of budget funds.

The importance of public procurement for society is manifested in the functions that
they implement as an instrument of state regulation of the economy. The most significant,
in our opinion, are the following: social, regulatory, reproductive, innovative, stimulating
and cost optimizing.

The social function of public procurement is relative since the Russian Federation
is a social state, and, therefore, it is necessary to maintain social stability by creating
objects of social significance, as well as new jobs in regions with an unfavorable
economic and industrial conditions especially during crisis, solving public problems and
stimulating individual economic sectors through involving various segments of the
population in the labor process. Through public procurement, goods are purchased to
provide and support socially vulnerable groups of population.

The regulatory function of public procurement is substantially similar to the
regulatory function of finance since it is expressed in the effective management of public
expenditures, their most rational spending through indirect regulation of pricing and
pricing policy by means of public procurement. It is expressed by granting the subjects
of public authority the rule-making powers in the field of public procurement. It
manifests itself both in adoption of subordinate regulatory legal acts specifying the
processes of implementation and financial support of public procurement, and formation
of mandatory instructions for customers, including due reporting.

10" Article 133 of the Constitution of the Russian Federation (adopted at national voting on 12.12.1993 with
amendments approved during the all-Russian vote on 01.07.2020). Available at: http://www.pravo.gov.ru/
[Accessed 30th July 2022].
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The reproductive function of public procurement intersects with innovation since it
allows not only to satisfy the public need of the state for goods, works and services
necessary for its functioning, but also provides an opportunity to ensure conditions for
national production by stimulating purchases of innovative, high-tech, unique and
experimental products (Smotritskaya & Chernykh, 2016:140—141).

The special importance of the innovative function of public procurement is
highlighted by I.I. Smotritskaya and S.I. Chernykh who argue that new technologies
promote economic modernization of the state since public procurement contributes
to the budget financing the innovative technologies (Smotritskaya & Chernykh,
2010:112—113). A number of Russian researchers who believe that public procurement
is a complex innovation system also share such position. (Kolmykova, Merzlyakova
& Artemyev, 2016; Kolmykova & Astapenko, 2017; Kolmykova, Alpeeva &
Semenikhina, 2018:246).

The stimulating function of public procurement can be considered both within the
regulatory framework and as an independent function that provides benefits and
preferences in procurement to individual economic entities (for example: national
producers, small business entities, socially oriented organizations, institutions of the
penal enforcement system, etc.). Benefits and preferences are applied simultaneously
with the establishment of restrictions and prohibitions on the purchase of products
manufactured by foreign countries whose actions are defined as unfriendly towards the
Russian Federation.

The cost optimization function is manifested in the ability to ensure the most
appropriate use of available public funds allocated for the purchase of goods, works and
services. Through government orders, it is possible to influence the pricing dynamics of
their certain types. S.A. Cheremukhin pays great attention to this function, pointing out
that public procurement is necessary for the state to perform certain tasks: to optimize
expenditures of state and municipal budget funds, to minimize uncontrolled costs, etc.
(Cheremukhin, 2010:33).

Types of legal relations in public procurement

Considering public procurement as a system of legal relations, it should be noted
that it is regulated by the norms of financial law, administrative law and civil law.

Earlier, when considering the model structure of the state order, the essence of
which is expressed by the content and specifics of public relations arising throughout all
its sequentially related stages, we focused on the administrative and legal regulation of
relations aimed primarily at protecting the public rights and legitimate interests of
individuals entering into legal relations with public authorities in this sphere (Kikavets,
2010). At the same time, we highlighted the main challenge — insufficient regulation of
planning and forming state orders with excessive procedural regulation.

From our point of view, the relations arising in the process of planning public needs,
formation, distribution and redistribution of financial resources are governed by the rules
of financial law, whereas planning of public procurement and preparation of necessary
information and documentation for competitive and non—competitive procurement are
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governed by the rules of administrative law. We would rather refer such relations to
managerial intra-apparatus.

From our point of view the relations that arise between subjects of primarily
governmental executive and administrative activities (authorized representatives of
public authorities) and private individuals (procurement participants) in the process of
determining the supplier (contractor) should be governed by administrative law, and the
performance of contractual obligations and their payment should be regulated not only
by the norms of civil, but also financial and administrative law. Implementation of all
types of control in public procurement is subject to the norms of administrative and
financial law. Thus, financial, administrative and civil laws are involved in regulating
relations regarding public procurement.

Subjects of legal relations in public procurement

Let us look at the subjects of legal relations in public procurement. In accordance
with Law No. 44-FZ, subjects of public procurement involve customers, including state
and municipal, customer’s contract service or contract manager, procurement
commission, suppliers (contractors), including small business entities, socially oriented
non-profit organizations, institutions and enterprises of the penitentiary system and
enterprises of disabled people, electronic trading platforms and operators of electronic
trading platforms, executive authorities empowered to control and regulate the contract
system in the field of procurement, authorized bodies and organizations, specialized
organizations, experts and expert organizations, banks and credit organizations.

Given the variety of subjects, it is essential to systematize them. We can classify
them into three main groups; classification is based on their functionality and actions
regulated by the rules of law, which are implemented at each of the successive stages of
public procurement such as planning, determining the supplier (contractor), concluding,
amending, executing (terminating) of contract, disposing the received benefit (for life
cycle contracts).

Thus, the main subjects of public procurement, which will be discussed in more
detail further on, include authorized representatives of public authorities, economic
entities and derived entities.

Authorized representatives of public authorities involve entities that finance public
procurement, entities authorized to exercise control and regulation of public
procurement, entities authorized to centralize procurement and conduct joint bidding
(authorized bodies and organizations), customers (chief managers and managers of
budget funds, recipients of budget funds, budgetary and autonomous institutions, as well
as state corporations directly specified in regulatory legal acts).

Economic entities or procurement participants at the stage of the competitive
procurement procedure, and contractors or suppliers at the stage of fulfilling a contractual
obligation form another category. In addition to legal entities, and individuals including
individual entrepreneurs, small business entities and socially oriented public
organizations, institutions and enterprises of the penitentiary system, organizations
(societies) of the disabled are also included in this category forming a separate group.
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To derivative entities we refer banks and credit organizations, electronic trading
platforms and specialized organizations. We believe that the presence of these entities
and their actions in public procurement invariably entail additional (indirect) budget
expenses since they constitute a significant share of transaction costs, both of the
customer and the business entity, thus increasing the final cost of goods, works and
services. The costs of the customer involve the costs of equipping the workplaces of
contract service employees and managers, members of the procurement commission,
including the costs of their additional professional education, etc. The costs of economic
entities involve expenses for interim measures (applications, contracts, guarantee
obligations), operation of electronic signature, opening and maintaining special accounts,
payment for services of electronic trading platform, administrative and judicial protection
of violated rights and legitimate interests and some others.

Below is a graph featuring legal relations in public procurement.

LEGAL RELATIONSIN PUBLIC PROCUREMENT
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Figure 1. Legal relations in public procurement

Organizational legal relations between authorized representatives of public
authorities (customer — recipient of budget funds — RBF) — authority (chief
administrator of budget funds — CABF) as part of implementing budget process are
mainly regulated by the norms of financial law. The legal relations formed between the
authorized representative of the public authority (the customer) and the procurement
participants, other subjects of the contract system interested in the process of
implementing competitive and non-competitive procurement are regulated by the
norms of administrative law. Contractual obligations are regulated mainly by the norms
of civil law.

The content of the administrative and legal regulation of public procurement
consists in adopting, adjusting and applying of legal norms by public authorities through
establishing uniform rules, rights and obligations of subjects of public procurement. In
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this case, rights can be considered as possible behavior, and obligations as necessary
behavior of subjects of the public procurement. At the same time, these subjective rights
and legal obligations are necessarily provided with state protection and possibility to
apply administrative sanctions.

Public procurement regulation under the norms of administrative law helps to solve
the administrative tasks of public authorities in terms of determining the public need
followed by planning the procedure for its provision through legislative consolidation
and realization of administrative rights and legal obligations by subjects of public
procurement. Administrative and legal regulation not only establishes the most
appropriate behavior of the subjects of this sphere but also guarantees state assistance,
support and protection in order to achieve the desired result.

Taking into account the foregoing, regulation of public procurement by the norms
of administrative law allows to create a legal mechanism for public authorities to develop
this sphere in the interests of the whole society and each of its members, to ensure
freedom of economic activity, growth of public production and development of fair
competition and small business, to combat corruption, to strengthen economy and
defense potential of the country.

Results

The analysis of lawmaking and law enforcement in public procurement has shown
the strict administration of the counterparty selection process, which does not fully take
into account the financial component of the process of ensuring public interest, including
transaction costs of key procurement entities (Kikavets, 2020).

Legal relations regulated by financial law, despite the strife, have a pronounced
power-property character, since they provide public interests (Karaseva, 2000:92;
Karaseva, 2001:94; Zhuravleva, 2013:63—71). Consequently, the quintessence of
financial and legal relations is the public interest, for which the public authority allocates
funds and establishes the procedure for implementing public procurement.

In order to achieve the most effective result, the public authority constructs norms
that contain various degrees of industry identification. Sometimes the same normative
act can be attributed to different branches of law to varying degrees. On the other hand,
in order to ensure effective regulation of public relations in general, and regulatory
functions of the branch of law, in particular, it is essential to attract norms of a different
industry affiliation. The most acute and contradictory approaches are formed in the
sphere of interaction between public and private law since they are formed on different
ways of influencing regulated public relations (Tsindeliani, 2012:364—379). Financial
relations, being not only initiated, but also directly generated by the state as a special
participant in civil turnover, are legally governed by the entire complex of funds held by
public authorities, not only under financial law (Zapolsky, 2017:14).

Power and property relations are implemented both by legislative authorities
(lawmaking, consideration and approval of the budget, reporting on its execution), and
executive authorities (drafting the budget and reporting on budget execution, approving the
state assignment to subordinate budgetary institutions). The position of the strong party
provides a unilateral procedure for such implementation between the state body and
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subordinate budgetary, state—owned and autonomous institutions, forming a linear
dependence of the subjects of budgetary legal relations (the chief administrator of budgetary
funds — the administrator of budgetary funds — the recipient of budgetary funds).

Pointing to the dialectical relationship between the treasury and the interests of
society, V.A. Lebedev drew attention to the fact that the main task of finance as a science
is indispensable reconciliation of the interests of the treasury with the interests of society:
“if the people are rich — they can give a lot; if the treasury is rich — it can do a lot to
improve the national economy” (Lebedev, 1889:50—51).

The priority of regulating public procurement by the norms of public law
(administrative and financial) is justified by its original essence: financing of public
needs, determined in accordance with the functions and powers of public authorities, is
carried out at the expense of the relevant budgets and state extra-budgetary funds. The
volume of public procurement depends entirely and directly on the planned budget
expenditures (Fig. 2, 3).
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Figure 2. Amounts of planned expenditures of the federal budget, budgets of constituent
entities of the Russian Federation, municipal budgets (statistical data of the Unified Information
System. Available at: https://zakupki.gov.ru/epz/main/public/home.html).

[Accessed 30th July 2022].

P.M. Godme asserts that “public finances are the part of state property that is subject
to special legal regulation. The flexibility and turnover of this part of the property and
associated possibility of abuse require that public finances be regulated by special legal
norms” (Godme, 1978:38).

One of the actions of the Government of the Russian Federation in relation to the
financial support of public procurement is the resolution on temporary (until 31.12.2020)
permission to advance obligations (up to 50% of the contract price) for construction,
reconstruction and overhaul of capital construction facilities'".

1 Decree of the Government of the Russian Federation No. 630 of 30.04.2020 On Amendments to the Decree
of the Government of the Russian Federation No. 1803 of December 24, 2019 and on Suspension of Certain
Provisions of Certain Acts of the Government of the Russian Federation. Legal reference system
“ConsultantPlus”.
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Figure 3. Amounts of expenses actually incurred by the federal budget, budgets
of constituent entities of the Russian Federation, municipal budgets (statistical data
of the Unified Information System. Available at: https://zakupki.gov.ru/epz/main/public/home.html).
[Accessed 30th July 2022].

Administrative legal relations in public procurement, in addition to determining the
public need for goods, works and services within the framework of solving administrative
tasks (including strategic planning, national development, etc.) establish uniform rules,
rights and obligations of subjects of the contract system, among which:

— procedure and timing of posting the necessary procurement information in the
Unified Information System (UIS),

— functionality of the contract service (contract manager) of the customer, the
procurement commission,

— competitive and non-competitive procedures for selecting a supplier
(contractor),

— establishment of preferences, restrictions, prohibitions in the process of public
procurement,

— requirements for procurement participants, for the description of the object of
purchase,

— conflict of interest and anti-corruption measures,

— ability of the customer and the counterparty to change or terminate a contractual
obligation,

— administrative (procedural) and departmental control,

— antimonopoly requirements for public procurement,

— procedure for protecting rights and legitimate interests in public procurement.

Financial and legal relations in public procurement, from our point of view, fully
correspond to the position of M.A. Gurvich, who previously identified the following
groups of relations regulated by financial law:

— arising in connection with the budget process,
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— arising with the establishment of the competence of state authorities and
management bodies for distribution of national revenues and the state budget,

— arising with the expenditure of funds by state bodies,

— arising with voluntary attracting funds of organizations and citizens by the state,

— arising with regulation of relations within the unified system of financial and
credit relations,

— arising with financial control implementation (Gurvich, 1952).

Civil law relations arising in public procurement are the result of consistent actions
on the part of the customer, such as:

— 1identifying the public needs for goods, works, and services for the purposes of
budget appropriation,

— drafting the roadmap, procurement schedule with justification and cost
assessment of the need, placement in the EIS with reference to the Electronic budget
system,

— carrying out the procedure for selecting a supplier (contractor) or concluding a
contract with a single supplier (contractor).

Thus, legal relations in public procurement regulated by the norms of civil law
(contractual relations) arise exclusively after relations regulated by the norms of public
law (administrative and financial).

I.A. Tsindeliani emphasizes that “the interconnectedness and interpenetration of the
norms of public and private law generate development of the convergence process as a
sphere aimed at harmonization of legal instruments. The convergence process manifests
itself in specific forms, namely in regulatory legal acts. Often the legislator follows the
path of direct borrowing of private law structures to regulate relations in the field of
public finance. For example, securing obligations involve such civil law institutions as
surety, pledge and bank guarantee” (Tsindeliani, 2012:364—379).

Such approach demonstrates correlation of the norms of public and private law,
including their interpenetration. Thus, E.D. Sokolova believes that civil law norms should
play a secondary role in the process of regulating financial and legal relations (Sokolova,
2006:105). This is reflected both in regulatory acts (e.g., Article 239 Budget Immunity
of the Budgetary Code of the Russian Federation) and in judicial acts'®.

It is worth noting that the legislator is gradually strengthening the priority of public
law, for example, by removing the provision of Article 239 concerning underfunding and
compensation of losses to individuals and legal entities as a result of illegal actions
(inaction) of state bodies and their officials'® from the Budgetary Code.

12 Resolution of the Constitutional Court of the Russian Federation No. 8-P of 14.07.2005 On Checking
Constitutionality of Certain Provisions of Federal Laws on the Federal Budget for 2003, for 2004 and for 2005
and Decree of the Government of the Russian Federation On the Procedure for the Execution by the Ministry
of Finance of the Russian Federation of Judicial Acts on Claims to the Treasury of the Russian Federation for
Compensation for Damage Caused by Illegal Actions (Inaction) of Public Authorities or Officials of Public
Authorities in Connection with Complaints of Citizens E.D. Zhukhovitsky, I.G. Poima, A.V. Poniatovsky,
A.E. Cheslavsky and Khabarovsk Power, JSC. Bulletin of the Constitutional Court of the Russian Federation.
2005. No. 4.

13 Federal Law No. 197-FZ of 27.11.2005 On Amendments to the Budgetary Code of the Russian Federation,
the Civil Procedure Code of the Russian Federation, the Arbitration Procedure Code of the Russian Federation
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However, there is also an opposite point of view, which is expressed by
S.V. Zapolsky, who believes that the use of civil law institutions in tax law should be a
priority (Zapolsky, 2008:27).

On the one hand, the priority of civil law relations seems to guarantee equality of
the parties in fulfilling contractual obligations and responsibilities, on the other hand, it
does not contribute to the full-fledged timely provision of public interest by satisfying
public needs for goods, works, and services, while increasing the risks of possible
financial losses for the budget. Moreover, freedom of contract, which implements the
principles of equality of the parties, openness, etc., also entails certain limits (imperative
restrictions), such as restrictions within the framework of the legislation of the Russian
Federation, the need to protect the “weaker party”, etc.

Conclusion

The study of the concept, content and essence of public procurement allows to
determine that the term “public procurement” is the best to be used in terms of the norms
of the Constitution of the Russian Federation and implementation of public interest
funded from state and local budgets.

Public procurement should be understood as a system of legal relations where one
party is an authorized representative of public authority who purchases goods, works,
and services at the expense of the relevant budget in order to realize public interest.

The research highlights characteristic features of public procurement and its most
significant functions; they are social, regulatory, reproductive, innovative, stimulating,
and cost optimizing.

The classification of subjects of public procurement has been carried out by dividing
them into authorized representatives of public authorities, economic and derivative
entities. At the same time, in order to increase the efficiency of budget spending and
optimize the management and financial support of public procurement, we recommend
abolishing a number of derivative entities and transfer their functions to entities that
provide financial support for public procurement.

Public procurement is regulated by the rules of financial law, administrative law and
civil law. The priority of public law norms seems justified due to the fact that the volume
of public procurement, as well as its financing, entirely and directly depends on the
solution of administrative tasks to determine the public needs for goods, works, and
services, as well as on planned budget expenditures. Moreover, legal relations in public
procurement regulated by the norms of civil law (contractual relations) arise exclusively
after the relations governed by the norms of public law.
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MyGnuYHbIN KOHTPOSNb U HAA30pP B 3KOHOMMUKE:
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AHHOTaIus. B yCIOBUSX CTPEMHUTENBHBIX POLECCOB HU(PPOBU3ALNKI H HHTETPALIMH YIKOHOMHKH
3aKOHOMEPHO BO3HUKAIOT BOIIPOCH! OOHOBIIEHUS ()OPM U METOJI0B IIyOJIMYHO-IIPABOBOTO BO3AEHCTBUS Ha
SKOHOMHYECKHE OTHOILICHUS B HOBBIX COBPEMEHHBIX ycIOBUAX. C y4eTOM TOT0, YTO KOHTPOJIb M HA/130D
TPaAUIMOHHO MO3UIIMOHUPYIOTCSA B Ka4eCTBE 0a30BbIX YIIPABICHCKUX (DYHKIMH, CTAHOBSTCS Bce Ooliee
aKTyaJbHBIMH BOIIPOCHI 00OCHOBAHUSI ITyOIMYHOTO KOHTPOJIS M Haa30pa B pa3iHyHbIX cepax ympas-
JICHYECKOTO BO3ACHCTBUS B IIEJIOM U B SKOHOMHUECKOH cdepe B yacTHocTu. [Ipu 3TOM IpoBeneHHbIH
0030p JUTEPaTYphl NMO3BOJSIET TOBOPUTH 00 OTCYTCTBHH €IMHBIX MO3UIHUI B BOIPOCAX CTPYKTYPHO-
(hYHKIIMOHAIEHOTO HATIOJIHEHUSI KATETOPHUH «ITyOINYHBIN KOHTPOJIb M HA30P B SKOHOMHKe». B cBs3M ¢
3TUM LEJIbIO UCCIIEI0BAHUS CTAJI0 TEOPETUKO-IIPaBOBOE 0OOCHOBAHUE MOHSTUS IyOJIMYHOTO KOHTPOJLSL U
Haa30pa B DKOHOMHKE, €T0 CTPYKTYpHO-(QyHKIMOHAIBHOTO COIACPIKaHMS M MecTa B oOmmieil cucreme
nyOIMYHOro ympapieHUs. B kauecTBe MarepuanoB IS UCCIENOBAHUs BBICTYNWIU HayuHble pabOTh
POCCHICKHX M 3apyO€KHBIX YYEHBIX B 00IAacTH IyOJMYHOTO KOHTPOJII W Haa30pa, OTAENBHBIX HX
HarpaBieHUi (myOauyHbl (UHAHCOBBIH KOHTPOJIb, MyOJIMYHBIA SKOJOTMYECKHH KOHTPOJIb U [p.).
Pa3nuaHble MHEHHS 110 BOIPOCAM CTPYKTYPHO-(YHKIMOHAIBHOTO COJEP)KAHMS IyOIMIHOTO KOHTPOJIS
U Ha/130pa B 3KOHOMUKE, OTAE/IbHBIX HAPaBICHUI OLIEHKH CyOBEKTHOIO COCTaBa, LEIeH 1 MEXaHU3MOB
OCYLIECTBICHUS MOAOOHOM IESTENFHOCTH CTAINM OCHOBaHMEM JUI KIACCH(UKAIUK CYIIECTBYIOIINX
HAy4YHBIX II0X0/0B K 000CHOBAHUIO IIyOIMYHOI0 KOHTPOJIS U Haa30pa B 3KOHOMUKE. IIpeioxkeHo Bbl-
JIeNIeHHe KaK MUHUMYM TpeX MOJXO0JI0B K MOJI00HOMY 0OOCHOBAHHMIO: OT Y3KOTro (IyOJIMYHBIA KOHTPOJIb
U Ha/130p KaK KOHTPOJIb U HaJ30p OPraHoB IyOIUYHOM BIacTH) 1O ABYX BapUaHTOB IIMPOKOr0 MOAX0AA
(MMEIOIIMX HAIMOHAJBHBIM M HaJHAMOHAIBHBIH ypoBHHU). [loCIeHUI TIpeACTaBIACTCS aKTYaIbHBIM
C TOYKHM 3peHUs 00bEAUHEHNS] TOCYJaPCTB HA SKOHOMHYECKON OCHOBE, (hOPMUPOBAHUS PETHOHAIBHBIX
PBIHKOB TOBAapOB 1 YCIYT B COBPEMEHHOM 3KOHOMUYECKOM MPOCTPAHCTBE.

KuroueBble cjioBa: MyOJNUYHBIA KOHTPOJIb M HAA30p, FOCYNAPCTBEHHBIH KOHTPOJIb M HAI30p,
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Public control and supervision in the economy:
theoretical and legal justification

Saniyat A. Agamagomedova'~/[><

Institute of State and Law Russian Academy of Sciences, Moscow, Russian Federation
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Abstract. In the context of the rapid processes of economy digitalization and integration, the is-
sues of updating the forms and methods of public law impact on economic relations in the new modern
conditions naturally arise. Taking into account the fact that control and supervision are traditionally po-
sitioned as basic management functions, the issues of substantiating public control and supervision in
various areas of managerial influence in general and in the economic sphere in particular are becoming
increasingly relevant. At the same time, the literature review allows to speak about the lack of common
positions on the issues of structural and functional content of the category “public control and supervision
in the economy”. In this regard, the purpose of the study is determined as the need for a theoretical and
legal substantiation of the concept of public control and supervision in the economy, its structural and
functional content and place in the general system of public administration. The materials for the study
are the scientific works of domestic and foreign scientists in the field of public control and supervision,
their individual areas (public financial control, public environmental control, etc.). Various opinions on
the structural and functional content of public control and supervision in the economys, its individual areas,
assessment of the subject composition, goals and mechanisms for implementing such activities have
formed the basis for classifying the existing scientific approaches to justification of public control and
supervision in the economy. It is proposed to distinguish at least three approaches to such justification:
from narrow (public control and supervision as control and supervision of public authorities) to two op-
tions for a broader approach (at the national and supranational levels). The latter seems relevant from the
point of view of unification of states on economic basis and formation of regional markets for goods and
services in the modern economic space.

Key words: public control and supervision, state control and supervision, financial control, public
authority, public authorities, economic relations, sharing economy
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BBenenune

Oo6noBnenne Koncturyuu PO u gelicTByroIIero 3aKk0H01aTeNbCTBa, IEPMaHEHTHBIE
MpoIIeCcCH pehOpMUPOBAHUS CHCTEMBI TOCYIaPCTBEHHOTO YIIPABICHUS, BHEIITHIE BHI30BHI
U YIPO3BI — BCE 3TO NMPEIONPESISICT TeHEPAIIMI0 HOBBIX U aKTYaU3alUI0 TPAIULIMOHHBIX
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TIOHSITHH U KaTeropuid B 00JIaCTH yNpaBleHYeCKOH nesiTenbHOCTH. OTHON M3 TaKUX OTHO-
CHUTEJIBHO HOBBIX KaTerOpHUH BBICTYIAET KaTeropus MyOJMYHOrO KOHTPOJI, pU3BaHHAs,
Ha HaIll B3TJISI, TPAHCIMPOBATH OIPEICIICHHBIE HOBAIIMY B TIOHATHIHOM 00ECIIEYeHHH CO-
BPEMEHHOI yIpaBIeHYECKOW cepbl HA MHCTPYMEHTAJIBHYIO COCTABIISIONIYIO JaHHON
cdepsl, Ha ee cofepKaTeNbHBIN (yHKIHOHAI. KOHTPONb Kak yHUBEpCalnbHas U TpaauLH-
OHHO HeocriopuMasi (pyHKIUSI yIpaBlIeHHs B KOHTEKCTe KaTeropuil myOJUYHOHN BIacTH,
MyOMMIHBIX (PYHKITUH W WHBIX MOHATHHHBIX HOBeIT KoHcTuTyrmmu P® TpebyeT Teope-
THUKO-TIPaBOBOTO 00OCHOBAHUS KaK C TOYKH 3PEHUS BKIFOYEHHOCTH B MEXaHU3MBI ITy OJTHY-
HOW BJIACTH, TaK U C TOYKHU 3PEHUSI CBOETO CTPYKTYPHO-(PYHKIIMOHATHLHOTO HAIOJHEHUSI.
[Ipu 5TOM aBTOpP HCITONB3YET MOHATHE YTIPABICHUS B IIUPOKOM CMEBICIIE, KaK IeJIeHapaB-
JICHHOE BO3/IEHCTBHUE Ha OTIpe/IeJICHHbIE MTPOllecChl. B 3T0if cBA3M aBTOpY OM3Ka O3NS
I0.A. TuxomupoBa O TMOHSTHU YHPAaBIEHHUA TOCYAAPCTBEHHBIMH J€JaMH KaK OJHOM
U3 YeThIpeX BBIACICHHBIX UM OCHOBHBIX BUI0B ynpasieHus (Tikhomirov, 2021:5).

AHanu3 HayYHOH JTUTEpaTypbl 1 HOPMATUBHBIX UCTOYHUKOB B 00JIACTH ITyOIHYHOTO
KOHTPOJIS ¥ HAJ[30pa B IIETIOM, a TaKXkKe MyOJHMYHOr0 KOHTPOJS U HA/I30pa B SKOHOMHYE-
CKoOi1 chepe TO3BOJISAET KOHCTATUPOBATh OTCYTCTBHE €IMHBIX MOJIX0JIOB K TIO3UIIMOHUPO-
BaHWIO MyOJIMYHOTO KOHTPOJSI M HAA30Pa, €T0 CTPYKTYPHBIX COCTABIISIONINX, KPUTEPUEB
CTPYKTYpUPOBAHU €ro cojiepkanus. HecMoTps Ha mpU3HaHNE HAaMHM CaMOCTOSITETbHOCTH
KOHTPOIIS ¥ HaJ30pa Kak (GopM YIIpaBIeHIECKOH e TeIbHOCTH, B TAHHON paboTe KaTero-
pusi myOIMYHOTO KOHTPOJIS M Ha/i30pa OyAeT paccMaTpuBaThes Kak IEJI0CTHOE, CI0XKHOE
MOHATHE, BKIIOYAIOIIEe KOHTPOIBHYIO U HAJ30pPHYIO COCTABIISIOIIHE.

B nccnenoBannsax 3apy0exHBIX yUEHBIX MTOAO0OHBIN KOHTPOJIb TOHUMAETCS KaK rocy-
JApCTBEHHBIH M MPOTUBOIOCTABIISIETCS KOHTPOJIIO YaCTHOMY, Tpakaanckomy (Douglas,
2017:51—61; Dawes, 2017; Chaney, 1972). B psine ciay4aeB B JaHHYIO KATETOPHUIO BKIIIO-
YaIOTCS W DJIEMEHTHI MyONWYHOU NEATeTLHOCTH OOIIECTBEHHBIX OO0BEeIWHEHUU (001Ie-
CTBEHHOEC NpU3HaHUE AercTBui Bnactu u ap.) (Tsyganov, 2021).

Copeprkanne Tpu3HaKa MyOIMIHOCTH KOHTPOJIBHO-HAI30PHOM NEATEIbHOCTH 3aBH-
CHUT U OT c(ephl UCIIONB30BaHUS paccMaTpuBaeMol kareropun. [lo3umms, 3akmovaromnia-
scs B JOMUHUPOBAaHUM (PaKTOpa TEPPUTOPHH IIPH ONPEACTCHIH CBOMCTBA IMyOIMYHOCTH
(Hauriou, 1929:325), o0ycnaBirBaeT paclpoOCTPaHSHHOCTh OTOKICCTBICHUS ITyOJIUUIHOTO
KOHTPOJISL M HaA30pa ¢ KOHTPOJIEM U HAJI30pOM OPraHOB IyONMYHON BIACTH. DTO UMEET
MECTO B XapaKTEPUCTHKE IMMyOINIHOTO (HMHAHCOBOTO KOHTPOJIS.

UTo 10MKHO BEICTYIIUTH 6a30BBIM KPUTEPHUEM OTHECEHHSI KOHTPOJIS U HaJ30pa K my0-
JUYHOMY: TIPOCTPAHCTBEHHBIN acIeKT; CyOBEKTHBI U OOBEKTHBIH COCTaB OTHOIICHUN;
(opMa KOHTPOJIBHO-HAA30PHOTO B3aUMOCUCTBHS;, €ro HAIPaBICHHOCTh; OOIIME LN
YYacTHUKOB Tpoliecca WM HHble KpuTepun? B ycrnoBusx mudpoBU3alMKd SKOHOMHKH
TparchopMupyeTCsl poilb TOCYIapCTBa B IKOHOMHKE, OHA BBIXOAWT 3a TMPEJENbl cTaTyca
rocynapctBa-peryisatopa (Hofmann, Sebg, Braccini & Za, 2019). Hobie 3xoHOMIUYECKHE
MEXaHU3MBI TIO3BOJISIOT BEIICIUTHh HOBBIE POIU (CTAaTyChl) TOCYIapCTBA: «TOCYIAapCTBO-
nudposas mwiarhopmay, «mapTus-rocymapcto» u npyrue (Hu, 2022:109—124). B atux
YCIOBUAX KPUTEPUH MyOINYHOCTH, €TO COOTHOIIEHUE C TOCYAapCTBEHHOCTHIO MPHUMEHH-
TEThHO K KOHTPOIIO M HAA30pY B OOJIACTH 3KOHOMHKH TpeOyeT KaueCTBEHHO HOBOTO
OCMBICJICHUS], JOKTPHHAILHOTO HAYYHOT'O 00OCHOBAHHS.

BrisiBIeHHOE TPOTHBOIIOCTABIEHHE KATETOPUH ITyOJUYHOTO KOHTPOIS, TOCyaap-
CTBEHHOTO KOHTPOJISI, OOIMIECTBEHHOTO KOHTPOIIS, TPAXKAAHCKOTO KOHTPOJS B MyOJIMKa-
[USIX OTECUYECTBEHHBIX U 3apyOEKHBIX YUCHBIX ITO3BOJISIET TOBOPUTH O HAIMYUHU IPOOIIEMBI
HAy4YHOTO 000CHOBaHUS MyOIMYHOTO KOHTPOJIS U HA/I30pa, €ro MECTa B CUCTEME ITyOInd-
HOTO yIPaBJICHHUS.
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B kxauecTBe METOJIOB MCCIICOBAHHS BHICTYIIHIIM METOJIBI MPABOBOW (POpMan3aIiH,
CPaBHUTEJIBHO-IIPABOBON METO]], METO/ABI CHCTEMHOT'O aHaIN3a U KJIACCH()UKALIH.

Llenbro mcciaeqoBaHUS SIBISIETCSI TEOPETHKO-IIPABOBOE OOOCHOBAaHME ITyOJIMYHOTO
KOHTPOJISI M HaJ30pa B 3KOHOMHYECKOH cdepe, onpesiesieHne ero CTpyKTypHo-(yHKIno-
HAJILHOTO COZICP’KaHMs U MeCTa B cUCTeMe MyOIMYHOTO yrpaBieHus. B kadecTBe 3amau
UCCIICI0OBAHUS BBICTYIIAIOT: aHAIN3 TEPMHHOJIOTHIECKIX OCHOB HCIIOJIb30BAaHMS IPH3HAKA
«ITyOJIMYHOCTHY B IOPUANIECKON HAyKe; ONpeesIeHHe KaTerOpHy Iy OIMIHOTO KOHTPOIIS
Y HAa/130pa B [IEJIOM ¥ IPUMECHUTEIBHO K 9KOHOMHUECKIM OTHOIICHHSIM; OTTPaHHYEHHE €T0
OT MHBIX BUAOB KOHTPOJIBHO-HAI30PHOM e TEILHOCTH; BBIICICHUE PA3IMYHBIX TIOAX0/I0B
K KIacCU(UKAIMN COCTABIAIOMNX ITyOJMYHOTO KOHTPOJIS WM Haa30pa B DKOHOMHKE,
KpHUTepueB 1Mogo0HON kiaccudukanuu; 000CHOBaHHE TpaHC(HOPMAIIMU €ro B YCIOBHUIX
IU(QPOBHU3ALUN SKOHOMHUKH; OIpECTIeHNEe ero MecTa B COBPEMEHHOH cucTeMe ImyOmny-
HOTO yTIPaBJICHHS.

HY6J'[H‘IHOCTL B IIpaBe: TepMHHOJ’IOl"I/I‘leCKI/Iﬁ PSA 1 KPUTECPUH ONIPEaCICHUSA

CnoXXHOCTB OTpeAeNIeHIs] TPU3HAKOB MyOJIMIHOCTH KaK TaKOBOH MPUMEHUTENEHO K
BJIACTH, BIACTHBIM (DYHKIIHSIM, BIACTHBIM OpraHaM yCyryOlsieTcsi HeOJTHO3HAYHOCTBIO TIe-
peBojia cioBa «publicy» Ha pycckwuii si3bik. [Ipu3Hanue naHHOTO (hakTa MBI HAOIIOIaeM Kak
B 0OIIIEHayYHOM, TaK U B CIICIIUAIBHON TUTEpaType.

B cnoBapsix mpennaraercsi, Kak IMpPaBHUJIO, /1Ba OCHOBHBIX MOHUMAaHHS KaTErOpHH
«yonuusbIiiy: 1. CoBepHiaromuiicss B IPUCYTCTBUU MyOIMKH, MPEIHA3HAYCHHBIN M
BCEX JKEJAFOIINX, OTKPBITHIN, TTIACHBIH (ITyOIUYHEIHN T0KIan); 2. OTKPBITHIN TSI ITUPOKOTO
TIOCeIeH s, 0003peHNs U T. M. (My6IuuHas GHONTHOTEKa, MyOIMYHas BBICTaBKa)'; mm 1.
OTKpBITBIH, HEOrPAHUYEHHBIN HOCTYHHBIH; 2. VIMerommuii oTHOIEHHE K JTI0aIM”,

AHTIIO-PYCCKHUN SKOHOMUYECKHA CIIOBAph JAaeT cpa3y HECKOJIbKO BapHUAHTOB Iepe-
BOJIA clI0Ba «publicy: My6IMUHBIHA; 0GIIECTBEHHBIN; TOCYIAPCTBEHHBIIA .

I0.A. TuxoMHpoB B MEPBOM OTEYECTBEHHOM yYEOHHKE MO ITyOJIMYHOMY IpaBy B
1995 r. orMeyaer, 4To elie MPeICTOUT MO-HOBOMY OCMBICIIUTh MOHSATHE MyOIMYHOCTH B
oOmiecTBe, HE CBOJISL €r0 K O0ECIIEUEHHIO TOCYIapCTBEHHBIX MHTEPECOB. JTO — 00IIne
WHTEPECHI JIToIel Kak pa3HOTo poja COOOIecTB, 00beAMHEHHH (TTOJUTHICCKUX, TIpodec-
CUOHAJIbHBIX, TEPPUTOPUAIBHBIX U JIP.), 3TO — OOBEKTUBUPOBAHHBIC YCIOBHS HOPMAJIb-
HOTO CyIIIECTBOBAHUS U ICATEIBHOCTH JIOICH, X OPTaHU3alluH, IPEeANPUSITHIN, 00IIecTBa
B [I€JIOM. DTO — KOJUIEKTHBHASI CAMOOPTaHU3AIHA U CAMOPETYJINPOBaHNE, CAMOYTIpaBIIe-
aue (Tikhomirov, 1995:25).

Tepmun «publicity» Tpaktyercsa kak: 1. IlyGmumunocTs, rmacHoOCTh; 2. Pekmnama;
3. JlenoBele cBs3H, «abmucutiy”’. C y4eToM 3TOro IOHUMAaHUE TaKoil KaTeropHH, Kak 1my6-
JUYHBIA KOHTPOJb WM HAA30p, TaKXKe OTIMYAeTCsl HEOAHO3HAYHOCTHIO. CoBpeMeHHbIE
DJNEKTPOHHBIE CIOBAPH Pa3rPAHUIMBAIOT COJICPIKAHUE KATETOPUU MyOIMYHOTO KOHTPOJIS

I Manplii  akameMu4eckuil CcloBapb. ONEKTPOHHBIM pecypc. Pexum noctyma: https:/rus-academic-
dict.slovaronline.com/56669-my6nuunbiii (zaTa obpamenus: 20.11.2022).

2 OkcOpICKHM  TONKOBBIH CIOBAph MO IICHXOJOTMH. DJEKTPOHHBIA pecypc. Pexum  gocryma:
https://809.slovaronline.com/5965-my6nuunsii (qata oopamienus: 20.11.2022).

3 AHrno-pycckuii skoHoMudeckuil cnoapb: Ok. 70 000 Tepmunos / nox pea. A.B. Anukuna. M.: Pyc. s13.,
1981. C. 531

4 Aurmno-pycckuii s5koHoMuueckuii cinosapb: Ok. 70 000 Tepmunos / mox pea. A.B. Auukuna. M.: Pyc. s3.,
1981. C. 583.
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(public control) ¢ Touku 3peHus chepbl MPUMEHEHHS: C TOUKH 3PEHUS OOIIEH JIEKCUKH —
9TO OOLIECTBEHHBIM KOHTPOJIb; C SKOHOMHYECKHX MO3MLIMH — TOCYAapCTBEHHBIH KOH-
TpOJIb; B OyXranTepckoil cepe — rocy1apCTBEHHOE PEryJIMpOBaHUE, TOCYAaPCTBEHHbIH
KOHTPOJIb; B TIOIMTHYECKUX OTHOLIEHUSX — KOHTPOIb CO CTOPOHBI obmecTBa’. UTo xe
omnpeJenseT MyOIMYHOCTh MPUMEHUTEIBHO K KOHTPOIIIO U HA/I30py Kak yNpaBIeHYECKUM
(GYHKLHMSAM C TOUKH 3PEHUS IPABOBOM HayKu?

DpaHIly3CKU aIMUHUCTPATUBUCT U MHCTUTYIMOHATUCT M. OpHy OTMeuall «roCIo-
CTBYyIOIIIEE JACHCTBHE TEPPUTOPHUU B T€HE3U3E TOTO, YTO ABIsAETCs MyonmnuasiM» (Hauriou,
1929: 325). D10 BHOJIHE JTOTUYHO C TOYKH 3PEHUS TOTO, YTO 000c00IeHHas], CyBepeHHAs
TEPPUTOPHS BBICTYIIAeT 0a30BBIM YCIOBHEM IrOCYIapCTBEHHOCTH, YTO 00YCIIaBINBAET pac-
MPOCTPAaHEHHOCTh M 3aKOHOMEPHOCTh TIOHMMAHUs MyONIUYHOTO B MpaBe, Mpexk/Ie BCEro,
KaK TOCYAapCTBEHHOTO, UCIOJB30BAHUS €r0 ISl «CHMBOJMUYECKOTO 0003HAauYEHHS KOM-
IUIEKCA MPAaBOBBIX HOPM, MX YKPYNMHEHHOW TPYNIIHMPOBKH, KOTOpas OTHOCUTCSA K 4YacTd
MpaBa, HETIOCPEJICTBEHHO CBSA3aHHOM ¢ OpraHu3alfeil rocy1apcTBa, €ro OTKPhITOM U rac-
HOU o0mecTBeHHOH nestensHocT» (Krupenya, 2011:140—141).

[IprMeHnTENEHO K 3KOHOMHUUECKIM OTHOILIECHHUSIM YU€HBIE TAKKE TOBOPST O Pa3BUTHU
yOJINYHBIX, TO €CTh TOCYAAPCTBEHHBIX, CUCTEM PEryJIMPOBAHUS 3KOHOMHUYECKUMHU IPO-
reccamu (Abramov, 2020). [Tpu 3TOM B yCITOBUSX IKOHOMHYECKON HHTETPAIIMHA COBPEMEH-
HBIX TOCYAApCTB €CTh CMBICT BKIIOYATh B MOJOOHbIC MyOJMYHBIE CHCTEMBI U YPOBEHB
HaJHAIIMOHAJIBHOTO (MM MHTETPALIOHHOI0) [IPaBOBOT0O peryiupoBaHus. Equnelie s3K0oHO-
MHUYECKHUE TpaBHiia Ha OMPEICIICHHON TeppUTOpUHU TPeOYIOT MPAaBOBOTO OOECIICUEHHUS B
¢dopmMe TapMOHHM3MPOBAHHOTO WM YHU(PHULIUPOBAHHOTO PEryJMPOBAHUS OTHOIICHUH B
paMKax oOLIero pbIHKa TOBAapOB, YCIYT, KanuTaja, padodeld cuibl. TeppUTOpHUS MTOPOXK-
JaeT IOHATHE IyOJMYHOCTH; CIOCOOCTBYET TOMY, YTO I'OCYJApCTBEHHBIH PEXHM CTal
MyOIMYHBIM peskuMoM. OHa cOeHCTBYET CO3IaHMIO MTOHSTHS 001Iero Aemna, oduiero oiara
u 1.4. (Hauriou, 1929:324). B paMkax MeXrocyapCcTBEHHONH SKOHOMUYECKOW HHTETPaIlul
TEHEPHUPYIOTCS MOTO0HBIC IMEHHOCTH «OOIIEro Jeay, «001ero 0rara» — OOIMMX ¢ TOYKH
3peHHs COBNAAAONINX JJI1 MHTETPUPOBAHHBIX HAIMOHAIBHBIX SKOHOMHMK LIeTeH U 3a1a4
pa3BUTHUS, TpEeXIe BCEro sKOHOMHYeckoro. He ciydaifHO 3TO MOpOXKIaeT ceromHs
OTIpeleNiCHHbIE AWCKYCCHH O TPAHCHAIMOHAJIBHOM M MEXIYHapOIHOM yIpaBlICHUN
(transnational and international governance), ux coornomenuu (Hu, 2022:109—124).

WHTepecHo paccMOTpeTh cenupHUKy HCIOIb30BaHUS TEPMUHA «ITyOJIHYHBIIN» MpH-
MEHUTENIBHO K 3aKynkaM. [lon myOmuuHbBIME 3aKylIKaMy yueHbIE TIOHUMAIOT IPOBEICHNE
KOHKYPEHTHBIX U OIPEAETICHHBIX 3aKOHOAATEILCTBOM HEKOHKYPEHTHBIX IPOLIEAYD 3aKy-
MOK TOCYAAPCTBEHHBIMH U MYHHUITUIATBHBIMU 3aKa3UMKaMHU B HHTEpecax o0IIecTBa U roc-
yaapctBa (Pakhomova, 2019:184). CyObekTaMu B TaHHOM IIPOIIECCE BBICTYIAOT OPTaHbl
myOJINYHON BIACTH, a LEJSIMH — YJOBJIECTBOPCHHE OOIECTBEHHBIX U I'OCYAAapCTBEHHBIX
uHTepecoB. UTo ke TOMKHO OBITh IOCTABJICHO BO IJIaBy yIjla MPHU ONpEeAeTeHUH IyOaud-
HOCTH ONpEAEJICHHOro Mmpolecca (K MpUMepy, yNpaBIeHYECKOr0) MM €ro OTIEIbHON
¢byHKIIMH (K IpUMEpy, KOHTPOJISI M Ha/30pa): CyOBEeKT mporecca, 0ObEKT Ipoliecca, ero
LEeNM WIK XapakTep mporecca, aearensHocTr? IlocienHee NOBOIBHO YacTO BBICTYIAET
KPUTEPHUEM OTHECEHHS K ITyOJMYHOMY, B TOM YHCIIE U IPUMEHUTEIBHO K MyOJINYHBIM 3a-
KynkKaMm. B OTOenbHBIX Cilydasix K HUM OTHOCST 3aKyIKH, TPOBOJUMBIE ITyOJIHYHO, T. €.
Cpeay HEONPEeeIEHHOIO Kpyra IOTeHIMAIbHBIX IOCTABIIMKOB, KaK IPaBWIIO, HA CIIEIH-
aJbHBIX JIEKTPOHHBIX IUTomaAKax (caitax) B cetn UnTepuet (Pakhomova, 2019:186).

5 CnoBapu u SHIMKIIONE MK Ha AKanemuke. Pexxum nocryna: https://translate.academic.ru/public%20control/
en/ru/ (nata obpamenus: 22.10.2022).
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Bonee aprymeHTHpOBaHHBIE KPUTEPUN OTHECEHHS K IMyOIMYHOMY MPUMEHHUTEIHHO K
IOpUIMUYECKOMY JIHLY IyOnuuHoro mpasa npuBogut O.A. Slctpe6oB. OH BbLACTSET MPH-
3HAKH IOPUINYECKOT0 JIUIA My OJIMYHOTO IIpaBa, KOTOPhIE BKIIOYAIOT B Ce0sI Cpeau IPYTHX:
MePCOHU(DHUKAITAIO OPTaHU3AITUTH HOPMaMH TTyOJIMYHOTO TIpaBa, HaJTUIHe Y Hee COOCTBEH-
HBIX MJICHTU(PHUUUPYIOMINX MIPU3HAKOB M MOJYMHEHHE B OPraHU3allMOHHOM U (DYyHKIHO-
HAJBHOM ITUTaHE PEXXUMY IyOIMYHOTO TpaBa; 0co0oe IeJeBoe Ha3HAUCHHE: peaTi3alus He
MPOCTO OOIINX, a OOIIECTBEHHBIX, IMMyOJMIHBIX HHTEPECOB; OCOOBIM MOPSIOK CO3MAHUS,
oTpeJieNsieMblii HOpMaMH MyOJIMYHOTO TIpaBa; WHTETPUPOBAHHOCTh B CHCTEMY ITyOJIH4-
Horo ympasieHus. [Ipu 3ToM mocneaHuil IpU3HaK YUYCHBIH MMO3UIMOHUPYET B KauecTBE
TJIAaBHOTO OCHOBaHMS pa3TpaHUYCHUS IOPUIANYECKUX JIUI Ha IOPUINIESCKHUX JIUI] ITyOId-
HOTO MpaBa U IPUIAYECKUX JUI] YacTHOTO mpasa (Yastrebov, 2010:12). bruskyro mo3u-
uro 3anuMaeT A.b. 3eneHnoB, xapakTepusys CyObeKTHBHOE My OINYHOE PaBO, OH OTOXK-
JIECTBIIIET €r0 C MPAaBOM YACTHOTO JIMIIA B TUIOCKOCTH €r0 B3aMMOOTHOIIEHUH C TOCyIap-
CTBEHHBIMH OpTaHaMU U TOIDKHOCTHBIMH JINIIaMH, AEUCTBYIOIMIMMHY KaK HOCUTENHN ITy O~
Hoii Bnactu (Zelentsov, 2012).

Takxum 00pa3om, OTHECEHHE K MTyOIUIHOMY MOXKET OBITh 00YCIIOBIEHO HECKOIBKUMU
KpuTepusiMu: 1) CyOBEKTHBIM M OOBEKTHBIM COCTABOM OCYIIECTBIISIEMBIX IPOIECCOB;
2) ¢dopmoii, xapakTepoM B3aUMOJCHUCTBHSI B paMKax mporecca (OTKPBITBIN, TIIACHBIH);
3) HanpPaBICHHOCTHIO MPOIECCOB (BHEIIHUH); 4) OOIIMMHU HETIMH B3aUMOJICHCTBUS, €U~
HBIMH TIETIIMU YYaCTHUKOB TPOIIECCOB; 5) COOTHECEHHOCTHIO WIIH, TTOJIB3YSICh TEPMUHOIIO-
rueir O.A. SlctpeboBa, MHTErPUPOBAHHOCTHIO, BCTPOCHHOCTHIO B CHUCTEMY ITyOJIWYHOTO
ynpasieHus. [lonaraem, 4To mocjeIHUe 1Ba KPUTEPHS BBHICTYIAIOT B KAUECTBE CHCTEMO-
00pa3yromux, KIYEBbIX U 00yCIaBINBAIOT WHBIEC, BTOPOCTETICHHEIE (DAKTOPEI.

C y4eToM BBIIETICHHBIX KPUTEPHEB MyOIMYHOCTH HE BCETAa MpEAroiaraeT BiacT-
HOCTb, TO3TOMY ITyOIMYHOE B3aMMOECHCTBHE MOKET OBITH KaK BIACTHBIM (HEpaBHBIM ), TaK
Y HEBIACTHBIM (paBHBIM). DTO MOATBEPKIAIOT YUYEHBIE, KOTJa HCIIONB3YIOT KaTerOpUU
«chepsl MyOTUIHO-BIACTHBIX OTHOIICHHUM» «ITyOJIMYHO-BIACTHRIX opraHoB» (Avakyan,
2022), «MyHUIMIIATEHOTO Ty OJIUYHO-BIacTHOTO KOHTpOoJst (Peshin, 2019:312—313).

[Ipucymuii coBeTCKOMY MNEpPHOAY pPAa3BUTHsS OTEUECTBEHHOIO TI'OCYJAapCTBEHHOTO
CTPOUTENHCTBA MAPTUUHBIA KOHTPOIb BBICTYIIAT MPUMEPOM BHEITHETO KOHTPOJIS 32 OIpe-
JIEJIEHHOM IeATEIbHOCTHI0. AHAJIOTH TTOJJOOHOTO KOHTPOJISI 32 SKOHOMHUYECKOHN e TeNFHO-
CTBIO TPEANIPHUATHI UMEIOT MECTO U cefuac B OTAENBHBIX rocylapcTBax. Tak, MpUMeHH-
TEIhHO K KOHTPOJIIO CO CTOPOHHI TocydapcTBa B Kurtae ydeHbIe TOBOPIT O KOHTpOIIE
napTun-rocynapctsa (the party-state) (Hu, 2022:109—124).

[TpuMeHHTENBEHO K ONpe/IeIeHHBIM cdepaM OOLIEeCTBEHHBIX OTHOIICHUH YUYeHBIE MC-
MOJB3YIOT TMOHITHE MyOJMYHOIO KOHTPOJS B KayecTBE BHEUIHETO, BKIIOYAIOLIETO MpPHU
3TOM KakK YIMPaBICHYECKYI0, TaK M HEYNPaBICHUYECKYIO (HEBIACTHYIO) COCTABIISIONIYIO.
Tak, ocyiecTBieHHe TPYZOBOI NEATENBHOCTH COMPOBOXKIAeTCAd MyOIMYHBIM KOHTPO-
JileM — TEXHOJIOTHS TPY/a, PaCleHKH! U OIuIaTa, coOroieHIe TpaduKoB, IEPEPHIBOB U T.1.
He SBIISIOTCA (HE TOJDKHBI OBITh) chepodt yCMOTpeHus padoTronmaTelns (na W paOOTHHKA
Toxke — C.A.), HEIPEMEHHBIM YIaCTHHKOM ITPOIIECCOB SBJISIOTCS OpraHbl pabodvero mpea-
CTaBUTEILCTBA, Yallle BCET0 3TO MpodeccHoHabHbIe COr03bI (Avakyan, 2022). [IpuBeneH-
HBIA TIpUMeEp TO3BOJISIET MPHU3HATH B OINPENEICHHBIX CIydasX HAIWYHe DJIEMEHTOB CaMo-
KOHTPOIIS B CTPYKTYPE ITyOIMIHOTO KOHTPOJIS B OTIPEACIICHHBIX 00JIACTSIX PETYIHPOBAHUS.
B crpykrype OonmpimHCTBa (perepatbHBIX OPraHOB HCIIOJHUTEIBHON BJIACTH CETOIHS
(YHKUMOHUPYIOT OOIIECTBEHHBIE COBETHI, BKIIOYAIOIINE B CBOM COCTaBbl B TOM YHCIIE U
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npecTaBUTeNel OJKOHTPOJIBHBIX (heiepabHBIM OpraHaM MCIIOTHUTEILHON BIACTH JIMIT
(mpencraBuTeny Ou3Heca, UX OOBETUHEHUH U JIp.).

B nccnenoBanmsax UMeeT MECTO BEIJICJICHHE HE TOJBKO My OIMYHOTO KOHTPOJIS B OTIpe-
JIeJIeHHOW cdepe, HO U UCIONBb30BaHNE KOHCTPYKIIMH «KOHTPOJS 3a...», TJA€ B Ka4eCTBE
00BbEeKTa KOHTPOJIA BBICTYNAET OIpeielieHHasi, 000CO0IEHHAsI JeSITENbHOCTh KOHKPETHBIX
opranoB u nun. Tak, pynkuun Koncrutynuonsoro Cyna P® no myGimyHOMYy KOHTPOIIO
32 KOHCTUTYIIMOHHOCTBHIO TTPABOMIPUMEHEHHUS, T. €. 32 BBIIIOJTHEHNEM Cy1aMU 001IeH ropuc-
TUKIUU 1 apOuTpaxHBIMU cyaaMu pemeHnit Koncrutynnonnoro Cyaa PO, mo3unnonu-
PYIOTCS B Ka4eCTBE 3HAYMMBIX IIar0B Ha MYTH IIEHTPAIU3AIUN POCCUHCKOM MTPaBOBOM CH-
CTeMbl, YHU(DHUKAIMN W €ANHOO0Opa3ns MPaBONPHUMEHEHHS C IENbI0 JeHCTBUTEIHHOTO
obecnieuenus BepxoBeHcTBa Koncrurynuu PO (Tarasova & Vlasenko, 2012:76).

[TyOnu4HBIA KOHTPOJb 3a4acTyl0 IPOTHUBOIIOCTABIISIETCS KOHTPOIIO YacTHOMY,
rpaxnanckomy. Tak, 3apyOeKHbIe UCCIIE0BATENN H3YUYalOT, K IPUMEPY, OOIIEeCTBEHHBII
KOHTpOJs BoopykeHHBIX cril B Poccuiickoit @eneparuu, mudGepeHITupys ero ¢ Tpaxaan-
ckuM (of civilian and moreover public control of armed forces), mpuuem nocienHuii pac-
cMaTpHBaeTcs B KayecTBe HeoOXomuMoro ycnosus AeMokpatin (Douglas, 2017:51—61).

B 3apy0exnoit mureparype TepMuH public B OOJBITMHCTBE CITy4YaeB UCITONIB3YETCS B
KayecTBe O0O3HA4YEHHs TOCyJapCTBEHHOro KoHTposd. K mpumepy, xapakrtepusysl KOH-
Tposib Hag CMU B BenukoOpuTanny, CieUamucThl TOBOPSIT O OanaHce MeKAy Heo0X0u-
MOCTBIO «ITyOIMIHOTOY (T. €. TOCYAapCTBEHHOT0) KOHTPOJs («publicy (i.e. state) control)
HaJ BEeI[aHHEM U HEOOXOAMMOCTHIO 3JIEMEHTa YaCTHOTO MPEeANPUHUMATENIBCTBA C YIETOM
ycnoBust cBobonHOH mpeccel (Dawes, 2017). B oToenbHBIX ciiydasx aBTOpPBI TOBOPSAT O
HaxoxneHnrn CMU oz IBYCMBICICHHON CHCTEMOW KOCBEHHOTO ITyOJIUYHOTO KOHTPOJSA
(an ambiguous system of indirect public control) (Chaney, 1972).

VYdeHble KOHCTATUPYIOT, YTO B YCIOBUAX IEMOKPATHH OOIECTBO KOHTPOJIUPYET IO-
JUTHKOB TIOCPEICTBOM BBHIOOPOB, PEHTHHIOB MOJIUTHKOB, IPOTECTOB U APYTUX MEXaHU3-
MOB. B ycJ0BHSAX HEONpeneIeHHOCTH, B YACTHOCTH CBSI3aHHOW C paclpoCTpaHEeHHEeM HO-
BOW KOPOHaBUPYCHOM WH(EKINH, MOTUTHIECKAsT CTAOMIBLHOCTD TIOJIEPKUBACTCS 001IIe-
CTBCHHBIM NPU3HAHKUEM JIEHCTBUH ITOJIMTHKOB, B TOM YHUCIIE U MO0 00ECIIEYCHUIO TIOCTaBOK
JKU3HEHHO Ba)KHBIX TOBAapOB, HampuMep, BakuuHel npotus COVID-19 (Tsyganov, 2021).
[MpumeHnTENBHO K MyOIMYHOMY (PMHAHCOBOMY KOHTPOJIIO YUEHBIE TOBOPAT O TEHICHIINU
HEHTpaIu3aury (GUHAHCOBOTO PETyIMPOBaHUs U GUHAHCOBOTO KOHTPOJIS BO MHOTHX CTpa-
HaX B OTBeT Ha 3koHoMmueckuit kpuzuc 2008 r. (Ladner, A. et al., 2019).

Taxum 00pa3oM, TpU3HAK MyOIMIHOCTH (ITyOIMYHOCTH) MPOIIECCOB (IeHCTBUH, es-
TETbHOCTH, HHCTUTYTOB) OTPA)KaeTCsl B HECKOJIBKUX BapHaHTaX MOHUMAaHMS, CPen KOTO-
pbIx BeiienauM: 1. OTKPBITOCTD, TITACHOCTE; 2. BHeNHecTh (HaxoxIeHue CyOheKTa BO3AeH-
CTBHSA 3a MPeACIIaMA OTIPEICIICHHON CUCTEMBI, BBICTYIIAIOMIEH 00BEKTOM BO3ACHCTBHA); 3.
AHTOHHMM "acTHOCTH; 4. 3aTparnBaHue HHTEPECOB MHOXKECTBA (MHOTHUX JIUI); 5. YdacTue
MHOeCTBa (HEOIpeaeNICHHOro Yicia JIMI) B mporecce; 6. KoMMyHHKaTHBHBIA colMaib-
HBI HHCTHTYT; 7. [IpuHIMNI conmansHOTO B3anMoaencTBus; 8. ConuanbHas (00IecTBeH-
Has) IICHHOCTbD.

[Ipy ucmonb30BaHUM KaTETOPHU «ITyONUYHBI» MPUMEHUTEIBHO K ONpeAeiIeHHON
ctepe oOIIECTBEHHBIX OTHOIICHUH (B cepe IKOHOMUYECKHX, KYIbTYPHBIX, TPYIOBBIX,
CENIbCKOXO3SMCTBEHHBIX M WHBIX) B OOJIBIIIMHCTBE CIIy4aeB B HEe 3aKJIaIbIBACTCS CMBICT
BHEITHETOo (haKTopa Mo OTHOUICHHUIO K BBIICTIEHHON, HA OCHOBAHHHU OIPE/ICIICHHBIX KpUTE-
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pueB 06ocobnenHoi chepe. B aToM cMBIciie myOIUIHBIA KOHTPOIL M HA/I30P B OMpeEe-
JICHHOH c(hepe BKIItoUaeT B ce0sl KOHTPOJIBHO-HA[30PHOE BO3/CHCTBUE HA 3Ty c(pepy aKTo-
POB (CHJI, HHCTUTYTORB), HE BXOASIIHNX B HEE camy.

Hyﬁﬂlfl‘lﬂlﬂﬁ KOHTPOJb U HAA30P B 9dKOHOMUYECKUX OTHOHICHHUSX

C yueToM H3J10KEHHOT'O BBIIIE IIyOJUYHBIH KOHTPOJIb U HA30p B 3KOHOMHUKE MOXKET
OBITH OTIpEJIeNICH C TOUYKH 3PEHHUS €T0 MECTa M MPEEIIOB B CUCTEME Iy OJIMYHOTO YITpaBie-
HUS B CIIEAYIOMIMX BapUaHTaxX MO3ULIMOHUPOBAHUS:

1) kKak KOHTPOJIb OPTraHOB MyOJUYHOW BIACTH DKOHOMHUYECKOU cdepbl (y3Kuit
MOIXO0M);

2) KaK OTKPBITBIH, TPAHCIAPEHTHBIA KOHTPOJb 3a IESTEIBbHOCThIO SKOHOMHUYECKHX
CyOBEKTOB, KOHTPOJIb, HHPOPMALMS O MPOLEAYpPax, pe3yabTaTaX M MHBIX ITOKa3aTelsix
KOTOPOT'O JOCTYIIHA 3aUHTEPECOBAHHBIM JIULIAM;

3) Kak M000# BHEIIHUI KOHTPOJIb 32 SKOHOMHUYECKON AEATENBHOCTBIO X03IHCTBYIO-
KX CYOBEKTOB (TOCYAapCTBEHHBIH, MYHUIMINATbHBINA, ayIUTOPCKHH, OOIIECTBEHHBIN
U 7p.), IO CyTH JIF000H KOHTPOJIb 332 UCKIIOUCHUEM BHYTPHOPTaHU3ALMOHHOTO KOHTPOJIS
Y CAMOKOHTPOJIS;

4) KaK KOHTpOJIb, HAIIPABJICHHBIA Ha NOCTH)KEHHE OOIIUX IHeield SKOHOMHUYECKOTO
B3aUMOJICHCTBHS (3TUMH LIETSIMH MOKET OBITh 3KOHOMHUYECKHUI POCT, YCTOHUMBOE Pa3BU-
THE, MHTETPaIUs SKOHOMUKH HECKOJIBKHUX FOCYIAPCTB U Jp.) U (MIIK) obecrieueHrue o0mmx
MHTEPECOB YYACTHUKOB MOJJOOHOTO B3aMMOICHCTBUS;

5) KaK KOHTPOJIb, JIOTHYHO BCTPOCHHBIH B CHCTEMY ITyOIMYHOTO yIpaBlIeHUs, HMEIO-
I OTIPENIeNIEHHOE MECTO B HEPAPXUH Ty OJINYHO-IIPABOBOI'0 MEXaHU3Ma, BHIIOIHAIOIINN
B HEM COOTBETCTBYIOIIYIO POJIb.

C TOYKH 3peHHus Y3KOTo MOAX0Aa MyOJHUYHBIH KOHTPOJIb B SKOHOMHUKE 00YCIIOBIICH
CyOBEKTHBIM COCTABOM €ro mporeayp. Eciau MBI orpaHnunBaeM CyOBheKTa OpraHoM Iry0-
JIMYHOM BJIACTH C TO3MLUN €e HOPMATHBHOTO 3aKpeIuleHus: (OpraHbl rocyJapCTBEHHOTO
yIpaBJICHHsI, HHBIE TOCYAapCTBEHHBIE OpPraHbl, OPraHbl MECTHOTO CaMOYIPaBJICHHS), TO
9TO JIMLIb OJJHA PA3HOBUAHOCTH CyOBEKTHOM CTPYKTYPHI OJOOHOTO KOHTpous. Eciu Mbl
UCIIOJIb3yEeM IIOHATHE ITyONMYHOM BIACTH BO BCEX €€ MPOSBICHUSAX (TOCyAapCTBEHHAs
BJIAaCTh, OOIIECTBEHHAs BJAacTh, MECTHOE CAMOYIpAaBICHUE — MYyHHLUIAJIbHAs BJIACTD)
(Avakyan, 2022), To 3T0 yXe OoJiee pacHIMpeHHAs MO3UIMS (PacIIMPEeHHAs B Mpeenax
HAaIlMOHATBHOM IOPUCIUKINN). TpeTbM BapHaHTOM MOXET CIIy>KUTh 00bEJUHEHUE HaIH-
OHAJIBHBIX M HA/IHAIIHOHAJBHBIX OPTaHOB BJIACTH B MHTETPAIIMOHHBIX SKOHOMHUYECKHX 00-
pasoBaHmsIX (K mpuMepy, EBpasuiickuii sxonomunueckuii coro3, EADC). O1o no3unus, pac-
HIMPEHHAs C y4€TOM HaJHALMOHAIBHON IOPUCAMKLINYU MM MaKPOIKOHOMHYECKOTO (ax-
TOpa.

10.A. TuxomMupoB roBopuT 0 MOIM(HUKALNN KOHTPOJIBHOW NESITEIBHOCTH B cepe
9KOHOMUKH. K ee mposiBIeHNAIM yUeHBIH OTHOCHT:

— KOHTPOJIb 3a COOMI0eHHEM OIOPKETHOTO U HAaJIOTOBOT'O 3aKOHOIATEIbCTBA,;

— KOHTPOJIb 32 COOMIOACHUEM 0053aTeNIbHBIX TPEOOBAaHMH rOCY JApPCTBEHHBIX CTaH-
JapTOB;

— KOHTPOJIb COOIIOIEHHSI TEXHOJIOIHIECKUX IIPABUIT;

— KOHTPOJBHO-PETYIUPYONIHe (HYHKIINU TAMOXCHHBIX OPT'aHOB;

— BaJIIOTHBIA U 3KCIIOPTHBIH KOHTPOJIB;
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— ayauT (KOHTpoJIbHAs (DYHKIIHS 110 MTPOBEPKE MPABHIILHOCTH COCTABIICHHUS (PHHAH-
COBBIX JOKYMEHTOB);

— CaHWTapHO-3IH/EMHOJIOTHYECKUH KOHTpoib u 1p. Ilo ero mMHeHuro, QyHKIUU
rOCYJapCTBEHHOTO KOHTPOJISI B 9KOHOMUYECKOH cepe MMEIOT BEICOKYIO OOIECTBEHHYIO
3HAYMMOCTh M UMH Henb3s npenedperath (Tikhomirov, 1995:113—114).

HuTepec k myOamyHOMY KOHTPOIIO ¥ MHBIM (opMaM ydacTusi U (WJIHM) COy4YacTHS
(Ipexie Bcero SKOHOMHUYECKOT0) 00YCIIOBIIEH TAaKXKE Pa3BUTHEM KOHIIEITH YKOHOMHUKHU
COBMECTHOTO TIOTPEOJICHHS WIIM SKOHOMHKH COBMECTHOTO Hcmonb3oBanus (the sharing
economy (sharing — pa3genenue, pacnpenenenue)). Ee Takke Ha3pIBAIOT YKOHOMHUKOI
yuactusi. OMHAM U3 €€ TOCTYJIAaTOB SBISETCS OPHEHTAINS IKOHOMHYECKHUX CyOBEKTOB Ha
COTPYZHUYECTBO, a HE HA KOHKYPEHIIUIO.

B caMoM y3KOM CMBICIIE ydacTHe TOCyJapcTBa B SKOHOMHUKE 3aKIIIOYaeTCsl B TOM,
4TOOBI TOMOYb HCTIPABUTH COOU PHIHKA WJIM CUTYaIluH, B KOTOPBIX YaCTHBIC PHIHKU HE MO-
TyT MaKCHMHU3HUPOBATh IEHHOCTH, KOTOPYI0 OHHM MOTJIH OBl CO37aTh ISt 00mecTBa. ITO
BKJIIOUaeT B ce0s Mpe0CcTaBIeHUE OOLIECTBEHHBIX OJlar, MHTEPHANN3AIUI0 BHEITHHUX (-
(exToB (MOCIEACTBUS YKOHOMUYECKOH IEeATEINBHOCTH IS HECBA3aHHBIX TPETHUX CTOPOH)
1 obecredeHne KOHKYPEHIHH'.

DKOHOMHKA COBMECTHOTO UCIIOJIb30BAHMUS BKIIFOUAET B Ce0s MHOXKECTBO Pa3IMIHBIX
(hopM KOMMEPYECKOT0 1 HEKOMMEPUECKOI'O CBOMCTBA. B mocieanee BpeMsi HEKOMMepye-
CKre TIaTGOPMBbl M MHUIIHATUBEI COBMECTHOTO HMCIIOIB30BaHUS YAaCTO PACCMAaTPUBAIOTCS
Oosiee OJarOCKIOHHO, YeM KOMMEPUECKHE MPEANPHATHS, HE B MOCICTHIOI OYepe/b Io-
TOMY, YTO OHH COCTOSIT U3 €INHOMBILIICHHUKOB, Y4aCTBYIOIIMX B COBMECTHOM U COBMECT-
HOM TMOTPEONCHUH, CBS3aHHBIX C PSJAOM COIHUAIBHBIX WM OKOJOTHYECKUX TpoOIeM
(Cheetham & John, 2021).

[IpencraButenu paccMatpuBaemoro HampasieHus [lanc u [Ipoacu B 2015 1. 06pu-
COBBIBAIOT BCEOOBEMITIONIYIO CTPYKTYPY, MPETHA3HAYSHHYIO HE TIPOCTO M Kiaccupuka-
MM SKOHOMHKHA COBMECTHOTO TOTPEOJIeHHSI KaKk TaKOBOM, HO, CKOpee, Ul «aHajm3a
JOXHBIX (QopM, aHaM3a ABMKYIIMX CHII TIEPEX0/a OT OJHOTO THUIA K JIPYrOMYy U, TaKUM
00pa3oMm, BBISIBIICHHSI OCHOBHBIX TEHACHIIMI B COI[MATIbHBIX OTHOILICHHUSX, BEI3BAHHBIX 9KO-
HOMHKOH coBMecTHOTo notpebnenus» (Pais & Provasi, 2015).

[To MHEHHIO JPYTUX aBTOPOB, SKOHOMHKA COBMECTHOTO HCIIOJIH30BAaHUS MPEJICTAB-
nsieT co0oi HOBYIO (hOpMY 3KOHOMHYECKOTO 0OMEHa, KOTopas CocOOCTBYeT NMOTpebie-
HUIO TOBapOB U YCIIYT HA OCHOBE MPUHIIMIIOB COBMECTHOTO NCIIOJIB30BaHMSI PECYyPCOB, Bpe-
MEHHOTO BJaJeHus U noctyna K nudpossim miatpopmam (Hofmann, Sabe, Braccini &
Za, 2019). Ilocneaaue BBICTYIAIOT KAY€CTBEHHO HOBOUW (POPMOI B3aUMOACHCTBUS TOCY-
JlapCTBa, MyOJIMYHOHN BIIACTH C TPaKIaHAMHU U OPTaHU3AIUSIMHU, 110 CYTH, TEHEPUPYIOT HO-
BOE€ IMMOHNMAaHNE YYaCTHS BIACTH B YKOHOMHUYECKHX OTHOIICHHSX.

CoBpeMeHHBIE YUEHBIE ONPEISISIOT PA3IUYHbIE YPOBHU CONMAIBLHON BKIIFOYCHHOCTH
B 9KOHOMHKY (CXeMa XapaKTepu3yeT MATh GOPM COLHAIbHON HHTErpaliu: «0OMEH», «CO-
TPYJHUUYECTBOY», «B3aUMHOCTBY, «0OIIUH Imyim» u «1mepepacnpeneneuue») (Pais & Provasi,
2015) u mpu3HAIOT TOT (haKT, 9TO YKOHOMHKA COBMECTHOTO HCITOIH30BAHUS MOXKET CTaTh
Ba)XHBIM (pakTOpoM Oy IyIIMX MpeoOpa3oBaHU AJs TOCYAaPCTBEHHOTO CEKTOPA, ECIIH TOC-
YAApCTBEHHBIH CEKTOP PACIIMPUT CBOIO POIIh 32 MPEEIIbl CTPOTO PETYIUPYIONIETO OpraHa
(Hofmann, Sabe, Braccini & Za, 2019). Takum o0pa3om, KOHICTIHS >KOHOMHKH
COBMECTHOTO WCIIONIB30BAHUSl «Pa3ABHTAcT» TPEAENbl TOCYIapCTBEHHOTO YYaCTHs

® Moffatt, M. The Government's Role in the Economy. ThoughtCo. 30th July 2021. Available at:
thoughtco.com/the-governments-role-in-the-economy-1147544. [Accessed 24th July 2022].
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B OKOHOMHUKE, JIOTIOJNHSISI IPUBBIYHYIO, TPAJAUIMOHHYIO WM YCTOSBIIYIOCS POJIb PEryJis-
TOpa HOBBIMH POJISIMH U CTaTyCaMH, CPEAH KOTOPBIX, K MPUMEPY, CTaTyC «TOCYAapCcTBO-
nudposas rathopmay.

Hudposuzanus nyoJJMYHOr0 KOHTPOJISI U U3MEHEHHE POJIM TOCy1apcTBa

Cunraercs, 9TO HAYYHBIN U IPAKTHYECKUH HHTEPEC yUEHBIX K alTbTepHATHBHBIM (hop-
MaM 2KOHOMHYECKOH NeATeTLHOCTH BO3POC MOCIe IKOHOMHIYeckoro kpusuca 2008 r. Yue-
HBbIE HAa4aJH NEePEOCMBICIMBATh PHIHOUYHBINA KalnuTaau3M, 00palasch K albTepHATUBHBIM
(hopMaM IKOHOMHYECKOH OpraHu3aIlii, OJHONH M3 KOTOPBIX CTajla IKOHOMHKA COBMECT-
HOT'O TIOTPEOJICHHUS, B KOTOPO YIIOp JIeNIAICsl HE Ha YaCTHYIO COOCTBEHHOCTb, @ Ha JIOCTYII
K MIPOAYKTaM U yCIIyram, a IpHOPUTETHBIM MPU3HAETCS KOOTIEPAaTUBHOE, a HE KOHKYPEHT-
HOE ToBeJeHHe Ha pbIHKe. [[udpoBuzanus BRIBOIUT MaHHBIN JOCTym U (WiIu) oOMEH
Ha 0oJiee BRICOKHMI YPOBEHb. IHTEPHET CTAHOBUTCS CBA3YIOMICH IIaThOpMOH, T1e TIOTCH-
UaJibHbIC TTApTHEPHI 0 0OMEHY BBIPaXKAIOT CIIPOC Ha OMpECTICHHBIN TOBAp WIN pa3Me-
IIAFOT MPEIJIOKEeHHe UCIONIb30BaTh WX pecypc. [lo cyTu pedp uMaeT o codeTaHWUHM WU
TPUSAWHCTBE ITU(MPOBBIX TEXHOJIOTHH, 3aKOHOB PBIHKA M «MYIPOCTH TOMIE» (Shmidt,
2019:148—171).

[Ipu 3TOM y4eHBIe aKTHBHO HCCIEAYIOT POJIb TOCYAapCTBEHHOTO CEKTOPa B pa3BUTHU
SKOHOMHUKH COBMECTHOTO HCITOJIb30BaHUs, KOTOPask MO3UIIMOHUPYETCS B Ka4eCTBE MPe0d-
pasytromiero gakropa JUis ToCyIapCTBEHHOTO CEKTOpa B YCIOBHSIX HBIHEIIHEH U(PPOBOit
TpaHcpopmarun. Jlo HeaBHETO BPEMEHH TOCYAapCTBEHHBIM CEKTOP BBICTYIAI B OCHOB-
HOM B KayeCTBE PEryJHPYIOIIEro OpraHa B SKOHOMHKE COBMECTHOTO HCIIOIB30BAHUS,
a MCCIIEJIOBAHUS POJIM TOCYJAPCTBA B 9KOHOMHYECKUX OTHOIICHHUAX OTPAHUINBAIINCEH €r0
pOJBI0 Kak CyObeKTa, OTBETCTBEHHOTO 32 HOPMAaTHBHO-NPaBOBYIO peryisinmio. Ceifyac
y TOCy/apCcTBa B TAaKOM PKOHOMHKE BBIAEISIOTCS KAUeCTBEHHO HOBBIC POIIH, CPEIU KOTO-
PBIX POJIM KIIMEHTA, TOCTABIMKA yCIYT M MOCTaBIINKA TUIaTGOpMBL. B cBsI3u ¢ 3THM y4e-
HBIE OTCTaMBAIOT MMO3MIINH, COTJIACHO KOTOPHIM rOCYIAPCTBO B IIEJIOM, €r0 PETYIIHPYIOLIHE
Y KOHTPOJIUPYIOIINE OPTaHbl MOTYT OBITh aKTUBHBIMH Y4aCTHUKAMHU SKOHOMHUKH, TOOLLPSIS
COBMECTHYIO 3KOHOMHYECKYIO JIEATENBHOCTh, KOTOpas Mo3BojsieT Ooiee dddexTuBHO
MIPEIOCTABIATh TOCYJapCTBEHHBIE YCIIyTH, aKTUBHO TIPeJyIaraTb U apeHA0BaTh TOBAPHI, Ta-
KHe Kak 000opyIoBaHue, yepe3 miaTopMbl COBMECTHOTO MCHOIb30BaHus. [Ipu 3TOM oHM
MPHU3HAIOT, YTO YKOHOMHKA COBMECTHOTO HCIOJIB30BaHMS MOXKET CO37aBaTh Kak HOBEHIE
BO3MOJKHOCTH, TaK M HaNPSDKEHHOCTH ISl TOCYJapCTBEHHOTO CeKTopa (IIMPOKO H3BECT-
HBIH citydaii ¢ TpancniopTHoM komnanueit Uber, co3maBiieii HaIpsHKeHHOCTh B 007acTsIX,
re HeoOXOIMMOCTh PEryJHpOBaHMs TaKCH IpPHUBENAa K CO3JAaHHIO TOCYIapCTBEHHBIX
morononuit) (Hofmann, Sebe, Braccini & Za, 2019).

UzmeHeHne ponu TyOJNMYHOW BIIACTH B PETYJSIMHM 3KOHOMHUKH IPEIIIOJIaraioT
Y MHBIE HAIIPABJICHUS Pa3BUTHUS SKOHOMUYECKOH MbIcii. Cpein HUX: SKOHOMHKA COTUAAP-
HocTH (solidarity economy), S5KOHOMHKa 3aMKHYTOTO IMKIa (circular economies) u ap.

DKOHOMHKA COTMIAPHOCTH PACCMATPHBAETCS B KAUECTBE aJIbTEPHATHBHOM CTPAaTETUH
PasBUTHS, ABWKEHUS, KOTOPOE MPEAOCTABIACT 3KOHOMHUYECKHUE BO3ZMOKHOCTH pabOTHU-
KaM KOJUIEKTHBHOTO MTPOU3BOJICTBA M PACIIMPSIET UX BO3MOXKHOCTH, ONarojaps y4acTuio,
cpencta 00pr0bI ¢ OeqHOCTRIO (Dubois, 2021).

Y4eHble cipaBeNIMBO OTMEUATOT, UTO s 3((hEKTUBHOTO BHEAPEHSI SKOHOMHUKH CO-
JUIAPHOCTH pellaroliee 3HaueHHEe HMEIOT YCTOHYMBAas TOCyNapCTBEHHAs BIACTb,
aKTUBHOE BOBJICUCHHE 3aWHTEPECOBAHHBIX CTOPOH M BOCIPUHUMYHBOCTh K CETEBOMY
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ympasieanio (Cramer, 2022). [{ludpoBuzanus rocy1apcTBEHHOTO YIIPaBICHUS B IIEJIOM, a
TaKXe KOHTPOJIS M HaJ30pa B YaCTHOCTH MPUIAET YIPABICHUIO, €ro (PYHKLHUSIM CETEBOU
xapakrep (Agamagomedova, 2021).

Taxum 00pa3oM, COBpeMEHHOE pa3BUTHE IKOHOMHYECKHX OTHOIIEHHUI 00yclaBiu-
BaeT TpaHc(hopMalrIo pOJIM M MeCTa TOCYAapcTBa B YIPaBICHUH IKOHOMUYECKUMH TPO-
neccaMy. MeHsieTcs U coziepKaHue ynpaBiieHuecKuX (GpyHKIuH myOauMyHO BIacTH, X ap-
CEeHaJI ¥ COOTHOILIEHHE JIPYT C APYT'OM B OOILIEM MEXaHU3ME PETyIMPYIOIIEro BO3ACHCTBUS
Ha SKOHOMHYecKylo chepy. Lnbpousanns myOIMyHOTO yIpaBICHHUS B LEJIOM, a TaKKe
OTAETBHBIX ero (YHKIHNA TPAHCPOPMUPYET MECTO U POJIH TOCYIAPCTBA B IKOHOMUYICCKOM
Y MUHOM B3auMOJIecTBUH. TpaJuIMOHHBII CTaTyC roCcyJapcTBa Kak peryisaTopa yCcTynaer
MECTO UHBIM CTaTycaM rocy1apcTBa, TCHEPUPYET OTHOCUTEIBHO HOBBIE (DOPMATHI €T0 MPH-
CYTCTBUA B DKOHOMHUYCCKHUX, COIIMAJIBHBIX W MHBIX OTHOIICHUAX, OTPAXKACT ITOABJIICHUC
CETEBBIX CBOICTB B YIIPaBJICHUH.

CTpyKTypa Ny0JTUYHOIr0 KOHTPOJISI M HAI30pa B IKOHOMHKeE

CtpyKkTypa myOINYHOTO KOHTPOJIS U Ha/30pa B 3KOHOMHKE MOXKET OBITh BBIJIEIEHA
10 Pa3HBIM KPUTEPUSM: CYOBEKTY, OOBEKTY KOHTPOJIS U HaJ30pa, cepe OCyIIeCTBICHHS,
dbopmam u mp.

CTpyKTypHupOBaHHE MyOJUYHOTO KOHTPOJS M Hag30pa B 3aBUCHMOCTH OT CyObeKTa
OCYILECTBIICHNSI KOHTPOJIbHO-HA30PHOM NesITeNbHOCTH Hanboee TPaAULMOHHO U JJOCTa-
TOYHO paclpocTpaHeHo. HarmsaHpIM MpuMepoM 3/1eCh MOTYT CIYXKUTh HayYHbIE TIO3ULIUU
B 0011acTu (huHAHCOBOTO KOHTpOIIsL. CaMoe MPOCTOE U yTPUPOBAHHOE MOHUMAHUE Iy Onny-
HOT'O KOHTPOJISI 4aCTO OTPAXAETCsl B CTPYKTYPUPOBAHUH IIyOJIMYHOrO (PHHAHCOBOTO KOH-
TPOJISL, IPEACTABIISIFOIIETO COOOH CyMMY TOCYJapCTBEHHOI'O M MYHHUIMIIAILHOTO (pHHAH-
coBoro koHTpous (Shichanin, 2021:155). IIpu 3ToM yueHble KOHCTaTUPYIOT TOT (paKT, 4TO
o0BbeIMHEHNE TOCYAAPCTBEHHOTO M MYHHIIMIIATBHOTO KOHTPOJS MOJ OJAHUM MOHATHEM
mMyOJIMYHOTO KOHTPOIIS TakKe MOXKET MMETh cropHbIH xapakTtep (Ryabova, 2019:104),
a TaKXKe OTMEYalOT CIOKHOCTh «BCTPAMBAHUSI MYHHUIMIAJIBHOTO KOHTPOJIA B OOLIYIO
cucteMy myonuaHoro koHTpois» (Peshin, 2019:314).

B ¢uHaHCOBO-IPaBOBBIX MCCIIEAOBAHUAX YUEHBIMH YETKO Pa3rpaHUYMBAIOTCS ITyO-
JIMYHBIA U 00IIIECTBEHHBIN (PUHAHCOBBIN KOHTPOJIb, IPUYEM MOCIETHUI OTOXKIECTBIIETCS
C HErOCyJapCTBEHHBIM.

E.B. TepexoBa moHHMaeT 1O OOIIECTBEHHBIM (HETOCYIapCTBECHHBIM) (DMHAHCOBBIM
KOHTPOJIEM COBOKYMHOCTH MEPONPHATHI, NPOBOAMMBIX OOLICCTBEHHBIMUA OOBbEAMHEHH-
savu U rpaxxaanamu (Terekhova, 2007:4). [Ipyrue ydeHble TakKe aKIIEHTUPYIOT BHUMaHUE
Ha CyOBEKTHOM COCTaBe MOJ0OHOTO KOHTPOJIA M MPEIararoT «BOCCO3AAaTb» CHHEPTHIO
MPaBOBOTO PETyJIHMPOBaHMS TOCYJApCTBEHHOIO W OOIIECTBEHHOTO (PUHAHCOBOTO KOH-
TpoJIs, onpeneauB (HOpMbl KOHTPOJISL, a TAKXKE METOJbI IIPOBEIEHHSI OOIIECTBEHHBIX KOH-
TPOJIBHBIX MEPOMPUSATHIA, TOPSIOK B3aUMOACUCTBHS OPraHOB OOIIECTBEHHOT'O KOHTPOJI,
B TOM YHCJIE C IPAaBOOXPAHUTEIBHBIMUA OpPraHaMy, B LEIAX 3 (GEKTUBHOTO U PE3yIbTaTHB-
HOT0 HKCIOJb30BaHMs (PMHAHCOBBIX W HMHBIX pecypcoB rocyaapcrBa (Kikavets, 2022).
Psn aBTOpOB Ipu XapakTEPHCTHKE OOIIECTBEHHOTO (DMHAHCOBOTO KOHTPOJI 0OpamaroT
BHUMAaHUE Ha HaJIW4YKMe 0043aTeIbHON LeJIn OJO0HOM NesATeIbHOCTH — MOATBEP)KICHNE
MPaBOBOT0, PAIMOHANBHOTO M IIEJIEBOTO HCIIOJIB30BAaHUS OOIIECTBEHHBIX PECYpCOB
(Kotov, 2013:7).

Cornacuo yactu 1 crarbu 4 ®denepanbHoro 3akoHa «O0 OCHOBaX OOIIECTBEHHOIO
koHTpoJis B Poccuiickoii ®enepanun» moJi OOIIECTBEHHBIM KOHTPOJEM MOHUMAETCS
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JeSITENbHOCT CyOBEKTOB OOIIIECTBEHHOIO KOHTPOJIS, OCYILECTBIIsIeMast B LieJIsIX HaOmoe-
HUS 32 I€ATENBHOCTHIO OPIaHOB I'OCY1aPCTBEHHOM BJIACTH, OPTaHOB MECTHOTO CaMOYTIPaB-
JIeHUs1, TOCYJApCTBEHHBIX U MyHHLMIAIbHBIX OpraHU3aluii, MHBIX OPraHOB M OpraHu3a-
U, OCYIIECTBISIONINX B COOTBETCTBUH C (heZiepaTbHBIMH 3aKOHAMH OTAEIbHBIE ITyOIHd-
HBIE TIOJTHOMOYHS, & TAKXKE B LIEJISIX OOIIECTBEHHOW MPOBEPKH, aHAIN3a U O0IIECTBEHHON
OLICHKH M3/[aBaeMbIX MM aKTOB U TPMHMMAEMBIX PELICHHIA .

[IpuMennTENEHO K OONIECTBEHHOMY (DMHAHCOBOMY KOHTPOIIIO YYEHBIE OTHOCAT K
CcyObeKTaM MOJ00HOI0 KOHTPOJISI MHCTHTYTHI I'PaXKTAHCKOTO OOLIecTBA M OTACIBHBIX
rpaxnan (Lapina & Lapin, 2012).

Bonee uccnenoBaHHBIMU B IOPUJIMYECKON HayKe BBICTYHAOT BOMPOCH! IIyOIMYHOIO
(MHAHCOBOrO KOHTPOJIS, YTO HMPEACTaBIAETCS 3aKOHOMEPHBIM C TOUKH 3PEHUS XPOHOJIO-
THYECKOTO pHUopuTeTa (MMPU3HAHHOTO MEPBEHCTBA) TOCYIAPCTBEHHOTO (PMHAHCOBOTO KOH-
TPOJISL B 3BOJIIOLIMH TOCYAaPCTBEHHON KOHTPOJIbHO-HAA30PHOM AEATENbHOCTH. Pasnnuneie
acrmeKThl MyONuIHOro (PUMHAHCOBOTO KOHTpoONsa paccMmaTpuBamch E.1O. I'padeBoit
(Gracheva, 2016), E.B. Ps6oBoii (Ryabova, 2019), npyrumu aBropamu. B ycioBusx mud-
POBU3AIMH SKOHOMUKHU Y4EHBIE TOBOPSAT O ITyOIMIHOM U(PPOBOM (PUHAHCOBOM KOHTPOJIE
(Antroptseva, 2022). U.A. {unaenuanu jaenaeT BbIBOA O (OPMHUPOBAHUU B CHUCTEME
¢uHaHCOBOro IpaBa MOAOTpPAciv (UHAHCOBO-KOHTPOJIBHOTO MpaBa, KOTOPYIO MOXHO
OIIPENICNINTh KaK COBOKYITHOCTh (PHHAHCOBO-NIPABOBBIX HOPM, PETYIUPYIOIINX KOHTPOJIb-
HBbIE OTHOLICHUS, CKIIQABIBAIOIIMECS B TpoLecce MyOInYHOi pUHAHCOBON AEATEIBHOCTH.
OHUHAHCOBO-KOHTPOJIFHOE MPAaBO paccMaTpUBACTCS B Ka4eCTBE MOJOTPACIN OCOOCHHON
yact puHancosoro npaea (Tsindeliani, 2014:99).

@DuHaHCOBBIN KOHTPOJIb B 3apy0e)XKHOM 3aKOHOJIATEIbCTBE B ONPEACIICHHBIX CIydasx
paccMaTpHBaeTCs B KaU4ECTBE PA3HOBHIHOCTH aAMHHHUCTpaTuBHOTO KOoHTpOJs (Pilipenko,
2019:122). Yro xacaercst myOIuIHOTO PUHAHCOBOT'O KOHTPOJIS, TO, IO MHEHHUIO YUEHBIX,
OH OCYIIECTBIIIETCS B yCTAaHOBJIICHHOM ITPaBOBBIMH HOPMaMU TOPSAKE BCeil cUcTeMoi op-
TaHOB TOCYJapCTBEHHOMN BJIACTH M OPTaHOB MECTHOTO CAMOYIIPABIIEHUS, B TOM YHCIIE CIIe-
IUaJbHBIMH KOHTPOJILHBIMH OpTaHaMHU, TIPH YYaCTHH OOLIECTBEHHBIX OpraHU3alui, Tpy-
JOBBIX KOJJIEKTHBOB U rpaxaad. Cucrema myOJudHOro (pMHAHCOBOTO KOHTPOJIS, HCXOAS
13 0COOCHHOCTEH MPaBOBOTO CTAaTyca OCYIIESCTBIISIONINX €ro CyObEeKTOB, BKIIIOYAET B ceOs
TOCYIapCTBEHHBINM, MyHHUIIUITATHHBIN, OOIIECTBEHHBIA M Ay TUTOPCKUH (PHHAHCOBBIA KOH-
tposb  (Belikov, 2021:6). IlpuMeHHTENPHO K CHCTEME MYHUIMIIAIGHOW BIIACTH
H.JI. Ilemn npu3HaeT, 4T0 MyHUIMIAIBHBIN My OJIMYHO-BIACTHBIN KOHTPOJIb KaK 0COOBIN
MyOJIMIHO-TIPAaBOBOM ()EHOMEH codYeTaeT B ceOe DIEMEHTH ITyOJMIHO-TIPAaBOBOTO
W yacTHoMNpaBoBoro perynuposanus (Peshin, 2019:311).

[TpumenuTenpHO K GUHAHCOBOMY M MHBIM BHIAM IIyOJHYHOI'O KOHTPOJISI HMEET Me-
CTO Y MHAS TTO3UIUS [T0 CTPYKTYPHOMY COAEPIKaHNIO0 KOHTPOIBHOH JesITETFHOCTH OPTaHOB
BiacTH. Tak, B CTPYKTypy MyOIMYHOTO 3KOJOTHYECKOTO KOHTPOJs (HAA30pa) YUeHBIC
BKJIFOYAIOT I'OCYAaPCTBEHHBIH 3KOJIOTHYECKUI KOHTPOJIb (HaA30p) U MYHUIUIIAIbHBINA 9KO-
noruyeckuid KoHTpoJb (Kichigin, 2012:47). E.B. Psiboa B paboTe, mocBAIIeHHON Iy OHy-
HOMY (PMHAHCOBOMY KOHTPOJIIO, TOHUMAET MO IOCJIEAHUM KOHTPOJb CO CTOPOHBI YIOJ-
HOMOYEHHBIX OPTaHOB rOCYJAapCTBEHHOMN BIACTH (FOCYAapCTBEHHBIX OPTaHOB) JTHOO0 IOpH-
JMYECKUX JIUL My Onm4Horo npasa (HanpumMep, banka Poccun), T.€. rocysapcTBEHHBIH KOH-
TpPOJIb, @ TAKXKE KOHTPOJIb CO CTOPOHBI YIIOJIHOMOUYCHHBIX OPTaHOB MECTHOT'O CaMOYIIpaB-
neHust (MyHHUIMIIANEHBIX OPTaHOB) — MYHUIMIIAIBLHBIA KOHTpoJb (Ryabova, 2019:104).

7 ®Oenepanphblii 3akoH 0T 21.07.2014 Ne 212-®P3 «O6 ocHOBax 0OO0IIECTBEHHOTO KOHTpoIs B Poccuiickoit
Deneparum» // Poccuiickas razera. 2014. Ne 163.
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BeinenieHre MecTHOTO U (eiepanbHOro ypoBHEH NPUMEHUTEIBHO K IyOJIuuHOMY (prHaH-
COBOMY KOHTPOJIIO SIBJISIETCSl HanOoJee yCTOSBLICHCS, TPAJUIMOHHONW XapaKTePHUCTUKON
ynpasnenus B chepe puHaHCOB, ynipaBieHus ¢puckanbHoro cpoiictsa (King, 1984).

Taxum 00pa3oM, MBI KOHCTATHPYEM OTCYTCTBHE €AMHOAYIIVS B IMO3UIIMH MO BKITIO-
YEHHUIO OOLIECTBEHHOTO0 KOHTPOJIS B ITyONWYHbBIE BUABI KOHTPOJIS, BBIIENAEMBIE B COBpE-
MEHHBIX YCJIOBHSIX.

OTnenpHO cileyeT cKa3aTh O POJIM CaMOPETyIMPOBAHNS B KOHTPOJIBHON JeSTEIbHO-
cTH rocynapcrsa. [Ipusnanue ee umeet Mecto. Tak, yueHbsle KOHCTaTHPYIOT, 4TO B TIOCIIEA-
Hee JISCSTUIIETHE B PETYJIMPOBAHNH JCATEIbHOCTH (MHAHCOBBIX YUpEexKIeHNH Bennkoopu-
TaHUHX ITPOM30LLIO0 MHOTO N3MEHEHNH, HAITPABJICHHBIX KaK HA yCUJIEHUE KOHKYPEHIINH, TaK
U Ha yJIydlIeHHE MOAOTYETHOCTH Iepe]l KIMEHTaMU U NOCTAaBIIMKAMU KalluTaja, IpuieM
mocjeaHee ObLIO Peajr30BaHO MOCPEACTBOM «camoperyaupoBaHus» («self-regulationy)
(Gwilliam, Hoskin & Macve, 1992).

[Tomaraem, 4To0 MOXHO TOBOPHTH O IBYX MOJX0/AaX K TOHUMAHHIO ITyOJIMYHOCTH MPH-
MEHHTENIHO K KOHTPOJIBHO-HAI30pHON AeATeNbHOCTH. B mepBoM citydae (y3kuit moaxox)
Iy OJINYHBIA KOHTPOJIb OTOXKIECTBIIAETCS C KOHTPOJIEM OPraHOB CUCTEMBI Iy OJIMYHOI BiIa-
CTH, BKIIFOUaIONIel B ceOs OpraHbl TPEX BETBEH BIACTH, WHBIE TOCY/IaPCTBCHHBIC OPTaHbI,
a TaKXKe OpraHbl MyHHLIMIIAJILHOTO yIpaBieHus. B aHHOM ciyyae KOHTpOJIbHAs AesITeNb-
HOCTh OO€CIeYnBaeTCs CPEACTBAMU aIMHUHUCTPATUBHOIO NPUHYKICHUS, XOTS NPUHYIH-
TEJNIbHBIA XapakTep KOHTPOJIbHO-HA/I30pHOHN NESTETHbHOCTH TaKKe HE SIBISETCS Oeccrop-
HeIM. Hamu B npeapinymux myOauKanusax BbICKAa3bIBAIACH MTO3MLMS, 3aKIIIOYAOLIAsIcCI B
MPU3HAHUK 0COO0TO, aIMUHUCTPATHBHO-IIPOIIEIYPHOTO XapaKTepa MOA00HOT0 MPUHYX-
nenus (Agamagomedova, 2020).

B paMkax momgoOHOTro y3K0ro noaxo/ia JIOTHYHBIM IPEACTABIACTCS O3UIUOHIPOBA-
HHUE OOLIECTBEHHOTO KOHTPOJIS B KAaueCTBE MEXaHWU3Ma BIMSHHSA HA MyOJUYHYIO BIAcTh
(Alebastrova, 2018), ocHOBaHHOE Ha OTTPaHWYEHHUU OOIIECTBEHHOTO OT MyOIWYHOTO,
HEOTHECEHUH OOIIECTBEHHOI'O B CTPYKTYPY ITyOJIHYHOTO.

Bropoii noaxon (mupokuii) HO3BOISET OTHECTH K CTPYKTYPE IyOIMYHOTO KOHTPOJIS
70001 BHEIIHUH 10 OTHOIIEHUIO K JESITEIbHOCTH 00BEKTa KOHTPOIIb, BKIIOYask KOHTPOJIb
o0miecTBeHHOCTH. JaHHBII MOAX0A MOXKET OBITH elle Oosiee pa3IBUHYT 3a CUET BKIIIOYE-
HUS B Iy OJMYHBIN KOHTPOJIb HE TOJIBKO HALIMOHANBHOTO YPOBHS KOHTPOJISA, HO M HaJHAIIM-
OHAJIFHOTO (WJIM UHTETPALIMOHHOTO), YTO B PaMKaX COBPEMEHHOM peryssiiuy SKOHOMHUYe-
CKUX OTHOLICHHUI NMEET Ba)KHOE 3HAUCHHE.

B onpezneneHHbx ciaydasx A 000COONEHUs ONpPEIEICHHOTO HANPABICHUS KOH-
TPOJISL M HAA30pa BEICTYHAeT UX 00beKT. Tak, B KOHTPOJb 3a MyOJUYHBIMHU PECYpPCaMU yue-
HBIE BKIIIOYAIOT TOCYNApCTBEHHBIH (PUHAHCOBBI KOHTPONb (OIOMKETHBIH KOHTPOJIb),
HAJIOTOBBIM, TAMOXKCHHBINW, BAJIFOTHBINM, MAPIAMEHTCKUI KOHTPOJIb, KOHTPOJb B chepe
3aKylOK M TOCYNApCTBEHHBIH CTpPaTerMYecKUid KOHTPOJb, W OOO3HAYAIOT MpOoOiieMy
«UX WHTETPANNN B paMKax KaKoh-To 0000meHHon aestenpHocTi (Komyagin, 2015).

[IpencraBnser uatepec no3unus E.B. Ps6oBoii 0 MecTe aynuTa B CTpyKTYype myOnny-
Horo (prHaHCOBOrO KOHTpOIIsA. COOCTBEHHUK, 00513aHHBII 3aKOHOM, HHULIUUPYET ay IUTOP-
CKYIO TIPOBEPKY He B COOCTBEHHBIX IIENISIX, a B MyOIMYHBIX. B 3TOM cMBICiie He3aBUCHUMBIi
KOHTPOJIb CO CTOPOHBI ayAuTOpa npuobperaet myOnnyHoe 3HaueHue. [1pu 3Tom aBTOpoM
IPU3HAETCSl YCIOBHOCTh OTHECEHUS] COOCTBEHHUKA K CyOBEKTY (PMHAHCOBOIO KOHTPOJIS,
TaKk Kak OH B JaHHOM Cly4ae He SBJseTrcd 3auHTepecoBaHHBIM juiioM (Ryabova,
2019:120). 3apy0OesxHbIe aBTOPHI IIPH XapaKTEPUCTHUKE MOJOOHOTO KOHTPOJISI HCIIONB3YIOT
KaTEerOpHH  «JICIETHPOBAHHBIX», «KOCBEHHBIX» TPOBEPOK WM «KOHTPOJIS BTOPOTO
ypoBu» (“delegated” and “indirect” inspections or “second-level control”) (Blanc,
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2012:61) u mogYepKUBAIOT 3HAYCHUE OTYETHOCTH W ayAWTa MPH (GUHAHCOBOM KOHTPOJIE
B OTAEJbHBIX cekTopax 3koHoMukH (Gwilliam, Hoskin & Macve, 1992).

Cy1ecTBYIOT ¥ HHbIE BapHally [0 IIOBOLY CTPYKTYPBI Ty OINYHOTO KOHTPOJIS B 3KO-
HoMu4eckoi cdepe. Tak, MPUMEHUTENBHO K KOHTPOIIIO 32 ONEPALUSMH C JCHEKHBIMU
CpEACTBAaMH, CBS3aHHBIMH C JIETaNM3alield JOXOAOB, MONYyUYEHHBIX MPECTYMHBIM ITyTeM,
yUYCHBIE TOBOPSIT O IyOJIMYHOM KOHTPOJIE, KOTOPBIH OCYIIECTBIISIETCS B paMKax 00s3aTelb-
HOT'O KOHTPOJISl, IPOBOJAMMOTO YITOTHOMOYEHHBIM TOCYyIapCTBEHHBIM opranoM (Pocdun-
MOHHUTOPHHTOM), © BHYTPEHHETr0 KOHTPOJIS, OCYLIECTBISIEMOTO HEITOCPEACTBEHHO CaMUM
NPEANPHUITHEM, B TOM YHUCIIE ITyTEM ITPUMEHEHHUS CUCTEMBI KoMIutaegHca (Abramov, 2020).

CTpyKTypHupOBaTh MyOJMYHBIA KOHTPOJIb M HAA30P B SKOHOMHKE MOKHO HE TOJIEKO
1o cyObekTaM 1 (hopMam ero OcymecTBICHNUS, HO U Ha OCHOBE Pa3rpaHUYEHHs] KOHTPOJIb-
HOW M HaJ30pHON COCTaBIIAIONIMX TAaKOW JesTeNbHOCTH. He BaBasich B CyIIecTBO MoJe-
MHKH O Pa3rpaHUYEeHHN KOHTPOJIBHOM M HaZA30PHOM JECATEILHOCTH B CUCTEME ITyOJIMYHOTO
yTpaBieHus (HE 3TO SBISIETCS IIETbI0 HACTOSIIETO HCCIISIOBAHNSA), OTMETHM, YTO CIIEITyeT
IuddepeHInpoBaTh TaHHbIE YIIpaBieHYeckne PyHKIUU. VX COOTHOLIEHUE, ONTUMAIBHOE
COYETAaHUE BBICTYIIACT yCIOBHEM 3(P(HEeKTHBHOCTH ITyOIMYHO-IIPAaBOBOTO BO3/EHCTBUS B
orpeJiesieHHOH chepe 00IecTBEeHHBIX OTHOIICHUH.

3akaouenue

[IpoBeneHHbII aHATH3 [TO3BOJSIET KOHCTATUPOBATH OTCYTCTBUE B COBPEMEHHOM I0pH-
JTUYECKON HayKe OJHO3HAYHOM MO3MIIMHU MO BOMPOCY KPUTEPHUEB OTHECEHUS KOHTPOIBHO-
HaJI30pHOM JIeSTeIbHOCTH K MyOnuuHoi. [logaraem, 4To JOMUHUPYIOIIMMHI KPUTEPUSIMH B
JAHHOM CJIy4ae IIPU3BAHBI BBICTYIIUTh HE CyOBEKTHI OCYIIECTBICHUS KOHTPOJIS U HaA30pa
(KaK 3TO MPUHSATO CUUTATH), & BCTPOCHHOCTh MEXaHM3MOB KOHTPOJISA U Hag30pa B LEIOCT-
HYIO CHCTEMY IyOJUYHOTO YIIPaBJICHUS, JOTHYHYI0 HHTETPUPOBAHHOCTD UX B HEE.

B cBsi3u ¢ 3TUM 3aKOHOMEPHO BO3HHKAET BOMPOC O BO3ZMOKHOCTH BKJIFOUEHUS B CH-
cTeMy cyOBEKTOB IyOJUYHON KOHTPOJILHO-HAJ30PHOM IS TEIbHOCTH YYaCTHUKOB, HE OT-
HOCSIIIMXCA K OpraHaM IyOnu4Hoi BiacTtu. Peds ner, k mpumMepy, 0 CaMOKOHTPOJIE WK
00 ayaurte B (GMHAHCOBOM KOHTPOJIE, OTPayKArOIIEM, Ha Halll B3I, ONpeJelICHHBIH ypo-
BEHb COpPETYJIUPOBAHUS B ONpeeneHHOH cdepe (0 cyTH — COBMECTHBIM KOHTPOJIb).

[Ipu >TOM KpuUTEpHil HHTETPUPOBAHHOCTH KOHTPOJIS M HAaA30pa B CUCTEMY ITyOsnd-
HOT'O yTpaBIlieHHs1 HeCeT B cebe HanboJiee MoTHOe CoAepKaHNe KaTeropuu MyOInIHOCTH,
BKJTFOYAIOIIEE B CeOS M CBOWCTBO BHEITHETO BO3MIEHCTBHS, U CBOWCTBO OTKPBITOCTH, TJIac-
HOCTH (JOCTYIHOCTH WH(pOpPMAaIK 00 yrnpaBlieHYeCKUX (QYHKIMAX), U, Ha HAIl B3I,
Jake IUPOTY CyOBEKTHOTO cocTaBa (psiMoe U (WiIK) KOCBEHHOE y4acTHe OOLIECTBEHHO-
CTH B peaJlu3alliyl YIPaBJIE€HCKUX (PyHKITHIL).

[IpoBeneHHbI aHaIU3 TO3BOJINI BBIAECIUTH HECKOJIBKO MTOIX00B K O3UIIMOHUPOBA-
HUIO IIyOJUYHOIO KOHTPOJISI B 3KOHOMUKE. C TOUYKH 3pEHUs Y3KOI0 MOAX0/a Iy OINYHbINA
KOHTPOJIb B 3KOHOMHKE 00y CIIOBIIEH CyOBEKTHBIM COCTaBOM €To Iporienyp. Ecnu Mb1 orpa-
HUYUBAEcM CyObEKTa OpraHOM IIyOJUYHON BJIACTH C MTO3ULUHN €e HOPMAaTHBHOTO 3aKperie-
HUS (OpraHbl rOCy/IapCTBEHHOTO YIIPaBIIEHHS, UHbIE TOCYAapCTBEHHBIE OPTaHbl, OpraHbl
MECTHOTO CaMOYTpPaBIIEHH), TO 3TO JIUIIb OJHA PA3HOBUIHOCTH CYOBEKTHOM CTPYKTYpHI
oJ00HOTO KOHTpOJIA. Eciin MbI ncnionb3yeM noHsITHE Iy OIMYHO BIaCcTH BO BCEX €€ IPo-
SBJIEHUSX (TOCYIapCTBEHHAs BJIAacTh, OOIIECTBEHHAS BIIACTh, MECTHOE CAMOYTIPaBICHNE —
MYHULMIIANbHAs BJIACTh), TO 3TO yKe Oojiee paciupeHHas 03Uy (paciupeHHas B mpe-
Jenax HallMOHANBbHOW I0pUCAUKLINY). TpeTbuM BapHaHTOM MOXKET CIIY>KUTb O0bEJUHEHHE
HAI[MOHAIBHBIX U HaJHAIIMOHAJIBbHBIX OPTaHOB BIACTH B MHTEIPAL[MOHHBIX SKOHOMHYECKHUX
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obpazoBanmsx (kK mpumepy, EBpasutickuii skoHomudeckuii coro3, EADC). D10 mo3urus,
pacuIMpeHHasl ¢ y4eTOM HaJHAIUOHAIBHOW FOPUCIUKIMHM WM MaKpPO3KOHOMHYECKOTO
¢dakropa. Hanbonee Onuskoi Iuisi aBTOpa AAHHOM CTAaThU TMPEACTABISIETCS ITOCICIHSIS
Hay4YHasi MO3UIMS C YYETOM TOTO, YTO Ha MPOTSHKEHUH MOCIEAHEr0 NeCATUICTHS HaTHa-
OUOHABHBIN YPOBEHb PErYJISIIMM SKOHOMHYECKMX OTHOLICHUH (M BHELIHEAKOHOMHUYE-
CKHX KaK WX COCTABIISIONICH) B YCIOBHIX €BPa3UACKON SKOHOMUYIECKON WHTETPallN aK-
TUBHO pacIIUpsieTCs, OTPaKasiCh B TOM YMCIIC U B HAJCJICHUHM BIACTHBIMH M, COOTBET-
CTBEHHO, KOHTPOJIHHBIMHU MOJTHOMOYHSMHU HaHAIIMOHAILHBIX OPIaHOB WHTETPAIIMOHHOTO
YPOBHSI.

Crenyer oOpaTuTh BHUMaHUE HA TO, YTO KOCBEHHO OOIIECTBEHHBIN acleKT WiH (ak-
TOp y4YacTHsl CaMUX TOAKOHTPOJIBHBIX JMII W OPraHW3alii B MyOJIMIHOM KOHTpOJIE U
Ha/[30pe MPUCYTCTBYET BCET/Ia C YYETOM TOTO, UTO, K IPUMEPY, MPU KaXKIOM (QeaepaTbHOM
OpraHe UCTIOTHHUTEIBHOH BIIACTH, KaK MPABUIIO, IEHCTBYET OOIIECTBEHHBII COBET.

CooTHOIIIEHHE TOCYNAPCTBEHHOTO M MYHHIIUIAIBHOTO YPOBHEW TNPH KOHTPOJE U
Ha/30pe pa3IMYHbIX chep SKOHOMUYECKUX OTHOLICHUH pa3indaeTcs: B paMKax oOIpere-
JICHHBIX BHUJOB KOHTPOJIA UMEET MECTO TOJBKO (heiepalbHbIi yPOBEHb (aHTHMOHOIIONb-
HBIH, TAMOXKEHHBIN U Jp.), B paMKaX HHBIX — JIBAa YPOBHS (3€MENbHBIM HAA30p U 1p.).
Haubonee nccnenoBaHHBIM B Ty OJTMYHO-TIPABOBOM 00JIACTH SBISETCS My OIMIHBINA (PUHAH-
COBBIN KOHTPOJIb, 3aKOHOMEPHO BBICTYTIAIONINI YacThIO ITyOJMYIHOTO KOHTPOJIS M HaA30pa
B 9KOHOMHKE. DTO IPEACTABISETCS 3aKOHOMEPHBIM C TOUKH 3PEHHUS TOTO, UTO B HAYKE Tpa-
TUATTMOHHO TU(GEPEHIMPYIOTCS YaCTHBIC U Ty OIMYHbIe ((MHAHCH KaK IpeaIMeT YIIpaBiIcH-
YECKOT0 BO3JCHCTBUS.

HudpoBuzanus 1 MeXrocyAapCTBEHHAs HHTETPAIlds B COBPEMEHHOW SKOHOMHUKE
00yCIIOBIIIN OTIpEACTICHHYIO0 TpaHC(POPMAIIUIO PO M MECTa TOCYAApCTBa B PETYISAIINU
HKOHOMUYECKUX OTHOIIECHHH, U3MEHEHUE OPM B3aUMOJICHCTBUS TOCYAapCcTBa ¢ Tpakaa-
HaMU 1 OPTaHU3aIUsIMHU B 9KOHOMUYECKOH cepe. B 3THX yCIIOBUSX KpUTEpHil MyOIHMIHO-
CTH KOHTPOJIS ¥ HA/I30pa, €r0 COOTHOIICHUE C HHBIMU ()OpPMaMH ITyOIIMIHOTO YIIPAaBICHHUS
B 00JIACTH SKOHOMHUKH TpeOyeT aKTyalu3aIllii HayYHOT0 000CHOBaHUS C TOUKH 3PEHUS KaK
CcyOBEKTHOTO COCTaBa, TaK U (POpM, MEXaHM3MOB KOHTPOIHHO-HAA30PHON JIEATENFHOCTH,
X ONTHMAJIBHOW BCTPOCHHOCTH B LENOCTHYIO CHCTEMY B3aMMOJCHCTBUS TpakaaH
W OpraHu3anuii ¢ myOIMYHON BIACTEIO.

References / Cnimcox Jinrepatypsbl

Abramov, V.Yu. (2020) Guidance on the application of compliance control in various areas of
economic activity: a practical guide. Moscow, Yustitsinform Publ. (in Russian).

Abpamoe B.FO. PyKOBOJCTBO IO NMPUMEHEHHIO KOMIIIAEHC-KOHTPOJS B PAa3IMYHBIX cdepax
XO3SIMCTBEHHOH NIEATENBFHOCTH: TIpakTHdeckoe mocodue. M.: FOctumadpopm, 2020. 172 c.

Agamagomedova, S.A. (2020) State control and supervision in the context of digitalization of the
economy. Bulletin of the Nizhny Novgorod University. N.I. Lobachevsky. (3), 79—S85.
(in Russian).

Aeamazomedosa C.A. 'ocynapcTBEHHBII KOHTPOJIb U HAJI30P B YCIIOBUSX HU(MPOBH3ALNH KO-
HomuKkH // BectHuk Hmxkeroponckoro ynusepcutera uM. H.W. JloGaueBckoro. 2020. Ne 3.
C. 79—385.

Agamagomedova, S.A. (2021) State control and supervision in the system of measures of
administrative coercion. Bulletin of the Nizhny Novgorod University. N.I. Lobachevsky. (4),
98—103. (in Russian).

Aeamazomedosa C.A. T'ocyaapcTBEHHBIN KOHTPOJIb M HAA30P B CUCTEME MEp aAMUHHUCTPATHB-
Horo mpuHyXneHus // Bectauk Hmkeroponckoro yrmeepcurera uMm. H.W. JloGadeBckoro.
2021. Ne 4. C. 98—103.

ADMINISTRATIVE AND FINANCIAL LAW 435



Aeamacomeoosa C.A. Bectauk PYJIH. Cepus: IOpuamueckne nayku. 2023. T. 27. No 2. C. 421—438

Alebastrova, 1.A. (2018) Public control over public authority in Russia: growing pains or
developmental delay? Russian legal journal. (2), 10—18. (in Russian).

Anebacmposa U.A. OOIIECTBEHHBIM KOHTPOJIb 3a IyOJINYHO# BiIacThio B Poccuu: 60e3nu po-
CTa WM 3ajiepkka pa3sutus? // Poccuiickuii ropuauueckuii xxypHai. 2018, Ne 2, C. 10—18.

Antroptseva, 1.0. (2022) Digital profile as an object of public digital financial control. Financial
law. (§), 2—4. (in Russian).

Anmponyesa U.0. udposoii mpodmib Kak 00BEKT IMyOIMYHOTO IUPPOBOrO (PHHAHCOBOTO
koHTpouist // @unancoBoe mpaso. 2022. Ne 5. C. 2—4. https://doi.org/10.18572/1813-1220-
2022-5-2-4

Avakyan, S.A. (2022) Representation in constitutional law: issues of theory and practice:
monograph. M.: Yustitsinform. (in Russian).

Asaxvan C.A. IIpeacTaBUTENLCTBO B KOHCTUTYLIMOHHOM ITPaBe: BOIPOCHI TEOPUH M IIPAKTHKH:
MoHorpadus. M.: FOctumadopm, 2022. 484 c.

Belikov, E.G. (ed.). (2021) Public financial control. Saratov, Saratov State Law Academy.
(in Russian).
benuxos E.I'. TlyOonuunsiii ¢uHAHCOBBIN KOHTpoab / mox pena. E.I. bemukosa. Capartos:
W3n-Bo Capar. roc. ropua. akan., 2021. 192 c.

Blanc, F. (2012) Inspection reforms: why, how, and with what results. Paris, OECD.

Chaney, D. (1972) Public Control in the Development of two Media. In: Processes of Mass
Communication. New Perspectives in Sociology. Palgrave, London. Pp. 65—SI.
https://doi.org/10.1007/978-1-349-00684-7 6

Cheetham, F. & John, B.L. (2021) People, power and politics: Developing a public sector sharing
economy. Geoforum. (126), 244-252. https://doi.org/10.1016/j.geoforum.2021.08.003

Cramer, J. (2022) Effective governance of circular economies: An international comparison. Journal
of Cleaner Production. (343), 130874. https://doi.org/10.1016/j.jclepro.2022.130874

Dawes, S. (2017) Problematizing Public Control, Service, Interest and Value. In: British
Broadcasting and the Public-Private Dichotomy. Palgrave Macmillan, Cham.
https://doi.org/10.1007/978-3-319-50097-3 6

Douglas, N. (2017) Public Control of Armed Forces in the Russian Federation. Palgrave Macmillan
Cham. https://doi.org/10.1007/978-3-319-56384-8

Dubois, L. (2021) The impact of solidarity economy on poverty: The case of public centres of
solidarity economy in Bahia, Brazil. World Development Perspectives. Volume 23. 100343.
https://doi.org/10.1016/j.wdp

Gracheva, E.Yu. (2016) Public financial control — the imperative of the time. In: Financial law:
problems of theory and practice: a collection of scientific articles. Moscow, Prospect Publ.,
68—75. (in Russian).

I'pauesa E.FO. TlyOnuuHblii ()MHAHCOBBIA KOHTPOJIb — BelieHHe BpemeHH // duHaHCOBOE
paBo: MPoOJIEeMbl TCOPUHM M TMPAKTHKH: COOPHHMK HaydHbIx crtareil. M.: Ilpocmekt, 2016.
C. 68—75.

Gwilliam, D., Hoskin, K. & Macve, R. (1992) Financial control in the financial services industry:
The case of Lloyd’s of London. In: Ezzamel, M. & Heathficld, D. (eds.). Perspectives on
Financial Control. Springer, Boston, MA. Pp. 203—231. https://doi.org/10.1007/978-1-4899-
3053-8_9

Hauriou, M. (1929) Fundamentals of public law. Translation from French by Chelyapov,
N. Moscow, Publishing house of the Communist Academy. (in Russian).

Opuy M. OcHoBBI IyOIM9HOTO TIpaBa / niep. nox pen.: Yemsnos H. M.: 3a-Bo KommyHuCTH-
yecKkou akagemuu, 1929. 759 c.

Hofmann, S., Sabe, @., Braccini, AM. & Za, S. (2019) The public sector's roles in the sharing
economy and the implications for public values. Government Information Quarterly. 36, (4),
101399. https://doi.org/10.1016/j.giq.2019.101399

Hu, S. (2022) Ways of “Control”: Changes and Implications from China’s Reform of State-Owned
Enterprises. In: Chaisse, J., Gorski, J. & Sejko, D. (eds.). Regulation of State-Controlled

436 AIMUHNUCTPATUBHOE 1 ®PUHAHCOBOE ITPABO



Agamagomedova S.A. RUDN Journal of Law. 2023. 27 (2), 421—438

Enterprises. International Law and the Global South. Pp. 109—124. Springer, Singapore.
https://doi.org/10.1007/978-981-19-1368-6 4

Kichigin, N.V. (2012) Legal problems of public environmental control (supervision): monograph.
Moscow, Triumph Publ. (in Russian).

Kuuueun H.B. TlpaBoBble TpoOJIEMbl MyOIMYHOTO KOJOTMYCCKOTO KOHTPOJS (HAA30pa):
MoHorpadust. M.: U3n-so Tpuymd, 2012. 327 c.

Kikavets, V.V. (2022) Public financial control of public procurement. Financial law. (1), 3—11.
(in Russian).

Kuxasey B.B. OOmiecTBeHHBI (YMHAHCOBBIN KOHTPOJIb IMyOIUYHBIX 3aKyIOK // OHHAHCOBOE
mpaso. 2022. Ne 1. C. 3—11.

King, D.S. (1984) Fiscal tiers: the economics of multi-level government. London, Allen & Unwin.

Komyagin, D.L. (2015) Control over public resources and its consequences. Financial messenger.
(12), 10—12. (in Russian).

Komseun /[.JI. KoHTpONb 3a MyOJIMYHBIMH pecypcamMu M ero mocieacTus // OuHaHCOBBIN
BecTHHK. 2015. Ne 12. C. 10—12.

Kotov, V.V. (2013) On the legal mechanisms of public financial control. Financial law. (3), 7—11.
(in Russian).

Komoes B.B. O 11paBoBbIX MeXaHHW3MaxX OOIIECTBEHHOTO (PMHAHCOBOTO KOHTpOJIst // PuHaHCO-
Boe mpaso. 2013. Ne 3. C. 7—11.

Krupenya, EM. (2011) Status public law (basics of the theory). Moscow, APKiPPRO Publ.
(in Russian).

Kpynens E.M. CratycHoe myOnmaHOe TipaBo (ocHOBBI Teopun). M.: ATIKulIITPO. 2011. 212 c.

Ladner, A. et al. (2019) Financial Control. In: Patterns of Local Autonomy in Europe. Governance
and Public Management. Palgrave Macmillan, Cham. Pp. 125—150. https://doi.org/10.1007/
978-3-319-95642-8 5

Lapina, M.A. & Lapin, A.V. (2012) Public financial control as an indicator of the development of
civil society. Financial Law. (4), 2—®6. (in Russian).

Jlanuna M.A., Jlanun A.B. O01iecTBeHHbII (MHAHCOBBIN KOHTPOJIb KaK MOKa3aTellb Pa3BUTHS
rpaxaaHckoro oomecrsa // @unancosoe mpaso. 2012. Ne 4. C. 2—6.

Pais, 1. & Provasi, G. (2015) Sharing Economy: A Step towards the Re-Embeddedness of the
Economy? Stato e Mercato. (3), 347-378.

Pakhomova, L.M. (2019) Problems of definitions in legal regulation of the public procurement
system. Ars Administrandi. 11(2), 184—199. https://doi.org/10.17072/2218-9173-2019-2-
184-199 (in Russian).

Iaxomosa JI.M. TlpoGneMsl neUHUIMN MPABOBOTO PETYIUPOBAHHS CHCTEMBI ITyOIHMIHBIX
3akynok // Ars Administrandi. (MckycctBo ynpasnenus). 2019. T. 11. Ne 2. C. 184—199.
https://doi.org/10.17072/2218-9173-2019-2-184-199

Peshin, N.L. (2019) Public control in the system of local self-government: bases and features. RUDN
Journal of Law. 23(3), 311—332. https://doi.org/10.22363/2313-2337-2019-23-3-311-33
(in Russian).

Tewun H.JI. TlyOnn4HBIA KOHTPOJIb B CHCTEME MECTHOT'O CaMOYIIPaBJICHNs: OCHOBAHHS U OCO-
6enHoctu // Bectauk Poccuiickoro ynusepcutera apyx0bl Haponos. Cepust: FOpunudeckne
Hayku. 2019. T. 23. Ne 3. C. 311—332. https://doi.org/10.22363/2313-2337-2019-23-3-311-332

Pilipenko, A.N. (2019) Public control in France: monograph. Moscow, INFRA-M Publ.
(in Russian).

Tununenxo A.H. Tlyomuaastid KoHTpoib Bo Ppanmun: moHorpadus. M.: UHOPA-M, 2019.
256 c.

Ryabova, E.V. (2019) Public financial control: revealing the essence of the phenomenon. Law.
Journal of the Higher School of Economics. (2), 103—123. https://doi.org/10.17323/2072-
8166.2019.2.103.123 (in Russian).

Psbosa E.B. Tly0nnunblii (GPUHAHCOBBIN KOHTPOJIb: BBISIBICHHE CYLIHOCTH siBiieHus // [IpaBo.
Kypuan Beicmed mkomns! sxkoHoMukH. 2019. Ne 2. C. 103—123. https://doi.org/10.17323/
2072-8166.2019.2.103.123

ADMINISTRATIVE AND FINANCIAL LAW 437



Aeamacomeoosa C.A. Bectauk PYJIH. Cepus: IOpuamueckne nayku. 2023. T. 27. No 2. C. 421—438

Shichanin, M.A. (2021) On the place of digital technologies in the system of public financial control.
State and Law. (5), 154—158. (in Russian).

Hluuanun M.A. K Boripocy o0 Mecte (POBBIX TEXHOJIOTHI B CUCTEME ITyOJIMYHOT0 (PMHAHCO-
Boro koHTpoJst // T'ocynapcrso u paso. 2021. Ne 5. C. 154—158.

Shmidt, M. (2019) The sharing economy and its paradoxes: a sociological study of sharing
communities in Russia. Universe of Russia. Sociology. Ethnology. 28(2), 148—171.
https://doi.org/10.17323/1811-038X-2019-28-2-148-171

Tarasova, A.E. & Vlasenko, D.K. (2012) Public control over the constitutionality of law
enforcement: the competence of the Constitutional Court of the Russian Federation. Journal of
Russian Law. 3(183), 70—76. (in Russian).

Tapacosa A.E., Bracenxo /]. K. IlyOnMuqHBIN KOHTPOIH 32 KOHCTHTYIIHOHHOCTEHIO IIPABOTIPHME-
Henusi: komnereHnus Koncruryuonnoro Cyaa PO // XKypuan poccuiickoro mpasa. 2012.
Ne 3 (183). C. 70—76.

Terekhova, E.V. (2007) Financial and legal aspects of non-state financial control in the Russian
Federation. Dis. ... Cand. of Legal Sciences. Moscow, Moscow state law academy.
(in Russian).
Tepexosa E.B. DuHaHCOBO-IIPaBOBBIE ACIIEKTHl HErOCYIaPCTBEHHOTO (PMHAHCOBOT'O KOHTPOJISI
B Poccuiickoit @enepanuu: aBToped. Tuc. ... KaHI. 1opu. Hayk. M.: MOcCK. ToC. FOpU/I. akaj.
2007. 23 c.

Tikhomirov, Yu.A. (1995) Public law. Moscow, BEK Publ. (in Russian).
Tuxomupos FO.A. Ilyommanoe mpaBo. M.: BEK, 1995. 496 c.

Tikhomirov, Yu.A. (2021) Modern society management dynamics. Journal of Russian Law. 25(11),
5—18. https://doi.org/10.12737/jr1.2021.132 (in Russian).

Tuxomupos F0.A. lunamuka ynpasieHus B coBpeMeHHOM obiectse // XypHain poccuiickoro
npaBa. 2021. T. 25. Ne 11. C. 5—18. https://doi.org/10.12737/j11.2021.132

Tsindeliani, [.A. (2014) Public financial control in the system of financial law. Russian justice.
4(96), 92—99. (in Russian).

Hunoenuanu U.A. Tlyonuunelii (UHAHCOBBIH KOHTPOJIb B CHCTeMe (DMHAHCOBOTO mpasa //
Poccuiickoe npaBocymaue. 2014. Ne 4 (96). C. 92—99.

Tsyganov, V. (2021) Artificial intelligence, public control, and supply of a vital commodity like
COVID-19 vaccine. A & Soc. https://doi.org/10.1007/s00146-021-01293-y

Yastrebov, O.A. (2010) Legal entity of public law: a comparative legal study. Diss. ... Doc. of Legal
Sciences. Moscow, RUDN. (in Russian).

Acmpebos O.A. FOpuanyeckoe MU0 MyOIMYHOro MpaBa: CpaBHUTEIBHO-IIPABOBOE HCCIIENO-
BaHHe: aBTOped. Iucce. ... A-pa opua. Hayk. M.: PY/IH, 2010. 50 c.

Zelentsov, A.B. (2012) Subjective public law. Moscow, RUDN. (in Russian).

3enenyos A.b. CyorexTuBHOE mybamaHoe npaso. M.: PYJIH, 2012. 146 c.

Caenenusi 00 aBTOpE:

Azamazomeooea Canuam A6dynzanuesna — KaHAUIAT IOPUAMIECKIX HAYK, JOICHT, CEKTOP
aJIMUHHUCTPATUBHOTO IpaBa M aJMHHUCTPATHBHOIO Mporecca, MHCTUTYT rocynapcTBa M IpaBa
Poccwuiickoit akanemuu Hayk; 119019, Poccuiickas @enepanus, r. Mocksa, yi. 3HameHka, 1. 10

ORCID ID: 0000-0002-8265-2971

e-mail: saniyat aga@mail.ru

About the author:

Saniyat A. Agamagomedova — Candidate of Legal Sciences, Associate Professor, Sector
of Administrative Law and Administrative Procedure, Institute of State and Law, Russian Academy
of Sciences; 10 Znamenka str., Moscow, 119019, Russian Federation

ORCID ID: 0000-0002-8265-2971

e-mail: saniyat_aga@mail.ru

438 AIMUHNUCTPATUBHOE 1 ®PUHAHCOBOE ITPABO


https://orcid.org/0000-0002-8265-2971
https://orcid.org/0000-0002-8265-2971

li' BecTHuk PY[H. Cepusi: KOpuaunuyeckue Hayku 2023 T. 27. Ne 2. 439—452

RUDN JOURNAL OF LAW. ISSN 23132337 (print), ISSN 2408-9001 (online) . /iuirnals.rudn.rullaw

NPAXOAHCKOE NPABO
CIVIL LAW

https://doi.org/10.22363/2313-2337-2023-27-2-439-452
EDN: GCMRYZ

HayuyHas ctatbhsa / Research Article
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AHHOTaNUsA. YeNsieTcsi BHUMAaHHE 3HAUCHUIO CTPAXOBOTO MHTEpEca B COBPEMEHHOH MpaBOBOMH
cpene. CTpaxoBoii HHTEpEC pacCMaTPUBAETCSI B COOTHOLIEHUH CO CTPAaXOBBIM PUCKOM, TIPH 3TOM O0BsIC-
HSETCSI CMBICJI CTPAaXOBBIX UMYIIECTBEHHBIX ITOTEPh. B cTaThe chopMyIMpoBaHbI IPU3HAKH AT €AUHOTO
MOHATHS JOTOBOpAa CTPaxOBaHHs. YJIEJIEHO BHHUMaHUE TaKUM IPH3HAKaM CTPaxOBOTO HMHTEpeca, Kak
MPaBOMEPHOCTh U YaCTHBIH (CyObEKTHBHBIN) XapakTep. ABTOPOM pacKpbIBaeTCsl pa3HHIla 00bEKTHBHON
U cyObEeKTHUBHON CTOPOHBI CTPaXOBOI'O MHTEpEca, aHAIU3UpYeTcs cyneOHas npakTtuka. ChenaH BBIBOA
0 TOM, 4TO CTPaxoBOil HHTEpeC CyObEKTa COCTOUT B KOMIIEHCALIMN UMYILECTBEHHBIX IIOTEPh, KOTOPhIE HE
BO BCEX CJIy4asX CBS3aHBI C TOHSATHEM «yOBITKHW» U «Bpel» B IpakJaHCKoM mpase. COOTBETCTBEHHO,
BO-IIEPBBIX, CTPAXOBOW MHTEPEC CYIIECTBYET MOCTOJBKY, OCKOJIbKY €CTh BO3MOXHOCTb HACTYIICHUS
CTPaxoBBIX HMMYILECTBEHHBIX IIOTEpPb, M, BO-BTOPHIX, CTPAaXOBOW MHTEPEC MMEET HMYIIECTBEHHBIN
XapakTep, 4TO MO3BOJIsIeT chOPMYIMPOBATH €AUHBIEC MPU3HAKH JOTOBOPA JIMYHOTO M UMYILIECTBEHHOTO
CTpaxOBaHM.

KnioueBble cj10Ba: CTpaxoBOi UHTEpPEC, IPABOOTHOIIECHUE, JOIOBOP, 0013aTENILCTBO, CTPAXOBOH
PHCK, IPaBOBOE PETyIUPOBAHUE
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The concept of “insurable interest” in civil law:
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Abstract. The article pays attention to the importance of insurable interest in the modern legal
environment. The insurable interest is looked at in relation to the insurable risk; the meaning of the insured
property losses is also explained. The article formulates the features for a single concept of insurance
contract. In the focus are such features of insurable interest as legitimacy and private (subjective) nature.
The author reveals the difference between the objective and subjective sides of the insurable interest and
analyzes judicial practice. It is concluded that insurable interest of the subject consists in compensation
for property losses, which are not in all cases related to the concept of “damage” and “harm” in civil law.
Accordingly, the insurable interest exists insofar as there is a possibility of the occurrence of insured
property losses; moreover, the insurable interest is of property nature, which allows us to formulate
uniform features of a personal and property insurance contract.

Key words: insurance interest, legal relationship, contract, obligation, insurance risk, legal
regulation
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BBegenne

HecmoTtpst Ha Oonbiioe KOJHMUECTBO MCCICAOBAHUN O JaHHOM TEMaTHKE, BOIIPOCHI
MIPaBOBOI MPHUPO/IBI, LIeNel U 0COOEHHOCTEH MPUMEHEHNS IOHATHUS «CTPAXOBOM HHTEPEC»
OCTAOTCS BECbMa AaKTyaJlbHbIMU. BoO-IEpBBIX, CTPaxOBOM MHTEPEC KaK KIIIOYEBOE
MOHATHE B CTPaxOBaHWM MPHUCYTCTBYET BO BCEX BUJAaX IPAaBOOTHOLIEHUH M y4acTBYET
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B TpaHcopMalusax MpaBoOBOIO PEryJMpOBaHUs. BO-BTOPBIX, B TEOPUM W Ha NPAKTHUKE
BO3HUKAIOT BOMPOCHI 3HAYUMOCTH CTPAaxXOBOI'O HMHTEpeca, a TaKkKe JEeHCTBUTEIbHOCTH
CTPaxXOBBIX CHIEJIOK B 3aBUCUMOCTH OT TOT0, UMEETCS JIU Y CyObEKTOB MPAaBOOTHOILCHUN
CTpPaxoBOH UHTEpEC.

MeToaos10rudecKkasi OCHOBA HCCJIeIOBAHUS

Merononorus Hay4HOTO UCCIIEIOBAaHUS HAIIpaBJICHA HA AHAIU3 KAaTETOPUM CTpaxo-
BOTO IIPaBa, CBS3aHHBIX C MOHATHEM «CTpaxoBou MHTepec». IIpu 3TOoM nprMeHeHue 1or-
MaTUYECKOT0 METOAA HAYYHOT'O UCCIIEN0BAaHUA MO3BOJIUIIO BBIABUTE OCHOBHBIE IIPU3HAKU
MOHATHUS «CTPAXOBOM MHTEPECY, PA3TPAaHUUUB €0 OT APYIMX IPABOBLIX ITOHATUH, a TAKXKE
BBIJICJIUTH CYIHOCTh JAHHOT'O IIPAaBOBOIO SIBJIICHUS, €I0 HANPABIEHHOCTh. Ha ocHOBaHUU
J@HHBIX TEOPETUYECKUX BBIBOJOB IIPOAHAIU3UPOBAHBI IIPABONPUMEHUTENbHAS IIPAKTUKA
U CTPAaXOBOE€ 3aKOHOATEIbCTBO.

CpaBHHUTENBHO-IIPABOBOM METOJI MCCIICJIOBAHUS UCIIOIB30BaH MPHU XapaKTEPUCTHKE
CyOBbEKTUBHON M OOBEKTUBHON CTOPOHBI CTPaxOBOTO MHTEpeca, TEOPETUUECKUE BBIBOBI
ObuIN chenaHbl HA OCHOBE aHAJIM3a COLMOJIOTMYECKOro, ICHUXOJIOTHYECKOr0, HCTOpUYe-
CKOTO U JPYTUX aCMEKTOB MPOOIEMEI.

O0mme moJI07KeHUsI 0 CTPAXOBOM HHTepece

Crnenuduueckuii MHTEpEC, KOTOPBIA UMEHYETCSI CTPaxOBBIM, UMEETCS y CTPaxoBa-
TeJISL ¥ BBITOIONPHOOpETaTeNsl, CTPAXOBILUK ITPU 3TOM UMEET TaKOH e CTUMYJI, KaK U JIfo-
00if IpeATpUHUMATENh, WA HHAYE — TIpeciieAyeT KOMMEPUYECKUH HHTepec, KOTOPHIH Co-
CTOUT B W3BIeueHHH NpuObLTH. [1o 3TOM mpuuuHe BrojiHe 000OCHOBAHHO MOKHO YTBEp-
JKATh, YTO MPOOIEMBI TEOPETHUECKOT'O OCMBICIICHHS CYIIIHOCTH MOHATHUS «CTPaxOBOH WH-
Tepec» CIOCOOCTBYIOT OoJee MOTHOLCHHON 3aIllUTe HHTEPECOB CTPaxoBaTeleil U BBITO0-
npuobpeTaresnei.

Bwmecre ¢ TeM moaxo/1bl K MOHATHIO «CTPaXOBON MHTEPEC» B HAYKE COBEPILIEHHO pa3-
JMYHBl — B YAaCTHOCTH, MO3UIIMU HEKOTOPBIX YUEHBIX COCTOSAT B TOM, YTO KaK TaKOBOE
CYIIECTBOBAaHHE JAaHHOTO TIOHATHS B HayKe TPaXJAaHCKOTO IpaBa HeleJIecooO0pasHo.
B vactHocTH, A. U. Xyasakos yreepxkaaer (Khudyakov, 2010:345), yTo BBUAY NPOTHBO-
PEUMBOCTH W HEOJHO3HAYHOCTH NAHHOTO IMOHSATHS B 3aKOHOIATENbCTBE CIECAYET OTKa-
3aThCS OT €0 MCIIOB30BAHMUS, aHAJOTHIHON To3ummy npuaepkuBactcs u C.B. Jlennkos
(Dedikov, 2010:10). OnHako GOJBIIMHCTBO aBTOPOB CUHUTACT MOHSATHE «CTPAXOBOW MHTE-
pec» HeoOX0OUMbBIM U 3HAYUMBIM, U ITA O3ULIUS IPEACTaBIseTCA Ooee MoCcien0BaTelIb-
HOM W apryMEeHTHUPOBaHHOM.

Jleno B TOM, YTO CTpaxoBOU HHTEpEC 00IaaaeT YepTaMH, KOTOPBIE CYYeCBeHHO O~
aUYAiom e2o0 om Opyaux UHmepecos 8 cgepe eparicoanckozo obopoma. ITo OTINYUE BBI-
3BaHO TEM, YTO CTPAaXxOBOW HMHTEPEC HMMEET HENOCPEICTBEHHYIO CBSI3b CO CTPaxOBBIM
PHCKOM — 3TO 03HAYaeT, YTO, €CIIM B IPABOOTHOLIEHUH CYLIECTBYET CTPAXOBOM PUCK KaK
BO3MOKHOCTb HACTYIUIEHHUS CTPaxXOBBIX MMYIECTBEHHBIX IOTEPh, IPUCYTCTBYET U CTpa-
XOBOW MHTEpEC, U HA000poT. biaroaapst JaHHOM CBSI3M CO CTPAXOBBIM PHCKOM CTPaXOBOH
UHTEpEeC IPUOOPETAET B IPABOOTHOLIEHUH COBEPLIEHHO 0C000€ 3HAUCHHUE, SIBJISASCH CBOETO
poJia MPUHLIMIIOM B KOMIIEHCAIIHOHHOM CTPaxOBaHUH, O€3 KOTOPOTO MOCIeTHEe IPEBPaTH-
nock Ob1 B azapTHyto urpy (Kratenko, 2020:776) 1o 3Toit npuuuHe CTpaxoBOH HHTEpEC U
IpU3HaeTcs OOBEKTOM CTPAaxOBOTO INPABOOTHOIICHUS, NAHHBIH BBIBOJ COOTBETCTBYET
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KJlaccuueckoMy mnoHuManuio nanHoro monstusi (Belykh, Krivosheev & Mitrichev,
2011:360) 1 mpUMEHUM O OTHOIIEHHIO KaK K UMYIIECTBEHHOMY, TaK U K JIMYHOMY CTpa-
XOBaHHUIO.

BeccriopubiM siBIsieTcs TOT (akT, YTO CTPAXOBOW MHTEPEC XapaKTEPU3YETCs TEMU JKe
0COOEHHOCTSAMH, 4TO M BCIKHI HHTEPEC B YaCTHO-NIPaBoBol cepe. Bo-nepBhix, OH sBIsIET
co00# MOTpeOHOCTh, KOTOPas BeIpaxkaeTcsi B popme cTpemiieHni 1 Hamepenuit (Gribanov,
2001:346), uT0, HECOMHEHHO, O0BCIUHSIET €T0 C MHTEPECAMH B OOJIACTH TPaKIAHCKOTO
o0opoTa B 11e7I0M. BO-BTOpPBIX, CTpaxoBOi MHTEpEC KaK MOTPEOHOCTh MpeaonpernenseT
noBezieHue cyObeKkTa. B 3ToM cMBICiIe MOXKHO COTJIACHTHCS ¢ HAyYHOH MO3UIKEH 0 Koppe-
JMATAUBHOCTH BOJIM M mHTepeca (Asknaziy, 1951:72) u o ToM, 9TO BOJS SBISETCS CBOETO
poJia BbIpaKEHHEM HHTepeca — JEHCTBUTEIBHO, TOJIBKO NPU HAJHMYWUHU ONPEAETICHHOTO
uHTepeca (KOTOPBIH HMEHYIOT CTPaxOBbIM) CyOBEKT BBIpaKaeT CBOIO BOJIO M BCTYMAaeT B
CTpaxOBbIe MMPaBOOTHOIICHUSI.

[IpaBoBas mpupoaa CTpaxoBOTO UHTEpPECA COCTOUT B cieayromeM. CTpaxoBoi pHCK,
KaK yXe yIOMHHaJIach, HEPA3phIBHO CBSA3aH CO CTPAXOBBIM HMHTEPECOM U SIBJISETCS IO
CBOEH CYTH BO3MOXKHOCTBIO HACTYIUICHHUS CTPaXOBOTO CIIydasi, KOTOPBIN HECeT /s CTpa-
XOBaTelIsl BO BCEX BHUJAAX CTPaxOBaHUS HETAaTHBHBIE HMYIIECTBEHHBIC ITOCIEACTBHUS.
VIMeHHO B HeHTpaln3aluy JaHHBIX HETATUBHBIX MOCIEACTBUI U COCTOUT CTPaxoOBOM MH-
Tepec cyObeKTa MpH BCTYIUICHUH B CTPaxoBble MpaBooTHoUIeHUs. CTpaxoBoil HHTEpEC y
cyOBeKTa B IPaBOOTHOIIEHHH PUCYTCTBYET MTOCTOIBKY, MOCKOJIBKY €CTh CTPaXxOBOM PUCK
KaK BO3MO)XHOCTh HaCTYTIJICHHSI CTPAXxOBOT'O Cllydas M, COOTBETCTBEHHO, HEOIAronmpHsIT-
HBIX MOCJIEACTBUMA. B 3TOH cBsI3M Kak Henb3s 6ojiee BEPHBIM M TOUHBIM MPECTABIAETCS
BeickasbiBanue O.C. Hodde, cMBICT KOTOPOro COCTOUT B TOM, YTO BCE CTPAaXOBbIC IPABO-
OTHOIIIEHUSI UMEIOT HANpaBICHHOCTh HAa BO3MEIICHWE HEONArompUsATHBIX MOCIEICTBUI
WM WHaYe — MOTeph uMytiecTBeHHoro xapakrepa (loffe, 2003:700).

W3 BBIMIEU3I0KEHHOTO CIEIyET, YTO, BO-TIEPBBIX, CTPAXOBOM MHTEPEC 3aKIFOYACTCS
B KOMIIEHCAIIMW TOTEPh WMYIIECTBEHHOTO XapakTepa. Bo-BTOPBIX, CTpaxoBhlE MMYIIIE-
CTBEHHBIE ITOTEPU HE BCET A CBSI3aHbI C TAKMMHU TPaKJaHCKO-TIPABOBBIMH MOHATHSAMH, KaK
«yOBITKH», «yIIEpO» HIU «BpeA», U OOBSICHUTH 3TO MOXKHO CIEAYIOIIMM 00pa3oM
(Battakhov & Ovchinnikova, 2022). [ToHsiTHE «Bpeay» B IUBIIUCTHKE B OOJBIINHCTBE CITY-
4yaeB TIOHUMAaeTcd KaK yMajeHne Onar cyObekTa, KOTOpoe MOXET UMETh MaTepHabHBIN
WIN HeMaTepuanbHbIi Xapakrep (Sergeev, Tolstoy, 2003). IlonsTre yOBITKY 1O CyTH 03HA-
YaeT TaKKe OIpeIeIEeHHOE UMYIIIECTBEHHOE YMaJeHHEe, KOTOPOE MOXKET BRIPAIKATHCS B Ma-
TepUaTbHOM yIepOe U (MTH) YIyIIeHHOW BhIroAe cyOnhekTa. OMHAaKO pa3HHUIIA COCTOUT B
TOM, UTO CMPAXO080L CIY4all OANIeKO He 80 8CeX CAVHAAX C8A3AH C YMANeHUeM OnpeoeieH-
Huix Onae. Tak, HampuMep, MIPU CTPaXOBaHWHU HA JOXKHUTHE 10 ONPEAEICHHOrO BO3pacTa
CTPaxOBBIM CIIy4aeM SBISIETCSA, COOTBETCTBEHHO, IOCTH)KEHHWE BO3PACTHOM HYepTHI,
KOTOpOE HUKaK He CBA3aHO C BPEAOM MM YOBITKaMu. To k€ MOXKHO CKa3aThb M O TAaKOM
CTPaxoBOM cllydyae, Kak BCTYIUICHHE B Opak MM oOpallleHHe 3aCTPaxOBaHHOTO JIUIA 32
MEIUIUHCKON noMo1ibio. OnHaKo, XOTS B IPUBEIACHHBIX IIPUMEPAX OTCYTCTBYIOT yOBITKH
WJIH BpeJ, IPUCYTCTBYIOT UMyUecmeerHvle nomepu. Pedb UOET 0 TOM, YTO MEIUITNHCKUE
YCIYTH AOJKHBI OBITH OTJIaueHBI MAIMEHTOM U BCTYIUICHHE B Opak BIieUeT MaTepHaJbHbIC
pacxosl.

MosHO crenath BBIBOJ, YTO CTPAaXxOBOM MHTEpec He BCerja CBS3aH C BPEAOM WIIH
yOBITKaMH, HO BO BCE CIIydasX C YHOMSHYTBIMH BBIIIE UMYUECNEEHHBIMU NOMEPIMU,
HACMynanwumu Kax ciedcmsue cmpaxosoeo ciyyas. 110 3Toil mpuYrHE UCTIONb30BaHHE
MOHATHSL «CTPAXOBbIE HMYIIECTBEHHBIE MOTEPH» MPUMEHUTENHFHO K TOCIEICTBUAM
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CTPaxOBOTO CITy4asi IPeACTaBIAETCS 00Jiee TOUHBIM U OTPAKAIOLINM CYyTh JaHHBIX ITPaBO-
BBIX SIBJICHHII.

CrpaxoBoil ciy4yail — sBIE€HHE CO CIOXKHBIM cocTaBoM. C OIHOM CTOPOHBI, 3TO
CcOOCTBEHHO CTPaxoBOE COOBITHE H, C IPYTON CTOPOHBI, — €T0 IOCIIEACTBHS B BHJIE TOTEPH
HUMYILECTBEHHOI'O XapaKkTepa, B KOMIIEHCALMU KOTOPBIX COCTOMT MHTEpEC CTpaxoBaTesst
(3acTpaxoBanHoro Jsmna). [lo 3Toif mHpUYMHE BeCbMa CIOPHBIM SBISETCS BBIBOJ
AMN. XynsgkoBa 0 HaJIMYUHU TaK Ha3bIBAE€MbIX O€3PHCKOBBIX CTPAXOBBIX MPABOOTHOIICHUH
(Khudyakov, 2010:400). /lanHast mo3uius OCHOBaHa Ha TOM, YTO HE BO BCEX CTPAXOBBIX
MIPaBOOTHOIIIEHUSIX B JMYHOM CTPaxOBaHWH MPU HACTYIUIEHUH CTPAXOBOTO CITydas MPOsB-
JISIOTCS IPU3HAKHU BPE/Ia, a €CITU HET «BPEIOHOCHOCTH», OTCYTCTBYET U CTPaXOBOM PHUCK H,
CJIeIOBATEIbHO, CYIIECTBYIOT O€3PUCKOBBIC BUIBI CTPAXOBAHHS.

OmmnboYHOCTh IaHHON TOYKH 3peHHs cOcTOUT B ToM (Zankovsky, 2002:27), uro, Ha
Halll B3MJIS, CyTh CTPAXOBOM 3allIUTHl COCTOUT HE COOCTBEHHO B BO3MEIIEHHH BpENa, KO-
TOPBIA B HEKOTOPBIX CITydasX MOKET U OTCYTCTBOBAaTh, & B KOMIIEHCAIINY MTOTEPh UMYIIIE-
CTBEHHOT'O XapaKkTepa, KOTOPHIE SBISFOTCA CIEICTBHEM CTPAaXxOBOTO CIy4asi BO BCEX BHIAX
CTpaxOBaHUsL. Bcmynas 6 Cmpaxogvle npagoomHoule s, Cyobekm cmasum yeivko UMEHHO
Helumpaiu3ayuo nomeps UMYWECMBEHHO20 Xapakmepd, KOmopbie MO2Ym B03HUKHYMb
eciiedcmaue Cmpaxo8o2o Cayuas U 8 9MomM 0OHOBPEMEHHO U COCIOUM CMpaxo8ou uxme-
pec. B cBsA3M ¢ 3TUM, 110 HalleMy MHEHHIO, HEBO3MOXKHO Hajnuue OE3pHCKOBBIX BUIOB
CTPaxOBaHUs, IOCKOJIbKY CAMO CTPaxoBOE€ MPAaBOOTHOIIEHHE CYIIECTBYET MIOKa €CTh CTpa-
XOBOI HHTEPEC U BO3MOXXHOCTh HACTYILICHHS TIOTEPh NMYIIIECTBEHHOTO XapaKTepa.

BBumy TOro, 4tro CTpaxoBOM HMHTEpPEC BCerJa MMEeT MMYIIECTBEHHBIA Xapakrep,
NPEACTABISICTCS CIPAaBEUIMBBIM BBIBOJ O TOM, YTO OH sIBIsieT co00i pa3HOBUAHOCTH
WMEHHO MMYIIECTBEHHBIX HWHTEPECOB, HApALy C WHBECTHIMOHHBIM, OaHKOBCKUM
u 1. 1. (Serebrovsky, 2003:540).

JlaHHas mo3UIMS MO3BOJISIET HE COMHEBAThCS B TOM, YTO CYIIECTBYIOT OOIIUE MPH-
3HaKH JITYHOTO U IMYIIIECTBEHHOTO CTPAaXOBaHU, KOTOPBIE MOTYT CITy’KUTh KOHIETTYallb-
HOW OCHOBOH AJ1s1 GOPMYJIUPOBKM €AWHOIO JOTOBOpa CTPaxOBaHUsI — pedb UIET O CTpa-
XOBOM PHCKE U CTPaXOBOM WHTEpECEe HMYIIECTBEHHOT'O XapaKTepa.

[IpuxonuMm K BBIBOAAM: BO-TIEPBBIX, CYyTh CTPAXOBOTO MHTEpPECa — B KOMITEHCAINH
CTPaxOBIUKOM MOTEPh HMYIIIECTBEHHOTO XapaKTepa, BO-BTOPBIX, CTPAXOBOW HHTEPEC CBS-
3aH CO CTPaXOBBIM PUCKOM, KOTOPBII TIPECTaBIsAET COO0H BOBMOKHOCTh HACTYTIIEHHS T10-
Tepb UMYILIECTBEHHOT' 0 XapakTepa. HakoHer, B CHTy EpBBIX ABYX NPUUNH CTPAXOBON MH-
Tepec UMeeT 0co00e 3HAUCHUE U SIBIIIETCS 00BEKTOM CTPaXOBOTO MTPABOOTHOIIICHUS.

CrnenoBaTenbHO, CTPaXxoBOii HHTEpeC (Kak B UMYIIECTBEHHOM, TaK U IUYHOM CTPaxo-
BaHHM) 3aKJII0YACTCSl B IOTPEOHOCTH CYOBEKTa B KOMIICHCAIIMU TIOTEPh NUMYILECTBEHHOTO
XapaKTepa, BO3HUKIIIX BCIEICTBHE CTPAXOBOTO CIIydasl.

B nanpHelieM cTaThs MOCBSIEHA ONPENEICHNIO IPU3HAKOB CTPAaXxOBOI0 MHTEpeca,
KOTOPBIH SBJISETCS TI0 CBOEH CYTH NMPaBOMEPHBIM M YaCTHBIM (CYOBEKTHBHEIM), a TAK¥Ke
CTPaxOBOMY MHTEpECY KaK YCIIOBHUIO CYIIIECTBOBAHUS CTPaXxOBOTO MPABOOTHOIIICHUS.

IIpaBoMepHOCTH KaK CBOIICTBO CTPAX0BOI'0 HHTEpeca

B cooTBercTBHM CO CMBICIOM UMIEPAaTUBHON HOpMEI 1. 1 cT. 928 'K P® crpaxoBa-
HUE TPOTHUBONPABHBIX HHTEPECOB 3ampenieHo. [Ipu 3TOM He CTOMT OTOXKAECTBIATH
omcymcmeue Cmpaxoeozo0 UHmepeca u e20 NpomueonpasHocms. B cBA3n ¢ ITHM
BO3MOXKHBI [iB€ cuTyaruu. IlepBasi — oTcyTcTBHE cTpaxoBoro unrepeca. Tak, Harpumep,
MpU CTPAaxOBaHWH HMMYIIECTBA CYIIECTBEHHON COCTaBIAIONIEH CTPaxoBOro HHTepeca
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SBIISIETCS TPABOBOE OCHOBAaHMWE WM MHAYE — IOpUIUYEcKas CBs3b ¢ uMymiecTBoM. Ecin
COOTBETCTBYIOIINN JOTOBOP MPU3HAH HEACHCTBUTEIBHBIM, OTCYTCTBYET U MPABOMEPHBIN
CTpaxoBoil uHTEpec. Peub uyer, Harpumep, O JOroBOpe KYIUTU-TIPOIAXKH, MEHBI, TapeHUs,
apeH/Ibl U T.J., KOTOPBIE ABJSIOTCS OCHOBAHHUSIMU MPHUOOPETEHUSI TIPpaBa COOCTBEHHOCTH U
JIPYTUX HUMYIIECTBCHHBIX TpaB. BTopas curyalus, MMEIOIIas OTHOIICHHE HETOCPEa-
CTBEHHO K 3alpeTy 3aKOHa, — KOTJIa HMEET MECTO NPOMUBONPAEHOCHb CINPAX08020 UH-
mepeca (1. 1 ct. 928 'K P®). B nanHOM cirydae mpeamnoaaraercs, 4To CyOseKT MPOTUBO-
MIPABHOT'O CTPAaXOBOTO UHTEPECa HAPYIIACT 3aKOH. DTO MOTYT OBITh KaK MPECTYTUICHUS, TaK
U IpyTHUe MpaBoHapyIIeHHs. Hanpumep, UMyIeCTBO MPUOOPETASTCS MOCPEICTBOM KPAXKH,
MOIIICHHUYECTBA WM JPYroro YroJOBHOTO mpecTymieHusa. [lpu sTom cTpaxoBarens
MOJKET COOOIIUTEH CTPAXOBINUKY 3aBEJIOMO JIOXKHBIE CBEICHHS, IMEIOIINE CYIIECTBEHHOE
3Ha4YeHHeE JJIs OTpeneeHns ctenenn pucka (1. 3 cr. 944 'K POD).

MosHO caienaTth BBIBOJ, YTO TOJIEKAT CTPAXOBAHUIO TOJIBKO MPaBOMEpPHBIC WHTE-
pecel. OHAKO, K COKAIICHUIO, UCXO U3 monoxeHui ctatel 928 'K PD, HEeBO3MOXKHO
OJIHO3HAYHO OIPEACIUTh, KAKUE MHTEPECHI SBISIOTCA MPOTUBONPABHBIMHU WM MHAYE —

KaKOBBl KPUTEPHUH MPABOMEPHOCTH CTpPaxoBOro mHrepeca. Kak pesymprar — myHKT 1
cratbu 928 'K P® Tonkyercs M mpUMEHsIETCS CylaMH pa3iindHbiM oOpa3oMm (Solomin,
2010:339).

Jannas mpo0iiema MOXeT OBITh pelieHa ToNbKo myTeM BBeaeHus B ['K PD (kena-
TensHO B cTaThio 928 'K PD) HOpM 0 Kpumepusax npasomeprocmu cmpaxoeo2o unmepecd.
IIpu sTOM naHHBIE KPUTEPHUH JKEJIATEIHHO BBOJIUTH MPUMEHHUTEIHHO K KKIOMY BHUIY
ctpaxoBaHusi. OCOOCHHO MHOTO BOMPOCOB BO3HHMKAET NPH CTPAaXxOBaHMU HMYIICCTBA.
Hanpumep, oueBUIHO, UTO CTPaxoOBOW WHTEPEC AOJDKEH OBITh MPU3HAH IPOTHBOIPABHBIM
MIPH 3aBJIa/ICHUU UMYIIECTBOM IPECTYNMHBIM ITyTeM. OqHaKo OBIBAIOT M APYTHE HapyIIe-
HUSI, KOTOpPBIE CBUIETENBCTBYIOT O MPOTUBONPABHOCTH MHTEPECA U Ha BOIIPOC, SBISETCS
JU TIPU STOM CTPaXOBOW WHTEpPEC MPOTUBONPABHBIM, MOXET OTBETHTh TOJBKO 3aKOH
(Arkhipova, 2018:66).

Tak, Hanpumep, o ycioBusiM pgoroopa (Gabov, 2012:165) oGmuratopHOTo
MEPEeCTPaxOBaHUs OTBETYMK NMPHUHSIT Ha ceOS 00SM3aTENbCTBO 3a ONMPEACTICHHYIO IUIATY
(TIepecTpaxoBOYHYIO IPEMHUIO) KOMITEHCHPOBATH PACXO/Ibl, KOTOPBIE CBSI3aHBI C OCYIIIECTB-
JIeHHEM HCTIIOM CTPaXOBbIX BHIILIAT NIPH Peaju3aluy J10roBOPOB CTpaxoBanus'. B pesyin-
TaTe MoXapa 3acTpaxoBaHHOE CTPOEHUE MOJyUunio nospexjaenus. [lo pesynpTaram crpa-
xoBoro ciydas OO0 ,,CeBepHas ka3Ha™ (HCTEII) BBIIUIATHIIO CTPAXOBOE BO3MEIIICHHE, TIPH
3TOM OTBETYMK OTKA3aJICs KOMIIEHCHPOBATh CTPAXOBOE BO3MEIIEHNE 10 YCIOBUSAM JIOTO-
BOpa MepecTpaxoBanus B 100poBoibHOM nopsinke (Kuznetsova, 2008:48).

[lepecrpaxoBarenem (MCTIOM) OBLIHM TPECTABIEHBI OKA3aTENLCTBA (DaKTa CTPaxo-
BOTO CITy4as ¥ OCYIIECTBIEHHUS UM CTPaXOBOT'O BO3MEIIIEHUS, B CBSI3U C YEM CY/IbI ClIETaIl
BBIBOJI 00 00OCHOBAaHHOCTH 3asBJICHHBIX Tpebosanmii. Oxrako orBetunk (OO0 «Ilepe-
cTpaxoBodHOe obmecTBo «Haxomaka Pe») cepurancs Ha HapylIeHHe cyJaMu HOPM TIpaBa u
€ro 3aKOHHBIX MHTEPECOB, B TOM YHUCIIE B CBS3M C TE€M, YTO 3aCTPaxOBaHHOE 3/IaHUE —
CaMOBOJIbHASA TOCTPOIKa M MO 3TOIM NMPUYHHE JOTOBOP CTPAXOBaHHUS CJeNyeT NMPU3HATh
HEJICWCTBUTEIIEHBIM, @ HHTEPEC UCTIIA — MPOTUBOIIPABHBIM.

Opnako orpenenenreM koiuterun cyaeid BAC ObU10 0TKa3aHO B pacCMOTPEHHUH Jiea
B TOpsJIKE HaI30pa, MPU 3TOM apryMEHTHI MpHBeIeHBl ObUTH cilenyiomue. Bo-nepBoIx,
CTpaxoBarenb, SBISACH COOCTBEHHHUKOM, MPAaBOMEPHO OCYLICCTBISJ OCHOBHBIC

I Cm.: Onpenenenrie BAC P® ot 21 suBapst 2011 roma Ne BAC-18332/10 «OG6 orkase B mepenade ena B
Ipesununym BAC PDy.
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MPaBOMOYHS, UTO M JIOKA3bIBACT HAJIWMIHME CTpaxoBoro mHTepeca (1. 1 ct. 930 I'paknan-
ckoro kojekca Poccuiickoit ®@enepaunn). B naHHOM ciyuyae, KpoMe TOTO, OTCYTCTBYET
3aBIIaJICHHE Yy’KUM UMYIIECTBOM C IENbI0, MPOTUBOpEYaIleil paBy. Bo-BTophIx, cam 1mo
cebe (hakT OTCYTCTBHUSI TOCYJAPCTBEHHOW PETHCTPAllMX HEIBIKUMOCTH HE HCKIIOYACT
TOT0, YTO JIAHHOE UMYIIECTBO MOXKET ObITh 0OBEKTOM CYOBEKTHBHBIX MPaB U MPEIMETOM
CTPaxOBOH CIIENKH.

BHe BcAKOTO COMHEHUS, CylaMU IPUMEHEH BEPHBIN KpUTEPUI IPaBOMEPHOCTH CTpa-
XO0BOTO UHTepeca. [lero B TOM, 4TO TOCKOJIBbKY OTCYTCTBYET IPHOOpETeHHE 3aCTPaxoBaH-
HOT'0 IMYIIIECTBA C MPOTUBOIPABHOM 1IeITBI0 (ITPOTHUBOINIPABHOE 3aBIIaJICHHE HMYIIIECTBOM ),
MPU3HAKK TTPOTUBONPABHOCTH CTPAXOBOTO MHTEpeca OTCYTCTBYIOT. JlaHHBIM KpuTepuid
(menmb BIANEHUS WMYIIECTBOM) YETKO pa3TpaHUYMBACT MPOTHBOIPABHBINA CTPaxOBOM
WHTEpEC OT MPABOMEPHOIO MPH CTPAXOBAHUHM MUMYIIECTBA M JIOJKCH OBITh, 10 HAIIEMY
MHEHHIO, BBEJICH B 3aKOHOAATEILCTBO (pedb uzet o cT. 928 'K PD).

[Ipu cTpaxoBaHWW OTBETCTBEHHOCTH I10 TOTOBOPY KpUTEpHUEM IPAaBOMEPHOCTH CTpa-
XOBOTO HWHTEpEca MOXET CIYKUTh OTCYTCTBHE (WJIM HAIM4YWE) HApYUICHWN 3aKOHA
CO CTOpOHEHI cTpaxoBaTens. [Ipu 3ToM B 3ak0HE TOJKEH OBITH ONPENIEICH XapaKTep TaKUX
Hapymenuii (Fogelson, 2012:574). 910 MOTYT OBITh, BO-TIEPBBIX, HAPYIIECHUS TIO JIOTO-
BODPY, IO KOTOPOMY 3aCTPaxOBaH HHTEPEC, CBSI3aHHBIN C HACTYIUIEHHEM OTBETCTBEHHOCTH.
Taxk, 7OroBOp MOKET OBITh MPU3HAH HEJCHCTBUTEIHHBIM 0 MPUYUHE HAPYIICHUS 3aKOHA
cTpaxoBareneM. Peub uaer o caenkax, KOTOpPbIE COBEPIIECHBI C LENbI0, HAXOAIIeHCS B
MIPOTHUBOPEYNH C OCHOBaMH IpaBonopsaka (ct. 169 I'K PO).

Bo-BTOpPBIX, 3TO MOTYT OBITH HAPYIIICHHS 3aKOHA MPH 3aKJIFOUCHUH U PEalIN3alluu J10-
roBOpa CTPaxOBaHHS OTBETCTBEHHOCTH, TaK, HAIIPHMEp, MPEJOCTABICHUE CTPAXOBIIUKY
3aBEIOMO JIOXKHBIX CBEICHHWU TIpH 3aKiIoueHuu goroBopa crpaxoBanus (Rassolova,
2008:45).

[Ipu crpaxoBaHMM OTBETCTBEHHOCTH 32 NPUYMHEHHE Bpella M MPEANPUHUMATEb-
CKOTO pHCKa MHTEPEC MOXET OBITh MPU3HAH MPOTHUBOIPABHBIM B CIEAYIOUINX CIydasX.
Bo-nepBbIX, B ciTydyae HapyIIEHUs 3aKOHA CTPAaXOBaTeJIEM MPH 3aKITIOUEHUH U pealn3annun
JIOTOBOpa CTpaxoBaHus. Bo-BTOPHBIX, CI0J1a MOKHO OTHECTH HAPYIICHUS, CBSI3aHHEIC C OT-
CYTCTBUEM JIMIEH3UU WK JAPYTUX MPETyCMOTPEHHBIX 3aKOHOM YCJIOBUH, HEOOXOIUMBIX
JUISL OCYIIECTBJICHUS KOHKPETHOTO BHIA JesTeapbHocTH. Hampumep, mpeampuHUMAaTENb
3acTpaxoBaJl UHTEPEC, CBA3AHHBIN C HACTYIJICHUEM MPEIIPUHUMATEIHCKOTO PUCKA, HO HE
MIMEET COOTBETCTBYIOIIEH IHIEH3un . B JTOM ciydae CTpaxoBOil HHTepec CIeayeT
MpHU3HATH MPOTUBOINpPaBHBIM. [log00Hast cuTyanms — cyObeKT, He UMEIOLIHIA ITpaBa 3aHU-
MaThCsl MEAUIIMHCKOMN IEesTeNbHOCTHIO, 3aCTPaxoBall HHTEPEC, CBA3AHHBIA CO CBOEH Mpo-
(eccHOHaNIBHOI OTBETCTBEHHOCTBIO Bpaya”.

ITomMumo mpoTUBONIPaBHBIX UHTEpecOB uMneparuBHoi HopMoi 'K PD He gomycka-
€TCsl CTPaXOBAHME MHTEPECOB, BHI3BAHHBIX CICAYIOIINMH PACX0JdaMH — BO-TIEPBEIX, MPH
Y4acTUU B a3apTHBIX Urpax (Mapu, Urpbl, JOTEPEU), U, BO-BTOPBIX, PU MPUHYKICHUN
cyOBeKTa K OCBOOOXKICHHIO 3aJI0KHUKOB (1. 2, 3 cT. 928 'K PD).

Urpam u mapu CBOWCTBEHEH MPU3HAK COCTA3ATEIBHOCTA YYaCTHUKOB, TIPU 3TOM JI0-
CTIDKEHUE 11EJIM 3aBUCHUT KaK OT CITydasi, TaK U OT KBAIM()UKAIIMU U OMbITa MapTHEpoB. [Ipu
Mapyu TPOUCXOIUT COPEBHOBAHME PA3NUYHBIX CYKICHHHA OTHOCHTEIHHO OMPEEIICHHBIX

2 Cm. DepepanbHblii 3ak0H «O JTUIEH3UPOBAHUN OTAEIbHBIX BUIOB AeATENLHOCTI» OT 4 Mast 2011 r.Ne 99-@3;
PI" ot 6 mast 2011 r.Ne 97.

3 Cm. Oenepanbubiii 3ak0H «O6 OCHOBaX OXpaHbl 310pOBbs rpakiaan B P®» or 21 wosbps 2011 1.
Ne 323-@3; PI" ot 23 Hos6pst 2011 1. Ne 263.
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(axToB U coObITHI. Ha nepBhIii B3], Y UMYIIECTBEHHOT'O CTPAXOBaHUS C UTPOH, JOTe-
peell U mapu CyIIECTBYeT MHOTO OOILEro, CBA3aHO 3TO C TE€M, YTO UTPaM U Hapu CBOM-
CTBEHHA BBICOKAs CTEIEHb PUCKAa B JOCTH)KEHHH KEIaeMOro pe3ylibTara. Bo-TiepBEhIX,
rIaBHas oOIIas 4depra — JaHHBIE CHENKH SBISIOTCS W B TOM, W B JPYyrOM cCIydae
PHUCKOBBIMU. BO-BTOpBIX, OTHUM W3 YYaCTHUKOB (CTPaxOBLIMKOM HJIM YYACTHUKOM HUIP)
NP HACTYTUICHUH OIIPE/ICIICHHOTO COOBITHS TOJKHA OBITh BBIIIJIaU€HA JACHEKHAs CyMMa.
Haxkowner, xak 1 B CTpaxOBaHWH, OPTAHU3ATOPHI UTP U JIOTEpEH HEpeIKO 00pasyIoT IeHEeX-
HbIe (DOHJIBI CIIEIUATILHO C TeNbio Oyaynux BeimaT (Efimova, 1994:10).

Hecmotpst Ha 3T0, TaHHBIE TPAaBOOTHOIIEHNSI UIMEIOT COBEPILIEHHO Pa3HyIO MPaBOBYIO
npuposy. Tak, MPUHINITHAIEHO Pa3TNIal0TCs [EH BCTYIUICHNS CyOhEeKTOB B JaHHBIE TIpa-
BOOTHOIIIEHHs. B cTpaxoBaHMK peyb HIET O KOMIIEHCAIUU CTPAXOBBIX MMYIIIECTBEHHBIX
MOTEeph MIPU HACTYIUICHUH CTPaxoBOTo ciyyas. HanpoTus, B urpax, JoTepesx U napu Kak
TaKOBOTO CTPaxOBOTO CIIydYasi HET, a LENbI0 SBISETCS BBIMTPHINI WM HEOXXKHUJAHHAS TIPU-
ObUTB. PaznuuaeTcs n MMyIIIeCTBEHHBIN HHTEPEC, KOTOPBIN, KaK YK€ YIOMHUHAIOCH, B CTpa-
XOBaHUHU COCTOMUT B BO3MELIEHHM HMYIIECTBEHHBIX MOTEPb, BO3HUKIIUX B pe3yibTare
CTpaxoBOTO ciydas. B urpax, orepesix u mapu WHTEPEC COCTOUT B MOIyYECHUH MaTepH-
aITBHOM BBITOJIBI, KOTOpAs CBA3aHA C YCIOBUSMH JaHHBIX MepornpuiaTuil. Takum oOpazom,
UTPBL, IOTEPEH U MIApH, B OTIIMYUNE OT CTPAXOBAHUS, He AGNAIOMCA CHOCODOM 3AUUMbl UMY-
wecmeennoeo unmepeca (Tikhonova, 2019:183).

CtpaxoBoii MHTEpEC SBIETCS YaCTHBIM (CYObEKTUBHBIM), IMYIIIECTBEHHBINH CTPaxo-
BOIl MHTEpeC HE MOXKET CYIIECTBOBATh caM IO ce0e, a TOJIBKO B CBA3U C KOHKPETHBIM JIH-
oM. OTHUM CJIOBOM, B IPAaBOOTHOIICHUHU JOJKEH OBITh OMpEAecH CyOBEeKT CTPaXxoBOI0
uHTepeca (CTpaxoBOM WHTEpeCCeHT). B MpOTHBHOM cilydae CTpaXxoBOE MPAaBOOTHOIICHUE
JUIIAETCs OMPEIEIEHHOCTH ¥ HETIOHSITHO, 110 OTHOIIEHHUIO K KOMY BO3HHUKAIOT Y CTPaXxOB-
IMKa npasa U o0s3aHHOCTH. CyOBeKTaMH CTPaXxOBOTO MHTEpeca MOTYT OBITh HE TOJIBKO
CTpaxoBaTeNH, HO TAKXe BHITOJOIPHOOpETATEIH ¥ UHBIE JIUIIA, U 3aBIUCHT 3TO OT ITPaBOBO
MIPUPOJIBI KOHKPETHOTO CTPAaXxOBOTO NMPABOOTHOMICHUA. Tak, HampuMmep, B CTPaXOBaHUHU
0aHKOBCKHUX BKJIAZIOB CTPAXOBATEISIMH SIBISTIOTCS OaHKH, a CYyObEKTaMH CTPaXOBOTO UHTE-
peca 1 0OJHOBPEMEHHO BBITOIONpHOOpeTaTesIMi — BKJIaI4MKH. Kak n3BeCTHO, MUMEHHO
BIIQ/ICTIBIIBI TPAHCTIOPTHEIX CPEJICTB SBIISIOTCS CYOBEKTaMH CTPaXxOBOTO HHTEpeca Mo 00s1-
3arenbcTBY OCAI'O (cTpaxoBaHHE TPaXKIAaHCKOM OTBETCTBEHHOCTH BIIAJICIIBIICB TpPaHC-
MOPTHBIX CPEJICTB).

I'paxnanckuii kogexc P® moctaToyHO YeTKO onpeienseT CyObeKTOB CTPaXOBOTO UH-
tepeca. [lo moroBopy cTpaxoBaHHS UMYIIECTBA — 3TO CTPAXOBATENH WIIN BBITOAOIPHOO-
peTaTenn, KOTOphIe UMEIOT HHTEPEC B COXpaHeHnH NaHHoTo nMytiectsa (1. 1 ct. 930 'K
P®). TpeboBanue 3akoHa K CTPaxOBaTEISIM M BBITOIONIPHOOPETATENSIM IPH CTPaxXOBaHUH
MMYIIECTBA — HAJIWYHNE IOPUINYECKON CBS3HM C MMYIIECTBOM, KOTOPYIO, KaK M3BECTHO,
UMEET HE TOJIbKO COOCTBEHHUK, HO JH000H TOOPOCOBECTHBIN Biaeiell (apeHIaTop, cCy-
Jomnonyvarens u T.7.). [Ipu 5ToM B Tex cirydasx, Koraa JOrOBOpP 3aKI0YaeTCs CTpaxoBaTe-
JIEM B TIOJIB3y BBHITOJIONPUOOpETATENS, CyOBEKTOM CTPAXOBOTO WHTEpEca SBISAETCS, COOT-
BETCTBEHHO, BRITOAONIPHOOpETaTENh (HAPUMED, CTPaxOBaTelh, HAXOISICh B POJICTBEHHBIX
OTHOLICHUSIX C BBIroJoNproOperareieM, 3aKio4aeT J0oroBop A100pOBOJIBHOTO CTpaxoBa-
HUS KHUJIOTO TIOMEIICHUSI B €ro MoJib3y). B KauecTBe cyObeKTa CTpPaxoBOrO WHTepeca
0 IOTOBOPY CTPaxOBaHMs OTBETCTBEHHOCTH 3a MPUYMHEHHE BPe/Ia BEICTYIIAeT CTPaXxoBa-
TeTb WM HMHOE JIMIO0, Ha KOTOPOE Takasg OTBETCTBEHHOCTh MOXXET OBITH BO3JIOKEHA
(m. 1 cr. 931 T'K PO).
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JBe HanOouiee TUITMYHBIC CUTYalMu cienytonme. [lepsas, Hauboee pacpocTpaHeH-
Has, — KOIJla cTpaxoBaTeJeM SBIISETCS JIUI0, Ha KOTOPOE BO3JI0KEHA OTBETCTBEHHOCTh
(Ershova & Enkova E.E., 2016:180). Hampumep, agBokar OCyLIECTBIJISICT CTPaXOBaHHE
UHTEpeca, KOTOPHI CBs3aH ¢ MpodecCHOHaTbHONH OTBETCTBEHHOCTHIO, TypOIeparop —
C BO3MOXXHBIM HEHUCIIOJIHCHHEM (HEHAJJICKAIIMM HCIIOJIHEHUEM) o0si3aTenberBa (cT. 19
®denepansHoro 3aKoHa «OO0 aJBOKATCKOHN NEATENBHOCTH U aJIBOKATypEe B P(I>>>4, cT. 17.6
3akoHa «O6 OCHOBAX TYPUCTCKOI JeATeNbHOCTH B PD»°).

Bo BropoMm cityuae ctpaxyercsi uHTepec uHoro juna. Hanpumep, crpaxosareins 1o
JIOTOBOPY CTPaxOBaHUS TPAKAAHCKONW OTBETCTBEHHOCTH BIAAENBIEB TPAHCIOPTHBIX
cpencte (OCAI'O) MoxeT 3acTpaxoBaTh Kak CBOW HMHTEpPEC, TaK W JAPYTHUX BIIAICIBIICB
TPAHCIIOPTHBIX CPENICTB, BKIIIOYAs JAHHBIX JIUI] B ITOJINC. MeANIIMHCKAs OpTaHu3alus, KaK
NPaBUIIO, CTPAaXyeT HE TOJIBKO CBOIM MHTEpEC, CBS3aHHBIN C BO3MOXKHBIM HACTYIUICHHEM
OTBETCTBEHHOCTH, HO ¥ MHTEPEC MEAUIMHCKUX Pa0OTHUKOB. COOTBETCTBEHHO, BO3HUKAET
BOIIPOC, KTO SIBIISIETCS CyOBEKTOM CTPaxoBOT0 HHTEpeca B JaHHBIX IpaBOOTHOMEHUAX? Ha
Hall B3IV, B JAHHBIX NPABOOTHOLICHHUSX CIIEAyeT NPU3HATh HECKOJNBKO CYOBEKTOB
CTPaxoOBOTO MHTEpeCca — KaK CTpaxoBaTelis, TaK U JIMIA (MJTH JIMI), Ha KOTOPOE TaKas OT-
BETCTBEHHOCTb MOXKET OBITh BO3JIOXKEHA. JlaHHAs cuTyalus BbI3BaHa TE€M, YTO B JAHHBIX
IPAaBOOTHOILEHHUAX HECKOJBKO CYOBEKTOB, KOTOPbIE MOI'YT HOHECTH OTBETCTBEHHOCThb
BCJICZICTBUE HACTYIUIEHHsI cTpaxoBoro ciydas. Eciu peus uaer 06 OCAI'O, 1o 310 Bee
BJIaJeNblbl TpancnopTHoro cpenctsa (m. 1 cr. 4 @3 «OO6 00s3aTeNbHOM CTpaxOBaHUU
IPaXaHCKOH OTBETCTBEHHOCTH BJIaJebIIEB TPAHCIOPTHBIX cpeacTB).® B 106poBonbHOM
CTpaxoBaHWU MPOQECCHOHATFHON OTBETCTBEHHOCTH Bpaueld — 3TO MEJUIIMHCKAasi OpraHH-
3amusl 1 MEAMIMHCKHUHN ((hapMarieBTUYeCKnil) paOOTHUK, MOCKOJIBKY B COOTBETCTBUU
c 1. 2 cT. 98 @3 «O6 ocHOBaxX OXpaHbI 310pOBbs rpakaaH B PO» meauumHckue u Gpapma-
LEBTUYECKHUE PAOOTHHUKH, PABHO KAaK U MEAMLUHCKHE OpraHU3allud, HECYT OTBETCTBEH-
HOCTB 32 HapyIIeHHE TpaB B chepe oXpaHbl 370POBbs, IPUYUHEHNE Bpea KU3HU U (WIIH)
3JI0POBBIO TPaKJaH MPH OKA3aHUU METUITUHCKOW MOMOIIIH.

Heo6xoammo otMeTntsh, uto 11. 1 cT. 931 'K PD chopMynmpoBaH HETOTHO — HUCXOIS
U3 €ro CoJIepKaHMs, MO JOTOBOPY CTPAaXOBAaHUSA PHCKA OTBETCTBEHHOCTH MOXKET OBITh
3aCTpaxoBaH WM MHTEPEC CaMOro CTPaxoBaTelis, WM WHOTO JIMIA, Ha KOTOPOE Takas
OTBETCTBEHHOCTh MOXKET OBITh BO3/OKeHa. Kak y)ke ylmoMHHAIOCh, B CTPaXOBBIX IIPaBO-
OTHOULICHUSX AAHHOTO BHJIA MOJKET OBITh HECKOJIBKO CYOBEKTOB CTPAaXOBOT'O HHTEpECaA.

CrnenoBatenbHo, B1I. 1 ¢T. 931 'K PO xenaTelbHO BHECTH COOTBETCTBYIOIIIE H3ME-
HEHHS: «II0 JOTOBOPY CTPaXOBaHUS OTBETCTBEHHOCTH 3a MIPUYMHEHHE Bpena, MOXKET ObITh
3acTpaxoBaH HHTEPEC CaMOI0 CTpaxoBaTessl ¥ (MIIM) HHOTO JIMIA, Ha KOTOPOE MOXKET OBITH
BO3JIOJKEHA TaKasi OTBETCTBEHHOCThY.

[Ipu cTpaxoBaHWU OTBETCTBEHHOCTH MO JIOTOBOPY CYOBEKTOM CTPaXxOBOI'O MHTEpeca
MOXeET OBbITh TOJBKO CTPAXOBaTelb, IOCKOJIIBKY HIMEHHO OH HECET OTBETCTBEHHOCTD IIepe
KOHTpareHToM. Takol JOroBOp 3aKIIF0YAETCs B II0JIb3Y KOHTPAreHTa, KOTOPBINA BBICTYIIAET
B JIAaHHOM JIOTOBOpE B KauecTBe Beirotonpuooperatens (1. 3 ct. 932 'K P®). ITo norosopy
CTPaxOBaHUs MPEANPUHUMATEIBCKOTO PUCKA CYyOBEKTOM CTPaxOBOI'0 HHTEPECA, PABHO KaK
Y BBITOIONIPHOOpETaTEeNIeM, MOXKET OBITh TONBKO caM npeanpuHuMareins (ctT. 933 'K PO).

4 Cm. ®enepanbHblii 3akoH oT 31 mast 2002 1. Ne 63-®3 «O6 aBOKATCKOMN JAESTENLHOCTH U aIBOKaType B PD;
PI" ot 5 mons 2002 r. Ne 100.

5 Cm. ®enepanbHbiii 3ak0oH 0T 24 HOs6ps 1996 1. Ne 132-03 «O6 ocHOBax TypHCTCKOM JEATENBHOCTH B POy,
PI" ot 3 nexalOpst 1996 r. Ne 231.

¢ Cm. @enepanbubiii 3akon ot 25 anpens 2002 roxa Ne 40-03 «O6 06s3aTeILHOM CTPAXOBAHHH MPAKIAHCKOM
OTBETCTBEHHOCTH BJIaJI€IbLIEB TPAHCIOPTHBIX cpeacTs»; PI" ot 07. 05.2002, Ne 80.
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BwmecTte ¢ TeM He momiexaT CTPaXOBaHUIO ITyOJMYHBIE WHTEpEchl. HeBo3MOKHO
MPEJICTABUTh CTPaXOBaHHE ITyOJUYHBIX WHTEPECOB TrocyaapcTBa (Hampumep, B cOope
HayoroB). Ilpyu 3ToM 1O JOTOBOPY CTpaxoOBaHUS MMYINECTBA MOXKET OBITh 3aCTpaxOBaH
YaCTHBIA CTPAXOBOI MHTEPEC TOCYAPCTBEHHOM KOMIIAHUM B COXPAHEHUH UMYIIIECTRA.

Ha mpakTuke 70CTaTOYHO pacpOCTPaHEHEI JOTOBOPHI CTPAXOBAHUS UMYIIECTBA «3a
CYeT KOro cliefiyet». JJaHHbIe CTPaxoBbIe CACIKU 3aKIFOYAIOTCS B MOJIb3Y BBITOJAONPHUOO-
peTaTelns 6e3 yka3zaHus IMCHH WIH HauMeHoBaHUs rociennero (1.3 cr. 930 'K P®), cTpa-
XOBATEJIO IIPU 3TOM BBIJIa€TCS CTPAXOBOM MoyiMc Ha npeabaBuTens. Ha nepBbiit B3I B
CTPaxOBaHUU «3a CUET KOO CIEAYET» CTPAXOBOM MHTEPEC HE SBISETCS YACTHBIM, 4 HOCUT
myOnamuHeIid xapakrep. OnHako 310 He Tak. CTpaxoBOW MHTEPEC B TAKOM BHJIE CTPAXxOBa-
HUS SIBJISICTCS] YACTHBIM, IIOCKOJIBKY CTPaXOBaHUE OCYLIECTBISCTCS B OJIB3Y KOHKPETHOTO,
HO eIlle He OTPeAeTICHHOTO Ha MOMEHT 3aKII0UEHHS IOTOBOPA JIHIA. DTO TOATBEPKIAETCS
TEM, YTO JIJISI ITOJTYUSHUS IO TAKOMY JIOTOBOPY CTPAaXOBOT'0 BO3MEIICHIS CTPAaXOBATENb HIIH
BEITOIONPHUOOpETaTENb JOKHBI IPECTABUTH CTPAXOBIIUKY MOJHC U JIPYTHe HEOOXOMH-
MBIE TOKYMEHTBI, IPETYCMOTPEHHBIE T0TOBOPOM CTPaXOBAHUS.

CrpaxoBoii mHTepec — He00X0ANMOe yCJIOBHE BOSHUKHOBEHHSA
U CYLeCTBOBAHMS CTPAXOBOI'0 NPABOOTHOLIEHHS

Crapoe crpaxoBoe mpaBwio rinacut: «be3 wmHTepeca Her crpaxoBaHus». Kax
M3BECTHO, B TOM CIIy4ae, €CJIM CTpaxoBas CAeNKa 3aKJII0YeHa, HO MPU 3TOM OTCYTCTBYET
CTPaxoOBO# HHTEpPEC, OHA MPHU3HAETCS HEIEHCTBUTEIBLHBIM. DTO OOBSICHACTCS 0COObIM 3HA-
yeHueM Cmpaxoeo2o uumepecd s BOSHUKHOBEHUS 1 CYIIECTBOBAHHS CTPAXOBOTO MTPaBO-
OTHOLICHUS, 0 YeM ObLIO cKa3zaHo panee. [Ipu 3ToM cnennguka CTpaxoBbIX MPABOOTHOLIE-
HUU COCTOUT B TOM, YTO NMPHU3HAHUE CTPAXOBOW CHEIKU HEJCHCTBHTEIHHON BO3MOXKHO
TOJIBKO B TOM CITydae, €ClId CTPAaXxOBOM MHTEPEC OTCYTCTBYET Ha MOMEHT €€ 3aKIIIOYCHHUS.
Ecnu uHTEpec 1o Toii Wiy MHOM MpUYUHE OTIIAN B IEPUOJ ICHCTBUS IOrOBOpa CTpaxoBa-
HUS, 3TO ABJISIETCS] OCHOBAHWEM JIJISl €TO JOCPOYHOTO PACTOPIKEHUS.

Ha npakTike Hepeako BOSHUKAIOT CIIOPHI O AEHCTBUTENEHOCTH JI0TOBOPa CTpaxoBa-
HUS B CBSI3W C OTCYTCTBHEM HHTEpeca y JIMIA, B TMOJb3y KOTOPOTO 3aKIFOUYEH JOTOBOP.
Heo0xoauMo OTMETHTD, YTO CYIECTBYET CYObEKMUBHAS U 00bEeKMUBHASL CMOPOHBL CMPA-
x06020 unmepeca. [lpu 5ToM 00BEKTHBHAS CTOPOHA CTPAXOBOI'O HHTEPECa — ITO yCTAHOB-
JICHHBIE B 3aKOHO/IaTEbCTBE YCIOBHSA €0 IEHCTBUTEIFHOCTH, HATMIHE KOTOPHIX HEOOXO-
JTUMO Ha MOMEHT 3aKJII0UeHus ToroBopa crpaxoBanus (cT. 930—933 I'K P®). Tak, Hanpu-
Mep, TIPH 3aKITFOUYEHUH JI0TOBOpa CTPaXxOBaHUS UMYIIECTBA HEOOXOIUMO HAIMYHE Y CTpa-
XoBaTeNs (BBIMOAONPUOOpETATEINST) HHTEpECca B €T0 COXPAHEHHUH, TIPU CTPaXOBaHHU OTBET-
CTBEHHOCTH 32 IPUYMHEHNE BpeJa — MHTepeca cyObeKTa OTBETCTBEHHOCTH B HEWTpasn-
3allii UMYIIECTBEHHBIX TTOTEPh, CBI3aHHBIX C BO3MOKHBIM HACTYIUICHHEM TPaKIaHCKO-
NpPaBOBOH OTBETCTBEHHOCTH. B 1enom, kak ObLIO yKa3aHO BBIIIE, CTPaXxOBOW HHTEpEC
B CTPaxXOBaHHH CBSI3aH C KOMITEHCAITEH CTPAXOBBIX UMYIIIECTBEHHBIX TIOTEPh MPU HACTYTI-
JICHWH CTPAaXOBOTO CIIyYast U HATMYHEM CTPaxoBoro prucka. CyObeKTHBHAs CTOPOHA CTpa-
XOBOT'O MHTEpeca MpeAcTaBiIsieT coboi (hopMUpOBaHUE BOJH JIMIIA, YTO BBIPAXKAETCS B TEX
WJIN WHBIX AeHCcTBUAX. COOTBETCTBEHHO, COCTABIISIOMNM (O0OBEKTUBHON HITH CYOBEKTUB-
HOI1) CTpaxoBOro nHTepeca popMupyercs u cyzeOHast IpaKkTHKa.

Tak, mns cyneOHOW TPaKTHKH TO OOBEKTUBHOW CTOPOHE CTPaxOBOTO HMHTEpeca
XapakTepHO clenytoiee. Bo-nepBriX, kak cienyer u3 . 1 ct. 930 'K PD, umymectBo
MOJKET OBITh 3aCTPaxOBaHO HE TOJBKO B MOJB3Y COOCTBEHHHKA, HO U 00IaaTeNs APYTUX
BEIIHBIX, a TaKXe O0A3aTeNIbCTBEHHBIX IpaB, BKIOYAas apeHaAy U Oe3BO3ME3ITHOE
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TI0JIb30BaHKE UMYIIECTBOM . BO-BTOPBIX, 33 COGCTBEHHHKOM CTPaXOBOi MHTEPEC MPU3HA-
eTcs aXKe B TOM ciIydae, €Clid 005S3aHHOCTh 110 BOCCTAHOBJICHHIO UMYIIECTBA IOCIIE MO-
BPEXKJICHNS HECET KOHTpareHT' . Kpome Toro, 0043aHHOCTE IOKa3bIBAHKS OTCYTCTBHS CTPa-
XOBOT'O MHTEpEca y CTpaxoBarest (BBIroJONpruoOpeTaress) BO3JIOKeHa Ha JIMIO0, KOTOpOoe
oOpariaercst B cyl ¢ TpeOOBaHHEM O IMPHU3HAHUM JOTOBOPA CTPAaxOBaHHWS HMYILECTBA
HeJICHCTBUTEIBHBIM .

Tak, o yclOBUAM JOrOBOpPa MPEAMETOM CTPaxOBaHUS SIBUIOCH UMYUIECTBO HCTLA,
a MMEHHO: 3]aHHe, POU3BOJCTBEHHAS TEXHONOTMYECKAs JTMHUA M TOBAPHI HAa CKiuaje',
a CTPaxOBBIM CIIy4aeM — THOeNb WM MOBPEXIEHHE MMYIIECTBA 10 MPUYHHE TO0XKapa,
B3pbIBa Tra3a u Ap. B nmepuos neiicTBus cTpaxoBOro A0roBopa Mpou3oIIes oxKap, BClaea-
CTBHE KOTOPOTO NMPUYHMHEH YyIIepO 3acTpaxoBaHHOMY MMyIlecTBYy. [Ipu 3ToM crpaxoBas
KOMIIaHHsSI HE BBITIOJHIJIA 005A3aTEIhCTBO MO BHIIUIATE CTPAXOBOTO BO3MEIEHHUS, BCIIE/I-
CTBHE YE€T0 CTpaxoBaTeb 0OpaTHIICS B CyJl C TpeOOBaHKEM O BBIIIATE CTPAXOBOTO BO3MeE-
LICHUS.

OAO «Crpaxosas rpymra MCK» mpenbsBuia BCTPEUHBIH HCK, CYTh KOTOPOTO —
TpeOOBaHKUE O MPU3HAHUY CTPAXOBOM CHICIKH HEACHCTBUTEIBHOMN (B YaCTH CTPaXxOBaHUS
TEXHOJIOTMYECKOW JIMHUN).

PewrenneM cyzna co cTpaxoBoil KOMIAHUM B IOJIb3Y UCTLA B3BICKAHO CTPAXOBOE BO3-
MEIlIeHHe 1, KpOMe TOTO, MPOLEHTHI 3a MOJIb30BAHUE UYKUMHU JACHEKHBIMU CPEACTBAMHU.
[Tpu 5TOM cynamu OBLIIO OTKa3aHO B yIOBJIETBOPEHHH BCTPEYHOTO MCKa. JJaHHBIN BBIBOX
CyZIOB 00OCHOBaH TE€M, YTO CTPaxoBas KOMITAHUS HE MPHBEJa IOCTATOYHBIX apryMEHTOB
OTCYTCTBHSI Y HCTLA CTPaXOBOI'O MHTEPECA B COXPAHEHUM TEXHOJOIMYECKOW JIMHUU KaK
3acTpaxoBaHHOTO o0bekTa. K TakoMy ke BbIBOIYy mpuies Bricmmit Apourpaxkusiii Cyn
P® npu otkaze B nepexaye nena B Ilpesunnym Briciero Apourpaxkuoro Cyna PO u ero
clenyeT CUMTATh CIpaBeJIMBBIM — UMEHHO CTPAaXOBILUK JIOJKEH JOKa3aTh, YTO UHTEPEC
y CTpaxoBarens OTCYTCTBYeT M, COOTBETCTBEHHO, CYJI OIICHHBAaeT IpHUBEICHHBIC
apryMEHTHI C TOUKU 3pEHUS] COOTBETCTBHSI 3aKOHY M CIIOKUBIIMMCS OOCTOSATEILCTBAM.

[To moBoIy MpaBONIPUMEHHUTENBHOM MPAKTHKU O CyOBEKTUBHOW CTOPOHE CTPAXOBOTO
WHTEepeca MOKHO OTMETHTH clieytoliee. B 11e1oM npusHaercs, 4yTo BOJIS MPHU BO3HUKHO-
BEHHH CTPAaXxOBOT'0 HHTEpeca T0JHKHA (DOPMHUPOBATECS B COOTBETCTBHH C OCO3HAHHEM CyTH
CHEIKH, YTO BO3MOXHO TOJBKO TPU HOJIHOM U OOCHOBEPHOM UHGOPMUPOBAHUY CIPAXO-
séamesns. Tak, B 4aCTHOCTH, UCTITy OBLIO MPEIIOKEHO yJacTHe B MPOrpaMMe CTPaXOBaHUS
H, COOTBETCTBEHHO, 3akmouenue norosopa''. Ilpu 3ToM mcTen 3abaymancs OTHOCH-
TEJIBHO CYTH COBEpPIIAEMOU CJIENKH, MPeoaras, 4To 3aKII0YiI J0roBOp OaHKOBCKOTO
BKnana. Kpome Toro, caenka nprsesnia He K yIy4IIEHUIO UMYIIECTBEHHOIO MOJ0XKEHUS, a
K HeOnaronpusTHbIM (MHAHCOBBIM TOCIEICTBUSAM JUIs cTpaxoBatensi. Ha ocHoBaHumM
BBILICHU3JIOKEHHOTO C/IeNKa Oblila IpU3HaHa HeJIeHCTBUTENBHON — KaK COBEpLICHHAS MO

7 Cwm.: 11. 4 O630pa NPAKTHKK PACCMOTPEHHS CIIOPOB, CBA3AHHBIX C MCIIOJIHEHUEM JI0T0BOPA CTPaXOBAHHS, yTB.
NudopmanmonnsM mucsMoM [Ipesuamyma BAC ot 28.11.2003 Ne 75 CIIC // «KoHCYNBTaHT TUTIOCY.

8 Cm.: 1. 3 O630pa NPaKTHKK PACCMOTPEHHS CIIOPOB, CBA3AHHBIX C MCIIOJHEHUEM JI0T0BOPA CTPAXOBAHHs, yTB.
NndopmannonusiM nucemoM Ilpesuauyma BAC ot 28.11.2003 Ne 75 CIIC // «KoHCynbTaHT IUTIOCY. YTB.
NudopmanmonusiM mucbMoM [pesuaunyma BAC ot 28.11.2003 Ne 75 CTIC // «KOHCYNBTaHT TUTIOCY.

 Cm.: m. 2 O630pa NPaKTHKKM PACCMOTPEHHS! CIIOPOB, CBA3AHHBIX C MCIIOJHEHUEM JI0TOBOPA CTPAXOBAHUS.

10 Cm. Onpenenenne BAC P® or 17 anpens 2012 roga Ne BAC-3974/12 «O6 oTkase B Iepejaue aena
B [Ipesunnym BAC POy.

11 JTeno Ne 2-6954/2020 Bonoroackoro ropojckoro cyna Bomoroackoit o6nactu — CIIC // «KoHcyabTanT
TUTIOCY.
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BrnustHueM 3a0myxaenust (ct. 178 'K P®) u, kpome TOro, ¢ mpu3HakamMu KaOaabHOMH
caenkw (ct. 179 T'K POD).

Hepenko mpoGnembl GpopMHpOBaHUs CTPaXOBOTO MHTEpeCa BBUAY HEIOCTATOYHOM
HH()OPMHUPOBAHHOCTH CyOBEKTa BOZHUKAIOT B cepe MOTPeOUTETHCKOTO KPEeIUTOBAHUS.
Tak, ucren oOpaTHiIachk B Cyll ¢ HICKOM K OaHKY O pacTOp>KEHHH JI0TOBOpPa CTPaXxOBaHHMS,
B3BICKaHWU YOBITKOB, HEYCTOWKH U T. 1. B CBS3H C TE€M, 4TO He OblIa MponH()OpMUPOBaHa
0 106POBOJTLHOM XapaKTepe M YCIOBHX CTpaxoBoii caemkn'?. Cy1 mepBoii HHCTaHIIMH HC-
KOBBIE TpeOOBaHUS yI0BIETBOPMII. [IpH 3TOM Cy anesIsIMMOHHON WHCTAaHIIMY OTKa3al B
YIOBJIETBOPEHUH HCKa CO CCBUIKOM Ha TO, YTO OaHK MPOMH(OPMHUPOBAI UCTLA O CYTH JI0-
roBopa crpaxoBanus. CyneOHas KOJJIeTHs 1Mo rpakaaHckuM nenaMm Bepxosroro Cyma PO
aneJUIIOHHOE ONpejiefieHe OTMEHHJIA, HalpaBUB JeJI0 Ha HOBOE PAaCCMOTPEHHE,
C YKa3aHHEM Ha TO, YTO CyJlaMH He ObUIN UCCIe0BaHbl (hakThl UH(HOPMUPOBAHUS OAHKOM
UCTIIA O XapaKTepe CTPAXOBBIX YCIYT, B YACTHOCTH, TOBEJICHUS JI0 CBEICHUS UCTIIA HAJIH-
YHs y HETO MpaBa Ha 0TKa3 OT IOTOBOpa CTPaxOBaHUS B JTIO0O0E BpeMsI.

3akaoueHnue

CrtpaxoBoif MHTEpEC B CTPaxOBOM IPABOOTHOIIEHHM >KECTKO CBSI3aH C HAJTUYHUEM
CTPaxoBOT0 PHCKa K UIMEET 0c000€e 3HaYeHNE B CTPAXOBOM IIPAaBOOTHOILIECHHUH, SIBISSACH €T0
HEOOXOOUMBIM ycinoBUeM. CTpaxoBOMY MHTEpECY CBOWCTBEHEH MMYIIECTBEHHBIM Xapak-
Tep, a HAPaBJICHHOCTh — Ha KOMIIEHCALIMIO (HEMTpan3alliio) CTPaXxOBbIX UMYIIIECTBEH-
HBIX TOTEPb.

TaxkoBBI OCHOBHBIC KOHLIENTYaJIbHBIC U TPABONPUMEHHUTEIbHBIE TPOOJIEMbI, BOSHUKA-
Io1IMe Ipu (HopMyIMPOBKE U peau3aluu IOHITUS «CTPAXOBOH HHTEPECH.
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The development of an insolvency privilegle for derivatives
in German law
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Moscow, Russian Federation
P<laklementiev@hse.ru

Abstract. The article outlines the development of insolvency privilege with respect to derivatives
under German law in its historical perspective. It traces the evolution of special privilege from the moment
when it was first announced in the German insolvency statute (Insolvenzordnung) and came into force on
August 1, 1994, up to the moment when legislative provisions securing the functioning of derivatives in
insolvency context were amended in response to the 2016 Federal Court of Justice Verdict. This court
ruling ended the long-standing consensus on “friendliness” of the German insolvency law to derivatives
and other financial transactions. German highest court concluded that contractual clauses on the
termination of obligations under derivative contracts in the event of bankruptcy are invalid unless their
legal result is identical to the one prescribed by law. This court decision created significant legal
uncertainty for recognition of claims under derivative transactions and directly influenced the use of
standard master agreement for over-the-counter derivatives. Drafted under the auspices of the German
Banking Union (GBU), an organization representing the interests of German financial institutions,
German Master Agreement for Financial Derivatives Transactions (Deutscher Rahmenvertrag fur
Finanztermingeschdfte) provided a contractual framework for the relevant market, and it came under
significant pressure. Overall, German insolvency rules were significantly enforced to achieve the
enforceability of close-out netting thus expanding the insolvency privilege for derivative transactions.

Key words: close-out netting, financial collateral, insolvency, cherry picking
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PasBurtue npuBunerun nNnpmn HeCoCToATerIbHOCTHU
B OTHOWEeHUn gepnBaTnBoB NO HEMEeLKOMY npaBy

A.Il. KnementbeB = D<

HanmoHanbHBIN MCCIIEI0BATEIbCKII YHUBEPCUTET «BBICIIIas IMIKOJa SKOHOMUKNY,
2. Mockea, Poccuiickas @edepayus
D<laklementiev@hse.ru

AHHOTanus. B Mctopuieckoil nepcreKTuBe ONUCHIBACTCS PA3BUTHE TPHBUIICTUH IS IePHUBATH-
BOB II0 HEMCUKOMY IIpaBy B YCJIOBHUAX 6aHKpOTCTBa. HpOCJ’lC)KI/IBaCTCﬂ OBOJIIOLIMSA TIPUBUIICTUH
C MOMEHTa, KOrJa OHAa BIEpBBIE IIOSBIIACH B HEMEIKOM 3aKOHE O HECOCTOSTEIbHOCTH
(Insolvenzordnung) u Bctynuna B cuity 1 aBrycra 1994 r., 10 MOMEHTa BHECEHHS U3MEHEHUIl B 3aKOHO-
JaTeNbHbIe MOJIOKEHMsI, oOecreunBaroniie GyHKIMOHUPOBaHUE IEPUBATHBOB B KOHTEKCTE HECOCTOS-
TEJNBHOCTH B OTBET Ha peuieHue BepxoBHoro cyna ['epmanun 2016 roga. 310 cyaebHOE pelieHne moIio-
JKHJIO KOHEI[ IaBHEMY KOHCEHCYCY B OTHOIICHHH «JPYKECTBEHHOCTH» 3aKOHOIATENLCTBA ['epMaHuu o
HECOCTOSTENBHOCTH 10 OTHOIIECHHIO K JIepUBATHBAM M APYTUM (UHAHCOBBIM clenkam. Bercmmit cyn
I'epMaHu¥ MpUILEN K BBIBOJY O TOM, YTO JIOTOBOPHBIC MOJOKEHUS O MPEKPALICHUH 00s3aTeNLCTB MO
JIepUBaTHBHBIM JIOTOBOpaM B CiTyyae OAaHKPOTCTBA HEICHCTBUTENBHEL, €CJIN UX OPHUIMYECKUI Pe3yIbTaT
HE HJCHTUYCH NPEyCMOTPEHHOMY 3aKOHOM. DTO PEIICHUE Cyia CO3/1aJI0 3HAUNTEIBHYIO IPAaBOBYIO He-
OIIPEAEIEHHOCTh B OTHOIICHHUH MPU3HAHUS TPEOOBAaHUH IO CAENKaM C MPOU3BOAHBIMH (PMHAHCOBBHIMU
MHCTPYMEHTaMU U HANpPSIMYIO TMOBIHSIO HA UCIIOJIb30BAHUE CTAHIAPTHOIO MCHEPATLHOTO COTIAIICHHUS
ULl BHEOUPIKEBBIX MPOU3BOIHBIX (PMHAHCOBBIX HHCTPYMEHTOB. Pa3paborannoe mon srunoit Hemenkoro
6anKoBcKoro coro3a (GBU), opraHu3anuy, NpeCTaBIAIONIC HHTEPEChl HEMEIKIX (DHHAHCOBBIX yUpe-
KICHUH, HEMEIIKOe TeHEpAIbHOE COTJIAIIEHUE O CHIeNIKaX ¢ MPOM3BOAHBIME (PMHAHCOBBIMH HHCTPYMEH-
tamu (Deutscher Rahmenvertrag fur Finanztermingeschdfte) oGecriedno JOTOBOPHYIO OCHOBY JUIS
COOTBETCTBYIOILETO PHIHKA M IOIBEPIIIOCH 3HAYNTEILHOMY JaBJICHHUIO. B 1e1om, HemMelkoe 3aKkoHOqa-
TENLCTBO O HECOCTOSITEILHOCTH OBLTO 3HAYUTEIILHO YCUIICHO JJIsl 00SCIICUCHHUSI BO3MOXKHOCTH MPUHY U~
TEJIHOTO UCIIOIHEHHUS IMKBHIALMOHHOTO HETTHUHT'A, YTO PACIIUPHUIIO IPUBIIIETUIO VIS CAETIOK C IIPOM3-
BOAHBIMH UHCTPYMCHTAMH IIPU HECOCTOATCIIbHOCTH.

KnioueBble cjoBa: npuBWiIerds B OaHKPOTCTBE, JIMKBHIAIMOHHBIM HETTHHT, (HHAHCOBOE
obecrieueHue, HEIIaTeXXecnocoOHOCT, cherry picking

Kondaukr untepecoB. ABTOp 3asBHII 00 OTCYTCTBHH KOH(IMKTA HHTEPECOB.
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Introduction

Financial contracts concluded on exchanges and in the over-the-counter market
became widespread in modern economy. Not surprisingly, they attract a lot of attention
from practicing lawyers and academics. While the former draft standard documentation
and give legal advice to market participants, the latter evaluate regulatory and statutory
measures aimed at risk mitigation and protection of weak parties to financial transactions.
Notwithstanding this attention, the notions of “financial transaction” and “financial
contract” are far from being clear. 2013 Principles on the Operation of Close-out Netting
Provisions, an international instrument developed by UNIDROIT and aimed at
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harmonization of certain insolvency law provisions, deal with financial contracts directly.
Nevertheless, it addresses difficulties to distinguish between financial contracts and
commercial contracts in general.

The category of “financial contracts”

Speculatively, financial contracts may be defined as those concluded, altered, and
discharged in financial markets. The main function of those markets is the exchange of
capital between its participants (Molyneux & Valdez, 2010:3) and transfer of financial
positions together with associated risks and returns from person to person (Benjamin,
2007:14). P. Paech mentions derivative and repo transactions as belonging to the category
of “financial contracts” although the researcher leaves the list of financial contracts open
to other transactions (Paech, 2016:855). Thus, one may consider derivatives or derivative
financial instruments as an example of a financial contract. While financial contracts serve
as a generic term for derivatives, repos and other contracts existing in financial markets,
“derivative” is a generic term for describing futures, options, swaps and similar instruments
(Wood, 1995:207)". From contract law perspective, derivatives are defined as bilateral
(synallagmatic) contracts with a postponed maturity date (Benzler, 1999:29)%,

To function smoothly, financial transactions and derivatives require special
insolvency treatment. Contractual arrangements documenting these instruments envisage
offset of mutual position values and swift access to financial collateral, i.e., cash and
securities transferred to secure obligations in question. These contractual provisions may
be compromised by insolvency law rules such as prohibition of insolvency set-off, rights
of an insolvency administrator to select transactions, various stays and ban on contractual
provisions on early termination of contracts on bankruptcy. Lawmakers and regulators
leaning towards favorable treatment of derivatives and other financial transactions shape
local insolvency laws in a manner giving rise of a special insolvency privilege for those
contracts.

Such a privilege is even more striking given that it serves as an exception from the
principle of par condition creditorum (Paulus, 2015:533), almost universally accepted
cornerstone of insolvency law. This article traces the development of insolvency privilege
for derivatives under German insolvency law. In Western legal thought the privilege is
evaluated through the lens of the fall of Lehman Brothers, a leading investment bank whose
bankruptcy became the biggest in history of the United States (Johnson, 2015:120; Paech,
2016:880). Due to Lehman insolvency some notable case law in the field of derivatives

I A definition of a “derivative” coined by Global Derivatives Study Group suggests that a derivative is “a
bilateral contract or payment exchange whose value derives, as its name implies, from the value of an
underlying asset or underlying rate or index” Derivatives: Practices and Principles. Global Derivatives Study
Group. 28. Available at: https://group30.org/images/uploads/publications/G30_Derivatives-Practicesand
Principles.pdf. [Accessed 29th October 2022].

2 G. Reiner distinguishes between derivative and derivative-like transactions depending on the manner of their
performance (Reiner, 2002:29). Also, the researcher provides a list of characteristic features pertaining to
derivative transactions including (i) giving rise to mutual contractual obligations, (ii) producing stochastically
determined cash flows, (iii) cash settlement, (iv) ability to be reproduced at any moment of time, and (v) giving
rise to certain risks (Reiner, 2002:29).
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emerged’. On top of it, the fall of this global financial powerhouse resulted in a law reform
of an insolvency privilege for financial transactions in Germany in the aftermath of the
Federal Court of Justice Verdict dated 9 June 2016 (the “FCJ Decision”)".

The initial development of the privilege

Konkursordnung of 1877 (KO)®, the first insolvency statute of the German Empire,
did not bestow any privileges on parties to financial transactions per se. The only article
applying to financial transactions was §16 as it addressed the delivery of goods having a
market or exchange price in case those obligations matured once the insolvency
proceedings were introduced. After the opening of insolvency proceedings performance of
those obligations was not permitted. Rather, the supplier was entitled to a claim
representing the difference between the market and exchange price and the price of the
goods embedded in the relevant contract. Meanwhile, KO contained §17 which applied
solely to lease and rental arrangements and allowed the insolvency administrator
(Konkursverwalter) to terminate those agreements before their maturity. According to
§103 of the Insolvenzordnung (InsO)®, an insolvency statute that was adopted in 1994 and
fully replaced KO in 1999, the right of the insolvency administrator to reject or keep
contractual obligations (Konkursverwalterwahlrecht) became broader to encompass other
types of transactions.

In turn, the said right may have resulted in a practice known as “cherry picking”
(Rosinenpicken) (Reiner, 2002:184) whereby transactions unprofitable for the insolvency
estate are rejected while those bringing additional funds and assets to the insolvent debtor
stay in force. In international and local contractual practice, derivative transactions rarely
exist in a standalone form. Rather, multiple trades are negotiated between the same
counterparties based on a master agreement (Rahmenvertrag) with a view to ease the
conclusion of single transactions and manage credit risks (Reiner, 2002:183). Such master
agreements are widespread in the derivatives markets (Benzler, 1999:37) and envisage a
single contractual arrangement notwithstanding the existence of a whole portfolio of a
variety of derivative transactions; however, cherry picking by the insolvency administrator
may undermine those principles. Underlying assets for derivative transactions include
shares, bonds and share indices (Kobler, 2016:96). Increased volatility of those assets
incentivizes an insolvency administrator to cherry pick certain transactions.

To illustrate the danger of cherry picking one may refer to the ISDA master agreement
drafted by International Swaps and Derivatives Association, Inc. (ISDA). The agreement
contains a so-called single agreement clause uniting separate derivative trades into one
contractual arrangement. To provide an example, it is necessary to quote section 1(c) of the
2002 ISDA Master Agreement, the latest framework agreement prepared by the
International Swaps and Derivatives Association: “All Transactions are entered into in

3 See, e.g., Lehman Brothers International (Europe) (In Administration), Re 2016. EWHC 2417 (Ch); 2017,
2 Al E.R. (Comm) 275; 2017, Bus. L.R. 1475; Official Transcript.

4 Urteil des Bundesgerichtshofs vom 9. Juni 2016 (IX ZR 314/14). Available at:
http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&amp; Art=en&amp;nr=
74978 &amp;pos=0&amp;anz=1. [Accessed 29th October 2022].

5 Deutsches Reichsgesetzblatt Band 1877, Nr. 10 Seite 351-389.

¢ Insolvenzordnung vom 5. Oktober 1994 (BGBL. I S. 2866).
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reliance on the fact that this Master Agreement and all Confirmations form a single
agreement between the parties (collectively referred to as this “Agreement”), and the
parties would not otherwise enter into any Transactions™ . According to the clarification
produced by ISDA itself, this clause has a crucial character, and each confirmation (e.g.,
legal document containing the terms of single trades) does not represent a separate
agreement between the parties®.

Another example of the same approach is the German Master Agreement for Financial
Derivatives Transactions (Deutscher Rahmenvertrag fur Finanztermingeschdfte) (the
“DRV”)’, a framework contract under German law that is going to be considered in detail
in this research. Under section (2) of the of DRV 1993/2001 “The terms and conditions set
out below shall apply to each transaction that is entered into pursuant to this Master
Agreement (hereinafter called a "Transaction"). All Transactions among themselves and
together with this Master Agreement shall constitute a single agreement (hereinafter called
the "Agreement"); they shall be entered into in accordance with and in reliance on this
principle, to achieve an aggregated risk assessment’. Therefore, the drafters of DRV
proposed to treat single financial operations (“Einzelabschlussen’) as a single agreement
(einheitlichen Vertrag) citing risk concerns as an incentive.

Thus, an insolvency administrator may reject the whole portfolio of transactions
concluded under the same master agreement or abstain from exercising relevant selection
rights. According to G. Reiner, the “cherry picking” danger is overestimated as the
rationally acting insolvency administrator would not cancel unprofitable transactions as
market volatility may result in them becoming beneficial for the insolvency estate in the
future (Reiner, 2002:198)'°. By the same token, due to moves in asset prices, currency and
exchange rates as well as interest rates unprofitable transactions may prove to bring profits
to the troubled debtor allowing the insolvency supervisor appointed by the court to perform
its functions more efficiently.

Stephen J. Lubben, professor at Seton Hall Law School, provides other arguments to
the sceptic view of cherry-picking rights stating that the reasons why it is considered “bad”
are of a rather vague nature (Lubben, 2009:61)'". Meanwhile, other researchers of
derivatives and financial transactions, such as Joanna Benjamin, Emeritus Professor of Law
at London School of Economics (Benjamin, 2007:269) and Bob Wessels, professor

7 International Swaps and Derivatives Association, Inc. (ISDA). Available at: https://www.isda.org/book/2002-
isda-master-agreement-mylibrary/ [Accessed 29th October 2022].

8 User’s Guide to the ISDA 2002 Master Agreement, 2003 edition. Available at: https://www.rbccm.com/
assets/rbcem/docs/legal/doddfrank/Documents/ISDALibrary/Users%20Guide%20t0%20the%202002%20ISD
A%20Master%20Agreement.pdf [Accessed 29th October 2022].

° Deutscher Rahmenvertrag fur Finanztermingeschifte. Available at: https://bankenverband.de/media/
contracts/RV-FTG-44015 1201 Muster.pdf [Accessed 29th October 2022].

10 Also, the author notes that the position in a derivative contract may be extended in the market (“die Position
jederzeit am Markt zu prolongieren™) (Reiner, 2002:198). The ability to be reproduced in the market of
underlying assets (jederzeitige Reproduzierbarkeit) is one of the fundamental features of derivatives alongside
including giving rise to mutual contractual obligations and producing certain risk. However, the key question
is the possibility of reproducing the contract with the same financial result, and such reproduction may seem
problematic (Reiner, 2002: 21).

1 These concerns seem even more sound given that cherry picking rights are not confined to German law or
the law of other civil law jurisdiction. For instance, the right of insolvency trustee to “get rid” of executory
contracts is a feature of U.S. Insolvency Law. See, e.g., 11 U.S. Code § 365 — Executory contracts and
unexpired leases. Available at: https://www.rbccm.com/assets/rbccm/docs/legal/doddfrank/Documents/
ISDALibrary/Users%20Guide%20t0%20the%202002%20ISDA%20Master%20Agreement.pdf ~ [Accessed
29th October 2022].
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emeritus of international insolvency law at Leiden University (Wessels, 1997:187), take
cherry picking seriously. The same view is shared by the drafters of the UNIDROIT Netting
Principles as this harmonization instrument contains several clauses addressing the
consequences of cherry picking. In a commentary to principle 7(1)(b), the authors of the
document clarify that the “bundle of transactions would be disassembled and the solvent
party would be required to perform its obligations under all the transactions that were
unfavorable from its perspective, whereas the insolvency administrator would not perform
the obligations under the favorable transactions”.

The approach of the German legislator was incapable of citing as it decided to
introduce a special insolvency privilege into InsO, and such privilege was embedded into
§104. Notably, that paragraph came into force on August 1, 1994 five years before InsO
fully replaced KO (Wood, 1995:176). The said article clause (1) of §104 resembled §16
KO to the extent that the claims contracts for delivery of goods with a market or exchange
value and a fixed performance date were replaced by a monetary claim for non-
performance. However, under clause (2) of §104 the transactions on financial services
combined in a framework contract shall be regarded as a mutual contract in the meaning of
§103 and §104. Thus, in case of insolvency grounds the calculation of non-performance
claim and the selection of transactions by the insolvency administrator required honoring
the single agreement principle in the first place. The said rule encompassed, infer alia,
precious metals and securities transactions, options and financial transactions affected by
exchange rates'?.

The new rule of §104 directly regulated the validity of close-out netting
(Liquidationsnetting) (Bohm, 2001:172), a contractual practice allowing the parties to
financial transactions to terminate their relationship and offset the transaction values
subject to the occurrence of insolvency or other event of default evidencing the
deterioration of financial status with respect to a counterparty (Rauch, 2017:252). In the
German doctrinal sources, the practice may be reduced to two essential stages, such as the
termination of financial contracts (Beendigung) and the offset (Verrechnung, Saldierung)
of relevant claims (Casper, 1996:34, Fuchs, 2013:46). The provisions on close-out netting
are closely related to insolvency (Casper, 2005:252) and are typically present in master
agreements for financial transactions (Wessels, 1997:188, Johnson, 2015:112), however
they may also be found in exchange trading rules adopted in organized markets'*.

Although §104 introduced an insolvency privilege for certain types of financial
transactions and secured close-out netting, it did not take into consideration the transfers of
financial collateral in the form of cash and securities which is a common feature of
contemporary financial markets. Relevant contractual arrangements are commonly used by
ISDA' and other associations uniting the participants of over-the-counter financial

12 The non-performance claim should have been calculated based on prices and rates as may have been mutually
agreed by the parties themselves, however, on the fifth business day of the insolvency commencement date. In
case such agreement between the parties is not in place, the calculation of the non-performance claim should
have been carried out using the second business day quotes.

3 Levels of Protection associated with the different levels of Segregation. Available at:
https://www.euronext.com/en/media/4538/download. [Accessed 29th October 2022].

14 See, e.g., 1995 ISDA Credit Support Annex (Transfer — English Law). Available at:
https://www.isda.org/book/1995-isda-credit-support-annex-english-law/ (date of access — 29.10.2022)
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markets'®. As far as German law contractual instruments are concerned, one may refer to
an annex to DRV facilitating collateral transfers among German banks between themselves
and their clients'®,

Driven by the necessity to broaden the insolvency privilege to include financial
collateral arrangements amidst the growth of local financial markets in the 90s (Yeowart
& Parsons, 2016:5), the authorities of the European Union adopted Directive No
2002/47/EC (the “Collateral Directive”)'”. The issue required consideration on the EU level
as legislation earlier introduced by separate countries varied greatly leading to the legal
uncertainties (Chun, 2012:138). Collateral Directive implementation process took several
years and ended in 2005 (Lober & Klima, 2006:203) thus setting up a minimal regime of
regulating all types of obligations related to currency and securities trading where collateral
is involved (Rusen, 2007:250). Being faced with the necessity to implement the Collateral
Directive into its domestic legislation, German authorities adopted an amendment to §104
InsO'®,

In essence, §104 InsO enhanced with provisions relating to collateral transfers, was
considered an efficient safe harbour and a privilege for derivatives and other financial
contracts in insolvency context under German insolvency laws. According to Paech, three
methods of insolvency privilege exist in insolvency laws: a carve-out, a reference to the
agreement of the parties and, in the case of Germany, the assimilation of netting with set-
off in insolvency context (Paech, 2014:431). Ph. Wood came to conclusion that German
insolvency law allowed close netting under §104 InsO before the new German insolvency
statute came into full force and effect (Wood, 1995:200).

Deutsche DRV

As the insolvency privilege constitutes a reaction to contractual arrangements already
exiting in commercial practice, it requires careful consideration of DRV, and standard
framework contract in German financial market drafted under the auspices of German
Banking Union (GBU). In general, European banking associations are very active in the
field of standard documentation development in the interests of their members. For
instance, the French Banking Federation authored FBF Master Agreement Relating to
Transactions on Forward Financial Instruments (Convention-Cadre relative aux
Opérations de Marché a Terme)'. Swiss Framework Agreement for Over-the-counter

I3 FXC 1999 Collateral Annex. Available at: https://www.newyorkfed.org/fimlg/documentation/collateral.html
[Accessed 29th October 2022]; EMA Margin Maintenance Annex (Title Transfer). Available at:
https://www.ebf.eu/wp-content/uploads/2020/06/EMA-Margin-Maintenance-Annex -2020.pdf.  [Accessed
29th October 2022].

16 Besicherungsanhang. Available at: https://bankenverband.de/media/uploads/2017/09/13/
besicherungsanhang-44020 1001_muster.pdf. [Accessed 29th October 2022].

17 Directive No 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on financial collateral
arrangements. Available at: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L.0047.
[Accessed 29th October 2022].

18 Insolvenzordnung vom 5. Oktober 1994 (BGBI. I S. 2866), Par. 104. Abs. 3. Stand vom 9 April 2004.
Available at: https://www jurion.de/document/show/1:140031,109,20040409/?from=1%3A7586658%2CO0.
[Accessed 29th October 2022].

19 A new master agreement for the french derivatives market. Available at: http://www jonesday.com/a-new-
master-agreement-for-the-french-derivatives-market-07-11-2013/. [Accessed 29th October 2022].
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Derivatives (Schweizer Rahmenvertrag fiir OTC-Derivate)*® and Framework Contract for
Financial Operations (Contrato Marco de Operaciones Financieras)*' play the same role
on local markets of Spain and Switzerland.

In general, the phenomenon of industry master agreements is a characteristic feature
of modern financial markets. The success and universal use of framework contracts
prepared, maintained and updated by professional associations uniting the participants of
modern financial markets is determined by a number of factors such as cost saving and cost
efficiency, risk mitigation, predictability, availability of case law and support in litigation.
Established in Koln in 1951, GBU considers itself a successor of Central Association of
the German Banking and Financing Industry ("Centralverbandes des deutschen Bank- und
Bankiergewerbes"), a union having the same function in the pre-war era’’. According to
the charter of GBU?®, it claims to achieve its aims, inter alia, through interacting with
authorities, informing the public about German financial industry, and cooperation with
other banking associations.

Even though the by-laws of the association do not mention the development of legal
documentation for commercial transactions of its members as an objective of the
organization, GBU achieved an undisputable success in that area through the
implementation of DRV into daily activities conducted in domestic financial market.
Notably, the activities of GBU in this field are not limited to derivatives only — the
association published, inter alia, German Agreement for Securities Lending (Deutscher
Rahmenvertrag fiir Wertpapierdarlehen), and German Master Agreement for Repurchase
Transactions (Deutscher Rahmenvertrag fiir Wertpapierpensionsgeschdfte (Repos). Thus,
it is fair to say that GBU performs the functions of ISDA, International Capital Markets
Association?* and International Securities Lending Association® in the German market
considering the peculiarities of German contract and insolvency law and practice.

As for derivatives, the German counterparties initially used a Master Agreement for
Swap Transactions published in 1990 (Benzler, 1999: 46), however as it was limited in
scope, GBU published the first version of DRV in 1993 and subsequently amended it in
20012, The latest amendment was promulgated in 2018, i.e., after the publication of FCJ
Decision, therefore we shall begin with the 1993 version to shed light on the decision and

20 Schweizer Rahmenvertrag OTC-Derivate. SwissBanking. Available at: https://ub.unibas.ch/digi/
al25/sachdok/2014/BAU 1 6283478 3.pdf. [Accessed 29th October 2022].

2l Contrato marco de operaciones financieras — 2020. Available at: https://www.ceca.es/eng/wp-
content/uploads/2021/06/01 Contrato Marco 2020.docx [Accessed 29th October 2022].

22 Available at: https://bankenverband.de/service/rahmenvertraege-fuer-finanzgeschaefte/rahmenvertrag-fur-
finanztermingeschafte/. [Accessed 29th October 2022].

23The association is responsible for publication of Global Master Repurchase Agreement, an international
standard for repo transactions. Available at: https://bankenverband.de/media/publikationen/200811
BDB_Satzung web_ES.pdf. [Accessed 29th October 2022].

24 The association is responsible for publication of Global Master Repurchase Agreement, an international
standard for repo transactions. Available at: https://bankenverband.de/media/publikationen/200811
BDB_Satzung web_ ES.pdf. [Accessed 29th October 2022].

25 The association published a contractual framework instrument for securities lending agreement. Available
at: https://www.islaemea.org/legal-services/. [Accessed 29th October 2022].

26 [Electronic Resource]. Available at: https:/bankenverband.de/media/contracts/RV-FTG-44015 1201 _
Muster.pdf [Accessed 29th October 2022]. English version of the DRV is also available through GBU website.
Available at:  https://bankenverband.de/media/uploads/2019/05/15/drv-rv-2001-eng_muster-korr-15-04-
2019.pdf [Accessed 29th October 2022].
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motivation of the court. As in the case of other master agreements, documenting over-the-
counter financial transactions under the DRV leads to reduction of the so-called transaction
costs due to the presence of standard provisions universally accepted by the market
participants (Fuchs, 2013:42, Bohm, 2001:60).

Many contractual provisions of “standard” or “industry” master netting agreements
produced by these trade associations seem to overlap and are “taken for granted” as one
could most surely come across them in a contractual template of any financial market
association no matter what the applicable law and jurisdiction is. For instance, such
provisions may include single agreement clause, representations and warranties,
undertakings of the parties, liability and default interest provisions, events of default, the
means of transactions execution, collateral clauses, and several others. Not surprisingly, at
least in the derivatives domain, the authors of local standard documentation would follow
ISDA Master Agreement as an example?’.

As shall be proved below, DRV serves a valuable example of an industry master
agreement not influenced by English law approaches generally and particularly ISDA
documentation. Comprised of 13 sections, DRV 1993/2001 provides a legal framework to
an arrangement between a “Counterparty” and a “Bank” emphasizing the purpose to serve
the interests of German banks and their clients. 1992*® and 2002* ISDA Master
Agreements refer to the parties as “Party A” and “Party B” thus not limiting its application
to relations arising in the banking industry. Comparing DRV to the ISDA Master
Agreement, it is worth noting that ISDA is lengthier in terms of volume. Moreover, the
differences between the agreements produced by those associations become essential when
it comes to the incentives for entering transactions.

Section 1 “Purpose and Scope of the Agreement” DRV 1993/2001 mentions the
management of risks arising due to price risks within their commercial activities as a
motivation to enter financial transactions. Therefore, DRV 1993/2001 have hedging as a
purpose, and this representation also does not align with the approach adopted in ISDA
Master Agreements that do not have limitations on the reasons for conclusion of
transactions. For instance, 2002 ISDA Master Agreements does not mention the exact
purpose of the agreement stating that the parties “have entered and/or anticipate entering
into one or more transactions”’. This difference becomes even more important considering
the general purposes of dealers in derivatives. Alongside hedging risks associated with

27 The most recent version of Spanish master agreement Contrato Marco de Operaciones Financieras (CMOF)
published in 2020 largely follows the structure of ISDA documentation Garcia-Fuertes G. Equity Derivatives
in Spain. Available at: https://www.lexology.com/library/detail.aspx?g=9341cccf-9c86-41af-9728-
02683be444fe [Accessed 29th October 2022]. FBF Master Agreement Relating to Transactions on Forward
Financial Instruments. [Accessed 29th October 2022]. Annexes to Swiss directly use the language of ISDA
documentation and contains the references to them. Available at: https://ub.unibas.ch/digi/al25/
sachdok/2014/BAU 1 6283478 3.pdf. [Accessed 29th October 2022]. Russian derivatives master agreement
proposed by several industry bodies is also based on ISDA Master Agreement. Available
at:  https://content.next.westlaw.com/5-375-8191?  1rTS=20200904190947322&transitionType=Default&
contextData=(sc.Default)&firstPage=true. [Accessed 29th October 2022].

28 ISDA Master Agreement. Available at: https://www.isda.org/book/1992-isda-master-agreement-multi-
currency/. [Accessed 29th October 2022].

29 Preamble to the 2002 ISDA Master Agreement. Available at: https://www.isda.org/book/2002-isda-master-
agreement-mylibrary/. [Accessed 29th October 2022].

30 Preamble to the 2002 ISDA Master Agreement. Available at: https://www.isda.org/book/2002-isda-master-
agreement-mylibrary/ [Accessed 29th October 2022].
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underlying assets, derivatives are used for purely speculative purposes. Legal entities and
individuals may take risks to benefit from the moves of underlying assets (speculation or
“trading”) and the difference between prices on the same asset in various markets (Reiner,
2002:5).

The objects of financial derivatives transactions under DRV 1993/2001 include (i) the
exchange of monetary amounts in various currencies or those calculated by reference to
various underlying assets®' or (ii) “the delivery or transfer of securities, other financial
instruments or precious metals, or the performance of similar obligations”. As a third
category of derivatives under DRV, the drafters mention “options, interest rate protection
and similar transactions” requiring making “performance on advance” or under a
“condition”. Sub-section 1(2) of DRV 1993/2001 contains the single agreement clause
which is typical for master agreements in general, including those under English or US law.
Section 2 sets out the way transactions under the master agreement are concluded — the
parties agree on the terms of the trade, and a party to the trade shall deliver a confirmation
of the transaction by electronic means. Although each party may request a signed
confirmation of the transaction, absence of such confirmation does not influence its legal
validity.

Section 4 of DRV 1993/2001 gives a definition of a banking day, while section 5 sets
out an obligation of a bank entering a transaction providing for calculations of interest rates,
exchange rates, prices and other variables to notify its non-professional counterparty of the
amounts determined under those transactions, as well as fall-back and rounding provisions.
Section 6 is devoted to calculation methods under interest rate transactions and contains
the definitions of day count fractions and calculation periods. As set in section 10 of DRV
1993/2001, transfer of rights or obligations under the master agreement is subject to consent
of the counterparty, and such a consent may be given either by telex, telegraph, facsimile
or by other similar means. Miscellaneous provisions of section 11 include severability
clause®?, governing law*® and jurisdiction®, as well as application of the new version of the
master agreement to previously concluded transactions that are listed in section 11 of the
DRV 1993/2001.

Section 12 “Special Provisions” contains clauses applicable to the relations of the
parties on the condition that they are explicitly selected in the agreement. Among other
things, these provisions contain cross-border provisions related to international transaction
such as taxation and the appointment of a process agent. Although international derivatives
trading in the over-the-counter market predominantly takes place based on ISDA Master

31 Section 1(a) of DRV 1993/2001 provides a non-exclusive list of such assets “Floating or fixed interest rates,
exchange rates, prices or any other calculation basis, including average values (indices) relating thereto”.

32 According to section 11(1), the “invalidity of separate DRV provisions does not render the other provisions
invalid”. If any provision of the Agreement is void or unenforceable, the remaining provisions shall remain
unimpaired. Such deficient provision shall be substituted by a provision which reflects appropriately the parties’
intent”.

33 According to section 11(2) DRV 1993/2001 is governed by German law. Private international law of the
European Union whose contract law is unified based on Rome I Regulation allows the parties of cross-border
contracts to choose any applicable law to their contractual arrangements. Regulation (EC) No 593/2008 of the
European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations
(Rome I). Available at URL: http://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32008R0593
[Accessed 29th October 2022].

34 The disputes between the parties DRV 1993/2001 are resolved by the court located in the place of residence
of the Bank according to section 11(3) of DRV 1993/2001.
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Agreement, DRV may also be used for this purpose and the FCJ Decision gives evidence
to such contractual arrangement. Section 11(3) sets out the jurisdiction for settling the
disputes arising out of or in connection with the agreement. To protect the interests of
professional parties to the DRV, the place of dispute resolution is the court at the location
of banking counterparty to the German master agreement.

DRY early termination provisions and FCJ Decision

M. Bohm, German researcher of derivatives and netting, mentioned back in 2001 that
globalization in international financial markets was expected to grow in the coming years
(Bohm, 2001: 19). First and foremost, such globalization resulted in cross-border financial
transactions involving counterparties from different jurisdictions. As the FCJ Decision is
related to DRV 1993/2001 close-out netting provisions, it makes sense to scrutinize them
in a more detailed manner. In general, netting is a very complex instrument as its definition
is hard to articulate (Paulus, 2015:542). Much debate has been made over netting with little
result (Benjamin, 2007:265).

Although not defining close-out netting itself, principle 2 of UNIDROIT Netting
Principles suggests the definition of “close-out netting provision™’. Close-out netting
provision is typically present in a master agreement (Boger, 2013: 237), and DRV is a good
example of such framework contract. Generally, they contain a governing law clause which
is applicable, inter alia, to close-out netting procedure (Boger, 2013:237). Generally,
international and domestic markets use several types of netting (Benjamin, 2010:800).
Close-out netting is limited to a crisis scenario when a party to financial transaction is either
insolvent or experiencing significant financial hardship. Two remaining types of netting,
payment netting and netting by novation, are invoked in the course of the regular interaction
between the parties.

Section 3 (payments and performance of other Obligations) is a crucial element of the
DRV since it establishes the two ways for the discharge of obligations under that master
agreement. Obviously, the first one is the payment to the account specified by the receiving
party on a due date (section 3(2)). The second one (section 3(3)) requires some additional
attention since it contains payment netting provisions mechanism which is different from
close-out netting. Under DRV whenever both parties are required to make payments in the
same currency on the same date, the party owing the lesser amount is entitled to receive the
difference between the payments while the obligation of second party to deliver is
extinguished completely. This contractual concept is known as payment netting*®.

DRV 1993/2001 outlines close-out netting provisions in several sections including
sections 7, 8 and 9. In accordance with section 7(1) of the German master agreement, in
case of outstanding transactions are present the DRV shall be terminated whenever there is

35 ‘Close-out netting provision’ means a contractual provision on the basis of which, upon the occurrence of an
event predefined in the provision in relation to a party to the contract, the obligations owed by the parties to
each other that are covered by the provision, whether or not they are at that time due and payable, are
automatically or at the choice of one of the parties reduced to or replaced by a single net obligation, whether
by way of novation, termination or otherwise, representing the aggregate value of the combined obligations,
which is thereupon due and payable by one party to the other.

36 DRV does not encompass the concept of netting by novation, however it is used in the master agreements
produced by the Foreign Exchange Committee. See, e.g., Available at: URL: https://www.newyorkfed.org/
medialibrary/microsites/fmlg/files/icom.pdf [Accessed 29th October 2022].
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a breach of payment obligations or other material reason for termination. The termination
is possible once 5 business days after the delivery of the notice on violation of obligations
pass. Such notice may be sent via telex, telegraph, fax or in any other form*’. This makes
a huge difference to other standard master agreements, especially those governed by
English law. For example, 2002 ISDA Master Agreement contains a list of events of default
and termination events while the drafters of DRV preferred to use general wording without
specifying event (other than non-payment or non-delivery) leading to early termination of
transactions concluded under the framework agreement.

However, in the case of bankruptcy (/nsolvenzfall) the way close-out netting is
conducted changes as the transactions under DRV 1993/2001 are deemed to be terminated
when the relevant insolvency event occurs. In other words, bankruptcy of a counterparty to
DRV 1993/2001 leads to automatic termination of transactions, and the delivery of a
termination notice is not required. The possibility of terminating transactions in the
automatic manner is a universally recognized feature of close-out netting, as it allows the
non-defaulting party to avoid insolvency law rules forbidding closing out transactions after
the commencement of insolvency proceedings (Boger, 2013:235).

Notably, insolvency event under the DRV 1993/2001 is rather broad — the relevant
term includes the filing of an insolvency application, the general inability to pay debts when
they are due or any other satiation justifying the commencement of such proceedings.
However, if compared to ISDA Master Agreements, one would note that such a description
is rather short as ISDA standard contains 6 types of insolvency procedures. Arguably, this
difference comes from the desire of DRV 1993/2001 authors to concentrate on domestic
imposed insolvency law procedures rather than a wish to follow an international approach
embracing insolvency procedures adopted in maximum number of jurisdictions.

Under DRV 1993/2001 section 7(3), upon insolvency or in the event transactions are
terminated based on a notice neither party is required to make payments and deliveries
under outstanding transactions as they are replaced by the damages claim coming into
existence. The damages amount is determined based on replacement transactions
(Erzatsgeschdften) allowing the solvent counterparty or the counterparty sending the
relevant termination notice to receive payments and deliveries as if the obligations under
the agreement were not violated and the default did not occur. Such a party may conclude
replacement transactions in practice, however, if it chooses not to do so, the calculation
may involve the interest rates, indices, currency exchange rates and other data that would
have been used in case such transactions were really concluded (section 8(1) of the DRV
1993/2001).

Presumably, the methodology suggested by DRV 1993/2001 should be compared
with the one embedded in 1992 ISDA Master Agreement which was published a year
before its German analogue appeared. 1992 ISDA Master Agreement’® outlines two ways
in which the close-out amount (e.g., the estimate of existing transactions whose

37 Usually, the relevant events include cross-default, default under specified transaction, invalidation and ISDA
Master Agreements also provide a list of so-called termination events differing from events of default in terms
of their nature and consequences. The drafters of DRV refrained from the said division of close-out netting
triggering events putting more trust into the imperative norms of German contract law rather than their English
law qualified peers.

38 ISDA Master Agreement. Available at: https://www.isda.org/book/1992-isda-master-agreement-multi-
currency/ [Accessed 29th October 2022].
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performance date is yet to occur). The “Loss” method is based on the losses and gains
obtained by the party due to termination of transactions while the “Market Quotations”
assumes obtaining the quotes from reference dealers, i.e., the leading market makers
(Lennon, 2001:85). It is up to the parties’ choice to decide which method is applicable to
their contractual relationship (Lennon, 2001:84). However, should they fail to make a
choice, Market Quotation applies (Lennon, 2001:84)%.

DRV follows a mixed approach where an attempt to conclude replacement
transactions and thus approaching market dealers shall be made, which is close to the
Market Quotation approach. However, the non-defaulting party is entitled to refrain from
interacting with other market participant and determine the damages itself using various
market data. In absence of replacement transactions, the non-defaulting party may base its
calculations on “interest rates, forward rates, exchange rates, market prices, indices, and
any other calculation basis, as well as costs and expenses, at the time of giving notice or
upon becoming aware of the insolvency, as the case may be” (section 8(1) of the
1993/2001). Under the same clause of German master agreement, in case of insolvency the
determining party shall consider the data as of the date when it became aware of the
insolvency of its counterparty while when terminating transactions on other grounds it shall
use the figures available at the date of a termination notice.

These provisions were tested by the highest court of Germany in cross-border context
and evaluated in FCJ Decision. According to the case file, the limited liability company
located in England, a part of the financial group Lehman Brothers (defendant), entered
DRV 1993/2001 with a German limited company liability (GmBH) and limited partnership
(Kommanditgeselschaft) (plaintiffs). On 26 October 2005 the defendant and each of the
plaintiffs concluded four option transactions envisaging the right to purchase SAP40 shares
from German companies on certain dates at predetermined prices. On 15 September 2008,
the directors of the English party applied for introduction of external management
(administration) in accordance with English bankruptcy law, which was satisfied in the
same day as the defendant was part of the troubled Lehman group.

However, option agreements with an expiration date of 18 December 2009 remained
in force and set forth the obligation to deliver 2 million SAP shares at a price of EUR
32.205 per share. Exchange price as of the date of submission of the application for the
introduction of external administration was 38.15 euros. The Federal Court of Justice
upheld the position of the lower Court of Appeal in respect of the defendant's right to
receive compensation equal to the market value of the options. However, the judges of the
highest court in Germany noted that this right does not arise based on the provisions of the
DRYV but follows from §104 InsO directly. Accordingly, the price of shares relevant for
determination of close-out amount shall be 17 September 2008 (that is, on the second
business day after the introduction of insolvency proceedings) and not the share price as of
15 September 2008, which is the insolvency application filing date. In other words, the

3 In 2002 ISDA Master Agreement the association updated the methodology for determining the amount
payable by a party in case of default and introduced a unified approach to close-out netting. To allow the parties
to 1992 ISDA Master Agreement ISDA published a special protocol that brings its provisions in compliance
with a more recent methodology. Available at: https://www.isda.org/traditional-protocol/isda-close-out-
amount-protocol/ [Accessed 29th October 2022].

40 SAP SE is a multinational software company based in Germany. Available at: https://www.sap.com/about/
company/what-is-sap.html [Accessed 29th October 2022].
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court determined that the law governing termination of transactions under the DRV is the
law chosen by the parties in the agreement, and its imperative rules should be override
DRV contractual provisions*.

Conclusion

Although FCJ Decision did not make close-out netting unenforceable per se, it dealt
with the ability of the parties to set out the moment for the valuation of mutual obligations.
As the efficiency of insolvency privilege for derivatives is of great importance, the reaction
of German authorities to the controversial ruling was rather prompt. German Federal
Financial Supervisory Authority (Bundesanstalt fiir Finanzaufsicht) adopted a decree
providing the treatment of netting arrangements under article 295 of Regulation (EU)
No. 575/2013 to minimize the impact of FCJ Decision on the regulatory capital of credit
institutions. Subsequently, the third edition of §104 InsO, which entered into force
on 10 June 2016, allowed to adjust the German insolvency law privilege to the best
practices set out in international instruments such as UNIDROIT Netting Principles.
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NMpuMeHeHne NCKYCCTBEHHOro MHTEeNMeKTa
B cyaonpoussoactee Kutanckon HapogHon Pecnybnuku:
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AnnoTtanus. [IpeaMeToM HcClieOBaHUs SIBISIOTCS OOLIECTBEHHBIC OTHOLICHHUS, BO3HUKAOIIHE
B IIpOIIECCE€ MHTETPUPOBAHUS TEXHOJOTMH HMCKYCCTBEHHOTO MHTEIUIEKTA B CyIONpPOU3BOACTBO Kuraii-
ckoit Haponnoii Pecriy6muxu (KHP). PaccmaTtpuBaeTcs npaBoBasi OCHOBa, peryIaMEHTUPYIOLast AaHHbIH
IpOLECC, a TAKKE OCYLIECTBISIETCS TEOPETHKO-NIPaBOBOM aHamu3 (EHOMEHa MCKYCCTBEHHOIO MHTEN-
JIeKTa B HOBOM NpaBoOBOH peanbHOCTH. Oco00e BHUMAHUE YIETICHO UCCIETOBAHUIO LICHHOCTHBIX U CYII-
HOCTHBIX XapaKTEPUCTUK HCKYCCTBEHHOI'O UHTEJUIEKTa B IPABOCYIUM, €O BUAAM U COCTAaBISIOLIMM
C MO3UIIMK METOJONOTHH IpaBa. Kpome Toro, mpoaHaau3upoBaHbl LENH, IPUHIMIIE, chepa U cucTeMa
IPUMEHEHUS] UCKYCCTBEHHOI'O UHTEIUIEKTA B CYAOIPOU3BOJICTBE, a TAKIKE MEPhl FOCYAapPCTBEHHOM 10J-
JIepKKH JTaHHOTO Ipoliecca. B xoje nccnenoBanus 10Ka3aHo, YTO MPOLECC BHEAPEHHS HCKYCCTBEHHOTO
UHTEJUIEKTa B CYAONPOU3BOJACTBO SIBISIETCS CIIOAKHBIM M TPEOYeT Cephe3HOr0 IPaBOBOIO OCMBICICHUS
JAHHBIX TEXHOJIOTHH B KOHTEKCTE OCYIIECTBICHHS MIPABOCYANs. ABTOPOM CHIEJIaHbI BEIBOABI 00 3 ek-
TUBHOCTH U IParMaTUYHOCTH IIPOLIECCa MHTETPUPOBAHMS MCKYyCCTBEHHOI'O MHTEIIEKTa B CYIEOHYIO
cuctemy KHP. OnmnHako mNOJHOCTBIO aBTOMATH3MPOBAHHBIA IPOLECC OCYIIECTBICHHUS IPABOCYIHS
B cynax KHP moxer mpuBecTu K KpailHE HEraTHBHBIM HOCIEACTBUSAM AJs CYA€OHOH CUCTEMBI, UTO
MOBJIEYET HEJOBEpHE TPpakJaH K CyAeOHOMY CIocoOy 3alIMTHI MPaB U CHIDKEHHIO IPHBEPKEHHOCTH
0011ecTBa K OCHOBHBIM COLIMAIUCTUUECKUM LIEHHOCTSIM M O0bIYasIM.

KuioueBble cjioBa: HMCKyccTBeHHBIM uHTEIIekT, KHP, mpuHIumer, camoucromHseMbId KO,
IPaBOCYAUE, HAHOAHAIN3
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Introduction

Currently, China is implementing the adopted state programs related to the intensive
introduction of artificial intelligence into the main spheres of society. Thus, the concept of
the “National Informatization Development Strategy 2006—2020” and the National
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Informatization Plan of the “13th Five-year Plan” became the impetus for establishing
Internet courts in 2016; this allowed China to become a world leader in the process of
creating digital justice.

It should be noted that the process of informatization of judicial proceedings requires
deep understanding both from the point of view of the value characteristics of justice and
the legal component of this process. We must not forget that the result of the trial is
establishing justice; therefore, integrated artificial intelligence should contribute to
achieving this result. But here arises the question of whether the necessary level of
technological development has been achieved to promote the artificial intelligence industry
in China.

The role of the Supreme People’s Court of the People’s Republic of China
in the process of integrating artificial intelligence into legal proceedings

The programs adopted at the state level to achieve economic and social goals until
2035, as well as the Plan for the Development of a new generation of artificial intelligence,
suggest a deeper integration of artificial intelligence technologies into these processes,
including the judicial system of China. Despite transformation of the entire judicial system
into a digital one and establishing the Internet courts, one of the goals of the development
of digital justice in China is to increase the level of integration of artificial intelligence. In
order to achieve its objectives, the Supreme People’s Court of China published in early
December 2022 “Opinions on Regulating and Strengthening the Application of Artificial
Intelligence in the Judicial Fields”, which sets out the general goals, principles, scope,
system of application of artificial intelligence and measures of state support for this
process'.

Thus, the main goals that all people’s courts should follow are ensuring the rule of
law and impartiality of the judiciary to achieve people’s justice. These goals can be realized
only if artificial intelligence is further deeply integrated into all judicial processes.

By 2025, people’s courts shall improve the functional system for the application of
artificial intelligence in judicial activity, and by 2030 create an application and theoretical
system for the use of artificial intelligence in the judicial sphere supported by model rules
and demonstration effects to provide intellectual maintenance for the entire process. The
final results of this process will be reducing administrative workload of judges and fighting
corruption.

Due to the lack in the procedural legislation of China of regulatory norms of the
process of integrating artificial intelligence into the sphere of justice, the act establishes
fundamental principles on which it shall be based, namely:

— the principle of security and legality implies the development of a holistic approach
to ensuring national security, prohibiting the illegal use of any technologies and artificial
intelligence products. The introduction of artificial intelligence into judicial activity shall
be carried out legally in strict accordance with national security and legitimate interests of
the nation. Artificial intelligence technologies shall ensure the protection of state secrets,

! The Supreme People’s Court the Opinions on Regulating and Strengthening the Applications of Artificial
Intelligence in the Judicial Fields (2022). Available at: https://www.chinajusticeobserver.com/
law/x/the-supreme-people-s-court-the-opinions-on-regulating-and-strengthening-the-applications-of-artificial -
intelligence-in-the-judicial-field-20221208 [Accessed 04th February 2023].
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network, information, personal security for harmonious and effective interaction of users
of intelligent judicial services.

— the principle of fairness and justice means strict adherence to the fundamental rules
of judicial procedure, observance of judicial justice, lack of discrimination in technologies
and actions of artificial intelligence. Intelligent judicial services shall provide equal
opportunities to all groups of users, regardless of circumstances.

— the principle of supporting adjudication assumes that artificial intelligence
technologies shall provide an auxiliary function in the work of judges when making
decisions; however, this principle does not imply making a decision by artificial
intelligence. All responsibility for the decision lies with the judge, so they may choose
between applying these technologies in their activities or not.

— the principle of transparency and credibility is designed to ensure transparency in
the development, application, and service operation of artificial intelligence technologies
in all parts of the judicial system and at all stages of the procedure, including collection and
management of judicial data, using methods of legal cognitive semantics and logic of legal
presumptions, ensuring verifiability, interpretability, tracking, evaluation and applications
registration.

— the principle of abiding by public order and customs implies integration of basic
socialist values and customs into the process of developing artificial intelligence
technologies. Public order and interests shall be a priority for developers along with
preservation of public morals and ethics. In any case, developers shall create a special
mechanism for preventing and eliminating violations in the process of using artificial
intelligence in judicial activities (Ermakova & Frolova, 2022).

Despite the consolidation of these principles, it should be noted that integration of
artificial intelligence into the judicial system is not a recommendation, but an obligation;
the entire judicial apparatus must support such innovations. This is done primarily to ensure
that the created computer applications are utilized in the process of verifying judicial
evidence, law enforcement activities, and making judicial decisions to achieve judicial
uniformity and promote fairness and protection by the judiciary.

The administration of judicial activities should also be carried out with the help of
artificial intelligence technologies in order to relieve the workload of judicial personnel
(Yastrebov, 2021). Functions such as classification and categorization of electronic files,
scanning of case information, automatic distribution of complex and simple cases,
automatic search for addresses and other types of communication, creation of court records,
search and confiscation of debtors’ property, automatic case management should be carried
out using artificial intelligence in order to increase the effectiveness of litigation in
protecting rights (Gronic, 2022).

Automation of judicial processes of people’s courts shall prevent violation of the
judicial procedure and execution of court decisions, including the risks associated with
judicial corruption. Artificial intelligence technologies shall diversify dispute resolution
and social management. Artificial intelligence shall be actively used in the process of
consulting and making recommendations on litigation and mediation procedures,
predicting lawsuits, and making court decisions in order to develop new methods of dispute
resolution (Bashilov & Berman, 2022).

The expansion of the scope of artificial intelligence shall take place simultaneously
with the reform of China's judicial system. People’s courts should combine technological
innovations and artificial intelligence with the practice of judicial reform.
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The main work in this process will be carried out by the Supreme People’s Court of
the People’s Republic of China. According to the Plan for Information Construction at the
People’s courts, it is planned to build and improve the structure of the “Smart Artificial
Intelligence and Court Information System” and its technical standard. Special attention
shall be paid to the mechanism of information security, operation and maintenance of the
artificial intelligence system at all levels of the judicial system (Rusakova, & Frolova,
2022).

Intellectualization of legal proceedings in China

The introduction of artificial intelligence into judicial activity is supposed to be
carried out through creating special information centers in courts and equipping them with
special databases, digital and blockchain platforms. People’s courts shall pay special
attention to improving the performance of the artificial intelligence application system by
integrating artificial intelligence application systems, including the court information
centers, intelligent services, including in the decision-making process and law enforcement
activities. Introduction of various innovative technologies into the activities of people's
courts is a necessary response in a rapidly changing world.

The process of creating and searching for the appropriate models of artificial
intelligence application shall be carried out only in collaboration with leading research
centers, academies and laboratories as part of implementation of significant national
projects, research programs and technological innovation platforms. The main emphasis in
this work shall be given to the study of language models used in legal activities, processing
of judicial data to create data-driven and knowledge-oriented neural networks, to achieve
effective human-computer interaction, thereby promoting the idea of creating a judicial
system based on artificial intelligence technologies.

However, in order to implement such tasks, it is necessary to provide computing,
communication and service capacities, therefore, people’s courts shall plan and build
information infrastructure in accordance with the needs of artificial intelligence
technologies. Thus, computing storages, terminal equipment and special information tools
shall be created.

In addition, there are also technical concerns, since the current artificial intelligence
has not yet reached the required level; there are technical risks of its use in the process of
making a court decision. Artificial intelligence consists of three elements: data, computing
power and algorithm; the main difficulties arise in data and algorithms (Vlasenko, 2021).

According to Chinese scientist Zhen Xi, there are four main obstacles to apply
artificial intelligence in the judicial decision-making process in China: insufficient legal
data (most judicial acts are not available on the Internet); legal data may not match reality
(public condemnation may not correspond to the actual reason for conviction); legal data
may not be objective, since each judge has their own opinion and view on the same issue;
the legal data structure does not correspond to legal terms, which complicates the work of
artificial intelligence. From the point of view of the algorithm, the problems are mainly
reflected in two matters; one is the low technical level of the algorithm, and the other is
closeness and secrecy of the algorithm.

It is assumed that the competent construction of infrastructure will strengthen the
security of the Internet and data, additionally protect personal information and improve the
work of judicial applications.
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The deep integration of artificial intelligence into the process of justice and ensuring
the impartiality of judges shall be based on the model of building smart courts, and
additional efforts shall be aimed at attracting financial support, strengthening advertising
and training of the entire judicial corps to apply further breakthrough solutions in the field
of artificial intelligence.

Special attention is planned to be paid to challenges related to the protection of
intellectual property rights, especially patent applications in the field of artificial
intelligence and registration of copyrights for software. People’s courts shall improve the
quality of judicial data exchange, as well as fully use and develop systems of
interdepartmental, inter-level and inter-service interaction.

In addition to improving the mechanisms of judicial data security and reducing
cybersecurity risks, a Judicial Artificial Intelligence Ethics Council will be created, which
will carry out ethical checks, compliance checks and security assessments in judicial
artificial intelligence applications.

It is planned to achieve a complete transition of the entire judicial process to artificial
intelligence technologies by 2030, however, while we are not talking about making a court
decision by artificial intelligence, this shall be the prerogative of the judge. Although in the
process of judicial supervision and management, the main role is assigned to artificial
intelligence.

In his work “Academic Reflections on the judicial system of artificial intelligence”,
Qin Han expresses the opinion that the use of artificial intelligence in judicial activity is
more suitable for countries with a precedent system of law, especially with regard to
adjudication. For many other countries, including China, it will be a choice between
procedural and real value. Another innovation related to artificial intelligence in the work
of judges also raises certain concerns. This is the system that allows to determine the
duration of court proceedings and their type; it also notifies about deviations in the work
of the judge. In fact, these may be interpreted as violation of the judge’s right to
independence in the process of justice (Qin Han, 2021:115). Many scientists express their
concern regarding the tandem of artificial intelligence and the judiciary; they highlight the
following problems: determining the source of data that may be initially contaminated and
the data format (e.g., the ability to use legal language while defining a strategy).

Ways to overcome the “judicial explosion” in China

One of the reasons for deep collaboration of artificial intelligence and judicial system
is a sharp surge in court cases, the so-called “judicial explosion”. This phenomenon is
typical not only for China, but also for most countries of the world; so courts must change
the traditional system of hearing cases and types of litigation, introducing artificial
intelligence technology to help judges quickly and accurately decide cases and resolve
disputes.

According to the statistics of the Supreme People’s Court of the People's Republic of
China, more than 90 thousand mediation institutions and more than 350 thousand
intermediaries have joined the platform designed to assist litigants in disputes that are
related to Internet. Moreover, more than 11.43 million online lawsuits were filed in 2021
alone’.

2 Chinese courts must implement Al system by 2025. Available at: https://english.bjinternetcourt.gov.cn/2022-
12/12/c_593.htm [Accessed 14th January 2023].
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According to Xi Zheng, there are also other challenges associated with exercising
procedural rights in court. Active introduction of artificial intelligence in the decision-
making process can make it as formalized as possible, since the technology will proceed
from the provisions of laws and the volume of decisions that have already been digitized
into the system but not from the real state of affairs, presented by the parties. Moreover, a
new phenomenon may be related to the judicial protection of exclusively public interests
ignoring the rights and legitimate interests of citizens and business entities, thereby the
judge may turn not into an independent arbitrator, but into a person who simply announces
the decision made by artificial intelligence in a court session (Xi Zheng, 2020).

Currently, society is divided by the level of mastering the computer technologies and
the possibility of using them in everyday life, so such an important principle as the right to
judicial protection may become a luxury for unprotected segments of the population.
Therefore, implementation of the concept of establishing digital justice in the judicial
system of China shall be carried out gradually.

Serious concerns are also caused by the very trust of citizens in the judicial system;
this may be explained by the fact that judicial practice is replete with contradictory court
decisions in similar cases.

Zhao Yang, in his work “Judicial Trust and its Promotion in the Era of Artificial
Intelligence”, expresses the opinion that with the deep integration of artificial intelligence
technology into the judicial system, trust in judiciary has rather increased. This was
achieved by limiting judicial arbitrariness, overcoming judicial uncertainty through
comprehensive analysis and inductive reasoning, and increasing efficiency of the judicial
system in general. Zhao Yang stresses the importance of establishing certain psychological
contact between the judge and the parties to the dispute, which, in practice, is difficult to
achieve. With artificial intelligence this problem may be solved by developing system
technologies to envelope the right balance of human factors in the trial®.

The psychological aspect plays an important role in shaping public opinion
concerning the judicial system; however, it is essential to identify the problem in terms of
integrating artificial intelligence into the judicial process with limited emotional
assessment of events. It also means limited judicial discretion by a machine algorithm.

In view of the above, a new phenomenon has appeared in judicial practice. It is the
situation when a court decision is made jointly by a judge and artificial intelligence; such
justice can be defined as mixed. Such decision-making procedure seems the most effective
for China’s judicial practice.

According to Zhao Yang, artificial intelligence will overcome judicial uncertainty
through comprehensive analysis of a large amount of data, since it is often difficult for a
judge to objectively make a court decision due to the lack of individual experience, limited
cognitive abilities and personal biases. The big data analysis may provide judges with all
available information on the selected parameters.

Shen Zhai in his work “Functions and limitations of judicial artificial intelligence
from the point of view of case justice” identified a number of issues related to the process
of proving in court. He looks at situations when a judge needs to determine the relevance
and admissibility of certain facts among the huge amount of presented evidence, as well as
give them a legal assessment. In the process of proving, a new phenomenon has now

3 Zhao Yang (2021) Judicial Trust and its Promotion in the Age of Artificial Intelligence. Journal of East China
University of Political Science and Law. China Academic Journal Electronic Publishing House, No. 4, 73—82.
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appeared, “nanoanalysis of evidence”, which is carried out by artificial intelligence
processing evidence and helping judges to give it a more objective and definite assessment*.

It should be noted that by the beginning of 2022, nine blockchain-based electronic
evidence platforms began to operate in people’s courts in China. They also include three
platforms created by Internet courts (Beijing Internet Court “Tianping Chain”, electronic
evidence platform, Hangzhou Internet Court “Judicial Blockchain”, Guangzhou Internet
Court “Netcom Legal Chain”), two platforms created by the Supreme People’s Courts
(Electronic Evidence Platform of the Supreme People's Court of the Province Jilin, the
Electronic Evidence Platform of the Shandong Province Supreme People’s Court), the
Intermediate People’s Court has also created one of the platforms (Zhengzhou Intermediate
Court Electronic Evidence Platform of the People’s Court) and three platforms, created by
lower courts (Electronic Evidence Platform of Chengdu Pidu County People’s Court,
Electronic Evidence Platform of Jiangsu Shuyang County People’s Court, Electronic
Evidence Platform of Hefei Shushan District People’s Court) (Han Kang, 2021) .

Blockchain depository technology plays a unique role in ensuring the authenticity,
relevance and legitimacy of evidence, which occurs through decentralization and hash
verification; therefore, the new reality of digital justice allows to expect high-quality and
affordable legal proceedings (Solovyev, 2022; Solovyev, 2021).

The integration of modern information and telecommunication means into the judicial
process contributes to citizens’ trust in protecting rights in court. In fact, Chinese
population has also other opportunities to enjoy judicial protection. However,
strengthening of judicial trust of citizens is gradually taking place due to introduction of
various technologies into the judicial procedure. Hence, it is important to carry out a
continuous process of improving not only the judicial system, but also various
technological means that instead of complicating the process of obtaining judicial
protection, will simplify it, make it more understandable and predictable. The judicial and
technological trust of citizens has become more complex due to two inseparable aspects:
court and technology; therefore, the state must ensure a balance of interests of all
participants in the judicial process both in terms of obtaining judicial protection and using
information and telecommunication technical means.

Thus, we can talk about the emergence of judicial and technical trust of the population,
where the dominant role is played by artificial intelligence fulfilling the task of assistant in
building communication between the judge and the participants in the trial.

Citizens’ trust in the judicial system has been enhanced due to the integration of
various technologies into the process, where parties can calculate all the risks before filing
an application to the court, as well as calculate the likely outcome of the trial against
previously adopted court decisions on similar cases. Uniformity of judicial practice is also
achieved through various technologies by a judge in the process of making a court decision,
for example, through selecting and analyzing court decisions in similar cases.

Scientists in China have expressed concern that such uniformity may grow into
supervision over the judges’ activities. Any discrepancy with earlier judgements may lead
to the responsibility of the judge for their decision on the case. On the other hand, China’s
judicial practice has revealed high-profile court decisions that contradict all existing legal
norms. There is an opinion that inclusion of various automated systems related to the
selection of judicial decisions in the activities of judges may prevent such deviations. For

4 Shen Zhai (2019). Functions and limitations of judicial artificial intelligence from the point of view of case
justice. Journal of Jinan University (social Science Edition), No. 4.
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this end, it is necessary to ensure information exchange between all the elements of the
judicial system, as well as interdepartmental interaction on a single digital platform. A
single digital space allows for a fast, accurate and predictable search for information in
judicial activities throughout China.

Even the simplest functions of artificial intelligence, for example, transcription,
translation of audio material into written text, have significantly reduced the time of judges
to prepare protocols, transcripts of court sessions and formation of electronic court case. In
the past, such work, including preparation of the documents, took a lot of time from judges
and their assistants, as well as representatives of the parties who had to get acquainted with
them, check and sign, and only then the documents were attached to the case record.

In the development of various artificial intelligence technologies, the leading role is
played by the joint, coordinated work of representatives of the judicial community,
representatives of [T companies and various government agencies, which makes it possible
to give an adequate response to digital challenges facing society.

The Evidence company has developed targeted guidelines on standards of proof and
rules of evidence presentation to achieve unity of the proof process. The improvement of
machine learning capabilities for intellectual verification of evidence should ensure
complete and accurate processing of case materials.

System 206, developed by the Shanghai Supreme People’s Court, performs phonetic
and verbal conversion into written form throughout the trial, and automatically selects
necessary case materials from pre-stored evidence in accordance with the language
instructions of judges, prosecutors, and defense counselors, in real time”.

The system made it possible to completely opt out of the paper media, which
significantly increased the trial efficiency. The intellectual system is based on a deep neural
network that allows the judge to provide the full range of necessary services for decision
making: the selection of previous court decisions in similar cases, legislative acts regulating
both the procedure for resolving a dispute and its substance, doctrinal sources, and other
information. While investigating the use of artificial intelligence in Chinese justice, Zuo
Weimin identified a number of problems. Among them he noted the insufficient level of
artificial intelligence development which cannot fully replace a human being with their
beliefs, views, and judgments.

Artificial intelligence technologies cannot understand phrases in complex situations,
since identification of semantic laws in different language environments is not yet subject
to machine algorithms; it cannot identify and understand complex circumstances in a case
either. Al knowledge of grammar rules alone is not enough in judicial activity, since to
make a conclusion, it is necessary to use a huge arsenal of knowledge in various fields that
cannot be completely transformed into computer content.

Thus, when testing artificial intelligence for natural linguistic diversity, the ambiguity
of some words and phrases became obvious serious obstacles to identifying legal facts and
circumstances of the case in the sentencing process.

The difficulties arising in the process of using smart technologies in legal proceedings
have revealed a number of conceptual problems between the definition of the value of
justice and the value of efficiency, therefore it is very important to find a value balance
without violating the main task of justice —protection of rights and legitimate interests of

5 Zuo Weimin (2020) From Generalization to Specialization: Reflections on the Use of Artificial Intelligence in
Chinese Justice. Journal of Shandong University (Philosophy and Social Sciences Edition), Issue 4, 101—110.
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citizens and business entities. On the other hand, there are cases when justice will depend
on the effectiveness of judicial proceedings or, as for example, in case of “deferred justice”,
it is impossible to talk about justice at all.

Another problem is related to the emergence of smart contracts based on self-
executing code that automatically implements the terms of the agreement concluded
between the parties; this helps prevent disputes (Zakharkina & Kuznetsova, 2021).
However, if the self-executing code is created by a person who can abuse the right and
prescribe unfavorable conditions for one of the parties, we can talk about the possible
monopolization of dispute resolution methods. Moreover, there are disputes related to
crypto assets, smart contracts, fintech applications that require legislative certainty in their
resolution and ensuring protection of the rights of the parties.

More attention should also be paid to ensuring equality of the parties in the process of
using artificial intelligence technologies and achieving procedural justice. The latter,
according to Chinese scientists, may be achieved only by limiting state power and
guaranteeing the protection of citizens’ rights in the judicial process.

In China, traditional judicial process management manifests itself in the form of visual
code rules, and all information concerning judicial actions committed by participants in
court process is updated in real time on the digital platform of the court.

This is achieved by creating an account for each participant on the digital platform of
the court, so information about the case will be displayed in real time on the court’s web
page; it involves information concerning whether an application has been filed, when the
case will be heard, whether the proceedings on the case have been terminated or an appeal
has been filed.

System 206, integrated into the work of the Shanghai People’s Court, allows to record
the entire process of considering a case, making the trial fully automated and intelligent
and contributing to fair justice.

The automated system allows the chairman of the court to monitor the judicial
decisions of all the judges of the court, and to analyze their correctness against previous
decisions made in similar cases®.

Wei Bin, lecturer of Guanghua Law School of Zhejiang University, highlighted a new
milestone in the development of artificial intelligence in the judicial system, characterized
by a new feature — productivity. The Al integration into judicial reform is expected to
solve the problem areas and difficulties of functioning of the judicial system by developing
intelligent applications that comply with legal provisions and create systems focused on
court personnel. Moreover, the automated system allows citizens to monitor the judicial
process online and prevent erroneous decisions and judicial arbitrariness’.

Artificial intelligence provides for various computational models to help users
perform tasks such as identifying, constructing, comparing and evaluating legal arguments,
as well as determining the most similar type of legal proceedings.

Legal hermeneutics, the theory of legal argumentation and legal logic, are important
components of judicial artificial intelligence, which are used in the process of searching for
applicable law and rules.

® Wei Bin (Guanghua Law School, Zhejiang University, Hangzhou 310008, China). Challenges and Ways of
Integrating Forensic Al into Judicial Reform. Modern Legal Science, May 2021, Vol. 43, Issue 3.

7 Wei Bin. Challenges and Ways of Integrating Forensic Al into Judicial Reform, Modern Legal Science, May
2021, Vol. 43, Issue 3, 3—23.
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From the standpoint of legal methodology, the Al integration into the judicial system
is aimed at improving the quality and effectiveness of tasks implementation during the
judicial reform (Kudryavtseva, 2021). The Al integration into legal proceedings should
make justice the main judicial value.

Conclusion

The conducted theoretical and legal analysis of the process of integrating artificial
intelligence into legal proceedings allows to highlight both the positive features of this
process and the negative aspects. Increasing complexity of public relations due to
introduction of various technologies has set a number of tasks related to ensuring and
guaranteeing their protection.

The change in the legal paradigm has had an impact on the process of justice in the
PRC. Judicial artificial intelligence, based on legal hermeneutics, theory of legal
argumentation and legal logic, will inevitably increase its efficiency, quality and value of
the judicial protection of violated rights.

Al integration into legal proceedings highlights the problem of finding a value balance
between the value of efficiency and justice, preserving the judicial and technological trust
of citizens, observing public order and customs, and maintaining public morality and ethics.

An automated judicial process may lead to total supervision of the activities of judges
and violation of the fundamental principles of justice; judicial discretion may be replaced
by machine.

References / Cnniucok jqutepaTypbl

Bashilov, B.I. & Berman, A.M. (2022) Procedural documents in the era of new technologies: how
legal design has changed the legal world. Smart Innovation, Systems and Technologies. (288),
261—270. https://doi.org/10.1007/978-981-16-9808-8 28

Ermakova, E.P. & Frolova, E.E. (2022) Using Artificial Intelligence in Dispute Resolution. Smart
Innovation, Systems and Technologies. (254), 131—142. https://doi.org/10.1007/978-981-16-
4621-8 11

Frolova, E.E. (2020) Innovative tools and new financial institutions in the field of “green” financing.
Eurasian Law Journal. 12(151), 33—37.
®@ponosa E.E. VIHHOBallMOHHBIE WHCTPYMEHTHI U HOBbIe (DMHAHCOBBIE MHCTHUTYTHI B cepe
«3eneHoro» ¢unHancuposanust // EBpasuiickuii ropuaudecknii xypnan. 2020. Ne 12(151).
C.33-37.

Gronic, I.A. (2022) On some aspects of case management in electronic courts of Indonesia. Smart
Innovation, Systems and Technologies. (288), 193—199. https://doi.org/10.1007/978-981-16-
9808-8 21

Han Kang. (2021) On the mode of blockchain deposit: a comparison between “third-party deposit”
and “self-deposit”. Academic Exploration. (10), 47—54. (in Chinese).

HE. (2021) WXHBEAIEREA—FE = AT 5B EFIL 2. FREZE. (10),
47—54. Available at: https://kns.cnki.net/kcms/detail/detail.aspx?dbcode=CJFD&dbname=
CJFDLAST2021&filename=Y XST202110006&uniplatform=NZKPT&v=poGyUzdQ1-Bjyk
J t2nCzBI1102rpm_00p61DUo0zxCtJ4cb9iXxr590GI-YI4uXwlJ [Accessed 05th October 2022].

Kudryavtseva, E.V. (2021) Look from the past and present at the future of civil procedural
legislation. Zakony Rossii: opyt, analiz, praktika. (9), 10—13. (in Russian).

Kyopseyesa E.B. B3rism w3 npoIUIoro U HACTOSIIETO B OyAyIIee rpa)IaHCKOTO MPOIECCy-

IBHOTO 3aKoHONaTenbcTBa // 3akoHbl Poccmm: ombit, aHamm3, mpaktuka. 2021. Ne 9.
C. 10—13.

478 IMPOIECCYAJIBHOE ITPABO



Rusakova E.P. RUDN Journal of Law. 2023. 27 (2), 468—480

Qin, Han. (2021) Academic reflection on artificial intelligence judicial system. Northern Law. (03),
115—129. https://doi.org/10.13893/j.cnki.bffx.2021.03.010 (in China).

FH (2021)  ANLEfERNESRA RGN FERE. ks (03),  115—129.
https://doi.org/10.13893/j.cnki.bffx.2021.03.010

Rusakova, E.P. & Frolova, E.E. (2022) Procedural Standards for Civil Proceedings in China’s
Internet Courts. Smart Innovation, Systems and Technologies. (288), 187—192.
https://doi.org/10.1007/978-981-16-9808-8 20

Shen, Zhai. (2019) Functions and limitations of judicial artificial intelligence from the point of view
of case justice. Journal of University of Jinan (Science and Technology). (4), 115—1209.
(in China).

# . GERMFEE FIEN TR BRI ELRR /7 P RS8R (A RBHERR. 2019.
Ne 4. C. 115—129.

Shuai, Yina. (2020) The practical possibility and essential limitation of artificial intelligence assisted
judicial adjudication. East China university of political science and law. (4), 101—110.
(in China).

Al N T Redl Bl =] i P 0 BLR AT BEME A B R ER 7/ BERBIR R, 2020. Ne 4.
C.101—110.

Solovyev, A.A. (2022) Digital technologies in legal proceedings: foreign experience.
Moscow District Commercial Court Bulletin. (3), 71—76. https://doi.org/10.46279/ASMO.
2022.92.43.004 (in Russian).

Conogves A.A. 1ludpoBble TEXHOJIOTHH B CYIOIPOU3BOJICTBE: 3apyOCKHBIH OMBIT //
Bectauk ApOutpakHoro cyma MockoBckoro okpyra. 2022, Ne 3. C. 71—76.
https://doi.org/10.46279/ASMO0.2022.92.43.004 (in Russian).

Solovyev, A.A. (2021) International approaches towards the doctrine of legal certainty
in court procedure. Law and State: The theory and practice. 8(200), 127—I131.
https://doi.org/10.47643/1815-1337 2021 8 127 (in Russian).

Conosbes A.A. 3apyOexHbie TOAXO0/bI K JOKTPHHE PABOBOM OIPEAEICHHOCTH B CYAOIPOU3-
Bojactee // IlpaBo m rocymapctBo: Teopus u mpaktuka. 2021. Ne 8(200). C. 127—I131.
https://doi.org/10.47643/1815-1337 2021 8 127

Vlasenko, N.A. (2021) Anti-innovation trends in modern legal science. Juridical techniques. (15),
48—57. (in Russian).

Bracenxo H.A. AHTUMHHOBAIIMOHHBIC TEHACHIIMM B COBPEMCHHOHM FOPUAMYCCKON Hayke //
IOpunnyeckas texuuka. 2021. Ne 15. C. 48—57.

Wei, Bin. (2021) Juridical Reflectionon Smart Justiceand the Responses. Politics and Law. (8),
111—125. (in China).

AR FRERNE IS S RO /) BUf S 2021 5 8 ). C.111—125.

Xi, Zheng (2020) Application and Regulation of Artificial Intelligence in Trials. Peking University
Law Journal. 32(3), 674—696. (in Chinese).

MEE (20200 ALEREBARESZZHATHWIZAREAMG. #HEZE 323), 674—696.
(in China).

Yastrebov, O.A. (2021) Artificial intelligence in the legal space: discussion and development

prospects. In: Blazheev, V.V. & Egorova, M.A. (eds.). Transformation of models of legal
regulation of objects of innovation infrastructure in modern law: Russian and foreign
experience: monograph. Moscow, Prospekt Publ. pp. 278—309. (in Russian).
HAcmpebos O.A. VICKyCCTBEHHBIN WHTEUICKT B MIPABOBOM IIPOCTPAHCTBE: JIUCKYCCHS M IEp-
criekTuBHI pa3Butus // Tpancdopmanus Moene IpaBoBOroO PeryINpoBaHus 00bEKTOB HHHO-
BallMOHHOW MH(PACTPYKTYPHI B COBPEMEHHOM IIpaBe: POCCUUCKHUI 1 3apyOeKHBII OIBIT: MO-
Horpadus. M.: I[IpocriekT, 2021. C. 278—309.

Zakharkina, A. & Kuznetsova, O. (2021) Foreign civil doctrine of smart contracts. In:
SHS Web of Conferences: 14th Session of Euro-Asian Law Congress “The value of law”

PROCEEDING LAW 479



Pycaxosa E.I1. Bectauk PYJIH. Cepus: IOpuamuaeckne naykn. 2023. T. 27. Ne 2. C. 468—480

2021, Ekaterinburg. Vol. 134. Ekaterinburg, EDP Sciences Publ. pp. 00016.
https://doi.org/10.1051/shsconf/202213400016

Zhao, Yang (2021) Judicial trust and its construction in the era of artificial intelligence. Journal of
East China University of Political Science and Law. (4), 73—S82.
& NTEGRAR RN EE LI /) RRBUE RSk, 2021, 5 4 4L
C. 73—382. (in China).

About the author:

Ekaterina P. Rusakova — Doctor of Legal Sciences, Associate Professor of the Department
of Civil Law and Procedural Law and Private International Law, Law Institute, RUDN University;
6 Miklukho-Maklaya str., Moscow, 117198, Russia Federation

ORCID ID: 0000-0001-6488-0754, Researcher ID L-5478-2017

e-mail: rusakova-ep@rudn.ru

Cgenenus 06 aBTope:

Pycakoséa Examepuna Ilempoeéna — NOKTOp IOPHINYECKUX HAYK, JTOICHT Kadeapsl rpax-
JTAHCKOTO MpaBa W Mpollecca U MEKIYHAPOIHOTO YaCTHOTO IpaBa, IOPUIMYCCKUANA HHCTUTYT,
Poccuiickuit  ynuBepcuteT apyxx0b1 HaponoB; 117198, Poccuiickas ®eaepanusi, . Mocksa,
yi. Muknyxo-Maknasi, 1. 6

ORCID ID: 0000-0001-6488-0754, Researcher ID L-5478-2017

e-mail: rusakova-ep@rudn.ru

480 IMPOIECCYAJIBHOE ITPABO


https://orcid.org/0000-0001-6488-0754
https://orcid.org/0000-0001-6488-0754

RUDN JOURNAL OF LAW. ISSN 2313-2337 (print), ISSN 2408-9001 (online)

%i' BecTHuk PY[H. Cepusi: KOpuaunuyeckue Hayku 2023 T. 27. Ne 2. 481—499

http://journals.rudn.ru/law

https://doi.org/10.22363/2313-2337-2023-27-2-481-499
EDN: DVOUOQ

Research Article / Hay4yHas cTtaTtbs

Judicial interpreting institutionalization in criminal proceedings:
European practices and Russian perspectives

Valentina V. Stepanova'= <

RUDN University, Moscow, Russian Federation
DLstepanova_vv@pfur.ru

Abstract. The research studies the institute of court interpreting in several European countries and
the prospects of forming the institute of court interpreting in Russia. It bridges the previous studies
concerning professionalization of this activity into the new realia and extends into legal regulation,
market, and administration. The research raises awareness of the multifaceted process of forming the
institute of judicial interpreting to the benefit of civil society. The issues concerning education of
interpreters participating in judicial setting, level of language proficiency, qualification, authorization of
legal interpreters and translators, their status, rights and obligations, code of ethics and some others
inherent to the process of institutionalization are in the focus. It also highlights the grounds and voices
prospects for the development of the institute of legal interpreters in Russia. The research methods are
divided into theoretical and analytical, comparative, and contrastive and methods of reasoning, evaluation
and summarising allowing to balance the material according to the academic aims. The practical relevance
of the work rests in unifying and harmonising legal, administrative, and professional aspects of court
interpreting institutionalisation within European space.

Key words: court/judicial interpreter; proficiency, qualification, certification; associations of
judicial interpreters; legal regulation; judicial interpreting institutionalization

Conflict of interest. The author declares no conflict of interest.

Article received 11th February 2023
Article accepted 15th April 2023

For citation:

Stepanova, V.V. (2023) Judicial interpreting institutionalization in criminal proceedings:
European practices and Russian perspectives. RUDN Journal of Law. 27 (2), 481—499.
https://doi.org/10.22363/2313-2337-2023-27-2-481-499

© Stepanova V.V, 2023
This work is licensed under a Creative Commons Attribution 4.0 International License
AT https://creativecommons.org/licenses/by-nc/4.0/legalcode

PROCEEDING LAW 481


https://orcid.org/0000-0003-0495-0962

Cmenanosa B.B. Bectauk PYIH. Cepust: FOpunnaeckne nayku. 2023. T. 27. Ne 2. C. 481—499

MHcTuTyumanusauymsa cyae6Horo nepesoga
B YrONIOBHOM CyAONpOM3BOACTBE:
eBponenckas npakTuka nu pocCMMCKue NepcneKkTuBbI

B.B. Crenanosa'>'D<

Poccuiickuii yHuBepcuTeT IpyxObl HAPOAOB, . Mocksa, Poccutickas Dedepayus
DLstepanova_vv@pfur.ru

AHHoOTauus. PaccMaTpuBaercss MHCTHTYT CyAE€OHOrO IEpEeBOA B Psfie €BPONEHCKHX CTpaH
U IIEPCIIEKTUBbI ()OPMHUPOBAHUSA UHCTUTYTA CyAeOHOrO nepeBoja B Poccuu. ABTOp CBA3bIBAET NPEIbILY-
MHE HCCIIENOBAHMUS, Kacaroluecs Mpo(ecCHOHANM3alul TOH NEATEeNbHOCTH, C HOBBIMH PEalUsIMH
U PacIPOCTPAHAECTCS Ha IIPABOBOE PEryIUPOBAHUE, TIOTPEOHOCTH PhIHKA ¥ CUCTEMY ynpasienus. HMccie-
JIOBaHHE OCBEI[aeT MHOTOTPaHHbIN Mpouecc GOpMUPOBAHHS HHCTHTYTA CyIeOHOTO MepeBOa B HHTEpE-
cax rpakJaHCcKoro obuiectsa. B neHTpe BHMMaHUS HaXOJATCsS BOIPOCHI, Kacaroliuecs oOpa3oBaHMs
HepeBOAYNKOB, YIaCTBYIOIINX B CyAeOHOM IIpoIecce, yPOBHS BIAJCHHS S3BIKOM, KBaTH(HKAIINH, TOJ-
HOMOYUIl IOPUANYECKUX YCTHBIX U NUCbMEHHBIX IEPEBOJUUKOB, UX CTaTyca, IIpaB U 00A3aHHOCTEH,
9TUYECKOT0 KOfIeKCa M HEKOTOPhIE APYTHE, PUCYIIHE MPOLecCy HHCTUTYIHOHATH3anun. Takke BbIIe-
JISIFOTCSI OCHOBAHUS U O3BYUMBAIOTCS IEPCIIEKTUBb] Pa3BUTUSL HHCTUTYTA IOPUAUYECKUX IIEPEBOIUUKOB
B Poccun. Metoasl nccnenoBaHUS TOPA3JEsIOTCS Ha TEOPETUKO-aHATUTHYECKHE, CPaBHUTEIBHO-
COIOCTABUTENIbHBIE U METOJbI PACCYKICHUS, OLIEHKH U 0000LIeHHs, O3BOJLIONIME cOaTaHCUPOBAThH
MaTtepuan B COOTBETCTBHH C aKaIeMHYECKMMH IensMu. [IpakThdeckas 3HaYMMOCTh pabOTHI 3aKIFOYa-
eTcs B yHU(HKAUY U FApPMOHU3ALUY [IPABOBbIX, aAMUHUCTPATUBHBIX U NPOHECCHOHANBHBIX aCIIEKTOB
WHCTUTYLIHOHAIN3AIMN CyIeOHOTO TIepeBo/ia Ha eBPOIIEHCKOM MPOCTPaHCTBE.

KnioueBble cjoBa: cyaeOHBII NEPEBOAUUK; POPECCUOHANN3M, KBanudUKanus, cepTUUKaIus;
acCOIManiy CyAeOHBIX IePeBOIYNKOB; NIPABOBOE PETYIHPOBAHHE; HHCTHTYIIMOHATH3ANUS CyIeOHOTO
nepesosia
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[lama nocmynnenust 6 pedaxyuio: 11 gpeepans 2023 2.
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Stepanova V.V. Judicial interpreting institutionalization in criminal proceedings: European
practices and Russian perspectives / RUDN Journal of Law. 2023. T.27. Ne 2. C. 481—499.
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Introduction

In specialized literature there are various opinions concerning fluency and
interpreting. Some investigators make a formally discursive error when they equate them.
Language fluency describes any person who can speak and communicate in a foreign
language, write on it, and accurately express their thoughts in this language. Interpretation
and translation are procedures of the clear and identical transfer of ideas and thoughts that
are reproduced in one language with the help of another. Since oral interpreting and
language competence constitute heterogeneous groups of language functions, when
defining the concept of court interpreter, it is necessary to emphasize not the fluent and
unconstrained mastering of a language, but the proper quality of fluent interpreting into
another language.

The WTO International Organization for Standardization (ISO) defines legal
translation as “a specialization, which covers law-related or legal specialist field translation
in terms of content /and context (e.g., legal settings)”. Formalized, sensitive nature of the
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subject matter suggests “specific professional, confidentiality and ethical requirements,
authorization, certification, and security clearance procedures” (ISO 20771:2020).

Court interpreting shares most of the above features with the difference in oral skills
and competences, awareness of court proceedings and place of interpreter in it (Gonzalez,
Vasquez, & Mikkelson, 1991; Hewitt, 1995).

The issues of judicial translating and interpreting attract attention of researchers in
various fields. Most common works are devoted to national situation with court interpreting
focusing on separate aspects such as the role of interpreter in court proceedings, linguistic
rights, ethical values, quality, competence training, etc. Very few are trying to engage
separate aspects of this very challenging job into the scope of professional factors that is
unique in its nature. A couple decades ago, scholars were speaking about
professionalization of court interpreting focusing on a logical chain of formal education,
qualification, professional ethics, associations, and media.

Aspects of professionalization of judicial interpreting (Witter-Merithew &
Nicodemus, 1990, 2012; Vasilenko, 2013) have been looked at by scholars in different
fields: specific scope of knowledge and skills requiring formal academic education (Russell
& Hale, 2008; Salimbene, 1997), public service mission, emphasized also in the light of
recent migration flows (Mikkelson, 2000; Hale, 2011; Kolb & Pdchhacker, 2008), ethical
norms of court interpreters (Camayd-Freixas, 2013; Tsybulevskaya & Kasaeva, 2013),
professional autonomy (Witter-Merithew & Nicodemus, 2012), professional associations
and sense of community (Mikkelson, 2000), professional standards (Salimbene, 1997; Liu
& Hale, 2018) and status of translation profession (Pyn, Grin, Sfreddo, & Chan, 2012).

The institute of sworn interpreters in many countries is an excellent example that this
is a separate and unique sphere of activities in a dedicated and highly professional job. This
job is, itself, an institution with its own logic and structure satisfying specific social needs.
Professional identities are increasingly framed around logics of mission and efficiency
translated into practice and controlled and regulated by the state and professional agencies
(Cooper & Robson, 2006). Profession is thus not only key mechanism for, but also primary
target of institutional change (Scott, 2008).

According to scholars studying the issues of institutionalisation the greatest concern
relates to the relationship between professions and institutions such as markets,
organizational forms, and practices, and specifically with the role of professional groups
and professional organisations in the processes of institutional change (Muzio, Brock &
Suddaby, 2013).

We understand institutionalisation as the process of forming an institute with legal
consolidation of the established patterns of professional behaviour that demonstrate various
features of organisation, including discipline, code of ethics, professional standards, etc.

The research bridges the contents of professionalization with legal regulation, market
demands, administering and recent practices in this sphere, thus combining theory and field
investigation. The data obtained gives clear understanding of social importance of the
profession and the state of civil society development. Comparative and qualitative analysis
of legal, administrative, public, and individual roles of stakeholders in EU and Russia
provide awareness of the process of judicial interpreting institutionalization whereas
highlighted pitfalls allow directing it in the right way. Why is it important? Because we are
speaking about such basic things as human rights, laws, ethics, social status,
professionalism, relationship of state and civil society, justice, and order.
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Objectives and methodology

The legislation of the Russian Federation provides for the possibility of attracting an
interpreter who can supply qualified and professional assistance in the trials where some
participants do not speak the language of the proceedings. Such provision is included in the
laws of most European and English-speaking countries (Stepanova, 2021) because it
constitutes one of the core rights envisaged in a number of international conventions. The
above determines the relevance of the topic. The focus on establishing institutes of
translators and interpreters that heavily contribute in terms of expertise, efficiency, and
management manifests the novelty of the study.

The research framework suggests integrated studies of both European and Russian
practices in the field of judicial interpreting regarding legal regulation, education,
qualification, certification, experience, organization, and control.

The purpose of the research is of two-fold: first to study the foreign experience, then
to identify the current deficiencies in Russian legislation and weaknesses of other nature
concerning this aspect of judicial practice in the process of institutionalization of court
interpreting in Russia.

The research methodology involves theoretical and analytical approaches equally
balanced. Comparative analysis is implemented to identify general approaches to the issues
of court interpreting in foreign countries while contrastive method contributes to profiling
differences and/or similarities in tackling relevant challenges. Other cognitive methods
applied in this work are methods of reasoning, evaluation, and summarising. Each of them
in combination with others allows to achieve the set goals of the research.

The theoretical basis of the research is formed by the works of Russian and foreign
scholars who are investigating the above issues. Current information concerning activities
of sworn/authorized interpreters and translators in foreign countries was traced in academic
literature, government, and official sites of relevant organizations.

The research looks at the experience of only a number of states for obvious reasons
of limited capacity. The chosen countries are characterised by relatively high foreign-born
population who do not understand or speak the national language. The growing crime rates
and civil proceedings with participation of such individuals demand engaging a court
interpreter and/or translator. Three countries under study belong to the EU (France,
Germany, and Austria) whereas the UK is independent after Brexit; this raises interest in
terms of comparison. Russia is a developing democracy and is looked at as a serious player
within the European continent.

The research may contribute to unifying legal and organisational aspects of court
interpreting institutionalization within the European space. It may also be included into a
relevant academic course; research findings, results and conclusion of this paper will
enhance coherent analysis of the role of the institute of legal interpreters/translators in
quality interpretation of court proceedings involving participants who seek language
assistance.

Relevant Aspects of European Institute of Judicial Interpreters
Participation of interpreters in European courts has quite a long history. According to

Martina Baj¢i¢ and Katja Dobri¢ Basaneze (Bajc¢i¢ & Dobri¢ Basaneze (eds.), 2016), these
days, “more than ever, there is an upswing in demand for legal translators and interpreters
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owing largely to the principle of free movement in the EU and recent developments in the
global migrant crisis”. There is currently a growing number of court proceedings involving
non-nationals of Member States, that warrants court interpreters’ recruiting. For example,
Austria has seen a large rise of foreign nationals in prison and probation, especially in pre-
trial detention. The number of foreign nationals has risen from 7% in 1980 to over 50% in
2018. Representation is highest in pre-trial detention for juveniles (77%) followed by
adults in pre-trial detention, sentenced juveniles in prison and sentenced adults in prison
(Wasler, 2018).

It was in response to this demand and recognition of a greatly varying degree in the
quality of legal translation and interpreting across the EU countries, that the EU adopted
the Directive 2010/64/EU'. As instruments of secondary law, directives must be
incorporated into national legislation, whereas the Member States always have the choice
of the forms and methods to achieve the desired results of the norm. In other words, the
Member States have more leverage when transposing directives. They can make some
efforts to enhance the quality of interpreting and translation in their courts, to propose best
practices and endorse additional regulations of the work of interpreters in courts (Ortega-
Herraez, 2020).

In many European countries (Germany, Belgium, the Netherlands, Spain, and some
others) an institute of practicing interpreters and translators has been developing for several
decades. Even though the sworn interpreter works in the self-financing mode and
independently organizes the work, their activities are accountable and controlled by the
state bodies (usually the Ministry of Justice). The basic conditions for the work of a sworn
interpreter are determined by law. Obtaining the status of a sworn interpreter is usually
associated with a number of formalities: taking an exam, being the citizen of the state,
obtaining higher professional education, undergoing periodic certification, taking an oath
at a district court or higher regional court, etc.

Documents certified by a sworn interpreter have evidentiary power in court, and such
interpreter acts on behalf of the state. Due to this, the sworn interpreter does not have the
right to evade certification and is obliged to render service to any person who has addressed
them (Pyn et al., 2012).

Sworn/authorized interpreters are part of the legal system of the state. The direct
organizational management of the system of sworn interpreters is carried out by the
Ministry of Justice. Additional indirect control through the assessment of legitimacy of
their professional activities is carried out by courts. In certifying credentials, sworn
interpreters also become part of a system of civil jurisdiction (Larin, 2011).

Judicial interpreting in Germany
Legal regulation
The term sworn interpreter (allgemein beeidigter Dolmetscher) comes from
Germany. Here, despite the rich history of judicial transfer, that is over 60 years, there is

still no single law on it at the federal level. Disparate regulations exist only in some federal
states of the country. They establish the obligation to maintain confidentiality and meet

! Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 On the Right to
Directory of Sworn Translators of France. 2021. Available at: https://www.directory-sworn-translator.com/.
[Accessed 18th August 2022].
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qualification requirements (Vinnikov, 2013). Interpreting for police interrogations is
understood as an integral part of institutionalized communication.

Certification

To become a sworn interpreter a candidate needs to pass the state exam or the exam
at the Chamber of Commerce. It is necessary to prove that they do not only demonstrate
sufficient linguistic knowledge and skills, but also certain legal and translation
competences. Apart of that, all kinds of language certificates, recommendation letters,
confirming work experience, resume, and other documents (lack of criminal record, debts,
etc.) are also relevant. Because the requirements vary a lot throughout the country, an
interpreter certified in one state/land, may not be accepted to work as a sworn interpreter
in another. Most often they have to take the exam established in their new place of
residence. Certain federal states/lands require candidates to be aware of legal and judicial
terminology, general knowledge of the peculiarities of the structure of the judicial system
and the departmental apparatus of those countries whose languages the interpreter speaks.
Some also require a health certificate (Schmidt, 2017).

However, it should be noted that the profession of an interpreter in Germany is not
licensed. Therefore, amateurs who speak foreign languages can also be brought by courts
and police to work as interpreters.

Document translation and their authorization

A sworn court interpreter in Germany does not only speak in court, but also performs
the function of translating legal documents in accordance with the international private law.
In this role, they replace the notary, while certifying the authenticity of the original
document and accuracy of its written translation.

Professional associations

The largest professional association of translators in Germany is the Federal
Association of Interpreters and Translators (Bundesverband der Dolmetscher und
Ubersetzer e. V.). The number of its members exceeds 7,500. Only translators with
appropriate professional education are admitted to its ranks. The fact that translator has
taken an oath or has special powers to certify documents is not a mandatory criterion in this
case’.

National standardized rates

German translators and interpreters engaged in the judicial system were facing new
standardized rates beginning January 1, 2021. The rates are normally reviewed every 7 to
10 years. The amendment to the Judicial Remuneration and Compensation Act, adopted by
the German Bundestag, regulates the fees of legal professionals, including linguists
involved in administering justice. The updated structure of rates is very important for a

2 Schmidt N. How to become a sworn interpreter in Germany. EXRUS.EU. 10th February 2017. Available at:
https://ru.exrus.eu/Kak-stat-prisyazhnym-perevodchikom-v-Germanii-id589df64cf002046c255e945¢  [Accessed
18th August 2022].
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huge segment of judicial staff, including interpreters and translators. According to
UEPOQ.de, a total of 24,997 linguists are currently listed in Germany’s national database of
court translators and interpreters. UEPO estimates the total number of professional linguists
in Germany to be between 40,000 and 45,000°. The rise in hourly rates was not very
dramatical and only comprised 15 percent on the previous fees to great disappointment of
the German Federal Association of Interpreters and Translators (BDU).

Judicial Interpreting in France

Legal regulation

In France, translation of documents, performed and certified by a French sworn
translator expert (traducteur Expert judiciaire), who took an oath in one of the French
Courts of Appeal, and is included in the official list of this Court of Appeal, is valid
throughout France. The procedural status of forensic experts is also conferred to court
interpreters by French legislation: a judicial expert is a qualified professional, providing
occasional support to judges in the discharging of the duties assigned to them by various
French jurisdictions*. The activities of sworn translators are regulated by Law No. 71-498
of 29 June 1971.

Registration and certification

All of such experts are officially registered in the National or Circuit Directory of
Sworn Translators of France, legal experts of the Appeals Court. The needed specialist can
be traced by a number of criteria including desired target language, specialist field,
department or region, Court of Appeal membership.

Circuit Directory of Courts of Appeal is updated annually by the decision of the
Assembly of Judges and Court Officers of the Appellate District. There are five
requirements that the candidate must meet to be included in this registry: relevant
qualification and ten years of continuous professional experience, gaps in professional
activity not longer than two years from the date of nomination (September 15 of each year),
lack of criminal record or disciplinary liability for offenses incompatible with the work of
an expert, undergoing special training of forensic expert and place of work or residence
within the appellate district (Renz 2018). The process of certification can take several years
depending on the pair of languages and experience of the candidate.

Translation agencies and associations

The Ministry of Justice is cooperating with the TTI translation company, which
renders a number of services, such as translation, interpreting, transcription and assistance
in swearing-in. It employs more than 4800 specialists working in various settings with more
than 140 pairs of languages across France (Société TTI).

3 Florian Faes. Pay rise for Germany’s judicial translators and interpreters criticized as inadequate. Slator.
2nd December 2020. Available at: https://slator.com/industry-news/pay-raise-for-germanys-judicial-
translators-and-interpreters-criticized-as-inadequate/ [Accessed 18th August 2022].

4 Directory of Sworn Translators of France. Available at: https://www.directory-sworn-translator.com/.
[Accessed 18th August 2022].
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It is important to note, however, that the procedural law of France does not require
compulsory recourse to an expert interpreter from the National Directory, allowing the
involvement of any competent person as a trial interpreter. The attraction of police or court
officers who speak foreign languages is also encouraged.

A dozen of professional association of translators and interpreters aim to work toward
recognition of the profession. Among them is the CETIECAP, the company of expert
translators and interpreters affiliated with the Paris Court of Appeal; it includes specialists
in 55 languages able to ensure communication in various legal settings.

Judicial Interpreting in the UK
Professional associations

In the United Kingdom there are several registries of voluntary associations of
interpreters who can be professionally involved in judicial interpreting. For police and
courts investigations, interpreters are very often employed through the National Register
of Public Service Interpreters (NRPSI)’, which was set up in 1994. NRPSI includes around
1,800 interpreters who speak 100 languages (NRPSI official website) with varying levels
of training, from standard vocational to mediocre basic for rare languages. Selection of
interpreters from the NRPSI is strongly encouraged since they demonstrate a minimum and
measurable standard of training and quality (Hertog 2001:14).

Another profile organization in the UK is the APCI® it is a qualified union of
professional and freelance interpreters working within the criminal justice system of the
United Kingdom. Established in 1974, this association of highly professional linguists
plays an important role in representing its members’ interests and provides services to state
organizations and businesses. It focuses on improving quality and standards of translation
and interpreting. At the same time, many of the APCI members are current NRPSI
members; they are also verified by special authorities such as the Ministry of Justice, HM
Courts Service, the Metropolitan Police, the Crown Prosecution Service, the Probation
Service, etc. The Association is in close relation with the Institute of Linguists, and the
Institute of Translation and Interpreting.

Registration and certification

The Institute of Translation and Interpreting (ITI)’, in the United Kingdom, is
represented by business and conference interpreters, as well as judicial interpreters; it
provides proficiency exams in various fields of translation and interpreting specialization.
Despite the lack of legislation requiring employment of the tested interpreters, the
organization makes efforts to certify courts throughout the United Kingdom that implement
such regulations.

3 National Register of Public Service Interpreters (NRPSI). Available at: https://www.nrpsi.org.uk. [Accessed
17th July 2022].

6 Association of Police and Court Interpreters (APCI). Available at: http://apciinterpreters.org.uk/ [Accessed
18th August 2022].

7 Institute of Translation and Interpreting (ITI). Available at: https://www.iti.org.uk/ [Accessed 18th August
2022].
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Faults in domestic policymaking

Huge expenses on interpreting/translation services forces the government to seek
ways of cutting costs. Unfortunately, not all of the decisions are quite successful. Thus, in
2011 The Ministry of Justice concluded a five-year agreement with the Applied Language
Solutions (ALS). That decision caused quite serious problems of various nature. Under the
new law, all courts in England and Wales from February 2012 had to commission
interpreters from ALS. The British Ministry of Justice expected that the law would save
annually more than 20 million pounds on interpreters without compromising the quality of
justice. However, numerous problems have been revealed. Among them are huge number
of unregistered interpreters (51—71%), violation of human rights, lack of interpreters with
rarer languages (ex., Lithuanian), low level of professional training of specialists, delays to
cases and excess costs included for travel® (Vinnikov, 2012). In some cases, suspects had
to be released or kept in custody because of poor or unavailable interpreting services
(Green, 2016).

Besides, the services of translation agencies through outsourcing dramatically
affected independent freelance interpreters considerably reducing their number.

Current market situation

COVID-19 though impacted the working regime of the judicial system, has not
paralyzed it as the state invested an additional £110m on the emergency measures. Since
August 2020, magistrates’ courts have been completing more cases than have been received
and recruiting more staff. They are increasingly using telephone, video, and other
technology to hold many hearings remotely. Those hearings that cannot be conducted
remotely take place in COVID secure buildings’.

Judicial Interpreting in Austria
Legal regulation

Austria is considered to be an exemplary country in terms of the proper enforcement
of the principle of the national language in courts and police. This sphere of activities is
regulated by federal laws, including the fees interpreters can charge for their services.

The law allows attracting not only the sworn-in interpreters to the criminal process
but also freelance specialists. The national procedural law does not prescribe the role of
interpreter in detail and does not delimit their rights. It does not define the permissive
principle of their activities; only an oath of an interpreter is established, and the process of
engaging interpreter is described.

8 Bowcott, Owen. Suspects ‘denied fair trial” by shortage of court interpreters. In The Guardian. 23th October
2012. Available at: https://www.theguardian.com/law/2012/oct/23/suspects-remanded-shortage-court-inter-
preters) [Accessed 18th August 2022]; Bowcott, Owen. Private court interpretation company ‘should face con-
tempt proceedings’. In The Guardian. 19th March 2012. Available at:
https://www.theguardian.com/law/2012/mar/19/private-court-interpretation-contractor-contempt ~ [Accessed
18th August 2022].

% UK Ministry of Justice. Guidance. HMCTS weekly operational summary on courts and tribunals during coro-
navirus (COVID-19) outbreak. Available at: https://www.gov.uk/guidance/hmcts-weekly-operational-sum-
mary-on-courts-and-tribunals-during-coronavirus-covid-19-outbreak) [Accessed 18th August 2022].
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Registration and certification

Interpreters in this country are the members of the Austrian Association of Sworn and
Certified Court Interpreters (Osterreichischer Verband der Gerichtsdolmetscher) To be
included in the professional register, the interpreter must apply to a competent court
(16 of them administer the list of sworn-in and certified court interpreters/translators),
prove their professional knowledge, full legal capacity, honesty, knowledge of the rules of
conduct in court, two-year work experience for graduates in translation/interpreting studies
and/or five-year experience for those without diploma. Absence of criminal record and
legal capacity also constitute requirements.

The certification examination is conducted by a commission of three people: a
presiding judge and two expert linguists. Certification test consists of oral and written
assessment of legal competencies, interpreting, and translating skills. The exam fee is €400.
The first-time attestation is granted for five years, the further ones are valid for ten years.
Then the attested specialists take an oath and are allowed to use personal official seal and
electronic card, which allows to control quality and compliance to the code of ethics.
Certification can be lost as a result of complaints concerning availability, and/or quality of
work on the part of courts, police, and public authorities.

Current market situation

In total, there are more than 1,400 sworn and legally certified interpreters in 49
languages in Austria. However, in some languages, accredited court interpreters are not
enough or there is none. For example, in December 2020 in Vorarlberg, there were only 25
sworn interpreters for 14 languages. The average age of interpreters is 62. According to
Angelika Prechtl-Marte, head of the District Court, the main reason for deficit is low fees,
professional hardships, and ever-growing demands. This also refers to the most common
in court languages like Serbian, Croatian, Bosnian, and Turkish. As for interpreters from
Arabic, they are non-existent, and court has to invite them from other states (Dolmetscher-
Mangel bei Gericht — Vorarlberg).

Findings

In European Union, the interpreting service is regulated by the EU Directive
2010/64/EU" establishing the right of the defendant not speaking the language of the trial
to participate in the proceedings on equal terms with other actors. This Directive is further
developed by national laws that vary in minor details.

According to these rules, a person who interprets in court does not need to have a
special education or be a professional interpreter. Even in the countries with strict rules
concerning qualification examinations, relative experience, and requirements to become an
official court interpreter (Germany, Austria, Denmark), in practice, any person who speaks
both the native language of a suspect/defendant and the language of the jurisdiction of the
state in question can act as a judicial interpreter. The fact that amateurs are often engaged
in courts, undermines the prestige of the profession.

10 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the Right to
Directory of Sworn Translators of France. 2021. Available at: https://www.directory-sworn-translator.com/.
[Accessed 18th August 2022].
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International community realize the importance and specificity of the profession of
trial interpreter The issues of language quality in criminal proceedings have been raised in
a significant number of court cases and highlighted a certain number of so called “grey
areas” that need to be addressed''. In response to the challenges the EU has worked out
standardized descriptions of the scope of knowledge and skills as well as codes of
behaviour.

This helps in further institutionalizing the given profession in terms of authorization,
certification, remuneration and management. All those are performed by the state bodies
(Ministries of Justice) of European countries, which determine all the conditions for the
work of a legal linguist expert. Additional indirect control is realized by courts who
commission interpreters for their work. Though interpreters are most often self-employed
their relationship with the state is accountable, controlled, and public by nature. They are
part of the legal system with certain duties and liability tied up with an oath. Sworn
translators and interpreters are entitled to certify credentials they translate into the official
language, thus joining the system of civil jurisdiction.

The state also regulates rates of those engaged in judicial interpreting, which are
periodically reviewed. The costs of services of judicial and police interpreters reach
enormous proportions. Their significance compels the authorities to seek ways to minimize
expenses. Striving to cut costs courts prefer dealing with translation agencies, which act as
a managing body taking on the responsibility to provide the right professional in due place
and time. However, there were cases when those obligations were not performed, ending
in trial delays, low interpreting standards and failure to provide a specialist with a rare
language. The national policy aimed at cutting judicial costs at the expense of certified
language specialists forces real professionals out of system.

At present, the multiplicity of languages involved in judiciary interpreting across
European Union poses an especially difficult challenge to a profession. The well-known
fact that interpreters of different languages have absolutely different linguistic and cultural
problems is only one part of the big issue. More important is the fact that because of their
language combination and the market where they operate, most judiciary interpreters can
work only part-time in courts, seeking other ways to provide for living. Strict rules, hard
working conditions and low fees contribute to reducing the number of those who would
like to devote themselves to this profession.

National associations of translators and interpreters play an important role in
administering registries of sworn interpreters, certifying, and controlling the professional
standards and norms of ethics connected with court practice. Most often they are
cooperating with higher school to develop certification programs and arrange profile
conferences, seminars, training, and other events in order to raise qualification of their
members.

To improve things and solve the problems associated with court interpreting, an
international association was set up in the European Union (EULITA, the European Legal
Interpreters and Translators Association). This is a non-profit organization established
under the Criminal Justice Program of the EU Commission's Directorate-General of
Freedom, Security and Justice. One of the main EULITA objectives is to represent its full
and associate member associations, as well as its associated individual members in

1 Brannan J. ECHR case-law on the right to language assistance in criminal proceedings and the EU response.
Available at: ECHR case-law (eulita.eu). [Accessed 18th August 2022].
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Europe. It heavily contributes to promoting justice, fundamental principles of human rights
and enhancing high standards of the profession.

Based on the above we can assert that European court interpreters are still striving to
enhance their status and autonomy, however, the institute of judicial interpreters has been
generally formed. It has united all the stakeholders, representing both the state bodies,
social institutes, and individuals, and regulates this sphere on legal rules and ethic norms
to satisfy the judiciary needs in administering justice.

Russian Legislation and the Need for Changes

The principle of language assistance in criminal proceedings is one of the most
important and together with the principle of independence of judges, equal access to justice
and the adversary principle, forms a single institution. Russian legislation has been created
in full conformance with the international laws, including the International Covenant on
Civil and Political Rights 1966 and the European Convention for the Protection of Human
Rights and Fundamental Freedoms 1950, which proclaim the inalienable right of any
person subject to criminal prosecution to receive timely and quality assistance of a
professional translator/interpreter.

V. Stepanova (2020) gave a detailed analysis of Russian rules concerning the language
of criminal proceedings and participation of judicial interpreter. This work focuses on those
of them that will help to study the challenges in further institutionalizing of judicial
interpreting.

The law establishes checking the language competence of a person detained on
suspicion of an offense before the investigative actions (Criminal Procedure Code of the
Russian Federation, para. 2, Art. 176.). However, the procedure and term for testing skills
and knowledge in the field of language proficiency and competence are not indicated.

Similar problems are relevant to EU, too. In 2016 the European Union Agency for
Fundamental Rights held the survey concerning the right of the suspect and/or the accused
to interpreting and informing in criminal jurisdiction in the EU Member States. The survey
showed that there is no clear procedure or mechanism in place to ascertain whether the
suspect or accused persons concerned speak and understand the language of the criminal
proceedings and whether they need interpreter’s assistance (Rights of Suspected and
Accused Persons Across the EU: Translation, Interpretation and Information)'2.

Investigative actions also suffer from other gaps in the current Russian legislation. For
example, how can the investigator verify the language competence of interpreter if they do
not speak or understand the language themselves? The procedure for verifying documents
of interpreter, confirming their knowledge and competence in the declared language, is not
clarified.

Recent court cases have revealed another pitfall connected with poor organization of
translating documents necessary for court resolution. The time limit and pressure from key
actors of the process can lead to violation of Part 2 of Article 307 of the Russian Criminal
Court that treats liability for intentional incorrect translation. Lack of accurate definition of
intentional/unintentional incorrect translation realized itself in translator’s conviction

12 Rights of suspected and accused persons across the EU: translation, interpretation and information. European
Union Agency for Fundamental Rights. 2016. Luxembourg: Publications Office of the European
Union. Available at: https://fra.europa.eu/sites/default/files/fra_uploads/fra-2016-right-to-information-
translation_en.pdf#page=33) [Accessed 18th August 2022].
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(Larin, Obidina, & Sdobnikov, 2018). That was virtually the first experience in practical
application of the above article.

Legislative inconsistencies have led to the emergence of corresponding linguistic
competence verification institutions that work successfully and bring positive results in
countries such as Canada, USA, Australia (Stepanova 2021), Austria, France, and many
others. Such experience can also be very useful and favorable for the Russian Federation.
It is evident that due to globalization and growth in migration flows, the need for the formed
institute of judicial interpreters is urgent. It should be noted that in 2020, 34400 foreign
residents and stateless persons were convicted in Russia. At the same time, the number of
offences against foreign citizens and stateless persons comprised 15981 (Ministry of
Internal Affairs of the Russian Federation)"’. In 2022, the crime rates regarding labor
migrants were more shocking. According to the Deputy Minister of Internal affairs, 40200
crimes were committed by labor migrants, most of them against Russian citizens. In
comparison with 2021 the number of such criminal offences have raised by 10%. Such
figures cannot but set alarm. It is logical to assume that such people may have a very limited
command of the Russian language, respectively, the need for certified interpreters is
constantly increasing.

Certification and/or authorization procedures for judicial interpreters established and
operating in most developed countries liberates the court officials from additional
verification of the interpreter’s language competence and greatly simplifies the process of
engaging interpreters into judicial proceedings.

Based on international experience, we can submit that the core principles for
institutionalizing judicial interpreters in the Russian Federation may involve:

¢ Financing certification and/or authorization of court interpreters. Financing should
be provided from the state budget as the state should favorably implement the principle of
parties’ equality and the principle of interpreter’s independence.

e Forming and monitoring organizations that will carry out the work on certification
and/or authorization of judicial interpreters.

e Determining evaluation criteria and competence of judicial interpreters, as well as
conducting examinations for those applying for a certificate of judicial interpreter.

e Systematic updating and correcting the list of foreign languages deemed necessary
for criminal proceedings. This task seems to be one of the most difficult, as the need for
interpreters in particular language is changing rapidly since the flow of foreign citizens
arriving in the country is very diverse.

e Forming the National Register of Judicial Interpreters of the Russian Federation.

e Working out the national rates for linguists engaged in judicial interpreting and
translation.

e Perfecting the centralized organization of proceedings with language assistance
based on revised legal rules and court practices.

Obviously, formation of the institute of legal interpreters in the Russian Federation
will be a significant factor in modernizing and enhancing democratization of the Russian
penal system.

13 The State of Crime in Russia in January-December 2020. Main Information Analytical Centre of the Ministry
of Internal Affairs of the Russian Federation. Available at: https://MBa.pd/reports/item/22678184/ [ Accessed
18th August 2022].
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First Steps for Institutionalization of Judicial Interpreting in Russia
Legal initiative

Many useful innovations in this direction have been introduced in Russia lately.
As a result of the legislative assembly, a meeting of the Science Advisory Board was held
in Nizhny Novgorod on December 23, 2015. The initiative group of the Union of
Translators of Russia (UTR)' prepared a draft of integral legislative regulation in the field
of official translation and interpreting based on problems detected during investigative
proceedings and court practice. This document is highly functional, informative, and
complete in its essence; it consists of sixteen articles and four chapters (Larin, Obidina, &
Sdobnikov, 2016).

The Project for the Provision on Judicial Translator/Interpreter 2015 proposes to
fill in the existing legislative gaps regarding the method of assessing professional
competence of the interpreter and calls to determine the process of selecting an interpreter
by court and law enforcement agencies.

This project may be useful in many ways, since interpreter’s assistance is needed in
various areas of justice and law, namely civil, constitutional, criminal, and administrative.
Article 118 (Part 2) of the Constitution of the Russian Federation directly provides for this.

The legislative project indicates the necessity to set up a Unified Registry of State
Judicial Interpreters with the purpose to inform all the stakeholders about qualified
professionals ready to render services. Those will be specially trained specialists capable
of engaging in a particular type of court proceedings, including investigative actions and
those who have proved their professional competences and qualifications after passing the
relevant examination in a particular body of the Ministry of Justice in the territory of the
Russian Federation.

To determine the examination board qualifying and certifying interpreters, it is
recommended to introduce an equivalent number of representatives of the territorial state
body of justice, as well as linguistic specialists in the field of interpreting and translation,
and judicial interpreters who have previously been included into the Unified State Register
in any constituency of the Russian Federation.

It is important to note that Part 2, Art. 13 of the draft act establishes the possibility of
involving persons who are not included in the Unified State Register of Judicial
Interpreters, but demonstrating specialized knowledge and skills, with relative
qualifications in the required language, in judicial and pre-trial interpreting and translation.

The Examination Commission conducts the test in three stages: a test on the Russian
legal system, a test on linguistics, and a test on interpreting and translation in certain legal
settings. In this order. It means that those who have not taken the exam on the legal system
of Russia will not be allowed to take the exam on professional knowledge and skills. It is
understood that the exam on legislative foundations of the legal system of Russia is taken
once in contrast to linguistic testing and testing professional skills, which are to be renewed
on a regular basis to confirm qualification. Any person who managed to pass the exam
takes an oath and is then granted a certificate of judicial interpreter.

14 Union of translators of Russia (UTR). Available at: http://www.translators-union.ru/) [Accessed 18th August
2022].

15 Project of the Provision on Judicial Translator. Interpreter. 2015. Available at: http://www.translation-
school.ru/index.php/ru/archive/2015/sworntranslator. [Accessed 18th August 2022]. (in Russian).
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Qualification exam of national character shall provide an opportunity to collect
complete information on all the persons who were granted a certificate; it will allow to
form a Unified Register of Judicial Interpreters of Russia. It is logical to assume that such
registry should be a single electronic database that will be accessible to lawyers,
investigators, prosecutors, as well as judges and other legal professionals. This electronic
database must be constantly updated automatically in order to quickly find a judicial
interpreter of relevant qualification in a particular area of law.

The project also details the grounds for termination and suspension of work activities
in the field of judicial interpreting/translation. In order to simplify certification to gain the
status of judicial interpreters contrary to periodical reexamination, the authors propose to
revoke the certificate in the event of a gross violation of procedural law, as well as in the
case of refraining from work as a judicial translator within three years.

On the other hand, for the timely execution of work, the project provides for a detailed
description of working conditions considering the volume and complexity of services
rendered.

This provision also regulates and determines the pricing policy in interpreting and
translation services. For this end, it is necessary to establish a single tariff rate for providing
interpreting/translation services throughout the country. Such measure is necessary to
control and prevent an unjustified rise in prices by individual representatives of the
translation community. Guaranteed remuneration and stable work are the main
motivational factors aimed at improving the professional competence and qualifications of
interpreters in the labor market.

From the above, it follows that the draft provision on judicial interpreting/translation
will beneficially remove a number of problems that the translation community and law
enforcement officials are jointly facing. Employers in the face of the judicial system and
law enforcement agencies will be able to attract qualified specialists through the Unified
State Register, which will significantly shorten their time and efforts. Court officers will
receive additional tools to improve efficiency and quality of criminal proceedings.

Professional training

Since the legislative initiative, the process of institutionalization of legal interpreters
and translators in Russia has been going forth. Higher school has worked out educational
packs for training legal interpreters and translators to be, both at undergraduate and
graduate levels. Great contribution has been made by the Law Institute of Peoples’
Friendship University of Russia (RUDN university); the team of professors of the
department of foreign languages have developed 50 master courses on various aspects of
public service interpreting (PSI) as well as legal translation and interpreting.

Leading classical and profile legal universities as well as other profile universities
offer master courses of legal translation and interpreting; among them are St. Petersburg
university, Kutafin Moscow state law university, Moscow State Linguistics University, and
some others. The courses are mostly focused on the popular European languages, however,
the bachelor’s supplementary translation program at the Law Institute of RUDN University
also involves Arabic, Chinese, Korean, and Japanese. However, it is virtually impossible
to train interpreters in infrequently encountered languages that are not traditionally taught
at university level (Babanina & Zhivaeva, 2015).
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Translation/interpreting agencies and associations

Several associations (the National League of Translators and Interpreters (NLT), the
Union of Translators of Russia (UTR)'S, the International Federation of Translators (FIT)
and the Association of Translator and Interpreter Trainers (ATT))'” as well as numerous
translation agencies (ALBA, Prima Vista, One, Russian Translator Pro, AKM-West,
LMGP and others) are investing a lot of effort into determining countrywide standards for
court interpreting services. They commit to secure professional quality and ethics in legal
translation and interpreting.

Of those mentioned only the UTR and the ATT attach prime importance to education
and training the freelance interpreters and translators. They aim at strengthening links
between universities and language industry companies. ATT publishes open access articles
on the issues of contemporary translation studies, practice, and didactics of translation,
offers refresher courses for translation teachers, holds seminars and trainings, and arranges
traineeship and practice opportunities for students of profile educational institutions (ATT
website).

The UTR, which associates theorists and practitioners in the legal sphere in various
languages and represents academic, corporate and translation communities, has formed an
extensive information base of interpreters across Russia. This information may play an
important role in setting up the Unified State Register of Judicial Interpreters within the
Russian Ministry of Justice.

Conclusion

Current legislation of the Russian Federation grants participants to criminal
proceedings who cannot communicate in the language of court trial, the right to use an
interpreter. However, legislative shortcomings and imperfect court practice revealed poor
centralized control over translation services in the field of criminal proceedings, which, in
turn, adversely affects the process of selecting a qualified interpreter in the required
language and reasonable pricing policy in translation and interpreting services.

Domestic legislative regulation of interpreter’s participation in the criminal process,
as well as the principle of the language of legal proceedings, needs to be modernized to be
in accordance with current realities and positive international trends. Along with this, the
law-enforcement practice, which regulates the principle of interpreter’s participation in the
criminal process, also requires improvement. Unfortunately, the state seems reluctant to
tackle these issues as the initiative of the translation and interpreting community has not
been supported by state authorities so far.

Costs in the criminal process for translation and interpretation services reach
significant proportions. This forces judicial authorities to seek ways to cut them by inviting
less qualified specialists. Such cases are also relevant with rare languages, including but
not limited to the languages of national minorities of the Russian Federation. European
countries seek to reduce costs through outsourcing, i.e., referring to judicial and translation

16 Union of translators of Russia (UTR). Available at: http://www.translators-union.ru/ [Accessed 18th August
2022].

17" Association of Translator and Interpreter Trainers (ATT). Available at: http:/translation-teachers.ru/
[Accessed 18th August 2022].
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organizations. This practice has proved its effectiveness, is predominant in the modern
societies and worth examining.

A study of the UTR proposals and a review of the current state of affairs in the field
of judicial interpreting/translation suggests that there are both opportunities and weighty
prerequisites for institutionalizing judicial interpreting, however, this demands plenty of
efforts to remove existing legislative and organizational deficiencies.

The lack of extensive formal educational opportunities, accreditation procedure and
clear legal status of trial interpreters form another important scope of weak points. These
issues are widely discussed in academic and legal societies and are waiting for their solution
in Russia.

Professional society of court interpreters needs a code of ethics and professional
behaviour to create a proper moral and working environment and refine procedures and
technologies of language assistance. The basic principles stem from the mission of court
interpreters to bridge people and cultures and contribute to administering justice regarding
human rights. In short, they can be formulated as follows: faithful, accurate, qualified,
impartial interpreting, confidentiality, and no conflict of interest. Principles outlining the
atmosphere within the interpreting community are to honestly represent qualifications and
responsibilities, to enhance capabilities through continuing education in the professional
sphere, to resolve disputes by mutual agreement and abide by it, and to be compensated
commensurate with the experience and accomplishments. Failure to abide by these
principles can harm both an individual interpreter, fellow members, professional
association, and court as a state body of justice.

This field of professional activities has developed into a separate institute with its
clearly distinguished features in the legal systems of many countries. Among them are
autonomy of expertise governed by standards and professional behaviour, a body of
knowledge and skills requiring academic background, public service mission and
integration into the judicial structure, ethical codes that must be strictly complied,
professional associations designed to register interpreters, set criteria for the profession,
certify, share practices, safeguard the interests of the professional community, etc., state
regulation, authorization, and remuneration, mechanisms for testing, certification,
qualifying and monitoring conformance to standards, media for disseminating relative
knowledge, skills and practices with the aim of advancing standards and some others.

The research shows that the process of institutionalization of court interpreting in
Russia can go further on with regard to the identified concerns. It will bring plenty of
benefits in terms of ensuring the quality of legal interpreting thus providing equal access
to justice, unifying the process and techniques of legal interpreting and translation, and
pool all the stakeholders of various nature to meet social needs in judicial setting.
Obviously, the main burden will rest on courts, which will have to administer qualification
exams and certification and establish the Unified State Register of authorized legal
interpreters, but this burden is fully justified as it will enhance trust to the judicial system
as per and contribute to formation of civil society.
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AHHoTanusa. HeoOXoauMOCTh ajanTaldd PEryJSTOPHBIX MEXaHM3MOB K AaKTUBHO DPa3BUBAIO-
MIAMCSI B HACTOsIIIIee BpeMs IporieccaM I poBHU3aniy o0yclapIuBaeT aKTyalbHOCTh TEMBI HCCIIEI0Ba-
Hud. IIpu 3TOM B yCIOBMSX HapacTaloMUX KUOEpyrpo3 U Bce OOJNbIIEH 3aBUCHUMOCTH OOLIECTBEHHBIX
OTHOIIEHHH OT HH()OPMAIMOHHO-TEIEKOMMYHUKAIMOHHBIX TEXHOJIOTHI OIIPEIENICHHOMY TIepeoCMBbICIIe-
HHIO B IIPABOBOM ACIIEKTE MOUICIKAT HAIIPABJICHUS PA3BUTHUS 3aKOHOATENILCTBA, 00ECIICUNBAIOIIEE CTa-
OMITBHOCTD 1 6E30ITaCHOCTH COOTBETCTBYIOMIEH HHBPACTPYKTypHI. [IpeameT uccenoBaHNsS — IIPaBOBOE
obecrieyeHUe pa3BUTUS YCTOHUIMBON U Oe30macHOi HH(POPMALMOHHO-TEIEKOMMYHUKAIMOHHOW HH(pa-
CTpYKTypshL. Llems paboTsl — ompeseneHne KIIOYEBBIX HAPABICHAH COBEPIICHCTBOBAHMS IIPABOBOTO
perynupoBanus B 001acTH (HYHKIIMOHUPOBAHHUSA U Pa3BUTHS yCTOHUMBOM M Oe3omacHoi MH(pOpManu-
OHHO-TEIeKOMMYHHUKAIIMOHHONH HH(PACTPyKTyphl. [Ipu mpoBeqeHHN HCCIEOBAHHUS HCHONB30BAIHCH
METO/bl aHAIM3a, CUHTE3a U CPABHEHUs, a Takke OyKBaJbHOTO M CHCTEMHOTO TOJKOBaHUS HOPM Jeil-
CTBYIOIIETO 3aKOHOJATENILCTBA B 00IACTH (BYHKIIMOHHPOBAHHSA U PA3BUTHA yCTOMYINBOI U Ge30macHOi
UH()OPMALOHHO-TETEKOMMYHUKALMOHHOW MHPAacTpyKTypel. B 3akmroueHun chopMyIupoBaHbI
BBIBOIBI OTHOCHTEIIBHO HEOOXOAMMOCTH Pa3BHTHS HOPMATHBHOTO PETyIHPOBaHUS B JAHHOI cdepe.
IpennoskeHbl KOHKPETHBIE HANPaBICHUs M3MEHEHMs IPaBOBOTO IOJIS, 00ECIICUNBAIOIIEe YCTOHINBOE
pa3BUTHE HHPOPMAIIMOHHO-TEICKOMMYHHUKAIIMOHHOH nHMpacTpyKTypsl B Poccuiickoit denepanum.

KnioueBble ciioBa: nHpopManus, 6€30MacHOCTb, KpUTHUECKAs! HHYPACTPYKTYPa, peryIupoBaHue,
mudposusanyst, IHTepHET, IepcoHalbHbIE aHHbIE
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BBeaenue

MoTuBanus BeI60Opa 00IIECTBEHHBIX OTHOLIICHUH B 00JIACTH ITPABOBOTO 00ECTICUCHNST
YCIIOBUI AJIs pa3BUTHS yCTOMYMBOM M Oe30macHON WH()OPMAITMOHHO-TEIEKOMMYHHKAIIH-
OHHON WMHQPACTPYKTYpPHl KaK OOBEKTa HCCIENOBaHUS 3aKII0YaeTcs B TOM, YTO Ha
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CETOHSAIITHUHN JIEHb aKTUBHOE Pa3BUTHE COBPEMEHHBIX TEXHOJOTUH TaK)Ke, KaK 1 00yCIIOB-
JICHHBIC 3TUM TPOIECChl MU(POBU3ALINH, SIBJISIOTCS 3HAYMMBIM (PAKTOPOM MOBBIIICHUS
KayecTBa (DYHKIIMOHMPOBAHUS TOCYNAapPCTBEHHBIX WHCTUTYTOB. MHpopmannoHHbIE
Y TEIeKOMMYHHKAIIMOHHBIE TEXHOJIOTUH YK€ JaBHO MPEICTABISIOT COO0N BayKHEHITHIT 1
HEOTHEMJIEMBII JJIEMEHT CHCTEM YIPaBICHUS KaK B DKOHOMHUYECKOM CEKTOpE, TakK
1 B 00JIaCTH TOCYAapCTBEHHOTO yNpaBieHHus. B Tom umcie 3To kacaercs u cdep, HANps-
MYIO 3aBSI3aHHBIX Ha TOJJEPKaHUE TPaBOIIOpsIKa B 00IIecTBE B obecriedeHue 000POHBI
1 0e30TMacHOCTH TOCYAapCTBa.

Jyia eneit HacTOSIIEro UCCIIEeIOBAHUS aBTOP O] TS PMUHOM «HUH(POPMAIIHOHHO-TE-
JIEKOMMYHUKAIIMOHHAS HHPPACTPYKTYpa» paccCMaTpHUBaeT COBOKYITHOCTh OOBEKTOB HH-
(hOpMAITMOHHBIX CHCTEM, HH(OPMAIMOHHO-TEIICKOMMYHHUKAIIMOHHBIX CETEH, aBTOMATH3H-
POBaHHBIX CUCTEM YIPABJICHHUS, a TAK)KE CETEH JICKTPOCBS3U, 00CIIeUNBAIOIIUX (YHKITH-
OHHMPOBAHWE U Pa3BUTHE WHPOPMAIIMOHHOTO MMPOCTPAHCTBA CTPAHBI M CPEACTB MHPOpPMa-
IIHOHHOTO B3anMoJeHCTBUS. ONUpasCh Ha MO3UINIO 3aKOHOAATENS, HAEAITYI0 OTpaXke-
uue B [locranosnenuu [IpaBurensctBa oT PO ot 26.06.2012 Ne 644, otmeTuM, 4TO B Ka-
YECTBE COCTABHBIX KOMIIOHEHTOB HWH(OPMAIMOHHO-TEIEKOMMYHUKAITMOHHOW WH(pa-
CTPYKTYPHI BBICTYHAOT WH(OPMAIMOHHBIE TEXHOJOTHUH, TEXHUYECKHE W TPOTPaMMHBIE
cpecTBa, MHGOPMAITHOHHO-TEIICKOMMYHUKAIIMOHHBIE CETH, MPEIHA3HAYCHHBIC KaK HEIO-
CPEACTBEHHO IS IIENIeH peanu3alyuy MOJTHOMOYKN FOCYJapCTBEHHBIX OPIaHOB, TaK U IS
obecriedenys (pyHKIMOHUPOBAHUS HHPOPMAIIHOHHBIX CHCTEM .

B pamkax 0003HauE€HHON TEMBI HCCIICIOBAHUS B KAYECTBE OTACILHON KAaTETOPUH pac-
CMOTpEHA KPUTUYECKH BakKHAsE MH(OpMalMOHHAs HHQPACTPYKTYpa KaK KIIFOUeBasi COCTaB-
Hasi 4acTh WH(OPMAIMOHHO-TEIIEKOMMYHHUKAIIMOHHON HHppacTpykTyphl. [lomumo sToro,
aBTOpOM B paboTe MpeANnpHUHATA TOMBITKA MPOBECTH KOMIUICKCHBIH aHAINW3 BOIPOCOB
obecniedeHust PyHKIIMOHUPOBAHUS YCTOWYMBON 1 O€30MaCHON MH(DOPMAIIMOHHO-TEIICKOM-
MYHHKAIIHOHHON HHGPACTPYKTYPHI B YACTHOCTH U MH(OPMAITMOHHOTO TIPOCTPAHCTBA B I1E-
soM. B 3ToO¥i cBsI3M B MiCCIIEIOBAaHNH TAaK)Ke 3aTparuBaeTcs MpodiieMaTHKa PeryInpOBaHUs
MHTEPHET-TIPOCTPAHCTBA, BOMPOCH 00ECIIeUEHMS 3aIUThHI TIEPCOHANTBHBIX JAHHBIX B WH-
(hopMaIMOHHOM MPOCTPAHCTRBE, a TAKXKE MEPCIICKTHBBI Pa3BUTHS MTPABOBOTO MOJISI B 00J1a-
cTH HH()OPMAITMOHHOM 0€30ITACHOCTH B IIEJIOM.

Crenenb HAy4HOii pa3paGoTaHHOCTH

I'oBopst 0 cTeneHN HayIHOW pa3pabOTAaHHOCTH 3asABICHHONW TEMBI BaKHO OTMETHUTH,
YTO B HACTOSIICE BpeMsI HIMEETCS OTpeieiecHHast HapaOOTaHHas TeopeTHuecKas 0asa B JlaH-
HOU cepe. MOKHO BBIACTHTH PSA YUYEHBIX, KOTOPbIE B CBOMX TPYAax 3aTparuBaioT
OT/ENBHBIE ACTIEKTHI PETyIHPOBAHMS TIPOIIECCOB (POPMUPOBAHUS M Pa3BUTHS yCTONIMBOI
u Oe3omacHOH HMH(DOPMAIMOHHO-TEICKOMMYHUKAIMOHHON HHOpacTpyKTyphl. Tak,
A K. XKaposa B cBoux paboTax JenaeT akeHT Ha MPOOJIeMaTHKE TPABOBOIO 00eCTIeUeHHS
Oe3omacHocTH U(MPOBEIX OTHOIIEeHNH (Zharova, 2019; Zharova, 2020). B cBoro ouepens
T.A. TlonsixoBa oOpamiaeTcs K BOIPOcaM CTaHOBJICHHS HAyYHO-TIPABOBBIX MOAXOIO0B K pa3-
BUTHIO CUCTEMBI TPUMEHEHUS IU(QPOBBIX TEXHOJIOTHI B HOPMOTBOPUYECTBE, a TAKKe MPO-
OnemMam (OPMHUPOBAHHS CHUCTEMBI MEXIYHApOJHOH HH(POPMAIIMOHHON 0e30MacHOCTH

! Tlocranosnenue Ipasutensctea PO ot 26.06.2012 Ne 644 (pen. ot 10.10.2020) «O denepanbHoii rocyaap-
CTBEHHOW MH(POPMAIIMOHHOM cHucTeMe ydeTa HH)OPMAIMOHHBIX CHCTEM, CO3/IaBaeMbIX M NMPHOOPETaeMBbIX 3a
cueT cpecTB (eepaIbHOro Or0pKeTa U OI0PKETOB TOCYAapCTBEHHEIX BHEOIOKeTHBIX (hoHmoBY // Cobpanne
3aKoHOAaTeNbCTBa Poceniickoit @enepanmu, 2012, No 27, c1. 3753; 2013, N 5, ct. 402; 2013, Ne 48, ct. 6259).
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(Polyakova & Shinkaretskaya, 2020; Polyakova & Troyan, 2022). MuTepec Takxke mpe-
craBisaoT uccnenoBanus I'.I'. [llunkapeuxoit u A.I'. bepman, B paMKkax KOTOPBIX aBTOPHI
JISNal0T aKIeHT Ha MPOTUBOJICHCTBUHM TNPABOBBIMA WHCTPYMEHTaMHU KuOepaTakam
(Shinkaretskaya & Berman, 2022). [TomrmMo 3Toro B OKyce BHUMaHHUsI aBTOPOB HAaXo-
JIATCS. U po0IeMbl 00eCieYeHUs] HAIMOHALHOW 0€30IacHOCTH B YCJIOBUSAX ITU(BPOBU3a-
ruu (Shinkaretskaya & Berman, 2020).

A.H. CaBeHKOB IPOBOANT HUCCICIOBAHHUE CYITHOCTh KHOEPIPECTyTHOCTH B (hMHAH-
COBO-KpPEIUTHOH chepe M UHCTPYMEHTHI JUIS €€ IPOTHBOICHCTBHS B aCIIEKTE 00ECTICUeHNUS
riobanpHON Oe3omacHocTH (Savenkov, 2017). Taxke u caM aBTOp HACTOSIIIETO UCCIIE0-
BaHWS HEOJHOKPATHO oOOpamrajcs K BOIPOCAaM IMOCTPOEHUS COBpeMEHHOW Hu(ppoBOit
OKOHOMHUKH B acCTEeKTE PEeIICHHs CTPATErHYeCKHUX 3a]ad pa3BUTHS TOCYAapCTBa B LEIIOM,
1 (UHAHCOBOTO CeKTOpa, B yactHOCTH (Belousov & Levchuk, 2018). Umeer cmbicn oTme-
TUTH U 3apyOexHble paboTHl 10 3asBiIeHHON mpobieMatuke (Sicari, Rizzardi & Grieco,
2015; Adelmeyer & Teuteberg, 2018; Buzdugan & Capatana, 2022; Dehling, Lins, &
Sunyaev, 2019; Ghafir & Saleem et al, 2018; Leszczyna, 2019; Linkov & Kott, 2019).

MocranoBKka npoodaeMbl

Breapenne HOBBIX IHU(POBBIX pelIeHNH, Kak B OM3HEC-TPOLIECCHl CYOBhEKTOB Mpea-
INPUHUMATENIbCKUX OTHOIIEHHH, TaK U B pabOTy TOCYAapCTBEHHBIX CTPYKTYD, HECET B ceOe
HOBBIE CTICIU(UYECKUE PUCKU U YTPO3bl. B yacTHOCTH, pedb UIET O prcKax 100 yTpaThl,
n00 HeXeNnaTeJIbHOTO pacHpocTpaHeHHs KoH(uaeHIHMadbHOW uHpopMaruu. [lomumo
3TOTO MOXKHO TOBOPHUTH U 00 yrpo3ax HECAaHKLIMOHUPOBAHHOTO BMELIATEIBCTBA B PadOTY
o0ecreunBaroniero 000py10BaHUs U CUCTEM XPaHEHUS U Nepeayu JaHHbIX. Tak, moiyde-
HHE JIOCTyMa K YIPaBICHUIO 00BEKTaAMU KPUTUYECKU BaXXKHOH MH(POpMaIMOHHOW HHDpa-
CTPYKTYPBI IOCPEACTBOM B3JIOMa HH(POPMALMOHHBIX CHCTEM CIIOCOOHO IPUBECTH K TSXKE-
JeWIIMM TEXHOTCHHBIM aBapusaM U KaTactpodam. Hapymienne paboTsl rocyJapCTBEHHBIX
OpraHoB 4yepe3 BMEIIATeIbCTBO B MX MH()OPMAIIMOHHBIE CEPBUCH TPETHHX JIUI] HECYT B
cebe yrpo3sl MOApPHIBA CYBEPEHHUTETa W OCHOB KOHCTHTYLMOHHOTO cTpos Poccuiickoit
®enepanuu. [losTomy B ycnoBusx nnppoBU3alKy CYLIIECTBEHHO BO3pAacTaeT pojb U 3Ha-
yeHue OecriepeOoiHOro, yCTOWYHBOT0 QYHKIIMOHUPOBAHUS HH()OPMAIIMOHHO-TEIEKOMMY-
HUKAIIMOHHOW UH(PACTPYKTYPHI U €€ 3alIUTa OT BHEIIHUX BO3ACHCTBHH.

B o001 cBA3M 33aaueil rocy1apcTBa Ha COBPEMEHHOM JTalle SIBJISETCS CTAHOBJICHUE H
nMajgbHEHIIee pa3BUTHE YCTOWYMBOW M 0O€30MaCHON OTEYSCTBEHHOW WH(MOPMAIMOHHO-
TEJIEKOMMYHHKAIIMOHHONH MH(PACTPYKTYpHI C alanTaluei K U3MCHSIOIIMMCS YCIOBHUIM
BHEIHEH cpensl. st peanuszannu nogoOHOM 3agauu 0co0yro posb mpuodperaeT oTBeva-
IOIME BESTHUSIM BPEMEHH, IIOJHOE U YETKO CTPYKTYpHUPOBaHHOE MpaBoBoe moie. iMeHnno
B paMKax MMPaBOBOTO PEryJIMpOBaHus GopMHUpyeTCs HaJeKHBIN (yHIaMEeHT, ONTUPasCh Ha
KOTOPBII BO3MOXKHO CO3/IaHHE YCIOBUH [T Pa3BUTHUS YCTOMYMBON 1 Oe30macHOi HHPOP-
MAaI[MOHHO-TEJIEKOMMYHHUKAIIMOHHON MHPpacTpyKTypsl B Poccutickoit deneparum.

CTpaTernyeckue HaNpaBJeHUs] PA3BUTHsI HH(POPMALUMOHHO 0€30MaCHOCTH
Peanmsanms Ha mpakTHKe HOBBIX IM(PPOBBIX pEIIEHUI, OCOOEHHO B CTPYKTypax
roCyIapCTBEHHOTO cekTopa, 0e3 QopMupoBanuss HeoOXomumoll obecreynBaroen

Oe3onmacHOCTh MHOPACTPYKTYPBI, YBA3aHHOH Ha aKTyaJbHOE MPaBOBOE PETYJIMPOBaHUE,
CEephE3HO IOBBIIIAET PUCKH BO3ZHUKHOBEHHS PEAIbHBIX KHOSPyTpo3.
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B ToM umcne s MEHUMHA3AIUU TTOIOOHBIX YTPO3 M TIOBBIIIEHUS YPOBHS HHPOpMa-
IIMOHHOM Oe3omacHocTH B KoHIle 2016 rona B pamkax Ykasa [Ipe3unenrta PO Obuia yTBep-
xkaena JlokrpuHa nHbopManuoHHoi Oe3omacHocTr Poccuiickoit @enepaumflz (manmee —
Jokrpuna). B Hel, B yacTHOCTH, CPOPMYITUPOBAH YETKUI MOHATHHHBIN armapaTt — JaHbl
onpezaencHusl UHPOPMAIIMOHHON yrpo3e, HH)OPMAaIMOHHON 0€30MacHOCTH, HAI[MOHAIIb-
HBEIM MHTEpecaM B MH(GOPMAIMOHHON cdepe, cruiaaM, CPecTBaM U CHCTeMe 00eCIIeueHUs
uHGOPMAIIMOHHOW 0€30MacHOCTH U T.J. Takxke B JJOKTpHHE HA OCHOBE OILIEHKH TEKYIIEro
COCTOSIHYSI HH(POPMAIIMOHHOH 3aIMIEHHOCTH M HMEIOIUXCS KIIFOYEBBIX YIPO3 B TAHHOH
cepe mpeacTaBiieHbl 0a30BbIC BEKTOPHI Pa3BUTHSA HH(POPMAIIMOHHON 0€30MacHOCTH
Poccuiickoit @enepanuu.

B mae 2017 r. Yxazom IIpesugenta PD ot 09.05.2017 Ne 203 nmpaBoBoe odopmiieHHEe
nosiydaeT Ctparerus pa3Butus uH(OOpMaIMOHHOTO ob1iectBa B Poccutickoit deneparinu
Ha 2017—2030 rr. (nanee — Crparerusi). B . 15 Crparernu conepkutcst TE3UC O TOM,
uyT0 «[loBCcemecTHOE BHEAPEHIE MHOCTPAHHBIX HH()OPMAIIMOHHBIX 1 KOMMYHHKAIIMOHHBIX
TEXHOJIOTHH, B TOM YHUCJIe HAa OOBEKTaxX KPUTHYECKOH MH(POPMAaLMOHHOH HHPACTPYK-
Typbl, YCIOXHSET pEIIeHHe 3aJadll IO OOECIeYeHHWIO 3allUThl MHTEPECOB TpaxKaaH
U rocyjaapctBa B nHpopmanuonHoi chepe. C ucnons3oBaHuem ceTH ,,lHTEpHET Bce
Yaile COBEPIIAIOTCS KOMITBIOTEPHBIE aTaKh Ha TOCYIApPCTBEHHBIC U YaCTHBIE MHPOpPMAIIH-
OHHBIE PeCypChl, Ha 00BEKThI KPUTHUECKOH HH()OPMAIMOHHOH HHPACTPYKTY P .

Taxoxke umeer cMbIcl OTMETHTS 1. 17 CTpaTeruu, B KOTOpOM o003HaueHa npobieMa
OTCYTCTBHS Pa0OTAIONINX HA MPAKTUKE MEKIYHAPOIHO-TIPABOBBIX MEXaHU3MOB, C IIOMO-
HIbI0 KOTOPBIX BO3MOKHO JIOJKHBIM 00pa3oM 00eceunTh CyBEpEHHOE MPaBo TOCy1apCTB
KaK CyOBEKTOB MEX/IyHapOIHOTO MpaBa Ha PeryJIMpoBaHue COOCTBEHHOTO HH(OPMAaIINOH-
HOTO [IPOCTPAHCTBA. DTO KacCaeTCs TAK)KE U CYBEPEHUTETA B HALLMOHAJIBHOM CETMEHTE CETH
«AHTEepHETY.

B pamkax Ctparerun (opMyiampyeTcs YETKHH aJTOPUTM JAEHCTBUH, C MOMOIIBIO
KOTOPOT0 BO3MOXKHO OO€cIleYeHUe YCTOWYHBOTO (D)YHKIIMOHUPOBaHUSI HHGHOPMAIIMOHHON
uHppacTpykTypsl Poccuiickoit @enepanum.

Bo-nepBbix, oTMeuaeTcsi HEOOXOTUMOCTh CPOPMHPOBATH Ha TMPAKTHKE €IUHCTBO
rOCYJapCTBEHHOTO perynupoBanus. [Ipu 3ToM TpebyeTcs o0ecreunTh LEeHTpaTU3alHIo
MPOIECCOB MOHUTOPHHTA W YIpaBlieHUS paboToll WH(GOPMAIMOHHOW WH(PPACTPYKTYPHI.
[Ipruem ocymiecTBUTH 3TO ClIEAyeT Kak Ha ypoBHE MH()OPMALMOHHBIX CHCTEM, TaK U B
paMkax (QpyHKIHOHHPOBAHMS IECHTPOB 00OpAaOOTKH JaHHBIX U CETEH CBS3H.

Bo-BTOpBIX, IpeanonaraeTcs peanu3oBaTh MIAHOMEPHBIA NEPEXOJ K HCIOIb30Ba-
HUIO MHQPACTPYKTYPBI AIEKTPOHHOTO MPAaBUTEIBCTBA JUIS MPEJCTABUTEINCH My OIMIHBIX
OpraHOM BJIACTH.

B-Tperbux, nekmapupyercs uies BHEAPEHHUS B NMPAKTHYECKYIO IIIOCKOCTh POCCHIM-
CKUX KPHUITOAJITOPHUTMOB M CPEACTB MIH(POBaHUS B paMKaX 3JIEKTPOHHOTO B3aWMOJEi-
CTBHUS BJIACTHBIX CTPYKTYp, KaK MEXIy COOOH, TaKk M B MX OTHOIICHHSAX C YACTHBIMHU
cyObeKTamu.

B-deTBepTHIX, BAXKHEHIIUM TTOJIOKCHHEM Bcell CTpaTeruy MOXKHO Ha3BaTh IPEIIO-
JK€HHe aKTUBU3aLUU pabOThI TI0 3aMeHEe WHOCTPAHHOTO 000PYAO0BaHUS M MIPOTPAMMHOIO

2 Va3 Ipesunenta P® ot 05.12.2016 Ne 646 «O6 yreep)aeHnn JJOKTpUHBI HHPOPMALMOHHON 6E30IaCHOCTH
Poccuiickoit Deneparmmny. Pexum JIOCTyTa: http://publication.pravo.gov.ru/Document/View/
0001201612060002 (nata obparuenus: 20.10.2022).

3 Vka3 Ipesunenta PO ot 09.05.2017 Ne 203 «O CrpaTeruu pa3BuTHs HHPOPMALMOHHOrO 0bmecTBa B Poc-
cuiickoit @enepanmu Ha 2017—2030 roxmer». Pexxmm moctyma: http://publication.pravo.gov.ru/Document/
View/0001201705100002 (naTa obpamenns: 29.10.2022).
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o0ecrnedeHus: COOTBETCTBYIOIIMMHU OT€YECTBEHHBIMHU aHAJIOTaMH. JTO YK€ KacaeTcs U Moj-
X0/1a K IPUMEHEHUIO 3JIEKTPOHHON KOMIIOHEHTHOH 6a3bl. B UTOre 3TO O3BOJIUT HOBBICUTH
YPOBEHb TEXHOJOIMUYECKOM 1 MPOU3BOJCTBEHHON HE3aBUCUMOCTH FOCY/1apCTBa B aCHEKTE
0011e# nH(HOPMAIMOHHOM OE30MaCHOCTH.

B-naTeix, peur uger B TOM uHciae O (HOPMHUPOBAHUHM KOMILIEKCHOTO MMOIXO0Ja
K 3alUTe BCeil MH(POPMAaLMOHHONW HHPPACTPYKTYPHI TOCYAAapCTBa, BKIIOYas MPUMEHEHHE
POCCHIICKHX CHCTEM OOHApYKEHHS U MPEIOTBPALICHUSI KHOEpyTPO3.

B-mecThix, ycTaHaBIMBaeTCA BEKTOP Pa3BUTHS B OTHOIICHUH PACIIMPEHHS UCTIONb-
30BaHUSI UHCTPYMEHTOB NPENOTBPALICHHS YIPO3, BOSHUKAIOIIUX B CBSI3U C BHEIAPEHUEM
HOBBIX HU(POBBIX PEILICHUH, HIOCPEACTBOM IPUMEHEHHU S HEIIPEPHIBHOIO MOHUTOPUHTA UH-
(OpPMAaLMOHHBIX CHCTEM.

Taxke B CTpaTeruu 3akperuisieTcs Te3UC O BaXKHOCTH 00ECIeUYEeHHUs CIIPaBeJINBBIX
yCIIOBUH BeJieHUs1 OM3HEca [T POCCUICKHUX Pa3pab0TYMKOB MPOTPAMMHOTO 00€CIICUeHHSI.
IIpu 3TOM HE pacKphIBAE€TCS CYyTh «CHPABEIIIMBBIX» YCIOBUM U YTO KOHKPETHO MOJ 3TUM
CJIeAyeT IOHUMATh. 31€Ch CTOUT OTMETHUTb, YTO JUI CTUMYJIMPOBAHMS BEACHU yCIICIIHON
Y caMoe€ TJIaBHOE Pe3yJIbTaTUBHOM 110 OTHOIIEHUIO K KOHEYHOMY MPOIYKTY NPEATNPUHIMA-
TEJIbCKOH JIeSITETIbHOCTH TpeOyeTcs akTHBHAS MOJJAEPKKAa CO CTOPOHBI TOCYIapCTBa.
Ocoboe 3HaueHHE 3TO MPHUOOPETAET B HACTOSIIEE BPEMs B YCIOBUSAX CIOKHOM JUIS TaKUX
BUJOB OmsHeca, kak IT-cdepa sxoHommueckoi curyaruu. s npennmpuHUMAaTENEH,
BEJYIIUX CBOI pabOTy B 00JacTU Pa3pabOTKU M BHEIPECHUS HOBBIX WHGOPMAI[HOHHBIX
TEXHOJIOTMH U MPOTrpaMMHOI0 oOecIlieueHus], BaKHEHIIee 3HaUeHNE UMEIOT CIIeIYyOIHe
(akTopsI:

1. Hanuuue noAaroToBieHHBIX KBATH(UIIMPOBAHHBIX KagPOB. 31€Ch Mbl BUIUM IIPO-
Onemy, CBA3aHHYIO C OTTOKOM KBaJH(DUIUPOBAHHBIX KaJpOB. JTO 00yClaBIUBaCTCs Kak
JIOCTaTOYHO HU3KUM YPOBHEM OILIATHI TPYJla B CPAaBHEHUH C 3apyOeHBIMU paboTojare-
JISIMU, TaK ¥ BO3MOXXKHOCTBIO poccuiickux [T-cienuanucToB B CHITy CICITU(UKA caMOH Jie-
ATEJIBHOCTH pab0TaTh yAaJI€HHO HA HHOCTPaHHbIE KOMIIAHUU. BBIX0[ 371€ch MOXKET OBbITh
TOJIBKO OAWH — IIOBBIIICHHE YPOBHS OIUIATBI TPyJAa JUIsl POCCHUICKUX CHELHAINCTOB
B o0slacTi MH(OPMAIIMOHHBIX TEXHOJOI'MH, paboTalomux Haja pa3paboTKO OTedecTBEeH-
HeIX IT-ipoaykToB. [ToMrMO 3TOT0, BO3MOXKHBI U APYTHE CTUMYJIHPYIOIINE HHCTPYMEHTHI,
CIOCOOHBIE OCTaBUTHh MOJOOHBINH MHTEIIEKTYalIbHBIN KallUTall B POCCHUHCKON IOPHCINK-
MU, DTO MOTYT OBITh M JIbTOTHBIE HUIIOTEYHBIE POTPAMMBI, ¥ JOMIOJHUTENbHBIE HAJIOTO-
BBI€ JIBI'OTHI, 1 OTCPOYKA OT MCIOJIHEHHUS] BOMHCKOM 00S3aHHOCTU M T.H. Taxoke IOJDKHBI
OBITH NMPEIOKEHB! IIMPOKHE BO3MOXXHOCTH M MOJTYYEHHUS AOMOIHUTEIBLHOTO 00pa3oBa-
HUSI, U TIPOBEJCHUSI HAYYHBIX MCCICIOBAHUN, M MOBBILICHHE KBaIU(UKAUKN Yepe3 Hpo-
XOXKJICHHUE CTAXUPOBOK, YUaCTHs B KOH(PEPEHUUSIX U JAPYTHX COBPEMEHHBIX IJIOMIATKaX
Ut oOMeHa nHopMarmen.

2. C ydeTroM BEeHUYPHOTO XapakTepa OOIBIIMHCTBA BHIOB TOAOOHOMN IpeanpruHIMa-
TENbCKON IEATENBHOCTH 3HAYNMOE MECTO CTOUT OTBECTH HHCTPYMEHTAMHU IPaHTOBOM MOJ-
JEPKKH CO CTOPOHBI TOCYAAPCTBA, a TAKKE€ MUHUMHU3AINK (PHUCKATBbHOW HArpy3KH Ha I10-
JIOOHBIE CerMeHTHI OM3Heca. 3/1eCh BO3MOXKHO IPUMEHEHHUE LEJIO0T0 CIEeKTPa QUCKAIBHBIX
JBrOT, BKJIIOYAs] HAJOTOBBIE KAHHUKYJIBI, 0OECIEYeHNE JOCTYNA K «IELIEBBIM» KpeaAuTam
MOCPEICTBOM CyOCHAMPOBAHMUA TPOIEHTHBIX CTAaBOK, a TaK)Ke€ BBICTABICHHSA TOCYJap-
CTBEHHBIX U MYHUIIMTIAIIbHBIX TapaHTUH TIepe] KPEAUTHBIMH OpTaHU3aHSIMU.

3. ObecniedyeHne TOCYIApPCTBEHHOTO 3aka3a Ha MPOIYKINIO poccuiickux [T-komma-
HUH. VIMEHHO TocynapcTBO, BBLAETSS 3HAUMUTENBHBIE OOBEMBl (PUHAHCOBBIX PECYpPCOB
U UCTOJb3Ysl MPO3PAYHYIO CUCTEMY MX PACIpeNeIeHUs, JOKHO CTUMYJINPOBATh POCCHMN-
CKUX IIpearnpruHuMaTeseid BbioupaTs I T- HHAYCTPHUIO KaK NEPCIEKTUBHBIN U TOXOTHBIN BUT
Ou3Heca.
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Obecneyenue 6e30MACHOCTH KPUTHYECKH BaKHOI UHGPACTPYKTYpbI

Janee, BayXHEHWIITUM IIarOM Ha ITyTH CTAHOBJICHUS MOJHOIICHHOTO IIPABOBOTO ITOJIA,
obecrieuynBaroNIero ycroifunBoe u Oe3omacHoe (YHKIMOHUPOBAHHE HWH(POPMAITMOHHO-
TEJIEKOMMYHHKallMOHHON HHGPACTPYKTYpbI, cTajio npunaatue B 2017 rogy denepanpHoro
3akoHa OT 26.07.2017 Ne 187-®3 «O 6e30macHOCTH KPUTHYECKOH HH(POPMAIMOHHON
nHppacTpykTypsl Poccutickoit @eneparum» (nanee — 3akon o KIN).

Cratbs 5 3akona o KU mocpsiieHa peryanupoBaHUIO TOCYapCTBEHHONW CHCTEMBI
oOHapyKeHHUs, TPEAYNPEKICHNUS U JTUKBUAALUH TOCIEACTBUI KOMIIBIOTEPHBIX aTak Ha
nHopmaronHable pecypcsl Poccuiickoit @enepanuu. IIpu 3ToM 1o rocyaapcTBEHHOMH
CUCTEMOH OOHAPYKEHUS, IPEIYIIPEKACHHUS U JTUKBHIAINN TIOCJIEACTBUI KOMIIBIOTEPHBIX
aTak Ha MHPOPMAIIMOHHbIE PECYPChl TOHUMAETCS €ANHBINA TEPPUTOPHATILHO pacipeelieH-
HBI KOMIUIEKC, BKITFOUAIOIIMNA CHIJIBI M CPEJICTBA, MpeHa3HauYeHHbBIE Il 00HApY )KEeHUS,
MpeIyTPEeXIeHIS U JTUKBAAANNN TTOCIEACTBHIA KOMITBIOTEPHBIX aTaK U pearupoBaHUs Ha
KOMIIBIOTEPHBIE HHIIHIEHTHI",

3axon o KU cran BaxxHBIM mIarom Ha myTH GOpMHUPOBAHHUSI HEOOXOAUMOTO TIPABO-
BOTO ITOJIS B 001acTH MHGOPMAIMOHHON Oe30omacHocT. OMHAKO CITYCTS yKe Oojee TATH
JIET C MOMEHTA MPUHATHS JaHHOTO aKTa UMEET CMBICI OTMETHTH OTJICIbHbIE MOMEHTHI B
€ro peryJsiTOpHOM BO3JCHCTBHM, KOTOPBIE TpPeOYIOT YCTpaHEHHS M KOPPEKTHPOBKH.
B wactHOCTH, MOXKHO coriacuthesi ¢ MHeHHeM O.B. ['opsH, koTopast oTMe4YaeT OTCYyTCTBHE
YETKAX KPUTEPHEB OTHECCHHS K CyOBEKTaM KpUTHYECKOH HHQOPMAIIMOHHOW HHPPACTPYK-
TYpBI, YTO MOPOXKIAET, IO CIOBaM aBTOPA, «3aMeAJICHHE MICHTU(UKALIMA KPUTHICCKUX
MH(QOPMAIMOHHBIX CHCTEM U 3(PPEeKTUBHOCTH obecnieueHns ee OezomacHocTn» (Goryan,
2018).

Taxxke B pamkax (popMHpOBaHHSA 3aKOHOAATEIHCTBA B 00JACTH PETYIHPOBAHUS
Oe3omacHOCTH KpUTHUECKOW HH(POpMAMOHHON HHPpacTpyKTypsl DenepalbHbIM 3aK0-
HOM OT 26.07.2017 Ne 194-®3 B YromoBHBIH kKogeke Poccuiickoit Deneparuu (nanee —
YK P®) BBonutcs cr. 274.1 YK P®, npenycMaTpuBaromiasi yroloBHYI0 OTBETCTBEHHOCTh
3a HEMpaBOMEPHOE BO3ACUCTBHE HA KPUTUYECKYIO0 MHPOPMAIMOHHYIO HHPPACTPYKTYpY
Poccutickoit @eﬂepauI/H/IS .

Ve B 2021 rony Ha ocHoBaHuu PenepanbHoro 3akoHa ot 26.05.2021 Ne 141-®3
Konekc Poccuiickoii @enepanyu 00 aIMUHUCTPATUBHBIX MPaBOHAPYLICHUX (nanee —
KoAIl P®) nononusiercst Hopmamu B pamkax cT. 13.12.1. KoAll PO, ycranaBnuBaromumMu
aIMUHUCTPATUBHYIO OTBETCTBEHHOCTH 3a HapylleHue TpeOoBaHUI B o0jacTh obecrede-
HUS 0€30MacCHOCTH KPUTHYECKOH HH(pOpManuoHHONH uHMpacTpykTypsl’. IIpu 3TOoM
B neiom B miaBe 13 KoAIl P® cogepxurcs OOWMIMPHBIA MEepeueHb COCTAaBOB

4 @enepanbHbli 3aK0H 0T 26.07.2017 Ne 187-03 «O 6e30maCHOCTH KPUTHYECKOH HH(OpMaMOHHON HH(pa-
cTpykTypsl Poccuiickoit ®enepanmm». Pexxwum nocryma: http://publication.pravo.gov.ru/Document/View/
0001201707260023 (mata obpamenus: 20.10.2022).

5 ®Denepanbubiii 3ak0H 0T 26.07.2017 Ne 194-D3 «O BHeceHuM U3MEHEHUI B YTOI0BHBIN Kojeke Poccuiickoit
®denepanuu 1 cratbio 151 YronosHo-nponeccyanbHoro koaekca Poccuiickoit @enepannu B CBSI3M ¢ MPUHS-
tuem @DenepanbHoro 3akona ,,0 6€30MacHOCTH KpUTHUECKOH nH(OpMaIMOHHOH HH(pacTpyKTypsl Poccuii-
ckoit ®enmepaunny. Pexxum moctyma: http://publication.pravo.gov.ru/Document/View/0001201707260041
(mata obpamenus: 12.11.2022).

¢ denepanbHbIi 3aK0H 0T 26.05.2021 Ne 141-®3 «O BHecennn n3menennit B Konexc Pocceuiickoit ®enepannm
00 aJMHUHHUCTPAaTUBHBIX IpaBOHApyHIeHWsX». Pexum poctyma: http:/publication.pravo.gov.ru/Document/
View/0001202105260038 (naTa obpamenns: 12.11.2022).
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aJMMHHCTPATUBHBIX MTPaBOHAPYIIEHUH B 006J1aCTH 32U T HH(opMaruu u cBsa3u. [lomumo
3TOr0 0003HaYeHHBIN 3aKOH BHEC JONOJIHEHHsI, Kacarouecs HHPpopMallMOHHOM Oe3omac-
HOCTH, U B apyrue riaassl KoAIl PO.

B passurtne nonoxxenuit 3akona o KU B nagane 2018 r. mpuanmatorcs [loctanos-
nenue Ipasutensctsa P® ot 08.02.2018 Ne 1277 u Iocranosnenue IpaButenscrsa PO
or 17.02.2018 Ne 162, onpesensionue npaBuia KaTeropupoBaHus, epeyeHb KpUTEPUER
3HAYUMOCTH OOBEKTOB KPUTHUECKOH MHGPOPMAIMOHHOW HHAPACTPYKTYPHI, a TAKKe Tpa-
BHJIa OCYILIECTBIICHHS TOCYAapCTBEHHOTO KOHTPOJISI B TAHHOH 00J1acTH.

Taxke umMeeT cMbICIT OTMETUTH yTBepxkaeHHble [locTanoBnennem ot 29 ceHTsOps
2018 r. «OcHOBHEIC HallpaBICHU AesATeNbHOCTH [IpaBuTenscTBa Poccniickoit deneparnu
Ha nepuoj 10 2024 roga» W, B 4aCTHOCTH, pas3aen 2 1oj Ha3panueM «lludpoBuzanus u
HAYYHO-TEXHOJIOTHYECKOe pa3BUTHEY. B manHOM pasnene copMyarpoBaH TE3UC O TOM,
yto [IpaBurensctBoM PO Oyner peann3oBaH KOMILIEKC MEp, HAPaBJICHHBIX Ha CO3/1aHUE
YCTOWUNBOM 1 6€301MacHO HHPOPMAITMOHHO-TEIIEKOMMYHUKAITMOHHONH HHPPACTPYKTYPHI,
a TaKke o0eclieueHne yCIOBUH (B TOM yHcie pa3paboTka HOPMAaTHBHO-IIPABOBOTO PeETy-
JUPOBAHUS) LIS IIMPOKOTO PACTIPOCTPAHEHHS IIU(POBBIX TEXHOJIOTHIA’,

ITo utoram 3acemanus npesuaunyma Cosera npu [pesunente Poccuiickoit deaepa-
MU 110 CTPATETHYECKOMY Pa3BUTHIO M HAlMOHAJIBHBIM mpoekTam 24 nexabps 2018 r.
YTBEPIK/CH NACIOPT HallMOHAIBHOM porpamMmel «Lndposas skonomuka Poccuiickoii Oe-
JIepanun». B pamkax JaHHOTO OKyMEHTa OJjHA U3 Liejel c(hopMyIHpOoBaHa KaK «CO3/1aHue
YCTOMUYMBOH 1 Ge30macHoi HHHOPMAIMOHHO-TEICKOMMYHUKAIIMOHHON HHPPACTPYKTYPHI
BBICOKOCKOPOCTHO# Tiepeiaur, 06pabOTKU ¥ XpaHeHHs GONMBIINX TaHHBIX» ',

B 2020 r. nony4aer npaBoBoe oopMIIEHHS B paMKaX OTAeNLHOTO (hefepanibHOTo 3a-
KOHa 1iesl 00beIMHEHNS KIIIOYEBbIX CBEJCHUI O HACEJICHUU CTPaHbl B €AUHBIA 001uil pe-
ructp''. 3amyck 1aHHOTO perucTpa B cootBetcTBIH ¢ [TocTanoBnenueM [IpaBUTENbCTBA OT
12.10.2021 Ne 1738 nameuen na 2023 r."

7 Mocraunosnenue [pasurensctea P® ot 08.02.2018 Ne 127 (pex. ot 24.12.2021) «O6 yreepxaenuu [IpaBui
KaTeroprupoBaHUs 0OBEKTOB KPUTHUYECKOH MH(pOPMAMOHHON HHpacTpyKTypsl Poccuiickoit denepamnyu, a
TaKXKe NepeyHs NoKazaTesied KpUTEpHeB 3HAaYMMOCTH 00bEKTOB KPUTHYECKOH HH(POPMAIIMOHHOH HHpacTpyK-
Typsl Poccuiickoit depepannn n ux 3HadeHuil. Pexkum moctyma: http://publication.pravo.gov.ru/Document/
View/0001201802130006 (maTa obpamenns: 12.11.2022).

8 Tlocranosnenue IlpaButenscTa PO or 17.02.2018 Ne 162 «O6 yrBepskaeHuu IIpaBun ocyIecTBICHHUS
TOCYAapCTBEHHOTO  KOHTpOIs B  obOmactH  oOecriedeHWst  ©€30MACHOCTH  3HAYMMBIX  OOBEKTOB
KpUTHYEeCKOH HWH(pOpPMannoHHOW wuH(pacTpykTypsl Poccuiickoit ®eneparmm». Pexum  nocryma:
http://publication.pravo.gov.ru/Document/View/0001201802210006 (mata obpamenus: 22.11.2022).

9 «OCHOBHBIE HanpaneHus aesreiabHocTH [IpaBurenscrBa Poccuiickoii denepanun Ha nepuoa a0 2024 roga»
(ytB. [IpaButensctBom P® 29.09.2018 Ne 8028m-1113).

19 [TacnopT HaumoHaNLHOTO MpoekTa « HanuonansHas nporpamma ,,Lludposas sxonomuka Poccuiickoii ®ene-
paumu‘» (yrB. npesunnymom Cosera mipu [Ipesnnente PO mo crparerndaeckoMy pa3BUTHIO M HAIIHOHAIEHBIM
mpoekTam, mpotokoda ot 04.06.2019 Ne 7).

1 denepanbrblii 3ak0H 0T 08.06.2020 Ne 168-D3 «O eaunom enepaibHOM HHYOPMAMOHHOM PETUCTPE, CO-
JieprkalieM cBefieHus o Hacenennn Poccutickoit denepanumy». Pesxxum noctyma: http://publication.pravo.gov.ru
/Document/View/0001202006080019 (nara obpamienus: 12.11.2022).

12 Tocranosnenue IlpasurensctBa Poccuiickoit ®enepannu ot 12.10.2021 Ne 1738 «O cpokax mepexopa
cy0bexToB Poccuiickoit @enepanuu 1 MyHUIUNATBHBIX 00pa30BaHUH Ha HCIOIb30BaHUE CBEICHHUM, COepKa-
IIUXCS B €IMHOM (peiepanbHOM HHGOPMALIMOHHOM PETHCTpE, COAEPIKaIleM CBeIeHHs 0 HaceleHun Poccuii-
ckoit ®Peneparn, B IENAX, OMNpeAeTNeHHBIX ITyHKTOM 3 dactu 2 crateu 4 PenepanbHOro 3akoHa
«O enuHOM (henepanbHOM MHGOPMALMOHHOM PETHCTPE, CONIEpKalleM CBeIEeHHS O HaceneHnn Poccuiickoit
Oeneparmn», Ha MEpexXOmHBIN mepuox». Pexxwum nmocryma: http://publication.pravo.gov.ru/Document/View/
0001202110140029 (mnata obpamenus: 11.12.2022).
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HoBblit nH(MOpMalIMOHHBINA UCTOYHHK, TOJTYYHBIINI Ha3BaHUE CTUHBIN (enepanbHbIi
nHpOpMaoHHbIH peructp (nanee — EPH), arperupyer B cebe orpoMHBIN MaccuB CBe-
JICHUI 0 HaCEJICHUU, KOTOPhIE Ha CETOAHSIIHUMN JIEHb COJIePKAThCSI B MHOXKECTBE Pas3iind-
HBIX BemoMcTB. B EPH, B wacTHOCTH, BolimeT HHGOpManus o GaMUINK, UIMEHH, OTIYECTBE,
JlaTe U MECTe POXKACHUS (PU3NUECKHUX JIUI[, UX TPAKIAHCTBE, CEMEUHOM IOJOKCHUH,
a taxxe HoMep CHWJIIC u HMHH. Ilomnomouuss mo Benenuto EPH Boznararorcs
Ha PenepanpHyio HaJoroByro ciryx0y (mamee — DHC), koTopas Takxke obs3aHa obecrre-
YUTh 0E30MaCHOCTh U KOH(UACHIIMANBHOCTD JaHHOW uH(popMarmu. B otHomenun EPH
Ba)KHO OTMETUTh 3HAYUMOCTD 3aIUTHI COJIepKalelics B HeM uHopmanuu. J{ns 3tux 1e-
JIeH TIpearoaraeTcs TeCTUpoBaHue Ha Oe3omacHocTh EPH B yrmoaHOMOYEHHBIX OopraHax.
[Tomumo sToro Ha ocHoBanuu [locranomnenus [IpaBurenscTBa oT 31.12.2020 Ne 2440
YCTaHABIIUBACTCS MPUMEHEHUE YCUIICHHOW KBATU(HUIIMPOBAHHOMN 3JICKTPOHHON MOAMKUCH
npu hopmupoBaHuu u Beaenun EPH'.

Oo6pamaet Ha ce0s BHUMaHue U IIpoekt moctanoBieHus «O rocyaapCTBEHHON WH-
(dopmarronHol cucreMe «TumoBoe 00JaYHOE PEUICHHE CHCTEMbI DJICEKTPOHHOTO JOKY-
MeHToo0opoTa» (manee — [Ipoekt [loctanoBneHwus ). B nenom, 3agadeli rocygapcTBeHHOM
nHpopmaronnol cuctemsl (mamee — ['MC) sBisgeTcs obecnieueHre GYHKITHOHUPOBAHUS
AIIEKTPOHHOTO JCIIONPOU3BOJICTBA U JICKTPOHHOTO JTOKYMEHTOO00POTa MEXKTY ITyOIId-
HBIMH CTPYKTypaMH.

B pamkax mannoro IIpoekra [locTaHOBIIEHUST YETKO MPOMUCHIBAIOTCS MOTHOMOYHS
orepaTopa, B TOM YKCJIe U B 00JacTu obecrieueHns HHPOpMaMoHHOH 6e3omacHocTu. Tak,
omepaTop 00s3aH 00eCIeYnTh COOJIIOICHUE TpeOOoBaHUN MH(DOPMAIMOHHON 0e30IMacHo-
CTH, BKIItOUAs 3aIUTy JAaHHBIX, pa3MEIICHHBIX B TOCYJapCTBEHHON HHPOPMAIIHOHHOH CH-
cTeMe.

s oOecrieueHus 3auThl MHHOPMAITUH B XO€ CO3aHus], SKCILTyaTaI[iK U Pa3BUTHS
rOCy1apCTBEHHOW MH(OPMAITMOHHOW CUCTEMBI OCYIIECTBIITIOTCS:

e (QopmupoBaHue TpeOOBaHUI K 3amuTe WHPOPMAIINH, COACpKAIIEICS B ToCyaap-
CTBEHHOH MHGOPMAIIMOHHONW CHCTEME;

® TMpUMEHEHHE CepTUHUINPOBAHHBIX MO0 TPeOOBaHMAM 0€30IIaCHOCTH HH(OPMAITUH
CpPE/ICTB 3aIlIUTHl HH(OpMAIINK;

e 3ammTa WH(pOpPMAIUH NP €€ Tepenade mo HHPoPMaInOHHO-TEICKOMMYHHUKAITU-
OHHBIM CETSIM.

Tarxoke 3akperursiercs nojoxenne o ToM, uro ['MC momkHa omuparbes Kak Ha TIPO-
TPaMMHO-TEXHHUYECKHUE CPEICTBA, MPEUMYIIECTBEHHO POCCHICKOTO MPOU3BOACTBA, TaK U
Ha UX pa3MelleHre Ha TePPUTOPUU TOCYAapCTBa.

B cootBerctBuu ¢ [Ipoektom [loctanoBnenus nois3zoBatenu [ IC caMocTosTENbHO
o0ecneunBaroT aIarTaIliio aBTOMAaTH3UPOBAHHBIX PA00UNX MECT, C KOTOPBIX IPOUCXOIUT
noaxroueHne k [ UC, u mHGOpMAaIIMOHHBIX CUCTEM, B COCTaB KOTOPBIX BXOIAT yKa3aHHBIC
aBTOMAaTHU3UPOBAaHHKIC paboune MecTa, TpeOOBaHUSIM 3aKOHOAATEILCTRA.

Pacnopspxenuem IlpaButensctBa Poccuiickoit @enepanuu ot 20.02.2021 Ne 431-p
C TOpU30HTOM IIaHupoBanus g0 2025 r. yreepxkaena Konnenuus nudpoBoid 1 GyHKINO-
HAJBHOM TpaHchopMaIMKM COIUAIBLHON cdepbl. [IpodguabHbIMU CcyOBEKTaMHU  37€Ch

13 TTocranosnenue IpaBurensctsa Poceuiickoit @eneparuu ot 31.12.2020 Ne 2440 «O6 yreepsxaenun [Ipa-
BUJI HCTIONIB30BAHUS YCHIICHHOH KBATH()UINPOBAHHON IEKTPOHHOHN MOAICH ITPpU (POPMUPOBAHHH U BEACHUN
eauHOTO (henepaabHOro MHQOPMAIMOHHOTO PETHCTPA, COAEePIKAIIEro CBeIeHNs 0 HaceneHnn Poccuiickoi de-
neparmmy. Pexxim moctyma: http://publication.pravo.gov.ru/Document/View/0001202101090018. (mata obpa-
menus: 11.12.2022).

508 IMPABO 1 ITU®POBBIE TEXHOJIOI' M



Belousov A.L. RUDN Journal of Law. 2023. 27 (2), 500—521

SIBJISIFOTCS MUHUCTEPCTBO Tpy/Jla M colnalibHOM 3amuThl Poccuiickoit @enepauun, [lencu-
onnbiit ponp Poccuiickoit @enepaunu, @onn connansHoro ctpaxoBanus Poccuiickoit de-
Jaepanuu u ¢enepaibHble YUpeKICHNUs MEIUKO-COLUAIbHOM SKCIepTru3bl. B oTHOmEHNH
HUX Tpearnonaraercs GOPpMHPOBAaHKE COOTBETCTBYIOIECH MH(OPMAIIMOHHO-TEXHIUYECKON
MHPPACTPYKTYPHI C 00sI3aTEIBHBIM yUETOM HEOOXOAUMOCTH MaKCUMH3ALKH HCIIOIb30Ba-
HUSI POCCUICKUX UMIIOPTO3aMEIIECHHBIX PEIICHUH U TOCTOSTHHOTO MTOBBIILICHHS YPOBHS UH-
(opMaIMoOHHOI 3aIMIEHHOCTH U obecTiedenus kubepbesonacroctn'*. OcHOBOI HH OP-
MaIlMOHHOW WH(PaACTPYKTYphl JaHHBIX CYOBEKTOB SIBJIsieTCS equHas IudpoBas Iwiar-
(dopma, 171 KOTOPOH U TOJDKEH OBITh pa3paboTaH KOMIUIEKC 3P PEeKTUBHBIX Mep, HalpaB-
JICHHBIX HA 3aIlUTy UH(OPMALUU U IOBBILIEHNE YCTONUUBOCTH PabOThI BCEH CUCTEMBI.

BaxxHoe Mecto B cucTeMe NOJJIEpKaHUsT YCTOHUMBOW M Oe3onacHoi mH(opMarm-
OHHO-TEJICKOMMYHUKAIMOHHOH HHpacTpyKTypsl B Poccuiickoit dexepannu 3aHuMaet
nesTenbHOCTE DeepaldbHON CIIyKOBI 10 TEXHHMYECKOMY M IKCHOPTHOMY KOHTPOIIO
(manee — ®CTIK Poccum). OnHa W3 KIFOUEBBIX €€ 3a/1ad 3aKIIF0YaeTcss B 00eCIeueHIH
Oe3onmacHoCTH (HEKpUNTOrpapuIecKUMU MEeTolaMu) HH(opMaluu B cucTeMax uHpopMa-
UOHHOH M TEJICKOMMYHHUKAIIMOHHOW WHQPACTPYKTYphl, KOTOpPbIE OKa3bIBAlOT WU
MOT'YT OKa3aTbh CYIIECTBEHHOE BIUSHHME Ha 0€30I1aCHOCTh TOCyAapcTBa B MH()OPMAIMOH-
HOM cpefe.

OCTIK Poccun B paMkax cBOMX MOJTHOMOYHH BBITYCKAaeT PA3IMYHOIO pOJia TOKY-
MEHTAIMI0, HANIPABICHHYIO HAa PEryIupoBaHHE (YHKIHMOHUPOBAHUS KIIOYEBBIX CHUCTEM
uHpopmaronHoi nappacTpykTyphl. Tak, ®CTIK Poccuu 24 mapra 2022 r. BBITYCTHIIO
HNudopmanmonnoe coodmenue Ne 240/22/1549 «O Mepax 1o MOBBILICHUIO 3aLIHIICHHO-
cT MH(OPMAMOHHONW HHAPACTPYKTYPbI». B HEM, B 4aCTHOCTH, COAECPIKUTCS TE3UC O TOM,
YTO B HACTOSIIEE BPEMS B OTHOIIIEHUH O0BEKTOB KPUTHIECKOM HH(OPMAITMOHHOH HHbppa-
cTpykTypsl Poccuiickoit denepaunu 3apyOeKHBIMH XaKEPCKUMH TPYNITUPOBKAMU OCY-
IECTBIISIOTCS] MAacIITa0OHbIE KOMIIBIOTEPHBIC ATAKH.

B xauecTBe npumMepa MOKHO IPUBECTH CTATUCTUKY 110 KOJIUYECTBY 3aBEICHHBIX YTO-
JIOBHBIX JEJ, HalpsMYyIO CBSI3aHHBIX ¢ KHOepaTakaMd M BO3ZIEHCTBHEM Ha KPUTHYECKH
Ba)XHYI0 HHQpacTpyKkTypy. Tak, B 2020 rogy takux aen Obuto 22, B TO BpeMs Kak B 2021
yxe 70.

Oco0eHHOCTH peryJIMpoOBaHUsA MHTEPHET-NIPOCTPAHCTBA

JocTaTo4Ho pe30HaHCHBIM cTall NPUHATHINA B cepenune 2021 r. denepanbHblil 3aK0H
o1 01.07.2021 Ne 236-D3 «O mesaTenprHOCTH WHOCTPAHHBIX JIUI] B UH(POPMAITMOHHO-TEIIe-
KOMMYHUKaIMOHHOU ceTu «HTepHeT» Ha Tepputopuu Poccuiickoil @enepanumn». [lon
€ro HOBBIC TpeOOBaHMS TOMATN HHOCTpaHHbIe [ T-koMaHnu, paboTaroIIHe B POCCUHCKOM
cermenTe cetr «MlHTEpHET» 1M 0ONanaromue ayquropueii 6onee 500 ThIC. YETOBEK B CYTKH.
B cooTBeTCTBHM C TOJNIOKEHHSIMH JaHHOTO 3aKOHA Takue opraHmzauuu c¢ 2022 r. mis
BO3MOXXKHOCTH TIPOAOJDKEHUSI paboThl 0053aHBI CO34aBaTh CBOM (DMIIMAIBI, OTKPHIBATH
IPEACTaBUTEIbCTBO JTUOO YyUpeXIaTh POCCHICKHME HOPHIMYECKHE JIMIA, a TaKXkKe UM
HEOOXOJMMO 3aperucTpUpOBaTh JHYHBIA KaOuMHeT Ha calite PockomHam3zopa s
B3aUMOJICHCTBUSI C OpraHaMH BJACTH W YCTaHOBHTh Ha HMH(OPMALMOHHOM pecypce

14 Pacnopsokenue [lpasurenscrBa Poccuiickoit ®@emepampu or 20.02.2021 Ne 431-p. Pexxum pocryma:
http://publication.pravo.gov.ru/Document/View/0001202103010045 (nata obpamenus: 11.12.2022).
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PEKOMEHIOBAHHBIH cyeTunk TocemaeMoctu'’. Kak mpesicTapisercs, KI0UEBOH IeIbio
NoJOOHOTO IIara cO CTOPOHBI 3aKOHOJATENsI SABISETCS NOOYXKIEeHHE KPYMHEHUIINX 3apy-
OexHbIX mpeacraButeneil [T-ceprl kK COTPYAHHUECTBY C TOCYIaPCTBOM H COOIIIOJIECHUIO
POCCHHCKNX HOPMAaTHUBHBIX aKTOB.

[Ipu 3TOM BaxkHEWUIIMM 0a30BBIM aKTOM B 00J1aCTH HCIIOJIB30BaHUS UH(POPMAIIMOH-
HBIX TEXHOJIOTHI U 00eCIedeHrs 3aluThl HH()OPMAIIUN Ha CETOMHANIHUN JI€Hb TPOJIOI-
xaeT ocraBatbes DenepanbHbli 3akoH oT 27 uroys 2006 1. Ne 149-03 «O6 urpOpMAaIuu,
UHGOPMAITMOHHBIX TEXHOJIOTUSAX U O 3anuTe uHpopMauuy (naiee — 3akoH 00 uHDOP-
MaIum).

[ToMuMo Ha3BaHHOTO BHIIIE 3aKOoHA 00 WHPOPMAIIUH CTOUT OTMETUTh U Demepainsb-
HbI# 3ak0H OT 07.07.2003 Ne 126-D3 «O cBsi3m» (nangee — 3aK0H O CBSI3M), TAKXKE 3aTpa-
THBAIOLICH pPeryJrMpoBaHUE OTHOIICHUN B paccMaTpuBaeMoi cdepe. FIMEHHO B 3TH /Ba
HOPMATHBHBIX aKTa OBLTM BHECEHBI 3HAYMMBIE U JIOCTATOYHO PE30HAHCHBIC W3MEHEHUS
®denepansabiM 3ak0HOM OT 01.05.2019 Ne 90-D3.

JlaHHBIN 3aKOH Ha MPaKTUKE MOIyYUI HEOPHUIHAILHOE Ha3BaHUE «3aKOH O CyBEpeH-
HoM PyHere». Ero ocHOBHOI 11enbto ObLTO (hopMUpOBaHKE YCIOBHHN TSl CTAOMIIBHOM pa-
0OTBI pOCCHICKOTO cerMeHTa ceTn MHTepHeT B ciydae oTkasza B JOCTYTIE K 3apyOeKHBIM
KOPHEBBIM CEpBEpaM M COOTBETCTBYIOLIEH MapuIpyTHOH wHpopManuu. B wactHOCTH,
C menpto obecrieueHust yCI0BUi Iiist yCToiunBOi padotel cetn MuTepHeT B Poccuiickoit
®denepan U TMPEAOTBPALICHUS YTPO3 €r0 «OTKIIOYEHHUS» CO CTOPOHBI 3apyOeiKHBIX
TOCyJapcTB MM KOPIOpAIMif, Ha OIepaTopoB BO3JaraeTcs O0S3aHHOCTh MepeaaBaTh
B DenepanbHyio ciayx0y Mo HaaA30py B cdepe cBs3H, MHYOPMAIMOHHBIX TEXHOJIOTHHA U
MaccOBBIX KoMMyHUKanui (PockoMHan30p) onpeseneHHbIe BUABI PETyCMOTPEHHOM 3a-
KOHOM TEXHUYIECKOH MH(POPMAIIHH.

Taxoke JaHHBIM HOPMATHBHBIM aKTOM JIOTIOJHSIETCS 3aKOH O CBSI3U, B paMKax KOTO-
pOro HauMHAET JecTBOBaTh L. 7.1 «Obecnedenne ycTORIMBOTO, 0€30ITaCHOTO U TENIOCT-
HOTO (PYHKIIMOHUPOBAHUS Ha TeppuUTOpuH Poccutickoit denepanun HHHOPMAITMOHHO-TE-
JIEKOMMYHUKAIIMOHHOU cetn IHTEepHETY.

B gacTHOCTH, OBUT YCTaHOBIICH TOPAAOK IPOBEACHHUS YUCHUH B LIENSAX IPUOOPETEHNUS
MPAKTHYECKUX HABBHIKOB 1O OOECIEYECHHI0 YCTOWYHMBOTO, 0€30MacHOr0 W IEJIOCTHOTO
¢dbyakunonupoBanus MHTepHETa Ha Tepputopuu PO,

Oco60 crouT oTMeTUTH yTBepkaAcHue 29 nexadps 2021 r. [IpasurensctBom Poccnii-
ckoit ®enepanuu [IpaBun BeAeHUs MEepedHs] OTEUECTBEHHBIX COIMAIBHO 3HAYMMBIX HH-
(dhopManmoHHBIX pecypcoB (naee — IlpaBwmna). lanasivu [IpaBriiaMu BBOAUTCS YETKHH
MOPSIIOK BEJICHHS MIEPEYHs] OTEYECTBEHHBIX COIMANBEHO 3HAYMMBIX HH()OPMALIMOHHBIX pe-
CYpCOB, NPHU AOCTYIIE K KOTOPHIM YCIYTH CBSI3U IO Mepeaaye JaHHBIX U 10 MpeocTaBiie-
HUIO TOCTYyTIa K ceTn « THTepHET» OKa3hIBaloTCs rpaknanaM Poccutickoit deneparum 6e3
B3UMaHus 1atel. [loMumo 3Toro B [IpaBuiiax 3akperuisiFoTcss KpUTEpHU 0TOOpa CaiiTOB B
cetn «MHTepHET», MHYOPMAIIMOHHBIX CHCTEM M HPOTrPaMMHOTO oOecledeHUs A UX
BKITIOUCHHSI B IAaHHBIN TIepevYeHb. DTO HMEET 0COOYI0 aKTyallbHOCTh ¥ 3HAYMMOCTH B yCIIO-
BUSX HAJIMYHUS PEAbHBIX YIPO3 BHEITHETO BO3JEHCTBHS HAa POCCHHCKYIO0 HH()OPMAINOH-

HYI0 UHPPACTPYKTYPY.

15 ®enepanbupiil 3akoH ot 01.07.2021 Ne 236-®3 «O aeATENLHOCTH HHOCTPAHHBIX JIHIL B HH()OPMAILIHOHHO-
TEJIeKOMMYHUKAIIMOHHOW cetu «MHTepHeT» Ha Teppuropuu Poccuiickoit ®denepanum». Pexum nocrymna:
http://publication.pravo.gov.ru/Document/View/0001202107010014 (nata obpamenus: 11.12.2022).
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3amuTa NepcoHAJBHBIX JAHHBIX B HH(OPMAIIMOHHOM NPOCTPAHCTBE

Crout cka3arh TakKe 0 TaKOW MpobIieMe, KaK yTeuKa NepCOHATBHBIX TaHHBIX TPak-
naH. OmacHOCTh 3TOTO 3aKJIIOYAETCS B TOM, YTO JOCTYI K TaKUM ME€PCOHATBHBIM TAHHBIM
MOJYyYaloT HeTOOPOCOBECTHRIE CYOBEKTHL. B yacTHOCTH, B MOCeIHIE TO/bl 3HAYUTEIBHO
BEIPOCIIO YHCIIO TPECTYIJICHUH, CBSI3aHHBIM C TaK HA3bIBAEMBIM «Telle()OHHBIMY MOIIICH-
HU4ecTBOM. Kak mpaBwiio, MpeCTymHUKH OMHPAIOTCS B TOM YHCIIE HA KyIUICHHBIE 0a3bl
MepPCOHANBHBIX NaHHBIX. CeroiHs HapyIIeHHe IIPAaBOBOTO IMOJI B 00JaCTH MEPCOHATBHBIX
naHHbIX peryiaupyercs ctatbeil 13.11 KoAlIl P®. B pamkax pelieHus J1aHHOTO BOIpoca B
Mae 2022 1. B OKOHYATEITLHOM BapraHTe ObLI MPEACTABICH 3aKOHOIIPOCKT O BHECEHUH M3-
Menennit B KoAIl P® B wactu ycuiieHUs OTBETCTBEHHOCTH 32 YTEUKU NIEPCOHATBHBIX JTaH-
HBIX TpaxzaH (ganee — 3aKOHOMPOEKT). Tak, B COOTBETCTBUU C 3aKOHOIPOEKTOM JJIs
TpeJcTaBUTeNe OnM3Heca mpeaycMarpuBaeTcs mrpad B pasmepe 1 % ot rogoBoro 06o-
poTa 3a yTeUKy IepCOHAIBHBIX JAHHBIX KIMEHTOB. A B CIIydae, eClId IMEJI0 MECTO COKPBI-
THE paclpoCTpaHeHMsI JaHHBIX, IPeIoiaraeTcs yBeanueHne pazmepa mrpada 1o 3 % ot
00opoTa cyObekTa Xo3siicTBoBaHM. Takke Ha peApUHUMATENEeH pearonaracTcs Bo3-
JIOKUTH 00SI3aHHOCTH B TEYEHNE CYTOK C MOMEHTA YTEeUKH KOH(UIeHIINAIbHOH HHpOopMa-
UM YBEJIOMIISITH O Helt PockoMHuanzop. [lomumo 3TOro B TeUeHHE 72 4acOB HEOOXOIUMO
MIPEIOCTAaBUTh PE3yNIbTAThl pacciael0BaHusI HHIIUAECHTA C YKa3aHUEM BUHOBHUKA.

6 utonst 2022 T. 3aKOHOMIPOEKT OBLI MPUHAT ['ocayMoit B TpeTheM uTeHHH. OIHAKO,
KaK MPeCTaBIIsIETCs, OJOOHOE YKECTOUeHNE OTBETCTBEHHOCTH MpeICTaBUTENel On3Heca
B YCIIOBHSAX BHEIIHETO CAaHKIMOHHOTO IABJICHUS U OOBEKTHBHBIX SKOHOMHYECKHUX MPO-
0JieM MOXKeT HEeTaTHBHBIM 00pa30M MOBIHUATH HA (PMHAHCOBYIO YCTOWYMBOCTH MIPEAIIPHHU-
Mareseil. B 3Toit cBs3M MMeeT CMBICT MIEPECMOTPETh CPOPMYIIUPOBAHHBIC B 3aKOHOITPO-
€KTe I0JIOKEHUSI. B 4aCTHOCTH, BO3MOKHO MIPEIyCMOTPETh HaKa3aHUE TOJIBKO 332 BTOPOI
ClTydJaii yTeukd HHpOpMaui — B BUe (UKCHpOBaHHOTO mTpada. A 3a TPEThIO U MOCIe-
IyIoTTHe — yke 00opoTHBIN mTpad. Eme oxanM mHCTpyMEeHTOM OOPHOBI C yTCUKOU H
HEIpPaBOMEPHBIM UCIIOIH30BAHUEM ITEPCOHATBHBIX JAHHBIX MOYKET CTaTh MHCTUTYT aKKpe-
JIUTalUK peAcTaBuTeNnel Ou3Heca Ha IpeAMeT oOecriedeHus HH(POPMaLMOHHOHK Oe3omac-
HOCTH. B pamkax gaHHOTO MexaHu3Ma Oy/IeT HOATBEPKAATHCS HA COOTBETCTBHE IPUHSATHIE
B OPTaHM3alM{ MEPHI 110 3aIUTE MEePCOHANBHBIX JaHHBIX.

Pa3BuTHe npaBoBoro moJsi B 00JacTi HHPOPMANMOHHOH 0€30MACHOCTH

B 2021 r. 65112 06HOBeHa CTpaTerusi HalMoHaNbHOM 6e3omacHocTH Poccnu. B co-
otBeTcTBUU ¢ YKa3zoMm llpesupenra Poccuiickoit ®enepamuu ot 02.07.2021 r. Ne 400
yTBepkmaercs CTpareruss HalMOHAJIBHON Oe3omacHoctn Poccuiickoit  ®enepannu
(manee — Crpaterus), OTHOW U3 OTIMYUTEIBHBIX YEePT KOTOPOU SIBIAETCS YCHIIEHHE
aKIIEHTOB UMEHHO Ha o0ecreueHne nH(OpMaImoHHOM Oe3omacHocTr. B pamkax Crpare-
THH 3aKpeIUIseTcs BAKHEHIINN Ha CEeTOMHANIHAN IEHb TE3HUC O TOM, YTO «HH(OPMaIMOH-
HOE MMPOCTPAHCTBO BBHICTyIAeT HOBOM cpepoii BeneHNns BOSHHBIX aeicTBuin». B Ctparernu
yKa3aHo, 4To «Poccuiickas Denepariust Takike CTPEMHUTCS K MOBBIICHUIO 3 ()EKTUBHOCTH
MHOTOCTOPOHHETO COTPYJIHHYECTBA HA BaXKHBIX JUII MHUPOBOTO COOOIIECTBA HarpaBie-
HUSIX, B 9HCIIe KOTOPHIX MEKIyHapoaHas HHYOPMAIMOHHAs 6€30MacHOCTE» ¢,

16 Va3 Ipesunenta Poccuiickoii @enepanuu ot 02.07.2021 Ne 400 «O CTpaTernu HallMoOHaIbHON Ge30mac-
HoctH Poccmiickoit  ®enmeparum». Pexum noctyma:  http:/publication.pravo.gov.ru/Document/View/
0001202107030001 (mata obpamenus: 11.12.2022)
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BaxHbIM COOBITHEM, CBSI3aHHBIM C MPOrPAMMOW WMIIOPTO3aMEIICHUSI B aCTEKTe
obecrieueHus1 HHPOPMALMOHHON 0€30MaCHOCTH TOCYAapCTBA, MOYKHO HA3BaTh IPHHATHE B
aprycte 2021 r. ITocranosnenus IIpaBurensctBa Poccuiickoit denepaunu ot 28.08.2021
No 1432. B HeM 3akperuisercs 3anpeT Ha IPOBeAeHUE roCy1apCTBEHHBIX 3aKYIIOK B OTHO-
HICHUH IaHIIETOB, HOYTOYKOB, MOPTATUBHBIX KOMIIBIOTEPOB, CEPBEPOB U MHTETPATILHBIX
MHKDPOCXEM, OTHOCSIINXCS K KaTerOPUH HMIOPTHEIX .

[IpaBurenscTBOM Poccutickoit @enepamnmu 9 centsi0ps 2021 r. Obl1a yTBEpIKIeHA HO-
Basl «JIOpOXkHasi KapTa» 1o pa3sutuio IT-orpacinu. Ilnan meponpuaTuil noj Ha3BaHUEM
«Cozanre TOTIONHUTEBHBIX YCIOBUH JUTS pa3BUTHS OTpacid HH(POPMALMOHHBIX TEXHO-
JIOTHID» TIpelyCMaTpPUBAET CPEeIH MPOUYETO BBOJ B SKCILIyaTaIHIO TPEX CETMEHTOB KHOEp-
MOJIUTOHA, TIPeHa3HAUYEHHOTO A7 00y4eHUs U TPEHUPOBKU IIUPOKOTO CHEKTPa paszind-
HBIX CyOBEKTOB, 3aeHCTBOBAHHBIX B IPOTUBOIEHCTBIM Kubepyrposam'®. Unes cosnanus
kuOeprionurona ObuTa 3ajokeHa B ¢enepanbHoM npoekre «MHpopmannonnas 6e3omac-
HOCTBY» HaIlHOHAIBHOM Tporpammsl «lLlndposas sxoHOMEKa Poccuiickoii deneparmm»'®.
Cam 1o cebe KHOEpIONUTOH MPEACTABIAET COO0H BUPTYaIbHYIO KOITUIO HHPPACTPYKTYPHI
cyOBeKTOB paznu4HbIX cdep. Hanbompiias ero BOCTpeOOBaHHOCTE UMEET MECTO IS OT-
pacieii 3JeKTPOIHEPTeTHKH, TPAHCIIOPTa, CBS3M W OOOPOHHO-TIPOMBINIIIEHHOTO KOM-
riekca. Vcnonp3oBaHne KHOEPIIONNTOHA 1aeT BO3MOXHOCTh B YCIOBHUSAX, MAaKCHMAIbHO
NpUOIKEHHBIX K MPAKTUKE, OTpab0TaTh HABBIKH 110 ONEPATHBHOMY BBISIBICHHUIO YIPO3 U
MPOTUBOJICHCTBHIO KHOEpaTaKam.

Takxe umeer cMbica oTMeTuTh Pacniopsxkenne IIpaBurensctBa Pocculickoit dene-
parmum ot 22.10.2021 Ne 2998-p, yrBepausiiem HoByto Konmemniuto nudpoBoii Tpancdop-
MaIi¥ TOCYIapCTBEHHOTO yTpaBieHus (nanee — KoHmernus), B paMKax KOTOPOH YeTKUI
BEKTOp Pa3BUTHS MpHIAETCS uiee MupPOBOM MepecTpORKH TOCYJapCTBEHHOTO YIIpaBIie-
Hus. OnHOM U3 3a71a49 moa00HOH TpaHcdopmaluu, coriaacHo yTBepxkaeHHoi Kounmenuu,
JIEKIJIapupyeTCsl POCT YPOBHS HAICKHOCTU U 0€30MaCHOCTH MH(OPMAIIMOHHBIX CHCTEM, a
TakKe oOecliedeHrne TeXHOJIOTHIECKOH HE3aBHUCHMOCTH WH(OPMAIOHHO-TEXHOIOTHYE-
CKOM MH(PACTPYKTYpHI OT 3apyOeKHOTO IIPOrpaMMHOT0 00eCTeueHH s U 060pyI0BaHH .
IMomumo storo B Konuenimu ¢popMynupyroTcst KIIOUYEBbIe CTPATErHYECKHE PUCKHU, CBA-
3aHHBIE ¢ MH()OPMAIMOHHOW 0e30MacHOCThI0. Peub, B 4acTHOCTH, UAET 00 OTCYTCTBHUHU
JIOJDKHOTO TIPAaBOBOTO PETYJIMPOBAHHSA, CIIOCOOHOTO OOECTIeYUTh aBTOMATH3WPOBAHHBIN
cOop coLMabHO-3KOHOMHUYECKUX MOKa3aTesied, HeOOXOAUMBIX Ul MPUHSATHS B3BEILICH-
HBIX U IPOCYUTAHHBIX YITPABICHYECKHUX pPelieHui. TakKe O HAT BOIPOC O HeXBaTKe ug-
POBBIX KOMITETEHIIMHA y OOJbIIIEH YacTH pabOTHUKOB rOCY/AapCTBEHHOTO armiapara u mpo-
OyieMax, CBSI3aHHBIX C MEPEXO0JI0OM B3aUMOJEHCTBHUA BHYTPU TOCYIAPCTBEHHBIX CTPYKTYp
Ha 3JIEKTPOHHBIN JOKYMEHTO00OPOT.

17 Tlocranosnenue Ipasutenscta Poccuiickoit @enepamuu ot 28.08.2021 Ne 1432 «O BHECEHUH U3MEHEHUI
B HEKOTOpBIE aKThI [IpaBuTenscTBa Poccuiickoit Denepanuny. Pexum JocTyma:
http://publication.pravo.gov.ru/Document/View/0001202108310011 (mata obpamenus: 11.12.2022).

18 TInan meponpustuii («10poxHas kapra») «Co3naHue TOMONHUTENBHBIX YCIOBUM IS Pa3sBUTHS OTPACIH
nHdopManMoHHbIX TexHonoruiy (yrB. IlpaButensctBom PO 9 cenrsops 2021 r.). Pexum nocryma:
http://www.garant.ru/hotlaw/federal/1484752/#review (nata obpamenns: 11.12.2022).

19 TTacnopt HauoHaILHOTO MpoekTa "HaruonansHas nporpamma «Lludposas sxonomuka Poccuiickoii ®ene-
parum» (yTB. mpesuanymom Coserta npu [Ipesunente PO no crparermdeckoMy pasBUTHIO U HAIIMOHAIBHBIM
npoekTam, mpotokod ot 04.06.2019 Ne 7).

20 Pacnopskenue Ilpasutenscra Poccuiickoit ®eneparmu or 22.10.2021 Ne 2998-p. Pexum jpocryna:
http://publication.pravo.gov.ru/Document/View/0001202110260034 (nata obpamenus: 11.12.2022).
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B xontie 2021 rona BEIXOIAT B CBET Cpazy HECKOIBKO Pacniopspkennit [IpaBurenscTBa
Poccuiickoit @enepannu, yreepausiue CTpaTernueckie HalpaBiIeHus B 00JacTu Hudpo-
BOi1 TpaHchopMaruu B chepe 0OpazoBaHuA’', 3IPaBOOXPAHEHUS >, SKOIOTHH U IPUPOJIO-
TI0JI30BAHMS, B OTPACISAX arPONPOMBIIIIEHHOTO ¥ PHIOOX03HCTBEHHOr0 KOMILIeKca?,
06pabaTHIBAIONINX OTPACISIX MPOMBIIIEHHOCTH , 4 TAKXKE TPAHCIIOPTHON® U CTPOUTENb-
Hoit*’ oTpacysax. B KakI0M U3 9THX aKTOB, B GONbIIE MM MEHBIIEH CTETIEHH, MPAMO HITH
KOCBEHHO, 3aTParuBarOTCs BOIPOCH HEOOXOIUMOCTH BBICTpaWBaHUS paOOTHI MO obecrre-
YEeHUI0 HH()OPMAIMOHHOW 0E€30TIaCHOCTH.

B nauane 2022 roga B cootrBercTBUU ¢ YKa3zoM [Ipesunenta Poccuiickoit @enepanuu
ot 17.01.2022 Ne 15 napsay ¢ MUHHUCTEPCTBOM MH(PPOBOTO PA3BUTHUSA, CBSI3U U MACCOBBIX
komMmyHuKanui Poccuiickoit deneparuu (nanee — Muniudpsl PD) nomHoMouuns B 00-
JACTH OMpPEJACICHHs MOMUTHKU B cepe HMH(DOPMAIMOHHOW 0E30MacHOCTH TOIydaeT
1 MunncTepcTBO 060poHbI Poccuiickoii deneparmu (nanee — MunoGopons! Pd)*,

B mapre 2022 rona Ilocranosienuem IlpaButensctBa PD ot 02.03.2022 Ne 279
co3jaercs rocynapcTBeHHas nHpopMaimonHas cuctema «Ilnardopma «LlenTp xpanenus
AJIEKTPOHHBIX IOKYMEHTOBY (nanee — matdopma). OrneparopoM miaatopmbl BHICTYIIAET
Muntudper PO. OxHo U3 KTH0ueBhIX GYyHKIUN TTaTGOPMBI SIBIIIETCS 3aIIUTa HHPOpMa-
IIMM OT HECAHKIIMOHUPOBAHHOTO JIOCTYMA, NCKAKEHHUS, yaleHUs UM OJTOKHPOBAHUS .

Taxxe ¢ mapta 2022 r. Ha ocHoBaHuu Iloctanosnenus IlpaBurensctBa Poccuiickoit
®enepanuu ot 28.12.2021 r. No 2518 BBOAMTCS 3anpeT AJisi HHOCTPAHHBIX IOPUIUYECKUX
JIMI] OCYUIECTBJISATh OTICNIBbHBIC BUIbI IEATSILHOCTA B 00JaCTH MH(POPMAIIMOHHON 0e3-
OIIACHOCTHU, €CJIM OHU OTHECEHBI K KoMIeTeHnu DenepanbHoil Ciryk0bl 0€30MacHOCTH
Poccun u DesiepanbHoii CiTyXObl 0 TEXHUYECKOMY M SKCIIOPTHOMY KOHTpoito Poccun™,

21 Pacnopskenue Ilpasutenscra Poccuiickoit ®eneparmu ot 02.12.2021 Ne 3427-p. Pexum joctyna:
http://publication.pravo.gov.ru/Document/View/0001202112070025 (nata obpamenus: 11.12.2022).

22 Pacniopsixenue [Ipasutenscra Poccuiickoit ®eneparnuu ot 29.12.2021 Ne 3980-p (31.12.2021). Pexum 10-
ctyna: http://publication.pravo.gov.ru/Document/View/0001202112310112 (nara oopamenus: 11.12.2022).
23 Pacnopsixenne IlpaBurenncta Poccuiickoit ®emepamuu ot 08.12.2021 Ne 3496-p. Pexum 10-
cryna:http://publication.pravo.gov.ru/Document/View/0001202112140019 (nata obpamenus: 11.12.2022).

24 Pacnopsxenue Ipasutensctsa Poccuiickoit @enepanuu ot 29.12.2021 Ne 3971-p (31.12.2021). Pesxum no-
cryna: http://publication.pravo.gov.ru/Document/View/0001202112310100 (nata obpamenus: 11.12.2022).
25 Pacnopsokenue IIpaButenbctBa Poccuiickoit @enepauun ot 06.11.2021 Ne 3142-p. Pexum mo-
cryna:http://publication.pravo.gov.ru/Document/View/0001202111090018 (nata oopamenus: 11.12.2022).

26 Pacnopsokenue Ilpasutenscra Poccuiickoit ®eneparmu ot 21.12.2021 Ne 3744-p. Pexum jpocryna:
http://publication.pravo.gov.ru/Document/View/0001202112270030 (mata oopamenus: 11.12.2022).

27 Pacnopsokenue IlpasutensctBa Poccuiickoit ®enepamuu ot 27.12.2021 Ne 3883-p. Pesxum mocryma:
http://publication.pravo.gov.ru/Document/View/0001202112290003 (nara obpamenus: 11.12.2022).

28 Va3 Ipesunenta Poccuiickoii ®@enepauu ot 17.01.2022 Ne 15 «O BHecenuu uzMeHenuii B [lonoxenue o
Munuctepcerse 000poHs!l Poccuiickoit denepanum, yreepikaenHoe Yka3zoMm [Ipesunenta Poccuiickoii denepa-
mun ot 16 aBrycra 2004 r. Ne 1082, u [Tonoxenne o ['enepansHOoM mrade Boopyxennsix Cun Poccuiickoit
Denepanuu, yrBepxkaeHHoe Ykazom [pesunenta Poccuiickoit @enepanuu ot 23 uroinst 2013 . Ne 63 1. Pesxxum
nmoctyma: http://publication.pravo.gov.ru/Document/View/0001202201170005 (nata obpamenus: 11.12.2022).
2 Mocranosnenue Ipasurensctea PO ot 02.03.2022 N 279 "O rocyaapcTBeHHOM HHYOPMALIMOHHOI CHCTEME
«[Inardopma «LIeHTp XpaHEHHS AEKTPOHHBIX JOKYMEHTOBY. Pexxnm noctymna: http://publication.pravo.gov.ru/
Document/View/0001202203030024 (zata obpamenus: 11.12.2022).

30 TTocranosnenue IpaBurenscrea Poccuiickoii @enepanuu ot 28.12.2021 Ne 2518 «O BHECEHHM H3MEHEHUI
B HeKoTophle akThl [IpaBurenscTBa Poccuiickoit depepanuu no Bonpocam JUIEH3UPOBAHUS OTAEIbHBIX BUIOB
JIeATENIbHOCTU U TPU3HAHNH yTPATUBILNM CHITY OTJEJIBHOTO NosoxkeHus akra [IpaBurensctBa Poccuiickoii de-
nepaumy». Pexxum mocryma: http:/publication.pravo.gov.ru/Document/View/0001202112300215 (mata o6pa-
mienus: 20.12.2022).
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B anpene 2022 r., B OTBET Ha HEJPY>KECTBEHHBIE JIEHCTBHS CO CTOPOHBI OTAEIBHBIX
CTpaH M TPYII TOCYAapCTB, B EIIX 00ecreueH s TEXHOJIOTHYECKOTo cyBepeHuTeTa Poc-
cutickoit denepanyu B o0actu ycroiunoctu u pa3sutust KU, Ykazom [pesunenra PO
ot 14 anpesnst 2022 1. Ne 203 coznaercs MexpenomcTBeHHas komuccusi CoBera bezomnac-
HocTH Poccuiickoit @eneparyu o Bonpocam 00ecreyeHns: TEXHOJIOTHUECKOT0 CyBepEHH-
TeTa rocyJapcTBa B cdepe pa3BUTHA KPUTUUECKOW MHPOPMALMOHHON MHPPACTPYKTYPHI
Poccuiickoit @enepanun. Ha komuccuio, B 4aCTHOCTH, BO3JIOKeHa (PyHKIHS O MIPOTHO-
3MpPOBAHMIO, BBISBICHHWI0O M OIEHKE BHYTPEHHWX M BHEIIHWX YTPO3 HAIMOHAIBHOM
6e30MacHOCTH B psijie cep, CBA3aHHBIX C PA3BUTHEM MH(POPMAIMOHHBIX TEXHOMOTHIA"

Taxum o0pazoM, B pamMKax AAaHHOI'O IIPAaBOBOTO aKTa 3aKPEIUIAIOTCS NPHHLUIIBI
Y QITOPUTMBI IPUHATHS PEILICHUH 110 BOIIPOCAaM CO3AaHusl 0€301acHON 1 aBTOHOMHOM OTe-
YEeCTBEHHOW MH(OPMALMOHHON MHQPACTPYKTYPbl KaK OTBET Ha HEAPYKECTBEHHBIE JCH-
CTBHS CO CTOPOHBI psiia 3apyOeKHBIX MApTHEPOB. B yCIOBHAX pealibHBIX YIpo3 obocTpe-
HUSI KHOEPIPOTUBOCTOSIHUS 3TO CTAHOBHUTCS JICHCTBUTEIHHO BaYKHBIM BOTIPOCOM.

Taxoke B ampene 2022 r. mybmukyercs: yka3 [Ipesunenta Poccuiickoit deneparim
Nel66, TOCBAIIEHHBI BOITPOCcaM IPHOOPETEHUS M MPUMEHEHHUS OTEUSCTBEHHBIX CPEICTB
PalMOIEKTPOHUKH U IPOTPaMMHOTO 00eCeuyeHHs] HEKOTOPBIMU CTPYKTYpaMu, OTHECEH-
HBIMH K cyObexTam K™,

Jist monepKKU U CTUMYJIUPOBaHUs pasButTus poccuiickoil IT-unnycrpun Ilocra-
HosneHueM lIpaButenscTBa Poccuiickoit @enepanym ot 06.04.2022 r. No 598 yBenndeHsl
pa3Mepsl TPaHTOB, MPEAOCTABIIEMbIX Ha MOJACPIKKY MPOEKTOB MO pa3pabOTKe U BHEAPE-
HUI0 OTedYecTBeHHBIX pemeHud B IT-cdepe. B wacTHOCTH, 3aKperuieHBl MUHUMAIBHBIH
(20 muH py0.) u MakcuMmanbHbi (500 MiH py0.) pa3mepsl rpanTa. MckimroueHue 3aech
OyayT cocTaBiATh 0CO0O 3HAUYMMBIE NPOEKTHI, IS KOTOPbIX MaKCHUMAaJIbHBIA pa3zMmep
rpaHTa MOXKET COCTaBJIATH 10 6 MiIpa pyO. B ToM 4mcie u 1uis1 3TuX 1iesieid 3aKkoHoAaTeNeM
c(hOpMYJIMPOBAHO MOHSATHE 0CO00 3HAYUMOTO MTpoeKTa. [To HUM crie/lyeT MOHUMATh KITI0-
YeBBbI€ MMPOEKTHI, Pa3pab0TKa KOTOPHIX HAIIPABIIEHA HA YCTPAHEHHE PUCKOB M MOCTIEICTBUI
OrpaHUYHUTEIBHBIX MEP U O0ecleueHHE YCKOPEHHOIO Pa3BUTHS OTPaciu MH(OpMAIUOH-
HBIX TEXHOJIOTHIA.

Tax ke Kak 0OiHy U3 JIbFOT MOXHO pacCMaTpPUBaTh BO3MOKHOCTb YBEIMUEHHS CPOKOB
peanu3anuy MpoeKTa MpH NPeAoCTaBICHUH HE00X0AUMBIX 000cHOBaHUH. OmHAKO 311€Ch
JIeHiCTBYeT OrpaHHYeHHEe Ha MPOJUICHHE CPOKOM He Oojee yem Ha 6 mecsaues. [lomumo
3TOTO Ba)KHON HOBAIlME MOXKHO CUNTATh CHHKEHHE TPeOOBaHNH IO COPHHAHCUPOBAHUIO
TIIPOEKTa 3a CYET CPEICTB ToNMyuaTens rpanTa ¢ 50 10 20 IpoIeHToB .

CrouT OTMETHTH TakXe W MOTEHIHAIbHBIE M3MEHEHUS JIEHCTBYIOLIETO NMPaBOBOIO
PEryJIMpOBaHUsl  CTAHOBJICHHMA YCTOHYMBOW HMH(OpPMAUMOHHOW HMHQPACTPYKTYPBI,

31'Vkas3 Ipesuaenta PO ot 14 anpess 2022 r. Ne 203 «O MexsenomcTBenHoii komuccun Cosera BesonacHo-
ctu Poccuiickoit Demepanyii o BOmpocaM 00ECHeueHNs] TEXHOJIOTHIECKOT0 CYBEpEHHTETa TOCyJapcTBa B
cdepe pa3BUTHs KpUTHYECKOH MH(DOpMannoHHON MHPpacTpykTyphl Poccuiickoir Peneparmum». Pexnm no-
cryma: http://publication.pravo.gov.ru/Document/View/0001202204140035 (nata obpamenus: 11.12.2022).
32 Va3 Ipesumpenta Poccuiickoit ®enepamuu ot 30.03.2022 Ne 166 «O Mepax 1mo 06eCTIEYEHHIO TEXHOIOTH-
YeCKOM He3aBUCHMOCTH M 0€30MacHOCTH KPUTHYECKOH nH(popMaoHHoit nHdpacTpykTypsl Poccuiickoit ®e-
neparmny. Pexxum noctyma: http://publication.pravo.gov.ru/Document/View/0001202203300001 (nata oopa-
menns: 11.12.2022).

3 Tocranosnenue Ipasutensctea Poccuiickoii enepaunu ot 06.04.2022 1. Ne 598 «O BHECEHMH H3MEHEHUI
B [IpaBuna npenocrasienus cyocuanm u3 genepansHoro 6romkera Pocecuiickomy GpoHmy pa3Butus nHpOpMa-
IIHOHHBIX TEXHOJIOTHH Ha MOAJEPKKY IPOEKTOB O pa3paboTke W BHEAPEHUIO POCCHUICKIX pelIeHu B chepe
MH()OPMAIMOHHBIX TeXHOIOTHHY. Pexxum noctyma: http://government.ru/docs/all/140306/ (nara oGpamenust:
11.12.2022).

514 IMPABO 1 ITU®POBBIE TEXHOJIOI' M



Belousov A.L. RUDN Journal of Law. 2023. 27 (2), 500—521

B pe3yJibTaTe KOTOPHIX MPEMJIOKEHUS MO PeOpMUPOBAHUIO, HAXOASIIMECS B JaHHBIN
MOMEHT B CTaTyCe IPOEKTOB, B OJIMKaHIIeii MEpCIEeKTHBE MOTYT IIPUHATH CHITY TTOJTHOIICH-
HBIX 1paBoBbIix akToB. Tak, ®CTOK Poccun onyOimkoBana mpoekT 0 BHECEHHN U3MEHE-
HUW B cTaThio 16 3akona 00 mHpopmarmu. OCHOBHAS CyTh M3MCHCHHM 3aKIIFOYAeTCS B
YCTaHOBJICHHE TPeOOBaHUI O 3amuTe WHPOpPMAIHUU, 00JIaAaTeIsIMH KOTOPOH SBISIOTCS
rOCY/IapCTBEHHbIE OPraHbl, BHE 3aBHCUMOCTH OT MECTA €€ XPaHeHHs HIH 00paboTki”,

OTH U3MEHEHNS HAIIPaBJICHBI Ha PelIeHIe IPOOIEMHOT0 BOIIPOCA, CBA3aHHOTO C TEM,
YTO B HACTOsIIEE BpeMs TOCYJapCTBEHHBIE OpraHbl MOPY4aloT 00paboTKy WHPOpPMAIKH,
o0namaTensiMi KOTOPOH OHH SIBIISIIOTCS, TIOABEIOMCTBEHHBIM OpTaHH3aIHsIM, KOMMepYe-
CKUM OpTaHH3alusaM, WHPOPMAIMOHHBIE CHCTEMBI KOTOPBIX HE OTHOCATCS K TOCyjaap-
CTBEHHBIM. BclieicTBre 3TOr0 MMEET MECTO CHIKEHHE YPOBHS 3alUIIEHHOCTH HH(pOpMa-
TN, OTHOCSIIEHCS K TOCYJapCTBEHHBIM NH(POPMAIIMOHHBIM pecypcam.

Kpome Toro, BaskxHO Ha3BaTh €IIe OJWH MPOEKT M3MEHEHNH 3aKoHa 00 HHpOpMAIInH,
CBSI3aHHBIN C BBEJICHHEM B IIPABOBOE IOJIE OTIPEAETICHHS TOCYJapCTBEHHON eTMHOM 001au-
Hoit mmardopmel (mamee — «[ocO6mako»)”. JleranmpbHoe 3aKkperieHHE TOHSTHS
«I"ocO06mako», Kak MPeCTaBIAETCS, IPUAACT UMITYJIEC ITO3UTUBHBIM U3MEHEHHSIM B PETY-
JUPOBAHUM 3alIUTHl U AOCTYNMHOCTH AaHHBIX. Llenpro mpoekra «['ocObmako» siBusercs
NPEAOCTaBICHUE OpraHaM BIIACTH 3allIMLICHHON eTMHON 00nauHoi miaTgopmsel. B nienom
uctopus coznanus npoekta «['ocOb6mako» TsaHerces emie ¢ 2015 r., koraa Obla npeacTaB-
JIeHa TiepBasi KOHIEIHA eAMHON 007a9H0# T1aTopMbl Tt opraHoB BiacTH. [Ipu aTom B
2019 r. 3Ta KOHLIENIXS TOABEPTIACH 3HAUUTEIBHON JOPaOOTKE M MEPEOCMBICIICHHIO.

OtMmerumM Yka3 [Ipesunenta Poccuiickoit @enepaunu ot 01.05.2022 r. Ne 250, koto-
PBIM YCTaHABIIMBAETCS OOS3aHHOCTH (DOPMUPOBAHMUS B KKIOM BEJIOMCTBE, YUPEIKACHUN
M CHCTEMOOOPAa3yIOUINX OpPTaHM3aLMAX CIIEHHAIBHOTO mojapaszeneHus. OHU TpPU3BaHbBI
KypUpPOBaThb BOIPOCH ONEPATUBHOTO OOHAPYKEHHUA, MPEAYNPEKICHUS W JIUKBUIAIUU
yrpo3 uHpOPMAIHOHHON GeszomacHocTr . Kak mpeacTaBisercs, NaHHBIA HOPMATHBHEIIA
aKT SIBISIETCS OJHUM M3 PETYJIATOPHBIX MHCTPYMEHTOB JOCTI)KEHHUS 0a30BOil 11enn B BO-
npoce obecreyeHns: TEXHOJIOTHYECKOTO CyBEepeHUTeTa rocyaapeTsa. Jlanee B paMkax mc-
MoJTHeHHs 3Toro Ykasza [Ipe3upeHTa WMCHONHUTENbHBIE OpraHbl BIACTH (heAepaibHOTO
YpOBHSI (POPMHPYIOT KOHKPETHBIE TPeOOBAaHUS K YIIPAaBIIEHI]AM BBICIIETO 3BE€HA, OTBET-
CTBEHHBIM 32 KHOEpOEe30MacHOCTh B TOCYAaPCTBEHHBIX OpraHax U KOPHOpalusX.

Pacnopsoxenunem IlpaButensctBa PO ot 22.06.2022 Ne 1661-p yTBEp>KIEH CIUCOK
OpraHHU3alni, KOTOPHIM 00s3aHBI IIPOBECTH ayJUT 3aIUIIIEHHOCTH Ha MPEeaMeT odecrede-
HUA JOIKHOM HH(OpMaIMoHHO# 6e3omnacHocTn’ . CyOBeKTaM, IepeUnCIeHHBIM B YKa3aH-
HOM paclopsDKeHUH, HE0O0XOAWMO pealu30BaTh KOMILIEKC MEpONPHATHI IO OICHKE
YPOBHS 3aIIUIIICHHOCTH CBOMX MH()OPMAIMOHHBIX CHCTEM C TIPUBIICYCHUEM OpTaHU3aIHiA,

34 TIpoeKT 0 BHECEHMH M3MEHEHHH B CTaThio 16 MeaepanbHOro 3akoHa 06 MHPOpMaIui, HHHOPMALMOHHBIX
TEXHOJIOTHAX U 0 3amuTe nHpopmanun: https://regulation.gov.ru/projects/List/ AdvancedSearch#npa=120094
35 Tpoext DenepanbHOro 3akoHa «O BHeCEHMH U3MeHeHui B DeepanbHblii 3akoH oT 27.07.2006 Ne 149-D3
«O6 wuHpopManuH, WHOOPMAIMOHHEIX TEXHOJOTHAX M O 3alure HHpOpMamum». PexuM nocryma:
https://regulation.gov.ru/projects/List/AdvancedSearch#npa=122604 (nata obpamenus: 11.12.2022).

36 Vka3 Ilpesupenta Poccuiickoii ®enpepamun ot 01.05.2022 1. Ne 250 «O JOMOJHMTENBHBIX MeEpax
no obecrnedyeHnio uHpOpManMoHHONH Oe3omacHoctd Poccuiickoit  ®eneparumny. Pexum  noctyma:
http://www .kremlin.ru/acts/bank/47796 (nara obpamienus: 11.12.2022).

37 Pacniopsixenue IpaButensctsa PO ot 22.06.2022 Ne 1661-p «O6 yTBEpKAECHUH TIEPEYHS KIFOUEBBIX Opra-
HOB (OpraHuzaruii), KOTOPHIM HEOOXOINMO OCYIIECTBHUTh MEPOIPHUATHS MO OLICHKE YPOBHS 3alMIICHHOCTH
CBOMX HH()OPMAIMOHHBIX CHCTEM C IPHBIICYCHHEM OPraHHM3aLMH, UMEIOIIMX COOTBETCTBYIOIIHNE JIMLIEH3HN
®CBb Poccun u OCTOK Poccum». Pexum noctyma: http:/publication.pravo.gov.ru/Document/View/
0001202206240033 (maTta obpamenwus: 11.12.2022).
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umerommx JuneH3nu @Cb Poccnn n1 @CTIOK Poccnn. [Ipeanonaraercs, 4To pe3yabTaThl
ayauta OyAyT BIMATH Ha MPHUHATHE PELICHUH MpH JanbHelel paspaboTke mep o obec-
neyeHuno 0e30nacHOCTH MH()OPMALMOHHBIX PECYPCOB TOCYAapCTBa.

OTOeNbHO CTOWT CKa3aTh U 0 HEOOXOIUMOCTH Pa3BUTHS HOPMAaTHBHOMN 0a3bl B 0071a-
CTH OTHOILECHUH, CBA3aHHBIX C CO3JJaHHEM M UCTIOJNBb30BaHUEM PACIIPEICICHHOTO peecTpa,
KOTOPBIN TaKKe MOXKET pacCMaTPUBATHCS KaK 3JIEMEHT KPUTHYECKH BaXKHOW HH(DOpMAIH-
oHHOU MH(DpacTpyKTyphl. C OXHOW CTOPOHBI, OM3HEC OYEHb BOCIPHUMYNB K IMOJO00HOTO
poJia TEXHOJIOTHSM, W B MEPBYIO OYepellb PEANPUHUMATENHN SBISIOTCS IPaiBEpOM JUIS
pasBUTHs OoJyiee IMUPOKOTO HCMoNb30BaHusl OnokyeiiHa (Belousov & Shustrov, 2022).
BwMmecte ¢ Tem BakHa 4eTKO C(OPMYJIHUPOBAHHAS TO3UIMS TOCYAaPCTBa IO BOIPOCY IOA-
X0J1a K KPUIITOBATIOTAM, a TaKXKe JIETATbHOE PEeryJIMPOBaHIE OTHOIICHHH B 001acTH OJIOK-
4YeH-TeXHOJIOTHI. 3/1ECh IMEET CMBICI OPUEHTUPOBATHCS yrKe Ha HAKOTUICHHBIH 3apy0exk-
Heiid oneIT (Tvaronaviciené, Pléta, Casa & Latvys, 2020). Tak, BO MHOTHX TOCyIapcTBax
Ha NPOTSDKEHUH JJIUTEJIBHOTO IIepruoja UIyT JUCKYCCHH OTHOCUTENIBHO MEPCIEKTUB pac-
CMOTpeHHsI OMTKOMHA B KauecTBe cTaHAapTHOW BamroThl (Ciaian, Rajcaniova & d’Artis,
2018). B OonpmIMHCTBE TEOPETHYECKUX HCCIEIOBAHUM E€BPONEHCKHX U aMEPUKaHCKUX
YYEHBIX IIPOCIIEKUBACTCS YETKUH T€3UC OTHOCUTENIFHO IPUPABHUBAHUS KPUIITOBAIIOTHI K
KaTeropuH «JIPyroe HMYIIECTBO» W PAacCMAaTpPUBaTh €€ KaK IIOJHOIICHHBI aKTHB
(Vandezande, 2017).

3akaouenue

B obGnactu obecrieuennst yciaoBUi sl pa3BUTHS YCTOMYMBOM 1 Oe30macHO# MHQOP-
MaIlMOHHO-TEICKOMMYHHUKAITMOHHOW WHMPACTPYKTYPHl YK€ CHOPMHUPOBAHO OOMTHPHOE
MIPaBOBOE I10JIe, KOTOPOE MPOIOKAET TOTOTHATHCS HEOOXOAUMBIMU PETYIATOPHBIMHU HH-
CTpPYMEHTaMHu.

BMmecTe ¢ TeM B yCIOBHSAX XKECTKOTO CaHKIIMOHHOTO JABJICHUS, KOTOPOE TAKXKE CO-
MIPOBOXKJAETCS XaKePCKUMHU aTaKaMH U MOTBITKAMHU HapyIIEHUS LEJTOCTHOCTH KPUTHYECKU
B)XHOW MH(POPMAILIMOHHON MHPPACTPYKTYPBI, UIMEET MECTO YSI3BUMOCTb OTEUECTBEHHON
MH(POPMAIOHHO-TEIEKOMMYHHKaINOHHON nndpoBoit cuctembl. Ha 310 HakmagsiBaeTcs
COXPAHSIOMIAsICS 3aBUCUMOCTh OTEYECTBEHHOH MH(pOpPMalMOHHOW HMH(PACTPYKTYpHl OT
WHOCTPAHHOT0 IporpaMMHoro obecrneuenus: (ganee — I[10), KoTopoe B 3HAYHTEIHLHON
CTCNIEHH MNPHHAIICKUT NpaBoOOIagaTeNsiM, 3aperHCTPUPOBAHHBIM B IOPUCIMKIIMIX
HEZIPY’KECTBEHHBIX FOCYIapCTB.

[TomuMoO 3TOrO0 MMeeT MecTOo OOBEKTHUBHBIA AEPHUIMT KaapoB U ClaOBIii yPOBEHb
MOATOTOBKH poccuiickux IT-cnenuanuctoB. YceyryOnseT naHHYIO IpoOneMy TeHICHIHUs
OTTOKA KBaTU(HUITHPOBAHHBIX pAOOTHUKOB B 3TOH cdepe 3arpaHuIry.

BaxHO Takke OTMETHUTb, YTO HAWOOJBINYIO YSI3BUMOCTH B IUIaHE OOecCTIeYeHUs
0e30MacHOCTH JaHHBIX M 00ecieueH sl yCTOHUNBON pabOThI Ha CErOAHSIIHUN 1eHb UMEIOT
MH(QOPMAIIOHHBIC CHUCTEMBl TOCYAapPCTBEHHBIX M MYHHIUINAIBHBIX OpPraHoB. JTo 00y-
CJIaBJIMBAETCSI B TOM 4YMCJIE 3HAYUTEIIbHBIM HECOBEPILICHCTBOM 3aKyNOYHBIX IPOLEAYD,
KOTOpble He MMEIOT ajanTtanuu moj cneunpuky IT-orpacnmu. OtcyTcTBHE THMOKOCTH U
cTporuii (hopMaan3M HE O3BOJISIOT ONEPATHUBHO PEarupoBaTh HA MOSABIISIOLINECS YTPO3bI
KaK B IUTaHE IPHOOPETEHMsI CPEIACTB 3ALIUTHL, TAK U B IUIAHE NIPUBJIICUCHUS HEOOXOIUMBIX
KOMITETEHTHBIX B TIOZIOOHBIX BOIPOCAX CHEIUAIUCTOB.

B HacTosmmee Bpems ai1st pemieHuss 0003HaYSHHBIX TPOOJIEM M KaueCTBEHHOTO pOcTa
YPOBHS YCTOHYHMBOCTH U 0€30MaCHOCTH HH(OPMALUOHHO-TEICKOMMYHHUKAIMOHHOM
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UHPPaACTPYKTYpHI TPeOYyETCs EPEOCMBICIIEHHE CYIIECTBYIONINX MOIX0/I0B K HHPOpMAIH-
OHHOIi 0€30MIaCHOCTHU rOCYJapCTBa, COMIPOBOKAAEMBIX H3MEHEHHSIMH B 3aKOHOAATEIILCTBE,
KOTOpPBIE JIOJDKHBI OBITh HAIPABJICHHBI HA aJalTaIliio PaBOBOTO IOJI B JaHHOU cdepe
TI0JT HOBBIE YCIIOBUS BHEIIHEH CpPEIbI.

[Ipencrarnsercs onpaBIaHHBIM U HEOOXOIUMBIM 00CCIICYUTh KAYECTBEHHOE Pa3BH-
THE POCCUHCKON HHPOPMATMOHHON HHAPACTPYKTYPHI, IOIAIAI0MIEH MOl KPUTEPUU KPH-
TUYECKH BaXHOH. J[7151 3TOr0 HEOOXO MBI TOUEHYHBIE U3MEHEHHS 3aKOHOJAaTEITLCTBA yKe
ceifyac ¢ BeIpabOTKOI B Ommkaiiiem OyayeM HOBOM €IUHONW KOHIICTIINH, KOTOpas cTa-
HET MpooOpa3oM U OCHOBOH ISt (JOPMHUPOBAHHSI HOBOTO, TIETLHOTO MTPABOBOTO HHCTUTYTA
Oe3omacHoO HHPOPMAITHOHHO-TEIICKOMMYHHUKAITMOHHON HHGpacTpyKTyphl. I1pu 3TOM pe-
(bopMHpOBaHKE TIPABOBOTO PETYIMPOBAHUS B IAHHON 00JaCTH OTHOIICHHUH JTIOJDKHO OCHO-
BBIBaThCS Ha CIICHAPUSIX Pa3BUTHS WH(POPMAIIMOHHBIX TEXHOJOTHHA Ha CPEIHECPOUHYIO U
JIOJITOCPOYHYIO TIEPCIIEKTUBBI C BBIJICIICHUEM HanOoJee BEPOITHBIX CUTYAI[MOHHBIX MOJIE-
JIeH, B paMKaxX KOTOPBIX CHEIHAaJFCThI CIIOCOOHBI ONPEAETUTh YSA3BUMEIE 3JIEMEHTHI CH-
CTEeMBI, TpeOyromue 0co00i 3alUTE U BHIMAaHHS.

[IpoBenss KOMILIEKCHYIO aHATUTHYECKYIO pa0OTy IO OLIEHKE COCTOSHHS IPaBOBOTO
PETYIUPOBAHUS CO3TaHMSI YCIIOBUHN JIJIS1 pa3BUTHS yCTOWINBOM 1 Oe301acHo# nHbopMaIiu-
OHHO-TEJICKOMMYHUKAIIMOHHON WHQpacTpykTypsl B Poccuiickoit denepanuu, MOXKHO
NPUATH K ONIpeeNICHHBIM TPOMEXKYTOYHBIM 661600dM.

Bo-niepBrIX, Ha CErOAHANIHUI J€Hb UMEET MECTO 3HAUUTEIBHOE YUCIO PEKOMEH 1a-
TEJTBHBIX aKTOB OT OTAEIBHBIX YIIOJHOMOYEHHBIX OopraHoB. C OHOM CTOPOHBI, pEKOMEH-
JATENLHBIA XapaKTep MOJOOHBIX aKTOB MO3BOJISET MOJIBIACTHBIM CyOBEKTaM UMETh 00JIb-
IIyt0 THOKOCTh B MPUHATHH PEIISHUH 10 BOMpocaM 0OeCTieueHUs] YCTOWYMBOCTH U 0e3-
omacHOCTH (PYHKIMOHUPOBAHUS WHGOPMAIMOHHO-TSICKOMMYHHUKAITMOHHOW —HH(]pa-
CTPYKTYpPBI, B TOM uucie u oTtHocsueiics k kateropun KUU. Takxke y HMCIONHAIOMIMUX
CyOBEKTOB MOSABIISIETCS BO3MOXKHOCTh BHIOOpA HAIPABICHUH Pa3BUTHs WH(POPMAIOHHO-
TEJIEeKOMMYHHKAIIMOHHONW HH(PPACTPYKTYPHI C YIETOM CIIEITU(UKH TOH WITH MHON OTPaCIIH.
Opnako, ¢ Ipyroi CTOPOHBI, 71 00ecredeHus] KOMIUIEKCHOTO XapaKTepa 3aIlluThl POCCHIA-
CKOIl MH(OPMAITMOHHO-TEIICKOMMYHHUKAIIMOHHON WH(PACTPYKTYphl HeoOXoauma yHUpU-
Kanus TpeOOBaHM M CTaHAApTOB. U 3/1eCh MMEeT CMBICI TOBOPHUTH O TOM, 4TO Hambolee
1eNecoo0pa3HbIM KaK pa3 BUAMTCS MOAXO] K YCTAaHOBJICHUIO OJTHOPOJHBIX TpeOOBaHUH K
UCIIOJIB3YeMOMY OOOpYIOBaHUIO U TNPOTPAMMHOMY OOECIECUEHHIO AJsl MOJACpKaHUs
CTaOUIIPHOCTH M yCTOHYMBOCTH (DYHKIIMOHWPOBAHUS OTEYECTBEHHOW WH(OPMAIIMOHHO-
TEJIEKOMMYHHKAIIMOHHONW HHPPACTPYKTYPHI.

Bo-BTOpBIX, (parMeHTApHOE PETYJUPOBAHHE BOIPOCOB PA3BUTHS YCTOMYUBOU
u Oe3oracHOl WH(OPMAIIMOHHO-TEIIEKOMMYHHUKAIIHOHHONH MHPPACTPYKTYpPHI HE CIOCO0-
CTBYET BBICTPAaWBAHHUIO ONTHUMAJIBHON MIPaBONPUMEHUTEIBHON NPAKTUKY, KOTOPAsk I03BO-
JIUT B MTOJIHOM Mepe JOCTUYb JKeJaeMbIX 1eficil. IMeeT onpe/ie/ieHHbINA CMBICT 00bEMHUTD
uMerolIeecs paBoBOe 00ecTeYeHUe MO STHAON OTAEIBHOIO eIMHOT0 HOPMaTHBHO-TIPa-
BOBOTO akTa. OH MOXET CTaTh OCHOBOM MPAaBOBOTO HHCTUTYTA PETYIUpOBaHUs HHpOpMa-
[IMOHHO-TEJIEKOMMYHHUKAIIMOHHONH HH(PACTPYKTYpHl U OyAET SBIATHCA Xopoled 0azoit
JUTst oOecTieueHUs] Pa3BUTUS YCTOHYMBON U O0e30macHON MH()OPMAIMOHHO-TEIICKOMMYHH-
KalMOHHOU HH(PpacTpyKTypsl B Poccuiickoit deneparum.

Ha ocHoBe poBEIEHHOT0 ayAUTa COCTOSIHUS PETYJISITOPHOTO BO3ACHCTBUS Ha YCIIO-
BUSI, HEOOXOAUMBIE JJISl pa3BUTHsI YCTOHUMBON U O6e30macHON MHPOPMAIIMOHHO-TEIEKOM-
MYHHKAIIMOHHON HH(PPACTPYKTYPBHI, a TAKXKE CPOPMYIHMPOBAHHBIX Ha 0a3e STOr0 BHIBOJIOB,
MOJKHO BBIHECTH OOOCHOBAHHBIC NPeONIONCEHUS NO USMEHEHUIO NPABOBO20 Pe2YIUPOBAHUS
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CO30aHUA YCI0BULL O PA3BUMUSL YCMOUYUBOU U 6€30NACHOU UHDOPMAYUOHHO-MENEKOM-
MYHUKAYUOHHOU UHPPACMPYKMYPbL:

1. ObecnieveHne OIArONPHUITHBIX YCIOBUH JUTSI AOCTYIIA K MHCTPYMEHTaM IPaHTOBON
Y KPEeIUTHOW MOIIEPKKH B oTHOMEeHNH M T-koMITaHWi, KOTOpBIE 3aHUMAIOTCS pa3padoT-
Ko# poccuiickoro I10.

e 3akpenuTh B paMKaX HOPMATUBHO-IIPABOBOTO aKTa MOHATHE «3HAYMMBIN POCCHIA-
ckuil UT-ipoexT» u ero xpurepun. KitoueBbIM KpUTEpPHEM MTOKHO BBICTYINATh OTCYT-
CTBUE POCCUHCKOTO aHAJIOTa.

e HopmaTuBHO OTpeennuTh KIIF0YeBbIe HATPaBIEeHHUs TPAaHTOBOTO (PMHAHCHPOBAHUS,
B351B 3d OCHOBY KPUTEpPUI OTCYTCTBUS POCCUNMCKUX aHAJIOIOB.

e VYpolieHue Npoueaypsl Mojayuu 3asiBoK Ha TpaHThl 171 M T-koMnanuii, KoTopsie
3aHUMAIOTCs pa3padoTkoi poccuiickoro [10 u moAnagaroT Mo KPUTEPHi 3HAYUMOT'O POC-
cuiickoro UT-mpoekta. B 4aCTHOCTH, B OTHOUIEHWU IMOJIH30BATEIbCKUX MPOIYKTOB U
IaThOpM BO3MOXKHO TIPOBOJUTH TPEIBAPUTENBHBIN OTOOP 3asBOK Yepe3 MEXaHU3M Iy0-
JIMYHOTO MUTYHHTA (ITyOIMYHOM 3alTUTHI TIPOCKTA).

e 3akpemieHHe JUIA 3HAYUMOTro poccuiickoro MT-mpoekra Moaenu cyOcuaupoBa-
HUSL, Ipu KoTopo# oT 75 1o 90 % pacxonoB Oyzaer OpaThk Ha ce0s rocy1apCTBO.

e 3aKOHOJATETHHO 3aKPENUTh BOZMOXKHOCTh Al M T-koMmanuii, KOTOpbIe 3aHNMa-
10TCs pa3pabotkoit poccmiickoro 10 m moamamarT mMoa KPUTEPUNA 3HAYMMOTO POCCHIA-
ckoro U T-nipoekTa, MpeJoCTaBIATh B Ka4ecTBEe 00ECIIeYeHHS MO IPUBIIEKaEMOe 3aeMHOE
(MHAHCHPOBaHNE HEMATEePUAIBLHBIN 3aJI0T.

2. N3meHeHune moaxoa0B K 010DKeTHOMY (PHHAHCHPOBAHUIO B IEISIX (DOPMHUPOBAHUS
3armpoca Ha nmpoBelneHne QyHIaMEeHTAIBHBIX MPUKIJIAJIHBIX U TTOUCKOBBIX HAYYHBIX UCCIIC-
JIOBaHUI B 00J1aCTH KPUNTOTPaQUH U 3alIUTH HHOOPMAIMOHHBIX PECYpPCOB.

3. lloBbIieHue ypoOBHS 3alIWIEHHOCTH TOCYAAPCTBEHHBIX WH(GOPMAIIMOHHBIX CH-
cTeM U pecypcoB. KirtoueBoe HanpaBieHne U3MEHEHUH TPaBOBOTO MOJII — 3aKOHOIATelb-
HOE 3aKPEIJICHUE KPUTEPUS B BUJIC MTOKA3aTENs: «KMUHUMAIIbHAS J0JIS B CTOUMOCTH 3aKy-
MaeMoro U (MITM) apeHyeMOTo OpTaHaMU BJIACTH Pa3lIUYHBIX YPOBHEH POCCHUICKOTO MPO-
TPaMMHOTO 00CCTICUCHHUSY.

4. BHeceHne N3MEHEHUH B PEryJHMpOBaHHE TMOJXOJIOB K BBICTPAMBAaHUIO 00pa3oBa-
TEIBHOH NIEeATENILHOCTH ¥ (POPMHUPOBAHHUIO 00pa30BaTEIbHBIX CTAaHIAPTOB B cdepe cpe-
HETO CITEIMAIFHOTO W BBICIIET0 00pa30BaHUs, HANPABIEHHBIX Ha pelIeHHe MPOoOJIeMBbI,
CBSI3aHHOM ¢ HU3KHMM YPOBHEM KaJpoBOro obecredeHus: GyHKIIMOHUPOBAHHS yCTONINBOM
u Oe3omacHOi HH(POPMALMOHHO-TEICKOMMYHHUKAIIMOHHON HHPPACTPYKTYPHI.

B wacTHOCTH, mpeanararoTcs cienyrollee HanpaBJIeHHE 10 U3MEHEHHIO IPAaBOBOTO
pEryIMpOBaHUs B paMKax JaHHOW MpoOiieMaTuku: (OPMHUPOBAHKE TIEPEUHS CPETHHX CIie-
[IUATBHBIX U BBICIINX 3aBEJICHUI, 0XBATHIBAIOIINX B COBOKYITHOCTH He MeHee 60 % cyOb-
extoB Poccuiickoit denepanun. BHenpenne B qaHHBIX YYEOHBIX 3aBEJCHHUSX MPOTPaMM
IeJIeBOro Habopa 1Mo mpeaMeTHRIM o0acTsiM «Matematukay, « Mabopmarukay, «abop-
ManuoHHas Oe3omacHOCThY, «Kpunrtorpagus» u «TexXHONOTHS» Ha CIEIYOIIUX
YCIIOBUSIX:

e orurata OOy4YeHHs 3a CUET CPEJICTB (PeepalbHOTO OFOIKETA;

® Ha MATWJICTHUH CPOK 110 OKOHYAHUH 00YUYEHIsI TApAaHTUPOBAHHOE TPEIOCTABICHUE
pabouero mMecra ¢ 3apabOTHOH IIaToM He HIXKeE, 9eM 1,2 cpeaHeit 3apaboTHOH IIaThI 10
cyOwpexTy Penepauuu I JIMI, TOTYYUBIINX CpEeHEE CIelHaibHOe 00pa3oBaHue, U He
HUKe, yeM 1,6 cpenaHeil 3apa0oTHOM wiaThl M0 cyObekTy Deaeparuu s JIHII, 0Ty YUB-
IINX BBICIIEe 00pa30BaHHE.
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® Ha IATHIETHHUHA CPOK 110 OKOHUYAHUH 00yYeHUs, B CIIydae TPy I0YyCTPOICTBA O TO-
JyYEeHHON CHEeNHaIbHOCTH B POCCHHCKHE OpraHM3alN{, MPEOCTaBICHWE OTCPOYKH OT
MPOXOKACHUS 0053aTeIbHONH BOMHCKON CITYKOBI.

[TomuMo 3TOTO MpeACTaBIsAeTCS ONPaBAAHHBIM PEIICHUE CIEAYIONINX BOPOCOB:

e o0ecmeyeHre 0ObEKTUBHOM OIICHKH CTPATETHYECKIX PUCKOB B 0071acTH HH(pOpMa-
IIMOHHOW 0€30ITaCHOCTH;

e aHanu3 UHPOPMAIIMOHHON HHOPACTPYKTYPHI Ha MPEAMET YSI3BHMOCTH M Hapyllie-
HUS IITATHOTO PeXUMa PadOThI;

e omeHka 3()(HEeKTUBHOCTH HCIOIB3YyEMBIX CPEACTB 3aIIUTHl MH(POPMALUU U TIPO-
TPaMMHBIX TPOTYKTOB;

® [IOATOTOBKA IPOTPAMMEI IMOMIATOBOW MOJIEpPHU3ANNN HH()OPMAIMOHHON WH(pa-
CTPYKTYPHI B aCIIeKT€ MHHUMHU3AIIUN PUCKOB HAPYIICHNUS YCTOWIMBOCTH M 0€30MTaCHOCTH
(YHKITMOHUPOBaHUS UH()OPMAIMOHHO-TEIICKOMMYHUKAIITHOHHON MHPPACTPYKTYPBI.

5. Ycunenne OTBETCTBEHHOCTH 33 HAPYIICHUE HOPM, PErJIaMEHTUPYIONIUX BOMPOCHI
obecrieueHnsT (QYHKITMOHHPOBAHUSA HHPOPMAITHOHHO-TEICKOMMYHHUKAITMOHHONH WH(]pa-
CTPYKTypHL. B uacTHOCTH, Kak MpencTaBisercs, Ha3peaa 00beKTUBHAS HEOOX0AUMOCTb I1e-
pecMoTpa oTAeNbHbIX nonoxeHui ri1. 28 YK PO. Tak, no MHEHHIO aBTOpa, UMEET CMBICI
yKECTOUNTh HaKa3aHUE 3a JEsHHs, NMpeaycMoTpeHHble 4. 1 u 4. 2 cr. 274.1 VK PO
«HemnpaBoMepHOE BO3JEHCTBHE Ha KPUTHUECKYI0 HH(OPMAIMOHHYIO HH(PACTPYKTYpy
Poccuiickoit @enepauun.

Tarxoke cTouT 00OparaTe BHUMaHUE Ha COXpaHEHHE U pa3BUTHE HHQPACTPYKTYPHI Tpa-
TUITMOHHBIX YCIIYT CBA3H. K HIM MOYKHO OTHECTH KJIACCHYECKYIO IIOYTOBYIO CBSI3b H DIIEK-
TPOCBSI3b, KOTOPBIE B ClTyyae HapyIICHHs EJIOCTHOCTH M YCTOHYUBOCTH pabOTHI pOCCHIi-
CKOTO IIU(POBOTO WHPOPMAIIMOHHOTO MPOCTPAHCTBA MOTYT CTaTh BPEMEHHOW HaJIe)KHOM
aJbTepHATUBON A1 OecniepeOoitHOM paboThI TOCYIapCTBEHHOTO aIapaTa, HOPMaJIbHOTO,
MOJTHOLIEHHOTO (PYHKIIMOHHPOBAHUS XO3IUCTBYIOMINUX CyOBEKTOB M CUCTEM OOECTIeUeHUs
obopoHocriocobHOCTH M Oe3onmacHOCTH. OCOOYI0 aKTyallbHOCTh 3TH BOIMPOCHI MPUOOpE-
TalOT B HACTOSIIEE BPeMsI B YCIOBHSIX OeCTIperieIEHTHOTO CAHKIIMOHHOTO JaBIICHUS, OKa-
3BIBAIONIETO BIMSHUE B TOM YWCIE€ W Ha YCTOWYMBOCTH (PYHKIIMOHHUPOBAHHS JIEMEHTOB
KPUTHUYECKU BAXHOHN MH(DOPMAIMOHHON HH(PACTPYKTYPHI.
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Abstract. On December 15, 2022, the Department of Theory of Law and the State of the Law
Institute of the RUDN University held a scientific and methodological seminar on the Synergistic
Approach in State Understanding: Challenges and Development. A wide range of people were involved
in the seminar: the faculty of the department, graduate students of the department and students of the Law
Institute. The work of the seminar suggested personal and remote presence of the participants and
observers.
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Kadenpa Teopun npasa u rocynapctsa ropuandeckoro uacruryta PY/JIH 15 nexkabps
2022 r. mpoBena Hay4YHO-METOJI0JIornyeckuii cemrunap. Tema cemunapa: «CuHepreTuye-
CKHH MOJIXOJ] B TOCYJapCTBOIIOHUMAHNH: TTPOOIEMBI B pa3BuTHe». OCHOBHBIM JTOKJIA 91~
KOM SIBJISUICS K.I0.H., JJOIEHT KadeApsl TEOPUU TOCyAapcTBa U IpaBa, TPYAOBOrO IIpaBa
OI'AOY BO «HOxHO-YpanbCKUl TOCYNapCTBEHHBI YHUBEPCUTET (HAITMOHAIBHBIN HC-
CJIeI0OBATEILCKUN YHUBEPCUTET)» A.B. 3vipsnos.

K yuacturo B cemuHape nmpuriamieHsl npodeccopcKo-npenoaaBaTeIbCKuil cOCTaB WH-
CTUTYTA, acupaHThl U cTyneHTsl PY JIH. ®dopmar yyacTust — OUHBIN U IUCTAaHIIMOHHBII.

OTKpBIIT HAYYHO-METOA0IOTHYECKUI CeMHUHAp A.10.H., Ipodeccop Kaheapsl Teopuu
npasa u rocyaapcta H.A. Bracenko, KOTOPBIN BBICTYIIMII C IPUBETCTBEHHBIM CIIOBOM U
coo0mmI cienyromniee.

B camoMm 00001I€HHOM BHJIE CHHEPIeTHKA, KaK OJHO M3 HAlpaBJICHUN TEOPUHU CH-
CTeM, TpeACTaBIseT cO00N M3y4YeHHE MPOILIECCOB MX CAMOOPTaHM3allMM, MHOTA B 3TOM
CBSI3U TOBOPST O CJIOXHOOPTaHW30BaHHBIX CHCTeMax. B 00beKTe CHHEPreTHKH — Mpo-
011eMBI B3aUMOIIEPEX0/1a, B3aUMOOIOIHAEMOCTH U, TIaBHOE, TUKBUIAIMN Xa0Ca 1 SHTPO-
nui. OTHAaKO B TEOPUH IIPaBa MHOTHMH COBPEMEHHBIMU METOI0JIOTaMH POJIb CHHEPTETHKHU
cuibHO TmpeyBenuueHa. Hampumep, B.A. I'pyHuHa nmmer, 4ro «Ha ©6a30BOM
YPOBHE BCEOOLINX METOAOB B Ka4eCTBE METOA0JIOTHUECKONH OCHOBBI BBICTYHACT B3aHMO-
JIOTIOJTHUTENLHOCTh CHHEPTeTHKU U JMaiekTudeckoro moaxona»'. Ilo Meiciu aBTOpa,
CHHEPreTUYeCKUil METOJ| JOCTUT TaKOW IIUPOTHI U 00bEeMa, YTO €ro MOKHO MOCTaBUTh

! I'pynuna B.A. CunepreTHuecKue OCHOBbI IIPABOBOTO PETYJIMPOBAHKS: aBTOped. AKCC. ... KaHJ[. IOPH. HAYK.
Bnamumup. 2006. C. 6.
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PSAIOM C THANIEKTHYECKUM TOIXO0J0M. 3aMETUM, YTO YUCHBIH, Pa3MBIIUISLS O B3aWMMOI0-
MOJIHUTEILHOCTH «BCEOOIINX» METOJIOBY, Ha IEPBOE MECTO CTABUT CUHEPIETUYCCKHIA.

[IpencraBnsieTcst, YTO CHHEPTreTUKA €CTh HE YTO MHOE KaK MPUEM B CUCTEMHOM TIOJI-
X0Jie, U3BeCTHOM foctarouHo AaBHO. C.C. Anekcees euie B 1975 r. nucan, 4To IpaBo Kak
CHCTeMa — TaKoe CIeNu(UIECKOe COMAITBHOE SBICHNE, KOTOPOE MPEACTaBIsIeT coboit
HEYTO CpeHEE, TPOMEKYTOUHOE MEKITY «IIPOCTOY» OPTAaHU30BAHHOW M OPTAaHUIHON CHCTE-
Mamu. [1o MBICTTH yIEHOTO, TPAaBO — CJIOXKHAS ¥ BO MHOTOM CaMOPTaHU30BaHHAS CUCTEMA,
Y BBIBOJ] 3TOT OBLI cjieNiaH Ojaronaps U3yueHHUIO U MPUMEHEHUI0 CUCTEMHOTO MOJIX01a, O
YeM OH caM THIIeT B Hauane KHuru®. CKakeM OOJbIIe: CHCTEMHbIH MOIX0/ HEBO3MOXKEH
0e3 Toro, YTOOBI HE pacCMaTPHUBATH IEJI0€ U YaCTH BHE X CAMOOPTaHHU3AIMH, CAMOCOXPa-
HEHMs U TIPE0JI0ICHHS SHTPOIIMHU U MHEIX BO3MYIIEHHIA . Ha 3THX Maesx MHOTO JIeT Ha3aj
OBIIO TIOCTPOEGHO M MOE HCCIIEIOBAHHE O PONM KOJUTM3HOHHBIX HOPM B CHCTeMe mpapa’.
[IpaBo — cil0)kHOE, MOMUCTPYKTYPHOE OOpa3oBaHME, 00JIaAI0NIee BCEMU OCHOBHBIMU
CBOMCTBaMHU, IPUCYIIIUMH cUCTeMaM BooOIie. CoBpeMeHHOe MPaBo, KaK BHICOKOOPTaHH-
30BaHHAsI CUCTEMA, XapaKTEPU3yETCs] HATMUMUEM U TAKUX CBOMCTB, KaK «4YACTUYHAs CAMO-
PETYISIUS», «CaMOYIpPABICHUE» W Jp. Pa3sHOBHIHOCTHIO BHYTPEHHUX BO3MYIICHHMA
B IIPaBE BBICTYNAIOT KOJUIU3HH, 33 UCKIIOYCHIEM KOHKYpeHInu HopM. CucTema mpaBa B
CUIIy TaKHX «BHYTPCHHHX MPYKUHY», KAK CAMOOPraHU3aIis U CAaMOCOXpaHeHHE, CIIOCOOHA
MPOTHUBOCTOSITH BO3HUKAIOIIUM MPOTUBOPEUUSIM U JPYTUM HECOINIACOBAHHOCTSIM. Takum
CPEIICTBOM SIBJISIFOTCSI KOJUTM3WOHHBIE HOPMBI KaK, TIOJYEPKHEM, HEOOXOAMMEBI KOMIIO-
HEHT CHUCTEeMBI TipaBa. Kak BUIHO, 3716Ch CHCTEMHBIN METO,T TTO3BOJIII CACNaTh HE0OX0I1-
MEBI€ BEIBOJIBI, M COBEPIIEHHO HE MOTPEOOBAIIOCH TOBOPUTH O CHHEPTETUIECKOM METOJIC
KaK O HEKOW CaMOCTOSITeIIbHOW METOJIOJIOTHU U TEM 00JIee CTaBUTh €€ B OMH PsiJl C AHa-
JEeKTUKOU. JlanmpHelre KOMMEHTapuu WU3IUIIHU. JKUBYUYECTh CHUHEPreTHMUECKUX HAEH
yauBuTenbHa. B 2017 1. BeIIIIA B cBeT MOHOTpadus «CoBpeMeHHas TEOPHS MPABOBBIX pe-
KMMOB: TEOPETHUECKUI ¥ OTPACIEBOH MOIXOBD) , B KOTOPOH 060CHOBBIBAETCS PO HE-
KOTO «TPUHUTAPHO-CHHEPTETUICCKOTO MOAX0Aa B MOJICTUPOBAHUH TIPABOBOTO PEKUMA.
[Tox TpuHUTAPHO-CUHEPTETHIECKUM TOIX0/IOM MPE/IaraeTcsi IOHUMATh MPUHIIUIT JOCTa-
TOYHOCTH, BBIIIBUHYTHI W3BECTHBIM (U3MKOM, IlaypeatoM HoOeneBckoll mpeMun
H. bopom. Ha camom gesie mpuHIUIT 1OCTaTOYHOCTH, IPEIJIOKEHHBI U3BECTHBIM YUEHBIM,
MPOCT — M3YUYEHUE MATEPUATHHOTO MUPA MOCTOSIHHO CTaJIKUBAETCA C MEMUIIUTOM TOHS-
THUH, MOJTHOTON UX TPAKTOBKH, UMEHHO 3TO UMell BBUAY GU3UK. HackosbKo 3T0 mpremMiieMo
B IOpHIUYECKON Hayke? UTO 3TO JaeT B M3yuYeHUM CHEIM(UKU MPABOBBIX PEKHMOB,
CHUHEPreTUYecKoi MeToaonoruu B npase? OTBeTa HET.

Bonbiive Hazexabl Ha CHHEPreTHYECKMM TMOJAXOJ] BO3JIaraeT ypajbCKUU aBTOP
A.B. 3pIpsHOB, OCHOBHOW OKJIQJYUK HA HAIIEM HAYyYHO-METOIUYCCKOM CEMHUHApe,
OTMEYAOIINNA, YTO CHHEPTETHIECKAS METOIOJIOTHS TI03BOJISIET TEOPETUIECKH OCMBICITUTE
MPHUPOJIy TOCYAAapPCTBa KaK OOIIECTBEHHO-IIOJIMTUYCCKOTO, OPraHU30BAHHOI'O SIBJIICHUS,
BEISIBUTH €TO CYIIIHOCTHBIE CBOMCTBA W BBIPA0OTaTh aJIEKBATHOE COBPEMEHHOW JeHCTBH-
TeNLHOCTH TIOHMMaHKe ero Gopmbl, GpyHKIui u cTpykTyphl’. «[IpuMeHeHne B mpomecce

2 Anexcees C.C. CTpyKTypa coBeTckoro npasa. M., 1975. C. 16.

3 Tam xe. C. 16.

4 Bracenxo H.A. KonnusnoHHbIE HOPMEI B COBETCKOM Tpase. MpkyTck, 1984. C. 19—20.

> CoBpeMeHHas TeOpUs TPABOBBIX PEKMUMOB: TEOPETHKH M OTPACIEBON moaxoasl / o pea. B.1O. [lanuenko,
A A. IlerpoBa. KpacHospck, 2017.

6 CMm.: 3bipsanos A.B. CuHepreTHUECKHMii TTONXOM B UCCIIEN0BaHNK rocyaapeTs. Yensabunck, 2015. C. 5, 19.
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HApYYHOTO MO3HAHUS TOCYAapCTBA CHHEPTETHYECKUX METOJIOB MOCTKIACCHYECKOTO IMOJI-
XOJIa TIPEICTaBIsIET COO0I JOCTAaTOYHO HOBOE TEUEHHE B TOCYJAPCTBOBEIEHUH, OTMEUAET
aBrop. CHHepreTuka rnepecTpanBacT Haile MUPOBO33peHue. OHa OTKpPHIBACT HEOOBIYHBIC
CTOPOHBI MHPa: €r0 HECTAOMIBHOCTD U PEKUMBI C 000CTPEHHEM, HEJTMHEHHOCTD U OTKPHI-
TOCTB (pa3IryHbIC BAPUAHTHI Oy IYIIEro), BEIPACTAIOIIYIO CIOKHOCTH PopMooOpa3oBaHui
1 CIIOCO0OB MX 0OBEIUHEHHUS B YCTOHYIMBO SBOIIOIMOHUPYIONINE TIEIIOCTHOCTH (3aKOHBI
KODBAITFOLIUN )» .

O,[[HaKO 3HAKOMCTBO C ITOJIOKCHHUAMHU HCCIICAO0BAaHUA 3I>Ip$1HOBa 0 pOJIM 1 Ha3HAYCHUHN
COBPEMEHHOT'0 TOCYapCTBa MOKAa3bIBAET, YTO CHHEPTETHYECKUI MOJIX0/1, O PO KOTOPOTO
TOBOPHUTCS B Hadaje KHUTH, MaJlo 4TO Jall. iIHaye ToBopsi, ONECcaHne aBTOPOM aHTPOITHOTO
Hayvaja, ero BO3MOXXHOCTH KaK «THUIOTE3bI O paCIpOCTPaHEHUH aHTPOITHOTO IIPUHITHIIA Ha
YCIIOBUS HPOSIBIICHHUS «CIIOKHOCTH» B SIBIEHUAX TOCYapCTBEHHOM OpraHusau»®, mo cy-
IECTBY, B UCCIICAOBAHUN HE3aMETHO. Kak u «OTKPBITUCH CI/IHCpFeTI/IKOI\/’I TaK Ha3bIBA€MbIX
ToYeKk OUdypKauum, T.e. MOMEHTA, KOTJ]a CUCTEMa TepsIeT YCTOMYUBOCTD, a 3aTEM IIEPeXo-
JUT B HOBOE COCTOSHME» . JTO €CTh He 4TO MHOE, KK JIeHCTBHE H3BECTHOTO AMANEKTHYE-
CKOTO 3aKOHA MTepexo/1a KOJTNIECTBa B KAYEeCTBO.

Bounee Toro, A.B. 3bipsHOBY, nojlaracM, He XBaTaeT CHHEPIreTUYECKOTO BHJICHHS, OH
TArOTEET K CUCTCMHOMY METOAY, 4YTO JIOTMYHO. OTC}OHa 1 Ha3BaHUC TIJIaB KHUIU:
«CHCTEMHO-CHHEPTETHYECKHE 3aKOHOMEPHOCTH OpPTaHU3alMU FOCYJapCTBEHHOT'O CTPOSH
(rnaBa 3), «OpraHu3almOHHO-CUHEPTETHYECKUH MOAX0I K PoOIeMe rocy1apCTBEHHOTO
yrpasineHus» (raaBa 5). CioBoM, HamexApl aBTOpa Ha 3aJyMaHHBIM Pe3ybTaT Majo
OTIPaBIAIUCE.

[anee, BO3MOKHOCTb BBICTYIIUTH IIPEJCTABICHA OCHOBHOMY JOKJIAJUYUKY HAYYHO-MeE-
TOIMYECKOI0 CEMUHApa JOLECHTY Kadeapbl TCOPUH TOCYJapCTBa U IIPaBa, TPYAO0BOTO IpaBa
«OkHO-Y palbCKOTO TOCyIapCTBEHHOTO YHUBEPCUTETA (HAI[MOHAIBHBIA UCCIIEA0BATEIb-
ckuit yaHuBepcUTeT)» A.B. 3bIpsHOBY. J[OKTaguuK BBEIPA3WII COTIIACHE CO MHOTUMH TE3HU-
camu H.A. Biacenko u cooOummi cieayromee.

Kaxxnas monutuko-mpaBoBasi KOHIEIIUS KaK MOJIEb PEaTbHOCTHU SBISETCS MPOIYK-
TOM CBOCro BPEMCHU. AHanu3 coCTOSHUS COBpCMeHHOI;'I nUuBWIM3alMUu € CONYTCTBYIO-
UMK 3KOHOMHYECKUMHU, TTOTUTHYECKUMU, TEOTIOIUTHYECKUMH IPOTHBOPEUNSIMHU U KPH-
3WCaMU TI03BOJISIET CIeNaTh BBIBOJ O HAMYWHW MPOOJIEMBI, CBSI3aHHON C aKTyalH3alue,
cucTeMaTtu3anueil u QyHKINOHAIN3AIMel HaeH roCyJapCTBEHHOCTH, KOTOpas BBICTYTIAaeT
0a30BBIM OpPraHM3allMOHHBIM HHCTPYMEHTOM pa3BUTHs deioBeuecTBa. [lepen coBpeMeH-
HOU IOPUINYECKON HAYKOHM CTOUT MaclITaOHast 3a]ja4a, CBsI3aHasi C MOUCKOM () ()EKTHBHBIX
CPEJICTB TOHWMAHUS ¥ TIO3HAHUS CYITHOCTHBIX OCHOBAHHH YCIOXKHSIOIUXCS U YCKOPSIIO-
IIFXCS TPOIECCOB OOIIECTBEHHO-TOCYAAPCTBEHHOTO YPOBHSI, CO3JTaHIEM JIOKTPHUHBL, 00ec-
nqu/IBa}omeﬁ IIPOrHO3UPYEMOCTDb U YIIPABIACMOCTD. Hpe,Z[CTaBJ'IS[eTCSI AKTyaJIbHBIM CMC-
IIEHNE FCCIIEI0BATEILCKOTO aKIIEHTa ¢ COOCTBEHHOM KaTerOpHH «IIpaBay Ha KaTErOPHIO
«rocyaapCTBO» KakK OTIPAaBHOC HAYAJIO JUAJICKTUKHA HI/IBI/IHI/I?:aLII/II\/'I, CMCIICHHUEC BHUMAaHUA
¢ (OpMBI Ha CYIIHOCTh T'OCYIaPCTBEHHOM PEalbHOCTH.

[TomucTpyKTypHOCTE pearbHOT0 MHpa, TUHAMHKA Pa3BUTHS OOIIECTBa 00YCIOBIH-
BAa€T MNOHUMAHHE TOT'O, YTO IIOJIMTUKO-NPABOBBIC ABJICHUA IMIPEAIIOIarar0oT CHCTEMY,
XapaKTCPpU3YIOUIYIOCA TOCTOAHHBIM ABMKCHUCM, UTO IMMPEAOIIPEACTIACT UX KOMITJIEKCHOC U

7 Boipanoe A.B. CunepreTHUecKui TTOAXOM B UCCIIEN0BaHNM rocynapeTs. Yensouuck. 2015. C. 5, 19.
8 Tam xe. C. 5, 19.
9 Tam xe. Ykas. cou. C. 99.
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JINAJEKTUYECKOE HCCIIEIOBAHUE, BBIXOJSIICE 32 PAMKHU JIETEPMUHUCTCKON HapaaurMbl.
MoHO cKa3aTh, YTO 3aKOHOMEPHOCTH Pa3BUTHS TOCYJapCTBEHHONW CHUCTEMBI MPEACTaB-
JSIFOT cO00M OOBEKTHBHBIE PE3YNbTaThl, BEICTPAUBAIOIIUECS CKBO3b MHOXKECTBO CITydaii-
HBIX aBTOHOMHBIX TEHACHLUH. DTH TEHJEHIIUN COCTABJIAIOT BHYTPEHHUN HCTOUHUK CBSI3H,
MOCPEACTBOM KOTOPOTO OOIIECTBO U TOCYJAapCTBO CIIOCOOHO MPHOOpETaTh HOBEIE Kade-
CTBa, MHOTOKPAaTHO M OE3BO3BPATHO MEPEXOJs B CBOEM PAa3BUTHH OT OJHOW CHUCTEMBI U
(OpMBI OpraHU3alUy JUHAMHYECKONH YCTOMYMBOCTH collyMa K Jpyroi. OCHOBHas Ielb
MIPECTABIIIEMOT0 UCCIIEIOBAHUS — Hay4IHast pa3pab0TKa 000CHOBAHNSA CHHEPTETHIECKOM
KOHIIETIIUY IOCy1apCTBONOHUMAHM. Peub naeT o HoHMMaHUM rocyAapcTBa Kak SBJICHUS
COLIMAJIbHON AEHUCTBUTENBHOCTH, CIIOKHOM OTKPBITOM HENMHEWHOH, NIMHAMHYECKOU CHU-
CTEMBI OpraHm3aIuy odmecTBa. Peus uaer o hopMooOpa30oBaHUH COITHO-TTOTUTHIECKOMN
CTPYKTYpbI, OCHOBaHHOH Ha TPUHIIMIIAX TI100aIBHOTO YBOJIOIIMOHN3MA, 3aKOHAX CAMOOP-
TaHU3AIIMOHHOTO Pa3BUTHS, PACKPHIBAEMBIX ITOCPEICTBOM IMOCTHEKJIACCHYECKOTO HAy4-
HOTO MOAX0/a.

Kareropust «rocynapcTBOoHUMaHuEY, BBOAUMAs B KaUECTBE MPEAMETa UCCIIEI0Ba-
HUS TEOPHUU TOCYIapCTBA, BUANTCS B KAYECTBE CHCTEMOOOPA3YIOIIETO dJIEMEHTa TOCyIap-
CTBOBEJICHUS, MECTA MIPUJIOKEHHSI CHJI, CBSI3AHHBIX C OHTOJIOTMYECKUMH, THOCEOJIOTHYE-
CKHMH, METOAOJIOTHYECKUMHI M THITOJIOTHYECKIMH H3BICKaHUAMH. | 0CyaapCcTBOIIOHNMA-
HHUE — 3TO OIpejenseMas TUIIOM HayqHOH pallMOHaJIbHOCTH, CIIOXKHBILASACS B IOpHUIUYE-
CKOM M MOJUTHYECKOM TEOPUH COBOKYMHOCTh KOHLIETITYalbHBIX B3IJISAOB Ha CYIIHOCTh
TOCy/apCcTBa, MPUYHMHBI W IyTH €r0 BOHWKHOBEHHS W Pa3BHUTHA, (POpPMY OpraHH3aIlvH,
YCTPOHCTBO M (DYHKIIMOHUPOBAHHE TOCYAapPCTBEHHOM BIACTH, POJb B XKH3HH OOIIECTBA,
CBSI3b C TIPaBOM.

MOXHO BBIIETUTD CIIETYIONINE TUIIBI, HIMEIOLINE COOCTBEHHYIO MUPOBO33PEHUECKO-
METOJIOJIOTHYECKYIO CIEeNU(UKY: TEOIOTHKO-CTATHUECKUH, aHTPONOIEHTPUCTCKO-MeXa-
HUCTUYECKUH, TO3UTUBUCTCKO-UCTOPUUECKUI, CHCTEMOJIOTUKO-AJIbTEPHATUBUCTCKUM.

[Mo3nanue mporecca rocynapcTBOOOpa3oBaHMs MPEAIONAraeT HCCIeIOBaHUE HE
TOJIBKO YCJIOBHH CTaHOBJICHHUS APEBHEHIINX CHCTEM TOCYAapCTBOOOpA3HON OpraHU3aInH,
HO M HCCIIeIoBaHHE OOIIMX 3aKOHOMEPHOCTEH BO3HMKHOBEHHS BCEX KOTHA-MHOO Cylie-
CTBYIOLLMX B MPOILJIOM U HACTOSIIIIEM I'OCYIapCTB.

[IpumennTenpHO K IpobIIeMe ToCyJapCTBOTEHE3a SIBIISIETCS SBPUCTUIHBIM UCTIOB30-
BaHME HJIEM CaMOCOXpaHEHWs U cUcTeMooOpasyromiero ¢gakropa, B KOTOPOM OTpaKeHa
CYIIHOCTB, OTIPEAETIAIONIAas MEXaHU3MbI M 3aKOHOMEPHOCTH BO3HUKHOBEHHS, CTAHOBIICHUS
CHUCTEMBI.

locynapctBo 31€6CH NpeacTaBiIseTCsl YHUBEPCAIbHOM CaMOOPraHU3allMOHHOM MOJIU-
THUYECKOH CUCTEMOM, IPOTYKTOM COLUAIbHOU SBOIIOLNHU, BO3HUKILIKUM B KAUECTBE UHCTH-
TyTa, CIIOCOOHOTO 00ECIIEYNTh CAMOCOXPaHEHNE OMPEICIICHHOMY KOHTHHTEHTY JIFO/IeH —
HOCHTEJISIM BOJHM aTTPAKTHUBHOTO IEJIETOJIaTaHNus, W Pa3BUBAIONIUMCS B BUAEC YMO3PH-
TEJIbHO-OPTaHU3allMOHHON (POPMBI CUCTEMHOH YCTOHYMBOCTH, MEPUOJUUECKH MIpeTepIie-
BaIOIIEH aJallTHBHO-CUTYalIMOHHBIE MPE00Pa30BaHusl.

3aKOHOMEPHOCTH Pa3BUTHS FOCYIaPCTBEHHOIO CTPOSI MOXHO CIPYIIIIMPOBATH B JBE
OCHOBHBIE CTPYKTYpOOOpa3yIone TEHACHIIUN, COOTBETCTBYIOIIUE TIPOIIECCaM POXKICHUS
HOBOT'O COITHAJIBHO-TTOJIMTHYECKOTO MOPSAIKA U TIPOIIEcCaM eTo COXPaHEHUs, ABYM pas3ind-
HBIM THIIaM TIOBEACHUSA COLHUAIBHBIX CHUCTEM (OCHOBBI THIIOJOTHH TOCYJapCTB):
MEPBBIM — OTKPBITHIN, AMHAMUYHBIN, TaJeKUii OT paBHOBECHS, TOPOKAAIOIINNA YCI0KHEH-
HYIO CTPYKTYpY; BTOPOH — CaMOU30IUPYIOIIUICS, OPUEHTUPOBAHHBIA Ha CTATUYHOCTb,
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ONMM3KHIA K paBHOBECHOCTH, ITOPOXKTAOIINKA YIIPOIMIEHHYIO CTPYKTYpY. DTH aBe 0a30BbIC
IUKIOJUHAMWYECKHUE TEHACHIMHA OOYCIIOBJIEHBI Pa3IMYHBIMU THIIAMH PEAKIMH COIH-
AIBHO-TIOJIUTUYECKUX CHCTEM Ha BHELIHE- U BHYTPUCUCTEMHBIE TPEHIBI M CIIOCO0aMu Tie-
pepaboTKu 3TUX TPeHAOB (agantanuu K HUM). CMeHa yKka3aHHBIX (JOPM MOBEJICHHS COLU-
aJbHBIX CHUCTEM Ha Pa3HbIX dTalax WX SBOJIOLUUOHHOIO Pa3BUTUS JEMOHCTPUPYET CKPbI-
THI TMYJTBCUPYIOMINNA MEXaHH3M BOJHOBOTO Pa3BUTHS OOIIECTBA B KOHTEKCTE COOTBET-
CTBYIOIIETO TOCYJAPCTBEHHOTO CTPOsi, KOTOPOMY CBOMCTBEHHA IUKIMYHOCTH MPOIIECCOB
BO3HUKHOBEHHUS (CaMO3apOKIEHHsI) OTHOCUTEIBHO YCTOMUMBOTO CyIIECTBOBaHMS (COXpa-
HEeHUs) U pacnaja (MepecTpyKTypUpOBaHUS).

BracTh moHMMaeTcs B KaueCTBE CUCTEMHOTO JEHOMEHA, paCCMATPUBAETCS KaK CBOM-
CTBO COLMANBHON CHUCTEMBI, KaK BOJICIIPOIYLUPOBAHUE NEATEIBHOCTHOIO MOPSJIKA, OHA
BOIUIOIIAETCS B CTPYKTYPH3AIMH OTHOIIEHUH MEX Ty JIIOIbMHU, KOOPAMHALINY U HAIIpaBJIe-
HUU UX JIEHCTBUH B €MHOE PYCIIO Pe3yIbTHPYIOIIEro, [EIENO0Iaralero BOJeBOro BeK-
Topa (arTpakropa), KOTOpBIH, (GopMHUpysl cHCTeMy LEHHOCTEH, ONpeAessieT MOpsIoK
MEPapXUYECKOTO COOTHOIIEHHS JIEMEHTOB B 3aBUCHMOCTH OT WX (YHKIIMOHAILHOTO TPEJI-
HA3HAYEHHUs, a caMO (PYHKIIMOHAJIFHOE 3HAUYCHUE OMPEeINseTCs B 3aBUCUMOCTH OT 3aHH-
MaeMoro B JJaHHOW CUCTEME MECTa.

B cBoto ouepenp, onucaHue KauyecTBa CBSA3M IOCYyAapCcTBa C MPaBOM, IIPU KOTOPOM
MIPaBO MPEJICTABIAETCS YCIOBHUEM COTJIACOBAHHOCTH BOJIb. [IpaB0 — OTKphITasd HETUHEN-
Hasl CHCTeMa, IJie TIOCTOSIHHO MPOUCXOISAT BBOJ U BBHIBOJ HEOOXOMUMOW WH(pOpPMAIIHH,
PETYIATUBHON SHEPTHH, IOPUIUIECKUX CTIOCOOOB M CPEACTB YIOPSIOUEHHUS U OXPaHbI 00-
IIECTBEHHBIX OTHOIICHNH, B PE3YJIbTATE YEr0 POKIAETCS MHOXKECTBO MOTSHIINATBHBIX ITy-
TEU ero pa3BUTHUS.

[lepeBojs B mpakTHUECKOE PYCIIO U0 MPUMEHEHHUsS] CHHEPIe€TUYECKOT0 MOAX0/1a B
HCCJEeI0BaHUU TOCYapCTBa, MPEACTABIACTCA BaXKHBIM PEILLIEHUE BOMPOCA, CBSI3AHHOIO C
BBIPaOOTKOIM COOTBETCTBYIOMIEH TMHAMHYECKONH MOJETH CaMOOPTaHU3AIIMOHHOTO Pa3BHU-
THUSI CUCTEMBI TOCYJAPCTBEHHON OpraHu3aliy 00IIeCTBa.

B 3aBepuieHnn XxoueTcsi OTMETHUTb, YTO MPEACTABICHHBIE MTOJ0KEHUS SIBIIAIOTCS JTUIIb
MaJIbIM 3B€HOM BOCXO/IAIIEH ClIMpaii Hay4yHO! MbIciaH. OJTHAKO CMEI0 IPEAONI0KHUTh, YTO
¢ XXI Beka omnpezensercs HOBasi MapagurMa Hay4YHOM pallMOHaIbHOCTH — HEOKJIaccuue-
ckas. BO3HUKHET ouepeqHOW THIl TOCYAAPCTBOIIOHMMAHUS M IPABOIIOHUMAHUS —
MPOrpaMMHO-ITOPUTMUYECKUH, 1 CHHEPTETHYECKHUS TEOPHUS B CBOIO OYepenb CIocoOHa
OyZeT BBICTYNHTh B KaUeCTBE KOMIIOHEHTA 00IIEMETOI0JIOTMYECKONH OCHOBBI.

[Ipodeccop kadeapsl TeoOpun mMpasa u rocynapcTa, a.10.H., Mypomyes [ . o Teme
OCHOBHOI'O TOKJIa/1a U3JI0KUII CIEAYIOLIEE.

[IpencraBineHHBIN AOKIIAM MOPOXKIAaeT OOJBIIE BOIPOCOB, YeM OTBETOB. B camom
Jiesie, 9YTO TaKoe CHHepreTudeckas koHuenmus? KakoBo ee mecto B ucropun? BozHnkaer
JIM OHA B TIyOOKOM APEBHOCTH BMECTE C TOCYAAPCTBOM, IO €T0 BO3HUKHOBEHUS, B HAIIN
JTHU UJTU TIPOHU3BIBAET BCIO HCTOPHIO YelIoBedecTBa?

JloctaToyHO mpouecTh ABE MEpBBIX (pa3bl pabOTHI, YTOOBI YOEIUTHCS, YTO aBTOP
HE BJAJICET UCCIEeNyEMbIM MaTepuanoM. Tak, B IEpBOM U3 HUX pedb UJIET O HAIIPaBJICHHO-
CTH JJAaHHOTO MCCJIeIOBaHMsI, COCTOSIIETO B AHAIN3€E «COCTOSHUS COBPEMEHHON ITMBHIIIN3A-
[IUH, TOTAJIBHBIX TPOOJIEM, CBSI3aHHBIX C aKTyalu3alluel, onTuMu3anueil u QyHKIuanza-
UeH Haeu FOCyILapCTBeHHOCTI/I»IO. Mexy TEM B COBPEMEHHOM MHPE HET €IUHOMU

19 3pipsinoe A.B. CuHepreTHdecKkas KOHIEKs rocy aapcTeononumanus. M., 2019. C. 3.
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[UBWIIM3AIHAA, & €CTh HECKOJIBKO IUBHIIM3anui. [Ipy 3TOM TpaHHIbl MEXITy HAMHU KakK B
COIIMOKYJIBTYPHOM CMBICTIE, TAK U B HICTOPUIECKOM BEChMa IO/IBIIKHBL.

Uro kacaeTcsi BTOpOii TONOBHHBI ()pa3bl, TO 34€Ch BO3HUKAET SIBHOE MPOTHBOPEUYHE
MEKIY aBTOPCKUM TIOCBUIOM 00 aKTyaJbHOCTH JAHHOUW TeMBI 1 HEOOXOAMMOCTBIO €€ aKTy-
aHM3aIHy, ONITUMU3AIH U (YHKIOIH3AIHH.

Bo BTopoii dpase «pazHooOpasHbie (HOPMBI TOCYIAPCTBEHHBIX 00pa30BaHHI pac-
CMaTpPUBAIOTCS KaK «M300pETEHHBIE WM NMPHUOOPETEHHBIE Pa3IMYHBIMHA HAlMOHAIBHO-
KyJIbTYPHBIMU coobmecTBamm»''. Eciu crmoco6oM uX (OpPMHPOBAHMS SBIAIOTCS JIHIIb
n3o00peTeHne UM npuodpeTeHne, T0 y Hac Mc4Ye3aeT UCTOPHA, IPOJYKTOM KOTOPOH 3TH
¢dopmbl sBisiroTcs. Torga, BUAMMO, HA €€ MECTe Haj0 IMOCTaBUTH OKHOPO, MATEHTYIOIIEE
N300peTeHHBIC (DOPMEL.

ABTOp paccMaTpHUBaeT BOJIO OTAEIHHOTO YeNIOBeKa KaK MEePBOUCTOYHUK SHEPTHH
rOCyIapCTBEHHO-IIPABOBOIM MaTepHH. A YTO TaKO€ TOCyIapCTBEHHO-IIpaBOBas MaTepus?
3T0 MOHATHE SIBHO TPeOyeT onpeeneHus, Ho ero HeT. CyMMUpYSCh, aKTyallu3upysICh, OT-
MeuaeT 3bIpsHOB A.B., SHEprus MHIUBUIAYaIbHBIX BOJIH (B IMOJTHOM COOTBETCTBHH C 3aKO-
HOM COXPaHEHHS SHEPTruH) OKa3bIBaeT Ha MAaTEPHUI0 CHHEPTeTUYECKHH (CaMOOpTraHn3yIo-
mni) 3P PexT.

Ho gem, kakumu (pakTopamu ornpesiensercs cama 3Ta BOJIsI, €CIIU 3HaYUTeIbHas 4acTh
WCTOPHUH YeJIOBEUECTBa, a TeM OoJiee ee MPaucTopus He 3HAIOT TOCYAapcTBa, a B Mpolecce
WCTOPHH U B Pa3HBIX KYJIBTypax roCy1apCcTBO MOHUMAETCS H CTPYKTYPHPYETCS OTHIOAb HE
onnHakoBo? IlombITka OOBSCHUT 3TO C TOMOIIBI0 MAaTEMaTHKH, KOTOPYIO MPeAsiaraeT 10-
KJIQIYUK, Ha Hall B3IV, HECOCTOSTENbHA, MOCKOJBKY IPEATONIaraeT HCIIOJIb30BaHUE
HapabOTOK W TICHUXOJIOTHH, W KYJIbTYpOJIOTUH, W PEIUTHOBENEHUS, U DKOHOMHYECKOM
HayKH, U T.1.

3bIpsiHOB A.B. BbICKa3bIBaeT IEHHBIE MBICTH O JABYX TEHACHIUAX (THIIAX) Pa3BUTHA
TOCYapCTBEHHOTO CTPOSI, COOTBETCTBYIOIINX ABYM Pa3IMYHBIM THIIaM ITOBEICHUS COIIH-
AITBHBIX CHCTEM — OTKPBITOMY, TUHAMHYHOMY W OPHEHTHPOBAHHOMY Ha CTaTHYHOCTH.
Opnnraxko 00BSICHEHUE IPUPOIBI TAKOTO Pa3eNIEHUs U €r0 SBONIONNHY MPEACTABISIETCS He-
yoeaurensHbiM. [lo aBTOpy, CMEHa MX OTPa)kaeT CKPBITHIA MYJIbCUPYIOIUA MEXaHH3M
BOJIHOBOTO Pa3BHTHs O0IIECTBa U TocynapctBa. U onsth 63 00BsICHEHHS OCTaeTCs BOIIPOC
0 (hakTOopax, ONpeneNsFoIINX CTONb TIIyOOKHE paszindus B MPHPOJE 3aKOHOMEPHOCTEH,
3TOTO TIpoIiecca.

Jloknmaauuk AenaeT MpaBHIIBHBIA XO, MBITAsACh B CBOEM HCCIEIOBAaHUH BBIUTH 3a
paMku ropuctpyaeHuun. Ho y Hero He xBaraeT akTHYECKUX 3HAHHH — HCTOPHUYECKHX,
PEIIMTHOBEYECKUX, ICUXOJIOTHYECKUX, MUPOBO33PEHUECKUX H T. JI., KOTOPBIE CTANHA OBl
OCHOBOW 3asIBIICHHON KOHIIECTILINY.

CBou Te3WChl HA TEMY HAYYHOTO CEMHUHApa M3JIOKMIIA J.10.H., mpodeccop Kadenpbl
MyOIMIHON TTOJIMTUKHN ¥ UCTOPHH TOCyJapcTBa u npaBa Hemwvimuna M.B.

CunepreTuka (OT rped. synergia — COBMECTHOE, COTJIACOBAHHOE JICWCTBUE) BBIMOJI-
Hset Gpynkuun Metanayku (B.I1. ManaxoB). CuHepreTHuecKuil oAXo ] IMUPOKO UCIONb-
3yercst Uisi OOBSICHEHHS M OOOCHOBaHUS TPOIECCOB, MPOHWCXOSAIINX B COBPEMEHHOM
o0ImIecTBe Ha OCHOBE CaMOPAa3BUTHA U CaMOperyJsinud. JlaHHBIN MOAX0] MPUMEHAM IS
W3YYEHHUS CIOXKHBIX OTKPBITBIX CUCTEM, HX CAMOOPTAaHHU3AIMH 1 3BOJIONH, PEaTn3yeTCs
B TIOHCKE IyTed COBEPILIEHCTBOBAHHSA COLMANBHON peallbHOCTH IIyTE€M BBISABICHUS

1 3uipsnoe A.B. CuHepreTidecKas KOHIEKs Iocy aapcTeononumanus. M., 2019. C. 3.
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Y UCTIOJIB30BaHHUS COJIEPXKALIMXCS B Hell UMITyJ1bcoB. CHHEpreTH4ecKasi MeTOL0JIOT U 1103-
BOJIAET MPOTHO3MPOBATH MEPEXOJBI OT COIMAIBHOIO Xaoca K COLMANBbHOMY TOPSIKY, U
Ha000poT. U 3T0 MprMEHUMO K TOCYJapCTBEHHO-TIPaBOBOM KHU3HH. Tak, COBIaJcHUE MH-
TEPECcOB YYACTHUKOB MPABOBOTO OOIICHUS, COTTIACOBAHNE UX YCUIMH MOXKET JaTh CUHEp-
rerrndeckuii 3pdexr, odecrieunBaronIyii MpaBoBOE Pa3BUTHE OOIIECTRA.

CocrosiHue MUpa — 3TO OTHIOAb HE CTAOMIBHOCTh U PaBHOBECHE, a, HAIIPOTHUB, HE-
YCTOWYHMBOCTH ¥ HEPAaBHOBECHOCTh. BEpPOATHOCTE M CIIy4aliHOCTD MPOSIBIISIFOTCS B UCTOPH-
YEeCKOM IpOoLecce ropas3lio MIUpe, YeM Mbl NPEACTaBIsLIN ce0e 10 HEeJaBHEro BPEMEHH.
HcTopus He pa3BopauMBaeTCsi B TOM HaIlpaBJIE€HUH, KOTOPOE MPEICKa3aal caMble TaJaHT-
JIMBbBIC AaHATMTUKHU M caMble cMelble npeackasareny. COOBITHIHBIN sl XapaKTepu3yeTcs
CIIOHTaHHOCTBIO M HETIPEICKAa3yeMOCTBIO. BO3MOXHOCTH JIF0IeH BO3AEICTBOBATh HA COLIH-
ANBHYIO PEaNbHOCTD, YIIPABISATH OOIIECTBEHHBIMU MPOIIECCAMH, PEATU30BBIBATE Pa3HO00-
pasHble MPOEKTHl Pa3BUTHS BecbMa OrpaHW4eHbl. OueBHIEH CHHEPTeTHYECKHH 3PdeKT
CTOJIKHOBEHHMSI CaMBbIX Pa3HOOOPAa3HBIX M HEONpeIeeHHBIX (PakTOpOB B cCaMOperyInpyIo-
HIeMcsl TIpoLIecce YIOPSA0UEHU XaO0THUECKUX oOmiecTBeHHbIX coctosHuil (I.B. Manb-
1eB). B To ke BpeMs Xaoc CriocoOeH MOPOoKaaTh HOBBIN MOPSIOK.

Db dext camoopranuzanuy B GyHKIIMOHHPOBAHIH CHCTEMBI MOJKET OKa3aThes Ooliee
3HAYMMBIM, 9eM 3 deKT opranuzanuu (yrnpasieHus). B To ke BpeMsi cyniecTByeT BO3MOX-
HOCTb CIIOHTaHHOTO BO3HMKHOBEHHMS MOPSIKA, H 3TOT MOMEHT MOYKHO YJIOBHUTH U 3auK-
CHpOBaTh, YTOOBI 00ECIICUNTh Ha KAKOW-TO MEPUOJ] YIPaBIEMOCTh CHCTEMOH (coluab-
HOH cHCTeMOit). DTaIbl aAaNTalMOHHOTO Pa3BUTH U KaTaCTPO(HOTO IMOBEICHHUS CHCTEMBI
CMEHAIOT NpyrT apyra u mukiandssl (B.I1. Manaxos). Bo3MokHO BO3pacTaHme CTENEHU
YHOPSA0YEHHOCTH CIOXHBIX HEPAaBHOBECHBIX CUCTEM 3a CHET UX camoopranmzanuu. [lpu
9TOM Ka)KJasl CHCTEMa OCTAETCsl OTPBITOM K BO3AEHCTBHUIO IPYTHX CUCTEM, TTOJIBEPIKEHA UX
BIIMSIHUIO.

CuHeprernueckast METOJOJIOT UL UCXOJUT U3 TOTO, YTO MPOLECCHl CAaMOOPraHU3aLuu
MIEPBUYHBI 10 OTHOILICHHUIO K OpraHu3anuy (YIpaBiIeHUIo, PEryJInpoBaHuio). B pa3Hbix 00-
JIAcTSIX HaY4YHBIX 3HAHUH BBICKAa3bIBAIOTCA MPEIOIO0KEHHS OTHOCUTENBHO TOTO, YTO MPH-
POJHBIE U COLMAIBHBIE CHCTEMBI MOTYT JIOCTUraTh BBHICOKON CTENEHH yMOPSI04EHHOCTH
Ha OCHOBE camoperyisiun. OJHaKo cleayeT MPUHATH BO BHUMAHHUE, YTO KakK IPaBo, TaK U
roCyIapcTBO, OTHOCSTCSA K T€M CHCTEMaM, KOTOPbIE HYXXKIAIOTCSA B yNPaBJICHUH, B CHILY
YEeT0 X MOXHO HICHTH(HUIMPOBATH KaK OTHOCUTEIHFHO pPaBHOBECHBIE cucTeMEbl. [Iprpona
MIpaBa TaKOBa, YTO OHO SIBJISIETCA HOPMATUBHBIM PETYJIATOPOM COLUAIBHBIX OTHOLICHUH.
IIpupona 1 cyIHOCTb TOCyAapCcTBa MPOSBIISAIOTCA B CHCTEMHOM IIOCTPOSHUH €r0 OPraHOB
1 UHCTUTYTOB. U 3TN 00CTOSATENHCTBa HEOOXOIUMO YUUTHIBATE IPH IPUMEHEHUU CHHEP-
reTU4eCKOM METOM0JIOTHH K TOCYJapCTBEHHO-TIPABOBBIM SIBIICHHUSIM U IIPOLIECCAM.

l'ocynapcTBeHHOE yrmpaBieHHE B KJIACCHYECKOM BapHMaHTE IMOHMMAETCs Kak CO3Ha-
TEIbHOE BO3/ICHCTBHE Ha OOIIECTBEHHBIE OTHOIIEHHUS U MPOIIECCHI B IENIAX MO KaHUs
UX COCTOSHUS M oOecreueHHs TUHAMHUKH MX Pa3BUTHs B paMKax ONpeAeNCHHBIX (OpM.
B cuHepreTnyeckoM KOHTEKCTE TOCYAapCTBEHHOE yIpaBlieHHE ClelyeT IOHUMATh KakK Co-
JEeMCTBUE CaMOPa3BUTHUIO PA3HOI'O POJA MOACUCTEM M JIOKAIBHBIX IIPOLIECCOB B CHCTEME
rocynapctea (A.B. 3pipsnoB). Ecnu B mepBoM BapuaHTe OpraHU3aiy YIPaBISHHS JTIOIH
M UX COOOIIECTBa CTAHOBSTCS OOBEKTOM YIIPABIEHHUS CO CTOPOHBI TOCYAapCTBa U €ro
CTPYKTYP, TO BO BTOPOM CJIy4ae OHH BBICTYIAIOT B KAYECTBE AKTUBHBIX CyOBEKTOB, IOTEH-
[I1aJl KOTOPBIX IPH MPaBUIBHOM COTJIACOBAHMH MHTEPECOB MOXKET CTaTh Mpeodpasyrouen
CHJIOW, 4TO o00ecneynT HOpMalbHOE (YHKLIHMOHHUPOBAHUE M TBOPYECKOE pa3BUTHE
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oOmiecTBa U rocyapcTBa. TeM caMbIM MPerMyIIIecTBa BTOPOTO MOIX0a K TOCY/1apCTBEH-
HOMY YHpaBJICHUIO OYCBUIHBI. O]lHaKO OCTalOTCA OTKPBITBIMH BOIIPOCBI O KPUTCPUIX
I/I)ICHTI/I(I)I/IKH.LII/II/I CaMOPAa3BUBAIOIIUXCA CUCTEM U OACUCTEM, BBIAABJICHUU U COTJIAaCOBAHNUN
UX MHTEPECOB BHYTPH U BOBHE, (popMax M crmocobax KOOpAMHALMK pa3HOHANPaBIECHHBIX
WHTEPECOB, MOJIEPKaHUH IIEIOCTHOCTH FOCYIapCTBEHHOT0 MexaHu3Ma. Bee 3To u MHOTOE
JIPYTOe COCTaBIISeT KAaTaJIOT MPOOJIeM 1 331a4, KOTOPBIMH JOJKHA 3aHUMATHCS TEOPETHKO-
IpaBOBasd HayKa B IJIAHEC IPUMCHCHUA CHHCpFeTH‘IeCKOﬁ METOAO0JOTHH.

P.M. Annanvies, K.10.H., JOUEHT Kadeapbl TCOPHUHU MIPaBa U TOCYAapCTBa COOOIIHII Clie-
nytomee. C pacrnagom CCCP B 0Te4ecTBEHHOM I0pUINYECKON HayKe CTaIM MOMYJISIPHBIMU
OTKa3 OT JAMAJCKTHKO-MATEPUAIHCTUYECKOTO METOAa B HCCICOBAHHUAX, a TaKXKe ero
oryJibHas KpuTHKa. Ha rmepBrIii mi1aH BRINLTA «HOBOMOHEIE)» METO/bI, HEPEAKO 3aUMCTBO-
BaHHBIC U3 APYruX oOJacTell HayK, K KOTOPHIM AKOOBI HE JaBajid MPUOETHYTh B paMKax
CHUCTEMBI COBETCKOU HayKH. HOHYIDIpHBIMI/I CTaJIn UJICHU Cy6LeKTI/IBHOFO nacajamnudmMa —
TakMe KaKk FepMEHEBTUKA M CcHHepreruka. llocnepHss, 1o yBEepeHHUSIM aBTOPUTETHBIX
YYEHBIX-TIPAaBOBEJIOB, IIIJIa HA CMEHY JUAIEKTUYECKOMY MaTepHalM3My U Hecla 3a co0on
MTOMCTHHE PEBOTIOIMOHHBIC TTPEOOPa30BaHMS BO BCEH OTEUCCTBEHHON IOPUINICCKON TOK-
TpuHe. [Ipn 3TOM 3auacTyio quaneKkTuka Morja ObITh MPeACTaBIeHa KaK YaCcTHBIN CiTydai
CHUHCPI'CTUKU. B ocHOBHOM Bce TE3HCHI CBOIHUIIUCH K «XBaJaeOHBIM oaaM» IO OTHOIIICHUIO
K CUHCPI'CTUKC U €€ BLICOKUM MCTOJ0JIOTHUCCKUM CHOCO6HOCT$1M. OIlHaKO y6e,[[I/ITeJ'[I>HI)IC
(haKThI, TOATBEPKAAIOIINE TO, KAK CHHEPreTHKA paboTaeT B TEOPUH rOCYIapCcTBa U MpaBa,
KaK MPaBUIIO, HE TIPUBOIIIHCH.

Takoe 10JI0KEHNE JACJI OLLIO HCYAMBUTECIbHBIM, TaK KaK BECb dHAJIN3 MCXaHU3MOB
CaMOOpPTaHM3AINH, IPOSIBILIIONTIX ceOsl B 007IaCTH TpaBa, MPEACTaBIUT co00# mapadpas
MOJIOKEHUH JuaMara ¢ MCIOJIb30BAaHUEM TEPMMHOJIOTUH TTOCTHEKJIACCHUYECKOH mapa-
JTUTMBEI.

[lo MHEHHIO CTOPOHHHWKOB CHHEPTeTHKH, TAKOH TMOJXO0/ MO3BOJIAET BBISBIATH JEH-
CTBUE CIY4YailHOTO B 3aKOHOMEPHOM Pa3BUTHH OOIIECTBA, OJHAKO CYIECTBEHHOTO JIOTIOJ-
HCHUA K I[HaJICKTH‘ICCKOﬁ TPAKTOBKC IEPEXoaa U3 «BO3MOKHOI'O» B <<IICI>'ICTBPITGHBHOC)>
OHU He IPUBHOCAT. Tak, KOHKPETHO-UCTOPHUUECKUIA MOAX0]] ObLT OOBSIBIICH OTHUM U3 3JIe-
MEHTOB CHHEPIeTUYECKOTO N3YUYCeHUSI MEXaHU3MOB IMPABOBOW CAaMOOPTaHHU3AIIUHU, CYTh KO-
TOPOT'O BBEIPAKACTCS B U3YUCHHH MHOT000pasus (pakToOpoB, OMPEAEIMIONINX OOIIEeCTBCH-
HBIE OTHOIICHHUS B Chepe MPaBOBOTO PETyIMPOBaHus. PaHee W3BECTHBIN 3aKOH STUHCTBA U
060pBOBI TPOTUBOIIOIOKHOCTEH CTal N3ydeHHEM (PeHOMEHOB TapaMeTPOB MOPSIKA BO B3a-
UMOCBSI3U B (hopMe KOHKYPEHIIMH W KOOMEpaLuH, a JUaJCeKTHIECKOe COOTHOILICHUE BO3-
MOKHOCTH H JACHCTBUTEIBHOCTH CTAJIO POOIEeMON HEYCTOHYHMBBIX COCTOSIHUN MEXaHH3Ma
CaMOOpraHU3aluy U TCHACHIUN K HETMHEHHBIM U3MEHEHUSAM [IPABOBOU KU3HH.

B paccmarpruBaeMoM HamMu cerofHs W 0€3yCIIOBHO 3aCITy’KMBAIOIIEM BHUMAaHUS J10-
kiane 3eipsiHoBa A.B. « CuHepreTHdeckast KOHIICTIIHS TOCYapCTBOIIOHUMAHMS THATICK-
TUYECKHI METOJ CTOUT IICPBBIM U OCHOBHBIM B MCTOI[OHOI‘I/I‘ICCKOI\/'I OCHOBC UCCJICJOBaHUsI,
HECMOTpsI, Ha TO, YTO NPEMET HCCIEeTOBaHU CKOpee MoIpa3yMeBaeT MPHUOPUTETHOE HC-
MOJIb30BaHNE UMEHHO CHHEpPreTHdeckoro moaxonaa. [loaromy cuHepreTrka He MOXKET Cy-
IIECTBEHHO JOTIOJIHUTH U TeM OoJiee 3aMEHUTh JTHAIEKTHKY .

Bwmecte ¢ TeM CHUHCPICTHUKA KaK METO/I, OHI/IpaIOIlII/II‘/'ICSI Ha MOCTPOCHUEC MaTEMATUYC-
CKMX MOJEJIEH HEJIIMHEWHON JUHAMUKH, MOXET PACCMAaTPUBATHCS B KA4ECTBE UHCTPY-
MEHTa, IPUMEHUMOTO Ha SMITUPUYECKOM 3Talle COIIMATBLHO-TIPABOBBIX UCCIIEIOBAHUIN MPO-
THOCTHYECKOTO XapakTepa. TemM He MeHee, HAa ypOBHE JHAJEKTHYECKHX OOO0OIIeHUI
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(Ha TEOpPETUIECKOM YPOBHE), TJie TIPOIlecc TIO3HAHUS BEIETCS B paMKax 3aKOHOMEPHOCTEH,
CHHEPTeTHKA, KaK U APYTHE SMIUPUICCKUE METO B, MaJOTIPUMEHNMA.

B 3aknro4uTesbHON 4acTU CeMUHapa JUPEKTOp ropuaudeckoro umHceruryra PY/IH,
K.}0.H., JIOLICHT KadeJpbl TEOPHH IpaBa u rocynapcrsa 3unxosckutl C.b. TOABEI UTOTH.

HNHutepec coBpeMEeHHON I0PUANYECKON HAYKH K MEXIUCUUILTMHAPHBIM METOJAM UC-
CJe10BaHus, JEHUCTBUTENBHO, UMEET MecTO. OJIHAKO MIPEICTABISETCS BaKHBIM IPU UX UC-
MOJIb30BAaHUH B IIPABOBOM JIUCKYPCE HE YTPATUTH 32 METOJOJIOTHICCKUMU YIIPAKHECHUSIMHU
NPUPO/Yy M3ydaeMbIX MPABOBBIX siBJIeHUI. He MeHee 3Ha4MMOIi SIBJIsIETCS CIIOCOOHOCTH
PasTPaHUYUTh MEKIUCIUIUTHHAPHBIE METO/IbI, KOTOPBIE IPUBHOCST YTO-TO HOBOE B IOPH-
JIUYECKYI0 HaYKY, U METOJIbl, KOTOPBIE JINOO KOHIIENITyalIbHO HE MPopaboTaHbl 10 KOHIIA U
B OTOH CBSI3U HE MOTYT JaTh OOBEKTHBHBIX U IOCTOBEPHBIX PE3yJIbTaTOB ITO3HAHMS ITPABO-
BBIX SIBICHUH, 0O MO CBOEH CYTH MOBTOPSIIOT HE B CAMON TOYHOM M MOJIHOW BapHalllu
Hay4HBIC METOJIOJIOTHYECKHUE TTOIXO/IbI, CIOKHUBIIKECS paHee. JJyMaeTcs, 9To Kak pa3 Imo-
CIICHUN CIydald Mbl B 00CYXKIaeM.

OO0parieHue K CHHepPreTHKE B paMKaX HayYHOTO UCCIIEIOBAHUS CTABUT PsIJl BOITPOCOB.

IIepBblil BOIIPOC — HACKOJIBKO ATOT METOI0JIOTMYECKUM MTOAX0/I, CACTEMHOCTh KOTO-
POTO JI0 CHX TOP BBI3BIBAET COMHEHHMSI, TPHUHIUITHAIBHO OTIIMYAETCS OT CHCTEMHOTO TIO/I-
X0J1a, KOTOPBI IeTAIBHO ObLI MPOPA0OTaH U AKTHBHO IIPUMEHSIETCS eIIIe C IPOIIIOro BeKa
B OTCUYECTBCHHOU IOPUANUECCKON U MHBIX COIHMAIbHBIX HayKax?

BTopoii Bonmpoc — HACKOJIBKO KOHKPETHOE CHHEPIeTHUYECKH OPUEHTHUPOBAHHOE HC-
cienoBaHue (MCCIeIOBaHME MTPOOIEMBI TOCYIaPCTBOTIOHUMAHNS) YIUTHIBACT CIICITUDUKY
M3y4aeMOM IOPUANYECKON PeaTbHOCTH, TPOAEMOHCTPHUPOBAHO JIN KOPPEKTHOE NMPUMEHE-
HUE CHHEPTreTUYECKUX 3aKOHOB, MPUHIIUIIOB U KaTErOPUH K MIPEIMETY UCCIICTOBAHUS?

Tpetuil Bommpoc — HACKOJIBKO B MCCJIEIOBAaHUU MPEOAOJIIEHO BOCIPUATHE CHHEpre-
TUKHA KaK KOHTJIOMEpaTa Pa3HOPOJHBIX MPEJICTABICHUH 00 IOPUANYECKUX SBIICHUSX, HE
MpeobIaatoT I HEeOoMPeaeIeHHOCTh, MeTa(hOPUIHOCTD CYKICHHNA, UX BEPOSTHOCTHBIN
XapakTep HaJ YeTKOCThIO, OOBEKTHBHOCTHIO M 00OCHOBAHHOCTHIO HAYYHOTO OPHIHYE-
CKOT'0 3HAHHMS, BO3MOKHOCTBIO €r0 BepUpHKAINHU?

Bo3MoxHO, pa3MBIILIEHUS HAJ YTUMHU BOIIPOCAMHE BEIyT aBTOPa K UHBIM, YK€ 3HAKO-
MBIM, METOJOJIOTUYECKUM MapagurMaM — CUCTEMHOM u quanektuueckoil. K Tomy ke B
camoii paboTe CHHEPTeTHIECKHA TTOIX07] MPOBO3IIIANIAETCS YaCTHI0 CUCTEMHOTO MOIX0/1a
K TIOHMMAaHHIO TOCYAAPCTBA, B CBSI3U C ATHM TEPSIETCS €r0 CaMOCTOSITeIbHAsI 3HAYNMOCTb,
a cleioBaTeNbHO, M HayyHast HOBH3HA MCCIIE0BaHUs MPOOJIEMBI rOCy 1apCTBOITIOHUMAHNUS
¢ 0003HaUYEHHBIX METOJIOJIOTHYECKHUX MTO3ULINH.

Hoxnan A.B. 3eipsiHoBa «CHHEPreTUYECKUN MOAXO0A B TOCYIaPCTBOIIOHUMAHUN 3a-
CITy’)XKMBaeT BHUMaHUS, B IIEPBYIO OUYepPelb, IOTOMY 4TO B pabOTe MPUCYTCTBYET MpEeIMET
JUIsE O0CYXJIEHHsI — B KaKOM Cllydae METOIOJIOTHYECKUI TMOAX0J MOXKET 00eCHeuuTh
Hay4YHYIO HOBH3HY M3bIcKaHUA? [Ipu 06CcTOATENIEHOM OTBETE HA 3TOT BOIIPOC MCCIIEOBA-
HHUE ()eHOMEHa TOCyAapcTBa ¢ 0003HAYCHHBIX MO3UIMK MPEICTABISIETCS MOTCHIUATBHO
MEPCHEKTUBHBIM C YYETOM BBICKA3aHHBIX 3aMEUaHUN.

HayuHo-meTononorudeckuii ceMuHap « CHHEpreTHYECKUH MOAX0/] B TOCYIapCTBOIIO-
HAMaHUU: IPOOJIEMBI M pa3BUTHUEY TPUBIIEK BHUMAHNE MOJIOJBIX YICHBIX, aCCUCTEHTOB U
acnmpaHToB Kadeapsl. [locie BRICTYIIIEHHS OCHOBHOTO TOKJIAYHKa ObLIO 3aJaHO MHOXKE-
CTBO BOIIPOCOB TI0 TEME, COCTOSIIMCH OXKHMBIICHHAS! TUCKYCCHUS U O0CYKICHHE.
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