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AHHOTauma

CocylectBoBaHne heHOMeHOB LMdpoBM3aLmMmn 1 Npasa 0bycnoBMBaeT UX B3aMMOBIUA-
HWe 1 akTyannaupyeT 3agady UccieoBaHus NPOSBSIOLIEroCs Mo OTHOLLEHWIO APYT K Apyry
BO3JENCTBUS U U3MEHEHWNI, KOTOPOE OHO BbI3bIBAET. TexHn3aumsa obuiectsa cnocobCTBO-
Basia ero AanbHeliemMy pasBuUTUIO, €e Lenn 1 HanpaeieHUs BO MHOMOM OMpenensivch
Ny6AMYHBIMA N UHBIMU COLMANbHBIMU MHCTUTYTaMW, BKJIIOYAs NpaBo. B coBpeMeHHbIl ne-
puon, UMbPOBN3ALIMA HAXOAUTCA B TOM XE€ PYClie COYeTaHus CoLManbHbIX Y TEXHUYECKUX
MexaHM3MOB yrpaBiieHns 06LLEeCTBEHHbIMWU NPOoLeccamMm, NPUYEM B LLIMPOKOM Coumasb-
HO-3KOHOMWYECKOM KOHTEKCTE W B CBA3M C peannsaumen cTpaterniecknx HaumMoHasnbHbIX
uenen Hawer ctpaHbl. O4eBMAHO 3aMETHOE BUSIHWE aHaNOMMYHbIX SABAEHWI U NPOLECCOB
1 B 3apybexHbIX cTpaHax. T obCcToaTeNnbCTBA NpeaonpeaensioT Bbi30Bbl npaey. B cra-
Tb€ CAenaHa nonbiTka PacCMOTPETL NPaBoOBbIe NPOONeMbl LMPPOBM3aLUN C TOUKM 3PEHUS
KOMMIEKCHOI0, MEeXO0TPAaC/IEBOrO 1 CUCTEMHOIO aHann3a, KOTopblii MO3BOUI NPEeoa0NeTh
Ype3MepHYI0 crneunannaaumio OTPac/eBbIX IPUANYECKMX HAyK, UMETb B BUOY ONHAMUKY
COOTHOLLUEHUS! HALMOHANBHOMO M MEXAyHAapOAHOro MpaBa, a Takke Y4uTblBaTb KOHTEKCT

a4
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DOCTUXXEHUI ApYrMx OOLECTBEHHbIX HayK. HoBenwme LmMdpoBbie TEXHONOMMW HAMONHAOT
byHKLUMOHaNbHOEe BO3AECTBME NpaBa HOBbIM COAEPXaHNEeM, 4TO, BO-MEepPBbIX, HAXOAUT OT-
paxeHue B AMHAMMYHO pa3BMBAtOLLLEMCS OTPAC/IEBOM 3aKOHOOATENbCTBE, 8 BO-BTOPLIX, B
KOHLLEHTPUPOBaHHOM BUAE NPOSIBASETCS B GOPMUPOBAHMM HOPMATUBHbIX MPaBOBbIX akTOB
obLiero xapaktepa, cosgaowux 6asy undposmsauumn. Lindpposmsauma npeobpasyeT xa-
pakTep OesTeNlbHOCTU CyObekTOB npaBa M 0O6bEMbl UX NMPABOOTHOLLEHWIA, MOPOXAAET HO-
Bble GOPMbI NPUHATUS yNPaBieHYECKMX PELLEHNIA U OTBETCTBEHHOCTM 32 UX HEVCMONIHEHNE,
npo6siemMaTnarpyeT TeEMaTUKY IOPUANYECKON NPUPOALI TEXHUYECKOrO (3/1eKTPOHHOro) npa-
BOBOIO akTa 1 ero MecTa B CMCTEME NPaBOBOW PErynsauumn, CTaBUT BONMPOC O BO3MOXHOCTSIX
1 npegenax asToMmatnsauumn npasa. ABTOpbl MPUXOANAT K BbIBOAY, HYTO B YCJI0BUSIX LM POBOIA
TpaHchOopMaLmMm 3KOHOMUKKN, coumanbHOM cdepbl U rOCYAaPCTBEHHOMO yNpaBAeHMs NPaBo
COXPaHSIeT YCTOMYMBYIO POJib PErYNSATOPA COLMANbHO-3KOHOMUYECKMX U UHbIX 0OLLECTBEH-
HbIX MpoLLeccoB, obecneynBas Kak CTabuibHOCTb, Tak U HeobxoaumMyto NnpeobpasoBaresib-
HYIO AeATeNbHOCTb UHANBUAYYMOB U MYB6IMYHBIX MHCTUTYTOB.

KniouyeBsie cnoBa

uMdpoBmn3aLms, HauMoHaNbHOE NpPaBo, MeXAyHapoaHOe Mpaso, OTpacfieBoe 3akoHoAa-
TesNbCTBO, UMPPOBOE NPaBO, TEXHUYECKNM (3NEKTPOHHbIN) HOPMAaTUBHbIM NPaBOBOM akT, LMd-
pOBbIE MpaBa, aBToMaT13auus npasa, CyobLeKT npaea, topuanyeckas OTBETCTBEHHOCTb.

Ansa uutupoBaHua: Tuxomuposa [0.A., Knuurud H.B., LlomaptoBa ®.B., Banbxaesa C.b.
MpaBo n umdposas nHdbdopmauus // Mpaso. XypHan Beicwen wKonbl SKOHOMUKKU. 2021.
Ne 2. C. 4-23.

YAK: 340 DOI: 10.17323/2072-8166.2021.2.4.23

BeepeHue

MeHnsiercst u mpaBo B YCIOBUAX LudpoBoit Tpanchopmanym? Bompoc aTot
OYeHb aKTyaJ/IeH ¥ B TEOPETUIECKOM, 11 B IIPAKTIUECKOM IUTaHe. BHepeHne HOBBIX
1M(POBBIX TEXHOIOTUI B pasHble chepbl 00IIeCTBEHHON XXI3HYU CO3/IaeT BIleyaT-
JIeHMe, YTO OOLIeHIe CTAHOBUTCS OIIEPATUBHBIM U ITIACHBIM, a pellleHsI IPUHIIMA-
I0TCs HAIIPSIMYIO, Yepe3 OTKPBITHI AUanor. DTO 00bIIeHHOE IIPeiCTaB/IeHNE MIMeeT
DTy6OKIIe KOPHM, HO HeOOXOVIMO ITOJIOMTY K HeMY C HayYHOJ TOYKY 3peHMs.

[TpaBo obpasyer CTPOVHYI0 CUCTEMY 00s3aTeIbHOTO HOPMAaTMBHOTO pery-
NMMPOBaHNUsl OOIEeCTBEHHBIX OTHOLIEHWI, OBEIEeHNs TPaXKAAH U [IeSITeNbHOCTH
opranmsauumit. B mocnegnee Bpems B Poccunm cmosxnnoce JOBOIbHO pasBUTOE 3a-
KOHOJIaTe/IbCTBO, KOTOPOE IepeXMBaeT CTPEMUTENbHOe OOHOBJIEHNE B CBSI3U CO
TPYZAHOI CUTYalMell ¢ MaHAeMMell, TPYFHOCTSAMM BO OTHOIIEHUAX C JPYTUMMU TO-
CyJlapCTBaMM 1, HaKOHell, monpaBKkamu K Koncturynunm Poccuiickoit @epepanun,
Tpebyromumy ot npasa AnHamuyHoi Hactpoyiku [Khabrieva T.Y., Klishas A.A.,
2021]; [Khabrieva T.Y., 2016].



lpaBoBasi MbIC/lb: UCTOPUSI 1 COBPEMEHHOCTb

ITepen Hamu nBa peHOMEHaA: IPABO — KJIACCHYIECKOe, TPAANIIOHHOE, OOHOB-
nsieMoe, U IMQpoBU3aNsi, KOTOPask OTPa’kaeT HOBBIN XapaKTep U sI3bIK B3aMMO-
OTHOUIEHMS MEXIY 4e/I0BEYECKMMM JIMYHOCTAMU U opraHmsanuAmu. Kak oHm
BCTPEYAIOTCs, BAMUAKT APYT Ha IPYTra, KTO U3 HUX IPUOPUTETHEE U BBITECHSET
1 OJHO siBNIeHMe pyroe? JIo0ble OZHO3HAYHbIE OTBETHI HA 3TU BOIPOCHI OYAYT
HeIpaBWIbHBIMY, TIOTOMY 4TO U IIPaBO CYIIECTBEHHO B/IMAET Ha Ipolecc mud-
poBu3anuy, u IUQpoBU3anyA BO3[EIICTBYET Ha IIPAaBOBOE PETY/IMPOBaHNE, €ro
bopMBbI, IpaBOCO3HAHNE TPAKIAH.

1. MpaBoBbie npoonemMbl UMPPOBU3aALUN

MpIcMTeNy MPOLUUIOTO IOTPATV/I MHOTO YCWUINIA, YTOOBI PaCKpPBITh 3aTrajiKu
Hay4HO-TEXHIYECKOTo mporpecca. VM kasanoch, 4To B OyaylneM MOXXeT HacTy-
IUTH 001eCTBO, KOTOpOe OyZieT MMeTh ApyTue perynaropsl. O. JHrennc B pabore
«AHTH-[JIOpMHT» TIPefIONIOoXII, 4YTO B OY/yIeM Ha MeCTO YIIpaB/IeHMs II0gbMM
IpUJeT YIpaBlIeHNe BellaMy, IPOMU3BOACTBEHHBIMU U TEXHMYECKUMIU IIpoIiec-
camu [IHrenvc @., 2019: 460-476]. Ho ynpasneHne mogpbMy He YXOIWUT: TIOAN
CaMJyl YIPaBJIAOT STYMM NPOLeCCaMy ¥ COOCTBEHHBIMY B3aVIMOOTHOLIEHVISIMIL.
B Hamreii ctpane B 1970-x ropjax paspabaTbiBanach 0OIIerocy/jlapCTBEHHAs aBTO-
MaTM3VMPOBAHHAsA CUCTeMa YIpaBIeHUA HapOJHBIM X03sA1cTBOM. [loaToMy pac-
CMaTpuBaeMas TeMa He BO3HMK/IA BHE3AIIHO, OHA MIMeeT H0raTyio IpefibICTOPHIO.
YenmoBek AyMan Haji TeM, KaK UCIIO/Ib30BaTh JOCTVDKEHMA HAyKM M TeXHMKU I
pelIeHN COLMATbHBIX, 9KOHOMIYECKMX VI MHBIX 3ajad.

B nocnegnee BpeMs MOABWINCH PabOTHI, KOTOPBIE CIELVATbHO MOCBAIIEHBI
TeMe nmdposusanyy B GoKyce Ipasa: IpefjIo>KeHa IOPUANYecKas KOHIeIIIVs
poboTHU3aIMM, PACCMOTPEHBI BOIIPOCHI HAPYIIEHNs HOPMATUBHBIX IIPAaBOBbIX aK-
TOB B HOBBIX IIM(DPOBBIX Pe>KMMaX, BbIABIEHBI clielU(IKa Y IePCIeKTUBEI IIPaBoO-
BOTO perynpoBaHye 000poTa JaHHBIX B TOCY/JapCTBEHHOM yripasieHuy [Tamamnu-
Ha 9.B., IOxxakos B.H. n ap., 2020], nmpociexxeHbl 9KOIOTMYECKIIE UMIIEPATUBLI B
3akoHax ¥ >kusHu [boromo6os C.A., 2020], Taxoke Hy>)X/afoIyecss B MOIIHOI MH-
bopMaIIOHHOI IOAKEPIKKe, MCCIejoBaHa TpaHChopMaLusa MHCTUTYTOB OI0/KeT-
HOTO IIpaBa B yClnoBMAX Lugposoit pesomonuyu [Aptioxus P.E., IToerknna H.A.,,
2021] m gp. OtV pabOTHI ITOKA3BIBAIOT, YTO HAYYHBIE HAPAOOTKM pacCMATpUBaeMOI
TEMATVKY y>Ke HaKOIUIEHBI, eCTb 0araxx, KOTOPbIil HA/IeKUT OCBAauBaTh.

BmecTe ¢ TeM B COBpeMEHHOM KOHTEKCTe OTHOIIEHMII IIpaBa M HayYHO-TeX-
HIYECKOTO PasBUTVA BO3ZHMKAET MHOTO HOBBIX ) MHTepecHbIX pobieM. Ilepsas
npo6ema, Tpebylolas MosICHEHYS, CBsI3aHa C COBIIafieHyeM cdep paBOBOTO pe-
rynmupoBanua u nudposusanun. Llupposnsaiusa cTpeMUTe/IbHO «BPBIBAETCS» B
pasHble cdepbl, ITe-TO COKpYIIas, I7ie-TO CYI[eCTBEHHO 00/1eryast )X13Hb YeloBe-
YeCKUX TUIHOCTEN U IeATeTbHOCTb OpraHM3aLNI.
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B obnacty rocyjapcTBEHHOTO YIIpaB/ieHVs IV(POBMU3AINA CYLIECTBEHHO BIIV-
seT Ha cofiep>KaHye KOMIIETeHIIMY ITyO/IMYHBIX OPTaHOB TaKyM 00pasoM, 4TO OfHU
(GYHKILY OTHAAIOT, @ APYTYE 3aMelAI0TCA. B 4acTHOCTI, BMECTO IPOMaJIHOTO II0TO-
Ka OTYETHOCT U IIPOBEPOK IIOJIE3HEE VCIIO/Ib3YIOTCA aHA/IMTIYECKYIE VI IPOTHO3HbBIE
paspaboTku. BBomuTcsa HOBBII 0OOPOT HAHHBIX, KOTOPBIN MO3BO/IACT PACIIMPUTD
MH(OPMALVOHHYIO 6a3y YIIpaB/IeHYeCKIIT PELIeHNIT U AeJICTBUIA, YTO CYIeCTBEHHO
obreryaer rocygapcreHHoe ypasyenye [[Inmmnenko A.H., 2021: 114-189].

B sxoHOMMUeckoit chepe poOOTHI aKTMBHO BHE[PSIIOTCS B IPOMBIIUIEHHOCTD
U CTPOUTENHCTBO, YCIIEIHO BBIIIOIHAA MHOTME IIPOU3BOJCTBEHHDIE Y TEXHOJIO-
rudeckue onepanyn. OcobeHHO HarsHbI IMQpoBbIe HOBalMy B cdepe cepBrca
VI COLVIAJIBHOTO OOCTy>KMBaHMA. MHOTYE YC/TyTH ITOCTEIIEHHO TIePEeBOAATCS B pe-
YKUM 97IEKTPOHHOTO OOII[eHVsI TOCPECTBOM 3/IEKTPOHHBIX TIOPTAIOB, Yepes3 KO-
TOpbIe TPaXAaHe MOTYT 00paIaThCs IO BOIIPOCAM peannsaliiyi CBOMX MeHCHOH-
HBIX, TPY/IOBBIX, )KVIMIIHBIX U MHBIX COL[MA/IbHBIX NTpaB. B o6mactu o6pasoBanms,
HayKM ¥ KyIbTYpPBl BOCIPUMMYMBOCTD COIVIATBHON cdepbl K nydpoBmsanym
TOXKe OYeHb 3aMeTHAa. Tak, B YCIOBUAX IAaHAEMVM OOydaroliyecs MOCTeNeHHO
IIepellUIV B OHJ/IAITHOBBI peXXVM ITOTy4eHs 3HaHuiL. B cdepe sxonmornm, oxpaHsl
OKpY>KaloIlell cpenbl, cOepesKeHMsI K/IMMaTa, JTeCHBIX MAacCUBOB W JPYTMX IPU-
POZHBIX 60TaTCTB MOHUTOPYVHT C IIOMOIIBIO HOBBIX TEXHUYECKVX CPEICTB TAKXKe
VIMeeT CYIIeCTBEHHOE 3HAaYEHIIE.

Bropas npob6nema 3akio4aeTcsi B IepeMeHax, KOTOpble IPOVCXOAAT B IIpa-
Be B YC/IOBUAX IIOBCEMECTHOTO BHEJPEHMsI COBPEMEHHBIX I[M(POBBIX TEXHOIO-
ruii. [IpegMeT paBOBOTO peryInpoBaHus IpeobpakaeTcsi, HO COIMaabHasl POTIb
IIpaBa B yIOPsAOYEHNY OOIIeCTBEHHBIX OTHOILEHNMII He MeHseTcs. [Ipu aToM ero
GYHKIMOHA/IbHOE BO3JIE/ICTBME HAIIOMHAETCS HOBBIM COJiep>KaHMeM, YTO HaXo-
IOUT OTpakKeHMe IIpeXJie BCero B AMHAMIYHO Pa3BUBAOLIEMCA OTPac/ieBOM 3aK0-
HopaTenbCTBe: TpaxgaHckoM [CununbiH C.A., 2020: 73-171], TpyRoBoM, 9KOJIO-
TMYeCKOM, afMVHUCTPATUBHOM, 00pa3oBaTe/IbHOM, MEJVILIMHCKOM U JIp.

B vactHOCTH, B I'parkanckom Kopekce Poccuiickoit Pefepanyy MosBAAI0OTCS
cTaTby 0 IMQPOBBIX IpaBax, TpymoBoit komekc Poccuiickoit epgepanyn coBep-
LIEHCTBYETCSA C YY€TOM COBPEMEHHBIX PEXMMOB TPY[IOBOI HeATeNIbHOCTI. B 1e-
JIOM OTpPACIeBO€ 3aKOHOAATENbCTBO HECMOTPs Ha [JOBOJIBHO BBICOKUII YPOBEHDb
PasBUTHS, HY>KJA€TCA B MOJePHM3ALNIL, YTOOBI Ipak/jaHe Y IOpUAYecKye JIIIia
JIETKO B3aMIMOZENICTBOBA/IN C IIOMOIIBIO 3/IEKTPOHHBIX TeXHOIOTHIA.

[ToMuMO OTpacieBOro 3aKOHOZATENbCTBA HEOOXOAVMO aKIEHTMPOBATh BHM-
MaHMe Ha IOSIBJIeHUY OOIMX IIPaBOBBIX aKTOB, KOTOpBIE CO3JAT 6a3y mud-
poBusauyu. Eme B 2017 ropmy 6bima paspaborana Crparerms pasBUTHA VH-
dopmaunonunoro obuiectBa B Poccuiickoit @emepaunn Ha 2017-2030 romst!,

' Ykas Ilpesupenra Poccuiickoit @epepanym ot 09.05.2017 Ne 203 «O Crpateruy pasBuUTHs
nHpopmanmoHHoro obmectsa B Poccuiickort Pepepannnu Ha 2017-2030 rogs» // C3 PD. 2017.
Ne 20. Cr. 2901.
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YCIIEITHO peanyn3yeTcsa MOIHAA TOCyAapCcTBeHHaA mporpamma «V/IHpopMaiyoH-
Hoe 0011ecTBO»?, puHATa HaloHanbHas cTparerus pasBUTUA UCKYCCTBEHHOTO
MHTeIeKTa Ha nepuox 1o 2030 ropa’, meiicTByeT ClenaTbHOe 3aKOHOIATeNb-
cTBO 0 1M (POBLIX PMHAHCOBBIX aKTUBAX'. ITO CO3/TAeT MPEAIOCHIIKY BHEIPEHNA
UPOBBIX TEXHOIOTUII B X13Hb. [Iporiecc uaeT Helerko, B KXot cdepe npu-
XOJUTCA CONPUKACATHCA € OOBIINM IIOTOKOM JOKYMEHTAIUV, BKII0Yas HOpMa-
TUBHO-TEXHUYECKYI0. B CBA3M € CylleCTBEHHOI POJIbI0 TAKOTO POJA JOKYMEHTa-
VM ee MOJEPHU3AIMA HAaCyIIHO HeoOxoauMa. OfHAKO OJHU aKThl M3MEHAITCA
O4eHb ObICTPO Oe3 B3aMMHOI CBS3M, PYyIMe, HAIPOTUB, SIBHO 3aJ[eP>KMBAIOTCS,
IIO3TOMY CJIe[lyeT CTPEMUTHCA K MX CUCTEMHON MOJePHMU3AL .

3aMeTHON TeHJeHIVeNl MOCIeHer0 BPeMEHU ABJIAETCA NpaBoBOe 0(POpPM-
JIeHMe TeXHUYECKMX HOpPM. 3apyOekHOe 3aKOHOJATENbCTBO CYIECTBEHHO IIPO-
IBUHYIOCH B 3TOM HamnpasneHun: B I0>xHoit Kopee npuHAT 3aKOH 0 cOfeicTBUN
PasBUTHIO ¥ PACIIPOCTPAHEHNUIO YMHBIX poboTtos (2008), B EBpomerickom Corose
JIefICTBYeT aKT O peryMpOBaHMUM OTHOLIEHUIT B cepe poboToTexumkm (2017)°,
3akonoM Pecrry6mmkn bemapych ot 17.07.2018 Ne 130-3 «O HOpMaTMBHBIX IIpa-
BOBDBIX aKTaX» BBEJIEHO IOHATE TEXHNYECKOTO HOPMATHUBHOTO IIPAaBOBOTO aKTa.
OreuecTBeHHOE IIPaBOBe/CHIE TAaKXKe BCe OOJIbIlle 3aHMMAeT pellleHe TaKNUX BO-
IIPOCOB, KaK IOpUAMYecKass ciujaa HOBOTO JOKYMEHTa, HOBOTO IIPaBOBOTO aKTa,
MMEHYeMOT0 TeXHIYeCKUM /b0 71eKTpoHHbIM. Ho r1aBHas mpobiema 3akio-
YaeTCsl B TOM, YTOOBI HAiiTV MECTO 9TOMY HOBOMY BUJY pelLleHWIT, HOBOMY BUIY
IIPaBOBOTO AKTa B CHCT€MEe HOPMAaTMBHO IIPABOBON PETYIALNMN.

IIponcxopAT u3sMeHeHNA B OTHOILIEHNAX MeXY 4€/I0BEKOM ¥ HOBbIMU T€XHMU-
YEeCKMMM YCTPOJICTBaMM, OTpaykalollyecss B CTaTycaX M IrOCYJapCTBEHHBIX Opra-
HOB, /1 OT/IeJIbHBIX PaOOTHVKOB. Ec/tu paHbllle Ka>KIbIll OTBEYAI 32 CBOJ Y4aCTOK,
CaMOCTOATEIbHO, HAOMIONa/I, KOPPEKTUPOBAJI, ICIIONIb30Ba MHPOPMALVIO, IPU-
HYIMaJI pellleHNe, TO Tellepb HOABMUICSA CBOeOOpasHblil apTHEP, po6OT, KOTOPBI
BBIIIOJ/IHAET OfIHM OIlepaliii CaMOCTOATENIbHO, JPYTHe I0J, KOHTPOJIEM YeloBeKa
760 Hao060poT. BemecTBIe 5TOrO aKTyaM3MpyeTcs BOIIPOC O TOM, KaKie BUIBI
pelIeHnII Tereph 11e71ecO00pPa3HO IOCTENIEHHO IIEPEBOANUTD B PEXXVM MCIIONIb30-
BaHMA 3/IEKTPOHHBIX TEXHOJIOTUIA, a KaK/e TPaJMLIVIOHHO OCTaHYTCA NPEAMETOM
IIesITeTIBHOCTY TOCYJApPCTBEHHBIX OPTaHOB ¥ BCEX MHCTUTYTOB IYOINYHON BIIa-

? TlocraHosnenne IlpaBurenpcrsa Poccuiickoit Pepeparym ot 15.04.2014 Ne 313 «O6 yr-
Bep)KJeHUN TOCYAApPCTBEHHOIT mporpammbl Poccuiickoit @efepaunu «VupopmaimonHoe obie-
ctBO»» // C3 PD. 2014. Ne 18. Cr. 2159.

* YkasIIpesugenta Poccuitckort @epeparum ot 10.10.2019 Ne 490 «O pa3sBUTUM MCKYCCTBEHHOTO
nurennexta B Poccuiickont @epepannn» // C3 PP. 2019. Ne 41. Cr. 5700.

* ®epepanbHblil 3aK0H 0T 31.07.2020 Ne 259-D3 «O 1udpoBbix HMHAHCOBBIX AKTHUBAX, HUPPO-
BOIT Ba/IIOTe 1 O BHECEHNUII M3MEHEHNIT B OT/e/IbHbIe 3aKOHOAaTe/IbHbIe akThl Poccniickoit Pemepa-
mun» // C3 P®. 2020. Ne 31. Cr. 5018.

* Pesomorust EBponapmamenTa ot 16.02. 2017. 2015/2013(INL) P8_TA-PROV (2017)0051.
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cri. TUIIOIOTYS yIpaB/IeHYeCKUX PeLIeHNil SB/IAeTCS OFHOI U3 HACYIIHbIX aKa-
[leMUYEeCKNX ¥ MPAKTUYECKUX MpoO6JIeM, TOCKO/IbKY B COBPEMEHHBIX 9eKTPOH-
HBIX PEeXXMMaX MEHSIOTCS M OCHOBAHMVSI MX IPUHATHS, M X BUJBL.

B nornyeckoit cBsi3ke ¢ MPO6/IEMaTHKO YIPaBIeHYECKNX PEIIeHNUIT BBICTYIIA-
eT BOIIPOC OTBETCTBEHHOCTH 3a OIIMOKY Wiy IpaBoHapyiienus. Ha ator cygait
MO>KHO IIPe/IOXKNUTh MOJE/Ib Pasfie/IeHHOI OTBETCTBEHHOCTH, KOT/ja 3a OLIMOKM
poboTa wm faxe yuiep6, IpUIMHEHHbIT MM, OTBETCTBEHHOCTb HECYT: IIPOTpaM-
MICT, Pas3pabaThIBAIONINII IPOTPAMMBI AESITEIBHOCTM YCTPOICTBA, OIEpaTop,
06ecIieyBaIoONINIT ero MCIIO/Ib30BaHNe ¥ KCIUTYyaTalNio, ¥ HAaKOHell, TO JIODK-
HOCTHOE JINIIO, CITY>KAaIuii, paOOTHUK, OTBEYAIOLINII 32 9TOT Y4acCTOK PabOTBHL.
9T0 cBOe0bOpa3HbIi IPUANIECKITT HeHOMEH, ITle KK HeCceT JOMI0 OpeMeHN.

ITepeurnicrieHHbIe OPUANIECKIE BOIIPOCHI HY)KHO peIlaTh 04eHb OCTOPOXKHO U
aKKypaTHO, Haxofisl 6amaHc, cOOIofasi STAHOCTD U MOCTEIIEHHOCTD, TIOCKOTIBKY
HOBas 3aBMCYMOCTD MEXTY TPAJUIIMOHHBIMYU [IPOLIeCCAMU PETYIMPOBAHNS U IIPO-
I[eccaMyl TEXHM3ALM, IPOHU3BIBAIOIIIMY BCe chepbl )XI3HN, He BIIOJIHE OCBOEHA.

BBozist HOBOe IIPaBOBOE peryIMpOBaHNe, HeOOXOAMMO IPUHIMATh BO BHIMA-
HIfe 0OBEKTMBHBIE 3aKOHOMEPHOCTH YeTBEPTONl IIPOMBIIIICHHON PeBOIOLNI,
BKJIIOYasl C/IVSTHVE TEXHOIOTMIA, pa3MbIBaHNMe TPAJUIIMOHHBIX IPAaHNUL] MEeXAY Gu-
3ndeckymuy, qudpossiMu 1 6uonorndeckumu chpepamn [II8a6 K., 2016]. ITpn nc-
C/IefOBaHNM OCOOEHHOCTEl! IIPaBOBOTO OIIOCPEOBAHMA IIPOLIECCOB TEXHU3ALNU
B 9KOHOMMYECKOI1, 9KOJIOTMYECKOIT, OMOTEeXHOIOTMYEeCKOI1 chepax, 0OHapyKUBa-
eTCs1, YTO HeydeT WM C/Iabblil yUeT peanbHBbIX IIPOLeCCOB 03BOJISIET IMIIb BHEIII-
He pellaTb HEKOTOPbIE BOIIPOCHI: aKThI IPUHATHI, HO ABJIAIOTCA Oe3/eiICTBYIOIN-
MM TM00 UIMUTUPYIOIIMMIY PEIIeHNs U T.1L.

[TepBocTeneHHOe 3HaYEHNE NMEIOT HOHATHS O JUHAMIKE COLMATbHO-IIPABO-
BBIX pOJIeil 4elloBeKa, 00 ajantannuy rpakjaHnHa, JO/DKHOCTHOTO JINIIA, TOCYAap-
CTBEHHOTO C/Ty)KallleTo, NPeANPUHUMATE]IS, IEHCHOHePa K YCIOBUAM 11 poBu-
3a1u, Co37aolIel HoBoe MHPOPMAIMOHHO-TIPaBOBOe IPOCTpaHCcTBO. KittoueBoit
BOIIPOC — TOTOB /IM Y€/IOBEK IO/Ib30BATHCSI TUM IIPOCTPAHCTBOM, OCBAaMBaTh
3HaYMTeJIbHOE MHOTrooOpasye u 6ospiune o6beMbl MHGOPMALVM, KOTOPBIE I10-
3BOJISIIOT PACUIMPUTD CIIEKTP AESATENTbHOCTM U JIydllle B3BEIINBATh BO3MOJKHbIE
BapMaHTbI aKTUBHOCTI. B 9TOM e KOHTeKCTe IPOsIB/IAeTCs HOTPeOHOCTD B Ana-
THOCTUKE PYMCKOB, COIIPOBOXK/AIOIIUX TI00YIO 4e/I0BEUECKYIO IeATe/IbHOCTD. Pa3-
pabaTbIBasi pa3nuyHble aKThI Y COBEpIIAs IOPUANIECK 3HAUMMBbIE [Je/ICTBIIS, PU-
CKJ HeOOXO/VIMO B3BEILVBATh 3apaHee.

2. Undpposusauusa B GoKyce MeXXayHapoaHoOro npasa

HecoMHeHHBIII MHTepec MeeT pacCMOTPeHNe BOIIPOCa O COOTHOLIEHMN 1ind-
POBM3AIUY U IIpaBa C TOYKY 3PEHMS MEX/YHAPOMHON M BHYTPUTOCYNAPCTBEH-
HOJI IIPAaBOBbIX CUCTEM.
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HayuyHo-TexHMYecKye JOCTVKEHMSI CIIOCOOCTBYIOT OBICTPBIM ITIOOAIBHBIM U3-
MeHeHUAM. B 3TUX yclIoBMAX MEXIyHapOJHOE IIPaBO CTAHOBUTCA OJHUM U3 He-
0OXOMMBIX PEryIATOPOB TEXHOJOTMYECKUX JOCTIDKeHMiT. OJHAKO CYIIecTByeT
criendyKa CrIoCOOHOCTY MEXIYHAPOLHOTO IIpaBa pearnpoBaTh Ha 9TV BbI3OBBI.
B4actHOCTH, cpepa 0xBaTa U IpUMeEHEeHVe MeXX/[yHapOJHOTO ITpaBa B OTHOIIEHNN
HOBBIX TeXHOJIOTMII ITOJBEPIKEHDI PARY CTPYKTYpHbIX orpanmdennit [Rayfuse R.,
2017: 500]. MexxgyHapomHOe IIyOIMYHOE IPaBO XapaKTepU3YeTCs OTCYTCTBUEM
€JMHOTO IIEHTPaNIM30BaHHOIO IIPABOTBOPYECKOIO OPraHa M COOTBETCTBEHHO —
OTCYTCTBMEM MEPAPXMYECKOI IIPaBOBON CTPYKTYphl. Kpome Toro, MexxmyHapog-
HOe Iy0/IMYHOe IIPABO SABIAETCA «(ParMeHTVPOBAHHBIM» IIPABOBBIM ITOPSIKOM,
Ifie BBICOKAa BEPOATHOCTb BO3HMKHOBEHVS IPOTMBOpEUMii M 00yC/IOBIeHHasA
3TUM HeOOXOJVMOCTb YCTAHOBJIEHNE IPABIUJI paspelleHNsl BO3MOXKHBIX KOJIIN-
3111 MeXJy IPaBOBbBIMI HOPMaMI.

MexyHapogHOe IIPaBO MOXKET CIY>KUTh OPraHM3alMIOHHBIM ME€XaHU3MOM
IJIA peannsaly CTPEMIEHNA CTPaH K COTPYJHUYECTBY B HayYHO-TEXHUYECKON
cepe. Tak, 3HaUMTeTPHAS CTOMMOCTD KPYITHOMACIITAOHBIX HAYYHBIX IIPOTPAMM,
HEeOoOXOMIMBIX /IS IIPOTpecca B Pa3/IMYHbIX 00/T1aCTsX Ye/I0BeYeCKUX 3HAaHUIA, 110-
OIIpsieT COBMECTHBIE MEXXTOCYAaPCTBEHHbIE IIPOEKTHI ¥ 00MeH MHpOpMaIerL.

HeoTpemnemMyro 4acTb MUPOBOJI MONUTUKA B HACTOSALIEe BpeMsA COCTAB/IAET
IeATe/IbHOCTb MEXAYHApOAHbIX opraHusaunii. OHM NPUCYTCTBYIOT B CUCTEME
MHOTOCTOPOHHUX B3aMMOJIENCTBH!IL, 1ePEerOBOPOB, ITT06ATbHBIX 9KOHOMUYECKIX
" pUHAHCOBBIX IPOIIECCOB U T.1II. B cenTsi6pe 2018 roma ['eHepanbHbIil CeKpeTaph
Opranmnsanuu O6bepnHenHbIx Hanuit o6HapogoBan CTpaTeruio HOBBIX TEXHO-
noruit (fanee — Crparerns), B KOTOpOJI u3naraeTcs, kakum oopasom OOH 6yper
MO/IEPKMBATh MCIO/Ib30BaHME 3TUX TE€XHOJIOTMIA I/l YCKOPEHUS peannsanmn
IToBecTky {HA B 00/1aCTU YCTOIYMBOTO PasBUTHA Ha Itepuof 1o 2030 rozia v copeit-
CTBOBAaTb UX YBSI3Ke C IIEHHOCTAMU, 3aKperieHHbIMU B YcraBe OOH, Bceobmieit
IeK/Iapalyuy IpaB 4e/I0BeKa, a TaK)Ke B HOpMax M CTaHIapTaX MeXIyHapOJHOIO
npasa. Takum obpasom, nepex OOH crout cnoxHeiias 3agava: pery1mpoBaTh
He TOJIbKO IIPOIIIOE U HACTOsAIllee pPasBUTHE U Pa3BEPTbIBaHle TEXHOIOIUIL, HO U
HeoTlpefie/ieHHOe Oyayliiee, KOTOPOe MPEefCTAB/IAIOT 9TI TEXHOMTOT .

B coorBerctBun co Crparerueit npu KaHuenapun I'eHepanbHOTo ceKpeTaps
yapexyeHa VIHHOBalmoHHas 1abopaTopus. 3aada 1ab0paTOpUM COCTOUT B TOM,
4TOOBI IOOLIPATH Y IOiePXKMBATh IHHOBAL[MOHHYIO IesITe/IbHOCTb, OOMEH Iie-
PeIOBBIM OIIBITOM U MOAJEP>KNBATh YCUINA, HAIIPAB/IEHHbIE HA CTUMY/IMPOBaHIE
HOVCKa OYAYIIVX MHHOBALMOHHBIX pellleHNit 1 60JIee IIMPOKOe IIPUMeHeHNe yKe
IIPUHATBIX PENIEHNI B MHTEPECaX YCKOPEHHOTO NOCTVOKEHMA LieTIell yCTOMYMBOTO
pasButus. B nesarenpHocTh VIHHOBanmMoHHOM mabopaTtopun KaHuenspun [eHe-
PIBHOTO CeKpeTaps TaK)Xe BXOJUT pery/sipHbiil oomeH upesmu mexay OOH u
BHEIIHMMM HOBaTOpPaMM U M300peTaTensiMi IepefoBbIX TexHomoruit. Jlaboparo-
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PV TIOAiiepP>KMBaeT TEKyIlVe VHUIMATYBBL ¥ o0ecliednBaeT BO3MOXXHOCTH JiIs
VX paclIMpeHNsI B COOTBETCTBYIOIUX C/TyqasiX.

TexHUYecKye XapaKTepUCTUKM HOBBIX TEXHOIOTMII MOTYT CO3[jaTh paHee He
M3BEeCTHbIE BO3MOYXHOCTH [IJIs1 TOBBIIIEHVS Ie/ICTBEHHOCTY HOPM MeXyHapo/-
HOTO npaBa. MoykeM /I MbI aBTOMATH3MPOBATh MEeX[yHapogHOe IpaBo? Mosker
CHCTeMa VICKyCCTBEHHOTO MHTE/IEKTa Tak>Ke ObITh BCTPOEHA B IIPOLIECC CO3/JaHNUsA
MEX/IyHapO/IHOTO IpaBa’?

OJHOCTOpOHHEE MCIOIb30BAHME CUCTEM MCKYCCTBEHHOTO VHTEJIEKTa pas-
JINYHBIMYU CTOPOHAMM, O€3yCTIOBHO, ChITPaeT POJib B MI3SMEHEHUY XapakTepa Jy-
IUIOMATHV ¥ M&XXYHAPOIHBIX IIEPErOBOPOB B OymypKarimme gecatnnerus. Hampu-
Mmep, B 2018 rogy MM]J Kuraiickoit HapopgHoit Pecrry6nyky Hadaio UCIIONb30BaTh
CHCTEMY MICKYCCTBEHHOTO MHTEJUIEKTa B Ka4eCTBE CYCTEeMBI IOAePIKKY CTPATeIN-
YeCKVIX pellleHMIt, IPeJOCTaB/IAs CBOMM AMIUIOMATaM PsAZ BapMAaHTOB U IIOMOIIb
B o1jeHKe prckoB®. Ho eciu Takasi «1ipaBoBasi aBTOMATU3aLMs1» BO3MOXKHA JaXke
BO BHYTPEHHMX IIPaBOBBIX CHCTeMaX, CMOJKET /I OHa KOIJja-HNOyab COBEPIINTD
CKa4OK B c(hepy MeXKIyHapOLHOTO MyO/INYHOTO IpaBa’?

Bo-nepBbIX, HOBbIE TEXHOIOTMYU MOTYT UCIIOTIb30BATbCA A KOHTPOJIA 3a CO-
O/M0fieHNeM U NIpelOTBpallleHsl HapyLIeHNIT MeXIyHapOJHOTO IpaBa. Y coBep-
[IEHCTBOBAHHbIE KOMIIBIOTEPHBIE ¥ POOOTU3MPOBAHHBIE CUCTEMBI CIOCOOHBI
cobupatp 1 00pabaTHIBATh JAHHBIE JATEKO 32 pAMKaMM YeJIOBEYECKIMX BO3MOXK-
HocTell. OHM MOTYT MICIIO/Ib30BAThCA A1 JOKYMEHTVPOBAHIA I aHA/IN3A TaHHBIX
C IIeTbI0 BBIABNIEHMA (PAKTUYECKNMX 3aKOHOMEPHOCTE, BIEKYIINX BO3MOXKHbBIE
HapyIIeH)s MeXIYHAapOJHOTO IIpaBa. B HacTosAmee BpeMs yXe ecTb NPUMEpBHI,
JIOKa3bIBAIOIie BO3MOXXHOCTb OKa3aHNA CYIeCTBEHHOTO BIMAHMA Ha addek-
TYBHOCTD BBIIIOJTHEHVA MEX/[YHAPOJHO-IIPAaBOBBIX HOPM.

Hanpumep, B pamkax [Ipoekra moMoujHuka mo 3ammre 6e30macHOCTI JUKOI
npupopel (Protection Assistant for Wildlife Security, PAWS) paspa6otan u BHe-
[peH ITOPUTM MALIVHHOTO 00y4eHNs, KOTOPbI IIpefiCKa3bIBaeT, Ije MOTYT IIPO-
VICXOAUTh OpakOHbepCKYe aTaky. VICIOnb3ys a/1eMeHThl VICKYCCTBEHHOTO VHTeJI-
JIeKTa, IIPOrpaMMa aHaIM3KPYeT JJAaHHbIe 00 M3BECTHBIX JIVICTBMAX OPAaKOHbEPOB,
9TOOBI IIPOTIO>KNUTH MAPLIPYThI IPUPOLOOXPAHHBIX IIATPYIIElt TaM, Ije OpaKOHbepPbI
MOTYT IPOSIBUTH IIPECTYIIHYIO0 aKTMBHOCTb ¢ HaMOOJIbIIIeil BepOATHOCTbIO. biiaro-
Jiaps1 BCTPOEHHBIM /ITOPUTMaM MAIIMHHOTO O0Y4eH s, MHTE/UIeKTyanbHbIii PAWS
CTaHOBUTCS BCe 60JIee TOUHBIM MHCTPYMEHTOM II0 Mepe 100aB/IeHNsI HOBBIX CBefie-
H1it. PAWS ocHOBBIBaeTCA Ha KOHLIENIMAX U MOZIE/IAX T€OPUM UTP, B YACTHOCTH
urp 6e30macHOCTY, 1 obecIiedrBaeT aBTOMATU3MPOBAHHBII OJIXOJI, KOTOPBIII Te-
HepupyeT 3¢ deKTUBHBIE ¥ PAaHJOMI3VPOBAaHHbIE I'PpaVKI IIATPYINPOBAHNA.

Ipyrum npuMepom siBsieTcs: Sentry — TEXHOJIOTVsI HA OCHOBE VICKYCCTBEH-
HOTO MHTe/IeKTa, pa3paboTanHas Hala Systems, 3agada KOTopoit mpeicKasbIBaTh

¢ Available at: URL: https://rg.ru/2018/08/02/v-kitae-sozdadut-iskusstvennyj-intellekt-dlia-
diplomatov.html (zata o6parenns: 17.02.2021)
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YZAQpBI C BO3/[yXa, II03BOJIAA TPAXXAAHCKMM JIMIIAM yCIeTh Haitu yoexuie. Cos-
patenyu Hala oTMeuaroT, 4TO TEXHOIOTYS SAB/IAETCA KOMMEPYECKM IIPOEKTOM, B
OyZmylieM OHM HaMepeBaloTCs IpeIaraTh YCIyTU FOCYAAPCTBEHHBIM Y YaCTHBIM
KOMITAaHVSIM JI/I1 MOHUTOPVHTA KOH(IMKTHBIX TePPUTOPUIL.

Bo-BTOpBIX, IIepejoBble TEXHOMOTMM MOTYT OBITh MCIIOIb30BAHBI B PacCiIefo-
BaHMAX HAPYIIEHNUI B 00/1aCTV MEX/YHAPOJHOTO IIpaBa. B KOHTeKCTe MeXXIyHa-
POXHOTO CYJOIPOM3BOACTBA O/IOKUYEITH MOXKHO WMCIIONIb30BATh /Il IPOBEPKYU 1
obOMeHa JoKasaTelbCTBaMM, YTOOBI 06eCIIeunTh Ipec/iejoBaHue 3a MeX/JyHapO-
Hble Tpectymienns [Lebedev V.M., Khabrieva T.Y., 2019: 301-342]. besycnosHo,
60/IbIIIast 4acTh 3TOTO AaHA/IN3A B HACTOAIIee BpeMsA BBIIIOHACTCS YeTIOBEKOM, HO
3HAYNUTE/IbHYIO €TO YaCTh MOXKHO aBTOMATM3MPOBATh VIV YIYYIIUTD C IIOMOIIBIO
MAIIHHOTO 00y4YeHMsI.

B-TpeTbux, HOBBIE TEXHOJIOTMM MOTYT MCIIONIb30BATbCA JJIA PEIIEHUA IJIO-
6a/npHBIX IpoO/IeM. BeposATHO, NIPOrpecCMBHBIN MCKYCCTBEHHBII MHTE/IEKT,
CIIOCOOHBIIT aHAIM3MPOBATh MHPOPMALINIO BO BCEMUPHOM MaclITabe, OymeT cIo-
COOCTBOBATH PEIIEHNIO TaKVUX ITI00aIbHBIX IMPo6/IeM, KaK M3MeHeHMe KIMMaTa,
YCTOIYMBOE pasBUTIE, MUTPALVIS, TEPPOPU3M VM BOOPY>KEHHbIE KOH(IVKTBL.

[l COBPEMEHHOTO COCTOSIHUSA IPABOBOTO PETYIMPOBAHNS MICKYCCTBEHHOTO
MHTE/UIEKTA XapaKTePHO pacHpOCTpaHeH)e YaCTHBIX CTAHAAPTOB 1 PYKOBOJCTB,
paspaboTaHHBIX oTpacibio (Hanpumep, Google, Microsof i Yandex). Kopmo-
paTMBHOE CaMOpPery/INpOBaHue ONe3HO, HO OHO OCTAeTCs JOOPOBOIBHBIM U He-
o6si3atenpHbIM. KpoMe TOTO, YacTHBIE CTAaHAAPTBI He COITIACOBAHBI BOJIEI TOCY-
[IApCTB U HOJBEPIKEHBI BIMSHUIO Pa3INYHbIX YACTHBIX MHTEPECOB 1 1[EHHOCTEI.
B 3TOM KOHTEKCTe pOIb MEX/[YHAPOHOTO IIpaBa I ME>KIYHAPOIHBIX MHCTUTYTOB
MOXXET 3aK/II0YaTbCA B KOOPAVHALVN PasBUTUA PETyINPOBAHNUA, BOSMOXHO, B
HaIpaB/IeHNN Pa3pabOTKY COITIACOBAaHHBIX MEXKIYHAPOIHBIX IPUHIIUIIOB, KOTO-
pble Obl O3BO/IWIN O0ECIEeYNTh MHTETPALUI0 (PYHIAMEHTAIbHBIX LIEHHOCTEll B
IPOEKTVPOBaHNe 1 pa3dpabOTKy HOBBIX TEXHOJIOTHIL.

3. Opuanyeckas IMMHOCTb U COBPEMEHHbIe
undpoBbie TEXHONIOMrMM

CoBpeMeHHbIe TeXHOJIOTVMM IIPeIaraloT pafiuKaabHble CIIOCOOBI Mpeobpaso-
BaHMA XXVU3HM, TI09TOMY B I[eHTpe Je6aTOB OKa3bIBAaeTCA BOIPOC, CBA3AHHBIN C
IIPaBOBBIM OIIpeJie/IeHNeM YeNloBeKa. BcraeT BOpoc, KAKOBO BNIMSAHME COBPEMEH-
HBIX HAay4YHO-TEXHMYECKMX IIPOLeCCOB Ha KOHIEMINIO I0PUANYECKO TMYHOCTI
1, HA060POT, KaK COOTBETCTBYIONIAsA IMPaBOBasA KOHCTPYKIUA IPU3BaHA MOBIN-
ATb Ha OPTAHM3ALNIO COLMATIbHOTO PasBUTHUA?

B gactHOCTH, Tporpecc MHGOPMALMOHHBIX ¥ MHBIX TEXHOIOTHIT OOHaXKaeT HO-
BYIO TPaHb IIPOO/IEMbI P34y MeXXIy Ye/IOBEKOM U MalnHoiL. ITIponecc nHTe-
rpanyy 4e10Be4eCKOro OpraHusMa ¢ TEXHUYECKMMM YCTPOVICTBAMM Ha3bIBAETCH
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knboprusanmert. Kubopr (coxp. ot kubepHeTH4ecKuii OpraHn3M) — 3T0 610JI0-
TUYECKUIT OPTaHM3M, COTePIKaIlNil MeXaHNIeCKIe VTN 3/IeKTPOHHbIE KOMIIOHEH-
TbI, MAIlITHHO-4e/oBedeckuit rubpup [Xapayaii /1., 2017: 11]. Bospacranue 3aBu-
CYMOCTY 4e/lloBeKa OT MeXaHM3MOB, BKIIOYas 3aMeHY OpPTaHOB MeXaHUYEeCKUMMU
npucnocobneHnAMN (IIpoTe3aMy, UMIUIAHTATaMI), CO3/JaeT YC/IOBYS ITOCTEIeH-
HOTO IIpeBpalljeHNs YeloBeKa B Kubopra.

B npaBoBOJI IJIOCKOCTY K/IIOUEBBIM ABJIAETCS PelIeHVie BOIIPOCOB O TOM, KTO
ecTh KMOOPT ¥ YTO 3a MPU3HAKY €r0 XapaKTepu3yIoT, YeM TepalreBTIYecKas K-
6opryusauys oTIMyaeTcsa oT KMOOPrusayy, HalpaBIeHHOI Ha OMOTeXHO/IOoTIYe-
CKO€ YCOBEpIIeHCTBOBAHNE Ye/IOBEKA, VI KAKOBBI JJONYCTMBbIe TPAHMUIIbI YeToBe-
KO-MaIIMHHOTO CpallleHNA?

['paHuIly MeXX/Ty 4eTIOBEKOM U MAIIMHOV HeJIerKo 0003HAYNTh, IIOCKOJIBKY B LIV~
POKOM CMBICIIe JIF060€ OpyZye VIV IPUCIOCO0/IeH e, CO3TaBaeMOoe 1 MCIIO/Ib3yeMOoe
4e/I0BEKOM, MOXKHO IIPeJICTABUTh KaK €ro MCKYCCTBEHHOE Mpofio/bKeHye. [ Bbl-
Jie/IeHN A YPOBHA MHTETPaLliy YeJIOBEYECKOTO OpraHu3Ma C TeXHNYEeCKVIMY YCTPOTi-
CTBaMM, Ha KOTOPOM BOIIPOCHI Y€/TI0BEYECKOI MAEHTUIHOCTY HAYMHAIOT BBITTISAETD
po6IeMaTNYHBIMM, IPEJIOKEHO HECKOJIBKO KPUTEPUEB: CTPYKTYPHBIN, (PYHKIIV-
OHAJIbHBIN U KpUTepuit MHBa3MBHOCTI. Ha OCHOBaHWM IEepBBIX ABYX KpUTepueB
B 00/1aCTb PacCMOTPEHMsI BK/IIOYAIOTCS TOJIBKO YCTPOVICTBA, SAB/IAIOLINECS CTPYK-
TYPHBIMI VIV QYHKIVOHA/IbHBIMY QHA/IOTAMM, 3aMEeCTUTE/IAMY TeX WV IHBIX Op-
raHoB 4enoBeka [HOmuu B.I'., 2011: 18]. Emie ogHO Mepoil 4e/10BeKO-MaIIMHHOTO
COEIMHEHNA MOXKeT BBICTYIIATh TOT (paKT, BTOPraeTCs /M MPUCIIOCOOIeHNIEe B TENIO
4Ye/I0BeKa, «HapYyIIaeT /Y TPAHNILy MeXXIy TeM, YTO HaXOAUTCSA BHYTPYU YeTOBEKa, I
TeM, 4TO BHe ero» [Diuwell M., Rehmann-Sutter C., Mieth D., 2008: 259].

Tak, ycrpoiicTBa, HETOCPECTBEHHO B3aMMOJECTBYIOLIE C HEPBHOM CUCTe-
MOJI, MOTYT OBITh HEMHBA3VBHBIMM (97IEKTPOZBI 3aXBaTHIBAIOT I/IEKTPUYECKYIO
aKTVBHOCTb MO3Ta), MaJIOMHBA3UBHBIMIU (3/IEKTPOJbI BCTAB/IAIOTCA B Hepude-
PUYECKYI0 HEPBHYIO CHCTEMY) U MHBAa3VBHBIMU (3JIEKTPOIbI UMIUTAHTUPYIOTCA B
oIpefie/ieHHbIe 06/1acTy MO3Tra). B moceiHeM cirydae B COOTBETCTBUY C KPUTEPU-
€M MHBa3MBHOCTY 00pa3yeTcs caMas TeCHasl CBA3b MEXK/y TEXHOIOTVIAMMI U 4eJI0-
BEUYECKVM Te/IOM (Tpebyrolas XUpypruueckoro BMelaTeIbCTBa /I TOTO, YTOObI
IIOMEeCTUTb MMIUIAHTAThl B MO3T WJIN CIIMHHOJ MOS3T), BBI3BIBAIOLIAs [OIIOTHI-
TelbHbIe 3TUYecKye U npasoBble Bompockl [Hochberg L., Cochrane T., 2013:
235-250]. CornacHo pekoMeHpanuAM EBporeiickoit TpynIibl 110 3THKe B HayKe U
HOBBIX TEXHOJIOTVIAX, <MMIUIAHTATBHI, KOTOPbIE He MOTYT OBbITb JIETKO YAaIeHbI» 110
CTeTIeHV YKeCTKOCTY IIPaBOBOTO PeryIMpOBaHMs IPUPaBHUBAIOTCA K VIMIUIAHTA-
TaM, VICIIO/Ib3yeMbIM B BOCHHBIX LIe/IAX .

7 Ethical Aspects of ICT Implants in the Human Body. Opinion n. 20. European Group on Eth-
ics in Science and New Technologies to the European Commission. Luxembourg, 2005. Available
at: https://ec.europa.eu/digital-single-market/en/news/ethical-aspects-ict-implants-human-body-
opinion-presented-commission-european-group-ethics (zaTa obpamenns: 17.02.2021)
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Kak u Bce 6MoOMenMIIMHCKIE TEXHOTOTUY, KMOOPTU3AINS MOXKET VIMETD [IBO-
sikve 1enu. Ha mepBBIX HOpax pedb MeT O MOVCKE TEePAIeBTUYECKUX BO3MOX-
HOCTEIl: MHTETPUPOBAHHbIE B OPraHNM3M YCTPOIICTBA MOTYT 3aMEHUTD [IOPaXKeH-
Hble OpPTaHbl 1 BOCIOMHUTH obpasoBaBumecs: auchyrkuym. OXHAKO 1O Mepe
COBEPLIEHCTBOBAHNIA TEeXHOJIOT U IIpONCXOOUT IIEPEXO] OT BOCCTAHOBUTE/IbHOTO
IIpMMEHEHVIA K IIEPCIIEKTVIBE COBEPIICHCTBOBAHNA (1)]/[3]/['~ICCKI/IX M MHTEICKTY-
QIbHBIX CIIOCOOHOCTEIT 3J0POBOTO YeT0BeKa, KOTOpast MOJHIMAET COBEPIIEHHO
HOBbBIE BOIIPOCHI.

PasprB MeXAYy Ha3BaHHBIMU LE/IAMU, XOTA I BECbMa CHOPHI)I]Z, HeO6XO,T_H/[M
IIs manbHevelt guddepeHanuy MPaBOBOTO PETyIMPOBAaHUs VMIDIAHTA-
LUK Teja. BodeHMe B 4e/loBedecKoe Tello apTe(akTOB TepareBTUYeCKOil Ha-
IIpaB/JI€HHOCTU MEHEE HpO6}IeMaTI/I‘-IHO M OTHYAaCTU Y’K€ OXBATbIBAE€TCA IIPABOBBIM
PEeXXMMOM MeIVIVHCKMX u3fenuil. Knboprusanus, HampaB/leHHas Ha «ylIyd-
nieHmne» 4€/710BEKa, HAIIpOTUB, HAXOOAUTCA B IIPABOBOM BaKYYME, XOTS, KaK IIpeN-
CTaB/IAETCs, TpedyeT OOIbIINX OTPAHNYEHNIL. YIIOMAHYTHIE BbILIe KPUTEPUH, B
YaCTHOCTMU, KPI/ITepI/Iﬁ[ VHBAa3MBHOCTU, MOTYT MCIIOIb30BATbCA [/IA pa3rpaHn4e-
HIA TEXHOJTOTMYECKUX BO3I[€I‘/‘[CTBI/H7[ Ha 9€/7I0BEKa, MMCIOIINX TEPANIEBTUYIECKYIO
HaIIpaB/JI€HHOCTD, U BOSI_ICI;'ICTBI/H‘/‘I €BIreHMN4Y€CKOI'0 TOJIKA, HAIIpaB/IEHHbIX Ha €TI0
yaIydIeHue.

HCCMOTPH Ha CIIpaBE/IMBOCTDb YIIPEKOB B I'MIIOTETMYHOCTH IIPABOBBIX IIPO-
6TICM, CBA3aHHDBIX C BO3MOJXHBIM IIPVIMEHEHUEM B 6YIIYHICM TEeXHOJIOTUI TUIIA
CI/IMY]U/IPOBaHHOﬁI PpeanbHOCTH, CYIICPMHTEIIEKTA, 3arpy31<1/[ CO3HAaHUA, XIMNYEC-
CKOT'0 COXpaHE€HMA MO3ra un Ip., BBEIEHNE B KUBOI OpTaHN3M MCKYCCTBEHHBIX
JIMITJIAHTATOB, BAMAIOIINX Ha €ro (1)YHKLU/[OHI/IPOB3HI/I€, YK€ YyCII€IIHO ITpaKTU-
KyeTcA. BpICOKOTEXHOMOIMYIHbIE MMIIIAHTAThI OTHOCSTCS K HaM6OHee pa3BuBaro-
IMIMCS HaIlpaB/IeHVSIM COBPEMEHHBIX OMOMeUIIVTHCKIX JMCCIefoBanmit. MHOTue
Y3 HUX MHOTO JIET IIMPOKO VICIIONIb3YIOTCS B KIMHUYECKOI IPAaKTUKe, 00pasys
TECHDBIE CBA3Y MEXY TEXHONTOTUAMN I OPTaHU3MOM.

Cy1ecTByeT IIMPOKUI CIEKTP MMIUIAHTATOB, KOTOpbIe AnuddepeHnpyoTcs
KaK C TOYKV 3PEHVS TEXHMYECKMX XaPAKTEPVUCTHUK 1 ITAIlA Peann3aluy IPOEKTa
(BBemeHHBIE B KOMMePYeCKUi 060pOT, HAXOMSANINECS Ha CTA[UN MCCIE[OBAaHMI
VIV 9KCIIEPUMEHTATbHOM PaspabOoTK), TaK ¥ ¢ TOYKYU 3PEHMs IjefIel, KOTOPbIM
OHU CTy)XaT (Tepamisi, AMArHOCTUKA, UAeHTU)UKALNSA 1 T. [1.).

XOPOHIO 3apE€KOMEHJOBa/IN Ce6ﬂ KOXJIeapHbl€ U Ce€ple€YHbIe VMIUIAHTATDI
(K}IaHaHbI, KapanoCTUMYJIATOPDI, CTEHTbI U T. H.). HPOBOHHTCH ncciaegoBannA
Kapanomnporesa, I/IMH}IaHTI/IpyeMOI‘O B OpraHM3M Y€/I0BEKa, LITO6I)I JICKITIOYNTD
HeoOXOAMMOCTb IIONy4eHNsI OpraHa OT OMOIOTMYeCcKOro ZOHOpAa MM XOTS Obl
3HA4YUTENbHO YBE/IMYUTD BpEMA 6630HaCHOI‘O OXIMOJaHA IMagmMeHTOM 6I/IO}IOFI/I-
4YECKOI'0 TpaHCIJIaHTaTa. Ectp ocHOBanmMs T1omaraTb, 4TO 110 pe3ynbTaTaM KiIu-
HIYECKVX VICIIBITAaHWIT VICKYCCTBEHHOE CepAille OKaXKeTcsl ropasjo 6omnee sapdek-
TVBHbBIM U 6630HaCHbIM, 9€M KCEHOTpaHCIUIaHTallViA, KOTOpaA OO HENAaBHETO
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BpeMeHM BbI3bIBa/la aHAIOTVYHBbIE HafeXabl’. [lapaienpHO MAYT paspaboTKu
MICKYCCTBEHHOTO JIETKOTO — IIPOTE3HOTO YCTPOIICTBA, KOTOPOE 00eCIeYNT HAChI-
1[eHNe KUCTIOPOJIOM KPOBM U YZia/IeHue IUOKCY/A YITIepofia 13 Hee, B3sB Ha ce0s
HEeKOTOpbIe PYHKLMU OVIOTOTMYECKIX JIETKIUX.

CaMbpIMM PaHHUMM YCTPOJICTBaMM, 3aMEHSIOIIMMU YacTV Teja, SBIIAIOTCS
IIpoTe3bl KOHEYHOCTell. [IpoTesnpoBaHyie HAUMHAIOCh C NMACCUBHBIX, KOCMETH-
YeCKVX IIPOTe30B, NpeJHa3HaYeHHBIX TOBKO /I BOCCO3[AHMs €CTeCTBEHHOTO
BHEIIIHETO BI/Ia yTePSIHHBIX KOHEYHOCTEI. 3aTeM MPOTe3bl OBUIN IIPUKPEIIEHBI K
TeJTy MaIJieHTa MeXaHNJIeCKy, KaK 3aMeHa OTCYTCTBYIOLIel YacTy Tena. B Hacto-
sIee BpeMs MHOTO M3BICKaHUII COCPEOTOYEHO HA MX BBICOKOTEXHOJIOTMYHBIX
aHa/lIoTaX, KOTOpPbIe MHTEIPUPOBAHO C HEPBHBIMU CUCTEMOJ CMOTYT IOTy4YaTb
TaKTW/IbHBIE CUTHAJIBI U1 YIIPABJIATBCS HEIIOCPEACTBEHHO MOTOPHOI KOPOIt 607Ib-
IINX ITOTYIIAPUIL MO3Ia .

Taxkum 06pasoM, 9TV TUIBI YCTPOVICTB CTAHOBSATCS BCe 0oOjIee CIIOXXHBIMM U
¢ynkumonanbHbiMKU. HemaBHue ycrexy B 00/1aCTV MH)XXEHEPHBIX TEXHOJIOTMII
BBIBOJIAT CIIOCOOHOCTD MHTETPUPOBATh KPeMHMIT® ¢ OMO/IOrMYeCKOlT )KM3HbIO Ha
HOBBIE YPOBHI, @ UMIUIAHTYPYeMble MEAMNIVIHCKIIE YCTPOIICTBA, HEIIOCPEACTBEHHO
B3aJIMOJIEJICTBYIOLIVIE C MO3TOM, CTAHOBSATCs 00ObIYHBIM siBeHueM [TadeusiewiczR.,
Rotter P., Gasson M., 2012: 41-51]. Mo3roBble MIUIAaHTAThl, HEPOMKOMIIBIOTEP-
Hble UHTepQeViChl, TPAHCKpaHMA/IbHAS MATHUTHAA CTUMY/IALNA U TPAaHCKPaHUAIb-
Has 97IeKTpUYecKas CTUMY/LALVIA MOTYT CyllleCTBEHHO BIMATDH Ha SMOL[VIOHA/IbHEBIE,
JIBUTATe/IbHbIE VI KOTHUTVBHBIE XapaKTePUCTVIKY Ye/IOBEKa.

[TockONBKY MO3T CYMTaeTcsi OOIIMM 3HaMeHaTe/leM JIMYHOCTM M II0 9TOi
IpUYMHE SB/IAETCA LIEHTPOM TPAHCITYMAaHMCTUYECKUX aMOVIINIA, IIOCTOTbKY JIC-
II0JIb30BAHNE YCTPOJICTB TAaKOTO POJA BBLI3BIBAET BOIIPOCHI, CBS3aHHbIE C NOIY-
CTUMBIMU IIpefiefiaMy Kuboprusanum denoBeka. Eciu upest co3ganms u 3aMeHbI
10 MeJJUIIMHCKIM ITOKa3aHMsIM OO0JIbIlIelt YacTy Yel0BeYeCKOTo Teia Ipnbopamu,
JOITYCKAIOLIVIMIL TPV HEMCIIPAaBHOCTY peMOHT M 3aMeHY, IO Jep>KIBaeTCs, TO BO-
IIpOC 0 KMOOprusanuy Mosra, a TeM 6ojee O IOTHOI 3aMeHe er0 MICKYCCTBEHHO
cucreMoit, 6omnee cmoxxen. Hanbonee pagyukanpHble MOSUIIUY UCXOASAT U3 TOTO,
9TO CO3HaHNe MMeeT MH(OPMAIVIOHHYI0 Npypony (PYHKIMOHAIN3M) ¥ MOKET
OBITH CKONIVMPOBAHO Ha I[M(POBOE YCTPOICTBO, @ IOTOMY KMOOPIM3alLus MO3ra He
TpeOyeT IIPaBOBBIX 3aIIPETOB ¥ OrpaHNYeHNmil. bojiee B3BellIeHHBII TIO/IXO COCTO-
UT B HEOOXO[MIMOCT COXpAaHEeHMsI MaTepUaTbHOTO CyOCTpaTa co3HaHUA (Teopus
TOXK/IeCTBA VI HEKOTOpbIe KBAaHTOBBIE TEOPUM CO3HaHN:A). XOTs HayuHOe 0O0CHO-

8 Available at: URL: https://iz.ru/883847/valeriia-nodelman/ia-zhdu-iskusstvennoe-serdtce-
kotoroe-budet-rabotat-dolgo (zara o6pamenmns: 17.02.2021)

° MeTtadopa BO3HUK/IA IOTOMY, 4TO 9TOT XMMMYECKIIT 9IEMEHT ABJIACTCA OCHOBOI OOJIbIIIH-
CTBa COBPEMEHHBIX MUKPOIIPOLIECCOPOB. VICKYCCTBEHHOE Cepfilie M PYTiie OPraHbl TaKxKe M3ro-
TaB/IMBAKTCA U3 erMHMﬁOpFaHquCKMX CO@HHHGHMﬁ[.
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BaHJe 3TUX BOIPOCOB B IIEPBYIO OYepe/ib CBS3aHO C Jja/IbHelIIIel pa3paboTKoil
TEOpUIl CO3HAHMA, OOBACHAOIINX (YHZAMEHTANTbHbIE IIPOOTEMBl OTHOIIEHUA
MEeX/Iy MEHTA/IbHbIM 1 (PU3UNYECKNM, IPUIOKEHNUE K UX PEIIeHNIO METO0B IIpa-
Ba TaK)Xe HeOOXOIUMO.

B pesynbrare mepBBIX OCTOPOXKHBIX ITOTIBITOK «CITEIVIUKALIVIN JY3aliHa» MO3-
ra I IOVMICKOB OTBETOB Ha BOIIPOCHI O TOM, B KaKOM HAaIIpaBJIEHUM pacUIMpeHue
CO3HAHNA JKeTATe/IbHO, CYLIeCTBYIOT /IM 00/IacTy CO3HAHVS WM MO3Ta, KOTOpbIe
JIOJDKHBI 3aTPArMBaThCA TOIBKO IIPY CEPhE3HBIX IICUXNIECKIX 3a00/1eBaHUAX VTN
TpaBMaX TOJIOBHOTO MO3Ia WIM HE JJO/DKHBI U3MEHATbCA HECMOTPsS HM Ha 4YTO
U T.IL, 6bUTa cosfana Magna Cortica — 6a30Bblit Ha6Op HpaBWI pa3paboTKu u
BHEJPeH TeXHOIOTMI MouuKanyy Mo3ra Ha 6mypkaitie ropsl. ITo HepByc-
MBIC/IEHHOI aHanorueit ¢ Benmkoit xaptueit BonpHocTelt Magna Cortica — Habop
IIpaB U OTPAaHNYEHMII /I IpefOTBpallieHNs TOTeHIVIaIbHbIX 3/I0YIIOTpeOIeH N
B MIpe 0e3ylep>KHOrO CTpeMJIeH)sI K KOTHUTVBHBIM YIy4LIeHuAM. B ux umcno
BK/IIOUEHBI: IPABO HAa CAMOIIO3HAaHNE, IPABO Ha CAaMOM3MEHEHNE, IPABO HA OTKA3
OT M3MEHEHNs, IIPABO Ha M3MeHeHMe / OTKa3 OT M3MeHEHNs CBOMX leTeil, IPaBo
3HATb, KTO OBUI M3MeHeH ™.

C pa3BuUTHEM BO3MOXXHOCTEN MHTErpalyl YelT0BeYeCKOTo Tela MIN Jaxke He-
IIOCPE/ICTBEHHO MO3Ta C TEXHUYECKUMM YCTPOMCTBAMU ISl BOCCTAHOBJIEHNA MU
YIy4IIeH)sI eCTeCTBEHHBIX CIOCOOHOCTell HeM30e)XHO BCTAIOT BOIIPOCHI OTHOCH-
TEIbHO BIIVSTHVS 9TUX M3MEHEHMIT Ha U/ HTUIHOCTD TaKMX KNOOPIM3MPOBAHHBIX
cymectB. CaMblil pafyIKaJbHBI 13 HUX GOPMYIMpPYeTCcs CIefyIomyM 06pasoM: B
KaKOJl Mepe Ye/IOBeK OCTAeTCs YeJIOBEKOM VM COOTBETCTBEHHO CyO'beKTOM IIpaBa
B CUTyallMM, KOT/Ia €T0 OCHOBHbIE BHEIIIHME 11 BHYTPEHHNE OPTaHbl 3aMEHSI0TCS
MCKYCCTBEHHBIMM VIMIUTAHTaTaMU UJIV IOIIOJIHAIOTCA YCTPOICTBAMMY, YCUIMBAIO-
VMY CIIOCOOHOCTY 1O YPOBHS, HEJOCTVKMIMOTO Ji/IsI OMOTIOTMYECKY «eCTeCTBEH-
HOI» 0cO6m?

Takum 06pa3oM, OJHO U3 KIIIOYEBBIX ITOCTECTBUII KMOOPIMU3aIny Ye/loBeKa
JUISL KOHIIETIIVY IIPaBOCYO'beKTHOCTY PM3MYECKOTO JIMIIA 3aK/II0YAeTCsl B pacTy-
I11eM HECOOTBETCTBUY MEXAY 610/TOTMYeCKMMIU KPUTEPYSMY IPVUHAJIEKHOCTY K
BUJIY, C OIHOV CTOPOHBI, 1 HAOOPOM CBOJICTB, KOTOPBIE OIIPE/ie/IAI0T OTHOLIEHVE
K CYyIHOCTM KaK K OPUANYIECKOI TMYHOCTUA — C LPYTOIL.

4. 9KONOrn4ecKkuii uMnepaTms B YCJIOBUSIX
undpposon TpaHchopmaum

CooTHoleHre BIMAHNA HUGPOBBIX TEXHOTOTHI ¥ IIpaBa Ha 00IeCTBEHHbIE
IIPOIIEeCCH Ha NIPMMepe 9KOTOTMYECKOII chepbl MOXKHO YIPOILIEHHO IPEACTaBUTD

10" Available at: http://www.iftf.org/future-now/article-detail/from-10yf2014-magna-cortica/
(mata obpamenns: 17.02.2021)

16



10.A. Tuxommpos, H.B. KniuruH, @.B. LlomapTtoBa, C.b. banbxaesa. lMpaBo v ungposasi... C. 4-23

B BIJIe TPeX MOJIeJIeil: IPaBO MIPOUTPHIBAET; IIPABO OTCTAET; IIPABO UJET B HOTY CO
BpEMEHEeM.

[TepBasg Moje/b 3aK/II0YaeTCsA B TOM, YTO PETY/ATMBHBIN IOTEHIMA IIpaBa
oKkasbIBaeTcsl MeHee 9 (PeKTUBHBIM, 4eM IM(pOBBIe TEXHONOINI; B pe3y/IbTaTe
COBEpIIIEHCTBOBAHN)E 3aKOHOMATE/IbCTBA He NMPVBOANUT K ITOBBILIEHUIO ero 9¢-
dbexTuBHOCTU. B CBOIO OUYepenp ucmonb3oBaHMe MHPOPMAIMOHHBIX TEXHOIOT I
II03BOJIAIET JOCTUYD Ie/lel, KOTOpble CTaBATCA Mepef] COOTBETCTBYIOIM HOpMa-
TYBHBIM IIPaBOBBIM akTOM. K TOMy >ke Mcronb3oBaHye IyQpoBBIX TEXHOMOTWI
yHoOHee rpak[jaHaM, He>XKelu MpUMeHeHe IPOLenyp, NPeJyCMOTPEHHBIX 3aKO0-
HOZIaTeTbCTBOM.

JlaHHYyI0 MOZe/b WITIOCTPUPYET pellleHne Mpo6IeMbl MacCOBOII I'MOe myert
IpY MPUMEHEHNN TECTULIOB Y arpOXUMMKATOB J/IsI 60PbOBI C CeNbCKOXO035II-
CTBeHHBIMU Bpenutensimu. Kak m3BecTHO, MaccoBas Iubesb IYe B pe3yibTaTe
TAaKOTO NMPVMEHEHNA NeCTULIVAOB M arpOXMMMKATOB oTMedanach B 2019 rogy B
psze cyobekToB Poccumitckoit Penepauyn. [JaHHast mpobneMa siBIseTCS MHOTO-
aCIIeKTHOJI, OXBaTbIBAET BOIIPOCHI TOCYAAPCTBEHHO PErMCTPALy BBO3UMBIX Ha
Teppuropuio Poccuy mecTUINMIOB M arpOXMMUKATOB, TOCYZAPCTBEHHOTO KOH-
TPOJIS HaJ| VIX IPYIMEHEeH)eM I T.JI. Ba>KHBIM acrieKToM siBjisieTcs TpeboBaHme 06
06s13aTeNIbHOM MH(DOPMUPOBAHUY ITYETIOBOJIOB U HAaCe/IeHNsl NPYU IPUMEHeHUN
MeCTUIMIOB U arpoxuMukaToB. B 2020 roxgy Pecriy6mika bamkupns BegBuHyIa
3aKOHOZIATEIbHYI0 MHVIMATUBY: YCTAHOBUTD (peiepaZbHBIM 3aKOHOM TpeboBa-
H1te 00 06513aTeNnbHOM MH(OPMUPOBAHUY HACETIEHNS O IPUMEHEeHNH MTEeCTULIIOB
1 arpoxuMmKaroB''. OTMeTuM, YTO Ha MOJ3aKOHHOM YPOBHE Y>K€ YCTaHOBJIEHBI
TpeboBanMs MHGOPMUPOBAHNS HACe/IEHNs INIIaMU, TPYMEHSIOIMY TTeCTULV-
IbI ¥ arpOXMMMKAThI'Z. BCTalOT BONIPOCH, HY>KHO /I BHOCUTDb M3MeHEHUA B (e-
IlepalibHOE 3aKOHOATe/IbCTBO, €C/IV 00513aTeIbHbIe TPeOOBaHIs, YCTAHOBIEHHBIE
CanllnHom, He obecmeumBaioT Hajiexxaiiero MHGOPMUPOBAHMS HacCelTeHMUs,
IpeXX7ie BCero mienoBofoB. Kakum 06pasoM MO>KHO MOBBICUTD 9 (GeKTUBHOCTD
MHPOPMUPOBAHNS?

[To manupiM CMM, B Poccun 3apabotana onnaiH-margopma ¢pepmepoB u
IT9€/I0BOJIOB, IIOCPENICTBOM KOTOPOJ (hepMepbl MOTYT OIIOBEIaTh ITYeI0BOJIOB
0 MecTe U BpeMeHM MCII0/Ib30BaHV XVIMMKATOB, YTO ITO3BOJIAET IPESOTBPATUTD
MaccoByio rubenpb muen. Oxupjaercs, 4YTo 3TO NPESOTBPATUT MACCOBYIO TMOENb

! TIpoexT denepanpHoro sakona Ne 923742-7 «O BHeceHUM M3MeHeHUs B cTarbio 22 Depe-
panbHOro 3aKoHa «O 6e30macHOM 00OpaIeHNI C IECTUIMAMY U arpOXUMUKATaM» (B 9acTu 00s1-
3aTe/IbHOTO OIOBEIIEHN HaCe/IeH)A O 3aIUVIAHMPOBAHHbBIX PabOTax 110 IPYMEHEHMUIO IeCTULIOB
u (mmm) arpoxuMukaroB). Available at: URL: https://sozd.duma.gov.ru/bill/923742-7 (mata o6pa-
menns: 17.02.2021)

"> Tlocranosnenus: [ITaBHOro rocyzjapcTBEHHOro CaHUTapHOro Bpaya Poccmiickoit @emepanyn:
0t 02.03.2010 Ne 17 «O6 yrBeprkpennn CanllnH 1.2.2584-10»; ot 02.12.2020 Ne 40 «O6 yTBepxpe-
Huu cauurapHpix npasun CII 2.2.3670-20».
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I4e7 U3-3a HEOCBEJOMIEHHOCTH ITYE/I0BO/IOB O NIPMMEHEHNN NecTUuaoB. Ecimn
paHblile TPOOIEMy CTAPAINCh PELIUTD Yepe3 IPYIIBI B COLICETSAX U MeCCeHIKe-
pax, Ha 9/IeKTPOHHBIX JJOCKaX O0BABIEHNII, Yepe3 IMYHble KOHTAKTHI, TO Telepb
CO3JjaHa YHUBepcanbHasA IaTgopma. [locTyl Ha Hee BO3MO>KEH C TI0O0T0 yCTpoit-
cTBa, nopfep>xuBatoutero Vureprer. [TuenoBoay mpu perucrpanym HeoOXommu-
MO OTMETMTb Ha KapTe, IJie HaxofuTcA naceka. [Ipenynpesxuenue o6 o6paboTke
6/1M371eXKaIMX TOJIell IPHUeT Ha 3JIEKTPOHHYIO IIOYTY 11 B BUJIe CMC-COO0IIeHI .

BeposTtHo, nudposas mratgopma m03BOIUT 00eCeYNTh Ty4liee MHGOPMU-
pOBaHVe Hace/leHNs O NMPUMEHEHMM MeCTUIVOB, 4eM (opMbl MHGOPMUpPOBa-
HuA, npefycmorpenHble geiicTeyomuM CanllnHoM. B xonne 2020 roga npunAT
Depepanbublit 3akoH oT 30.12.2020 Ne 490-D3 «O muenosopactse B Poccuiickoii
Depepanun», cofepsKalINii MOMOXKEHN A, Kacalollyecs IpeloTBpalleHns OTpaB-
JIeHNA IT49eT MeCTULUaMN U arpoxumukaramn (ct. 16). Tak, He mo3Hee yeM 3a
TPU [AHA [0 IPYMEHEHM s eCTULI/IOB M arPOXMIMIKATOB JINI[A, OTBETCTBEHHBIE 3a
IIpOBefieHle TaKuX paboT, 00eCIeYnBaIOT JOBE/IeHNE 10 HaCce/IeHN s HaCe/leHHBIX
IIYHKTOB, PAaCIIO/I0>KEHHbIX Ha PACCTOAHNM 10 7 KWJIOMETPOB OT I'PAHMNI] 3aIl/IaHN-
POBaHHBIX K 00pabOTKe MeCTUIM/JaMI V1 arPOXMMMKATaMI 3eMe/IbHBIX YYaCTKOB,
Jyepe3 CpefcTBa MaccoBoil MHQopManuy (pagno, nedaTHble OPraHbl, 31€KTPOH-
HBIe U JpyTVie CPeACTBa CBA3YM M KOMMYHUMKanuy) MHGoOpMalum o Takux pado-
TaX. B fmaHHOI craTbe 3aKOHa BIIepBble NPAMO NPELyCMOTPEHA BO3MOKHOCTD
VICTIOIb30BaHMs 97IEKTPOHHBIX CPEJICTB CBSA3M /s MHPOPMIUPOBAHNS Hace/IeHN,
OJJTHAKO IPaBOBbIe TpeOoBaHUsA 00 MHPOPMUPOBAHNN HACENIeHNUS OCTAIOTCS He-
KOHKPETU3VPOBaHHBIMI.

Bropas Mopenb, XapakTepusyouias CUTyaluio, KOI/ia IpaBo He yCIeBaeT 3a
pasBuUTHEM IMQPPOBBIX TEXHOJOIMII, Haubosee PacIpOCTpaHEHA B Pa3TMIHBIX
cepax ImpaBOBOTO PeryIMpoOBaHNUsA, YTO O0YCIOBIEHO 60/lee KOHCEpBATUBHOI
IPUPOJOiL IIpaBa KaK peryisaTopa oOIIecTBEeHHBIX OoTHOIIeHuil. K Hell, Hanpu-
Mep, OTHOCUTCA TNPOLEAypa OLIEHKM BO3JE/ICTBUA HaMEYaeMOM X035A/ICTBEHHON
VI MHOJI JIeATe/IbHOCTY Ha OKpYy>Katolyio cpeny (nanee — OBOC), koTopas pera-
MeHTMpyercs npukazoM ['ockomakonmoruu Poccun ot 16.05.2000 Ne 372 «O6 yT-
BepxzeHuu [1omoskeHns 06 olleHKe BO3/IEICTBIUSI HAMEeYaeMOil X035IICTBEHHO 1
VHOJI leATeIbHOCTY Ha OKpY>Kamollyio cpeny B Poccuiickoit ®epmepanum». B pam-
kax npouenaypel OBOC ocymectBiserca nHGOpMMpOBaHMEe OOILIECTBEHHOCTH
O IJIAHVPYEMOJI XO3AMCTBEHHO [eATeTbHOCTH, MOTIYIEll OKa3aTb HEraTMBHOE
BO3JIeICTBIE HA OKPYXKAIOLIYIO CPefy.

CorlacHo yka3aHHOMY IIpMKa3y MHGOPMaLUA B KPaTKOM BUJe ITyO/INKYeTCs B
U3IAHUAX efepanbHbIX OPTAaHOB MCIIOTHUTETbHON BIACTU (I 00BEKTOB 9KC-
HepTy3bl QefepanbHOTO YPOBHS), OPTaHOB VICIIOTHUTE/IbHON BIACTY CYO'HEKTOB

3 Available at: URL: specagro.ru/news/202005/v-rossii-zarabotala-onlayn-platforma-dlya-fer-
merov-i-pchelovodov (zata o6pamenns: 17.02.2021)
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denepanyy ¥ OpraHOB MECTHOTO CaMOYTIpaB/eHNs. [JOIoOMHNTeTbHOE MTHPOPMI-
poBanue ydacTHUKOB nponecca OBOC ocymiecTBisgercs Mo pasino, TeeBUIeHNIO,
B IIEPUOANYECKOI! IeyaTy, Yepe3 VIHTepHeT ¥ MHBIMMU cIIoco6aMu, 06eciedrBao-
IMIMM pacrpocTpaHeHue nHpopmanyu. Takum o6pasom, VIHTepHeT paccmarpu-
BaeTCs KaK BCIIOMOTATeIbHBIN CIIOCO0 MTHPOPMMPOBAHUA.

ITpu aTom B pamkax npouegypsl OBOC He mpegycMOTpeHO pasMelleHNs VH-
dopmaryi 0 HaMedaeMoit AesATeTbHOCT Ha CaiiTaX OPraHOB IIyOINYHOI BIACTH.
Mex/y TeM B HacToOsALIee BpeMst OCHOBHBIM CIIOCOO0M MHPOpMIUPOBaHs 001e-
CTBEHHOCT! CTaJI0 IMEHHO pa3MellleHue MHpOpManym ¥ MaTepuaaoB Ha odu-
LVIaTIbHBIX CaliTaX OpPraHOB MyOINYHOI BIACTY, MHGOPMMPOBAHIE TOCPEICTBOM
3/IEKTPOHHOII IIOYTHI, MECCEHIPKEPOB.

B cBsA3M ¢ 3TUM B HOPMaTUBHOM aKTe, per/laMeHTHUPYIoleM IOPsAOK IpOoBe-
nerns OBOC, Heo6X0O[UMO 3aKpenuTh CIefyIollye MOJI0KeHNs: 00s13aTe/IbHOe
pasMeleHyie nHGOPMANVM O IVIAHVPYEMOJ esATeTbHOCTY Ha CaliTaX OPraHOB
ny0/IMYHOI BIacTy; pasmerieHne MarepuanoB OBOC B a71eKTpOHHOM BUfe B 00-
11eM IOCTYTI€; BeleHNe 37IeKTPOHHBIX peecTpoB 3asaBneHnit o nposefenny OBOC;
ob11ecTBeHHbIE 0OCYXX/IeHNs B 9JIEKTPOHHOM Bujie (He MCK/II0Yas ¥ OYHOTO y4a-
CTUA).

B kayecTBe MHTepecHOTO IpuMepa, KOT/ja IIPaBo UAET B HOTY ¢ LUQpoBu3a-
1yIell, MOYXHO IIPMBECTY HOBBII GOPMUPYIOIINIICSA IPABOBOV MHCTUTYT MHPOP-
MaIVIOHHBIX MOfiefiell B cepe IMPOEKTUPOBAHNS U CTPOUTENbCTBA, BBEJJeHHDII
B T'PaJJOCTPOUTE/IbHOE 3aKOHOMaTeNnbcTBO B 2019 roxy. B I'pagocTpontenbnom
Kopmekce Poccuiickoit ®Pepepanuy yCTaHOBJIEHO OIpefe/eHne IOHATUA «MH-
dbopManoHHas MOJeb 00BEKTa KallUTaIbHOTO CTPONUTENIbCTBAY, TIOf, KOTOPOIT
IIOHVMMAETCsl COBOKYITHOCTb B3alIMOCBA3aHHBIX CBEJIeHMII, JOKYMEHTOB M MaTe-
puanoB 06 00beKTe KauTaTbHOTO CTPOUTENbCTBA, POPMUPYEMBIX B 971€KTPOH-
HOM BIJIe Ha 3TallaX BBIIIOJHEHNA VH)XE€HEPHBIX M3BICKAHMIA, OCYLeCTBIEHU
aApXUTEKTYPHO-CTPOUTETbHOTO NPOEKTUPOBAHMA, CTPOUTENIbCTBA, PEKOHCTPYK-
LMY, KaIUTaJIbHOTO PEMOHTA, 9KCIUTyaTallMy WM CHOCA 0ObeKTa KaluTaIbHOTO
CTPOUTE/IbCTBA.

Ha mytu BHepeHms MHQOPMAIIOHHBIX MOJie/iell HeoOX0AMO Oy/ieT pelTh
PSIL OPTaHM3ALMOHHBIX U TEXHWYECKUX MPOoOIeM; TeM He MeHee MOXXHO IIpO-
THO3VPOBATb, YTO B IEPCIEKTMBe MHPOPMALVOHHbIE MOJe/IM MOTydaT IINpO-
KO€ PacIpOCTpaHeHMe B MIPAKTUKE IPOEKTUPOBAHMA U IOCTENIEHHO IOTHOCTHIO
BBITECHAT IIPOEKTHYIO JOKYMEHTALIMIO B IIPUBBIYHON TEKCTOBOI U TpaduuecKoii
¢dopme. KimroueBoe npenmyIiecTBo MHGOPMAIVIOHHON MOJeN IIepef TPajyIi-
OHHOJI IIPOEKTHOJI JOKyMeHTalyeil — NHGOpMaIYIOHHAs MOZIe/Ib COPOBOKIAET
00BEKT KalMTAIbHOTO CTPOUTE/IBCTBA Ha BCEM IIPOTSDKEHNN SKM3HEHHOTO LIMKJIa
30aHUA U coopyKeHMs. [10aToMy MO>KHO OyzeT OTCIeXxuBarh Bce TpaHchopMa-
11 06'beKTa KallMTaTbHOTO CTPOUTENIBCTBA OT €T0 CO3JaHNA [0 CHOCA.
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3aknwuyeHuve

ITpaBo coxpaHseT CBOK YCTOIYMBYIO POJIb PEryasaTOpa COLMaNbHO-9KOHOMM-
YeCKMX U IHBIX IIPOLECCOB B 001[eCTBe KaK BHYTPM CTPAHBL, TaK ¥ B M&KAYHAPOJ-
HOM IUTaHe. JTO OYeHb CYILIeCTBEHHBIVI MEXaHU3M, KOTOPBII obecrieunBaeT Kak
CTabM/IBHOCTD, TaK ¥ HEOOXOAVIMYIO TPeoOpa3oBaTeNbHYIO AeATeIbBHOCTD IMYHO-
CTY U ITyO/INYHBIX IHCTUTYTOB.

C npyroit cTopoHsl, inppoBU3aLus ¥ HOBble MHGOPMALMOHHBIE TEXHOIOTUN
HOOY>XIAI0T IpeoOpa3soBBIBATh XapaKTep AeATeIbHOCTU CYyO'beKTOB IIpaBa, Me-
HATb 00BEMBI X HMPABOOTHOLIEHNI, PACIIMPSIOT TOPU3OHT OyyIeil HesTenb-
HOCTI.

[Ipu 3TOM HpaBO aKTUBHO (YHKUMOHUPYET, COEICTBYsI TEXHIUYECKUM IIPO-
neccaM. [IpaBo — NpeKpacHbIN COI0O3HMK HOBEIINX TEXHUYECKUX Pa3paboTok,
udposusanuu 1 nHGOpMaTU3ALNM B OOIIECTBE.
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Abstract

The coexistence of the phenomena of digitalization and law determines their mutual in-
fluence and actualizes the scientific task of studying the impact that manifests itself in
relation to each other and the changes that it causes. The technicalization of society con-
tributed to its further development, its goals and directions were largely determined by
public and other social institutions, including law. In the modern period, digitalization is
in the same vein of combining social and technical mechanisms for managing process-
es in society, moreover, in a wide socio-economic context and in connection with the
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implementation of the state’s strategic national goals. A noticeable influence of similar
phenomena and processes is observed in foreign countries. These circumstances pre-
determine the challenges for the law. The article presents an attempt to consider the
legal problems of digitalization from the point of view of a comprehensive, cross-sectoral
and systems analysis, which made it possible to overcome the excessive specialization
of legal sciences’ branches, keep in mind the dynamics of the relationship between na-
tional and international law and also take into account the context of the achievements of
other social sciences. New digital technologies fill the functional impact of law with new
content, which, firstly, is reflected in the dynamically developing sectoral legislation, and
secondly, in a concentrated form it is manifested in the formation of general regulatory
legal acts that create the basis for digitalization. Digitalization transforms the nature of the
activities of legal entities and the volume of their legal relations, generates new forms of
making managerial decisions and responsibility for their failure, problematizes the legal
nature of a technical (electronic) legal act and its place in the system of normative legal
regulation, raises the question of the possibilities and limits of automation of law. As a
result of the study, the authors come to the conclusion that in the context of the digital
transformation of the economy, social sphere and governance law retains its stable role
as a regulator of socio-economic and other processes in society, ensuring both sustain-
able stability and the necessary transformative activities of people and public institutions.
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AHHOTauma

CTaTbsl NOCBSALLEHA KIOYEBLIM BOMPOCAM Pa3BUTUS MPABOBOrO PEryanpoBaHuUs afiek-
TPOHHbLIX GOPM B3aMMOLENCTBUS YHACTHMKOB KOPMOPATUBHbLIX OTHOLWeEHU B Poccuu.
ABTOp nocnenoBaTeNbHO pacCMaTpPUBAET Pa3BUTME 3aKOHOAATENbCTBA W MPAKTUKMU
ero npumMmeHeHus ¢ cepeamHbl 1990-x rr. 4o HacToswero BpeMmeHun. OTaenbHO paccMo-
TPEHO BANSIHME YPE3BblYANHOro 3aKOHO4ATENbCTBA, CO30aHHOIO A4 Lenen npoTuBo-
[EeNcTBUS pacnpoCcTpaHeHMio KOPOHaBUPYCHO nHoekunmn B 2020 r. ABTop noapo6Ho
aHanusupyet matepuansl baHka Poccuu, pasnnyHbie NONNTUKO-NPABOBbIE YCTAHOBKMU.
BrepBble B cneumanbHOM nuTepatype rnokasaHa Koppensuus pasBUTUS SNEKTPOHHbIX
dopM B3aUMOLENCTBUSA B HACTHbIX U MYBAMYHBbIX OTHOLWEHUAX. PacCMOTpEHbl BHECEH-
Hble B [ocygapcTBeHHyo JlymMy 3aKOHOMPOEKThl, HanpaBJfieHHble Ha pa3BUTUE NPaBoO-
BOr0 PEeryaMpoBaHusa yaaneHHoro (AMCTaHUMOHHOr0) B3auMOLEWCTBUS YYaCTHUKOB
Koprnopaumuin 1 rpaxaaHcko-npaBoBbIX coobLWecTB. Llenb nccnepoBanns — chdopmynm-
poBaTb OCHOBHbIE HAMNPAaBJIEHVS PA3BUTUS MPABOBOr0 PErynpoBaHnsa, OCHOBAHHbIE HA
aHanuse onbiTa PasBUTUS 3aKOHOOATENILCTBA, B TOM YMCJIE PErYIMPYIOLLEro nybnnyHbie
oTHOoweHua. [Ang peanmdaumm 3TOW LENn B NePBON YaCTN NCCrief0BaHNA (BBeLEHME) NO-
KasaH TPaauLUMOHHbBIA NOAXO0A, K MPOBEAEHMIO KOPNOPATUBHBLIX AENCTBUI, OLEHEHbI €r0
HEeoCTaTKM U NPEMMYLLLECTBA; BO BTOPOWM 4aCTu nokasaHbl nepeble nonbiTkn (2000-x rr.)
BKJIIO4ATb 3JIEMEHTbI 9/1IEKTPOHHOI0 B3aMMOAENCTBUS B HOPMATMBHbIE NPABOBbLIE AKThI;
B TPeTbelr 4YaCcTu UCCNe0BaHUA NOKa3aHO pagukanbHOE M3MEHEHUE NOAX0O0B 3aKO-
HopaTtensa k perynmpoBaHuto B 2010-x rr.; AaHbl OLLEHKN COCTOSHUIO PEryIMPOBaHNS HA
KoHew 2019-Havano 2020 rr. (nepea HavYanoM NaHAeEMMK); B HETBEPTOM YaCTU KOPOTKO
paccMOTPEHbI OCHOBHbIE 3aKOHOMPOEKTHbIE MHULMATUBLI, BHECEHHbIE B MOBECTKY OHS
FocypapcTtBeHHOM ymbl, faHa oueHka npeanaraemMblx NPaBOBbIX pelleHuin, cdop-
MYJIMPOBaHbl NPEASIOXEHMS aBTOpPa B YaCcTu HanpasBfieHWn perynmpoBanus. [enaetcsa
BbIBOZ, O LLeN1IeCO06pPa3HOCTU UCMNOMb30BAHUSA 3N1EKTPOHHbIX GOPM B3aMMOLENCTBUS B
[EeATEeNbHOCTU BCEX IOPUANYECKNX NNL, (KaK KOPMOPATUBHbIX, TaK U YHUTAPHbIX, @ Takxe
pPasINYHbIX rPaXxXaaHCKO-NPaBOBbIX COOBOLLECTB); yKa3blBaeTCcs Ha HEOOX0ANMOCTb KOp-
pensunm 4acTHONPaBOBOr0 N NYBANYHO-NPABOBOrO PErYINPOBaAHUS.

24



A.B. [ab0B. 371eKTPOHHOE B3aUMOAEHCTBUE U LIMPPOBbLIE TEXHOIOMMU B KOPIOPaTUBHOM... C. 24—-64

KnioueBbie cnoea

KoprnopaTMBHOE ynpaBfieHne, akunmoHepHoe O0O6LIEecCTBO, 3/IeKTPOHHOE ronocoBaHue,
OUCTaHUMOHHOEe ronocoBaHue, GloneTeHb ANg ronocoBaHus, npasa akuMoHepoB, KO-
pOHaBUPYCHas MHPEKUNS, OrpaHUYEHNS.

Ang untupoBaHua: Nabos A.B. SnekTpoHHOe B3aumonencTeme U umdpoBble TEXHO-
IO B KOPNOPaTMBHOM YyMNpaB/ieHUN akunoHepHbiM obwectBoM B Poccun // Mpago.
KypHan Beiclern wkonbl akoHoMukn, 2021. N2 2. C. 24-64.

YOK: 346.2 DOI: 10.17323/2072-8166.2021.2.24.64

BBepeHue

OreyecTBEHHOE 3aKOHOATE/IBCTBO 00 aKIIMOHEPHBIX 00IeCTBAX HOBEIIIIErO
BpeMeHN (DegepanbHblil 3aK0H OT 26.12.1995 Ne 208-03 «O6 akuMOHEPHBIX 00-
mecTBax» (faee — 3aKoH 00 aKI[MOHEPHBIX 00IeCTBAX) B €r0 IePBOHAYATBHOI
pemaKkiyy He IPU3HABATIO BO3MOXKHOCTH VCIIO/Ib30BAHIS 9TIEKTPOHHBIX CPEZICTB
CBSI3U J/Is1 B3aMMOJEVICTBMS aKIMOHEPHOTo OOILIeCTBa M aKIMoHepa. 3aKOH He
YKa3bIBaJI ¥ Ha MCIIOJIb30BaHME TEXHUYIECKMX CPEMCTB /IS IIOCYeTa FO/I0COB aK-
IIIOHEPOB; aHAJIOTMYHBIM 00Pa3OM 3TO PaCIPOCTPAHS/IOCh Ha OTHOLIECHMVSI BHY-
TPU KOJUIETMA/IbHBIX OPTaHOB aKI[MOHEPHOTO 00IecTBa (CoBeTa AMPEKTOPOB (Ha-
O/TI0IaTeNIBHOTO COBETA), IPAaB/IeHMsI Y MHBIX KOJUIETMaTbHbIX OPTaHOB).

3aKoH 00 aKIMOHEPHBIX OOILIECTBAaX B YACTM COOpaHMS aKI[MOHEPOB Ipemyc-
MaTpUBaJ TPAUIMOHHYIO GopMy 0011ero cobpanus B BUfie «COBMECTHOTO IIPU-
cyrcrBus» (cT. 50, 55); aKIMOHEpBbI WIM MX IIPeCTaBUTE/I MOIJIM OCYILEeCTB/IATD
BOJIEM3bsIBJIEHNE TTOJHATIEM PYK (PErMCTPALMOHHBIX KAPTOYEK VTN VHBIX TOKY-
MEHTOB (T.e. BOJIEU3bsAB/IEHVIE OCYIIECTBILANIOCh OTKPBITO) MU ITyTEM 3aIlOTHEHVS
OrojIeTeHel! ¢ 3apaHee IOCTaBICHHBIMI BOIPOCaM (B HEKOTOPBIX CIIy4asX TO/Io-
coBaHIIe 010/UIeTeHAMM ObIIO 00513aTe/IbHBIM) 1 OITYCKATh TaKyie OI0/UIeTeHM B SIN-
K11 (KOpOOKI) /IS TTIOCTIeAyIOIell MX ITepefjadyi CIeTHOI KOMMCCUM (T.€. IPOBOAUTD
TaliHOe rojiocoBaHne). COBMeCTHOE IIPUCYTCTBME IIPEAIIOarajo MOMelleHne, B
KOTOPOM COOMPAIICh aKIMOHEPHI U MX MIPeCTaBUTEIN, CUCTEMY VX PeTUCTPaLNY,
permaMeHT coOpaHys. YKa3aHHbIN TPaAVILIMOHHBIN CIIOCO0 cOOpaHNsA aKIMIOHEPOB
VIMeJT IIPEVIMYIIIeCTBa — JIMYHBI KOHTAKT aKL[MIOHEPOB VM PYKOBOJMTEIEN aKIIMO-
HEpPHBIX 00111eCTB (YTO, BHE BCAKOTO COMHEHNSA, BaXKHee JI/IsI TIePBOIL IPYIIIIBI JINLL).

Opnnako OH MMen 1 HefocTaTk. OCHOBHO U3 HUX — 3HAYMTETbHBIE PACXO-
JIbI AKLIMIOHEPHOTO0 001IecTBa Ha TpOBefieHNe coOpaHus (apeH/IHas IIaTa, IOYTO-
BbI€ U VIHBIE PACXO[bl); /ISl aKIIIOHEPOB, He HAaXOJSIIMXCS B MeCTe [IPOBejeHNs
cobpaHus1, Takoy crocob 03Ha4yan ZOPOKHbIe pacxofsl. [Ipobmembl MOrIN BO3-
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HUKHYTbH C TOJIOCOBaHMEM ITyTeM 3aII0THEHVs OI0//IeTeHell, KOTOpbIe Py Hellpa-
BIJIBHOM 0()OPMJIEHUY MOT/IV OBITh HE YYTEHBI, IPU3HAHBI HefleICTBUTETbHBIMIL.

Eme opyu HegocTaTok cobpanus B GopMe COBMECTHOTO NPUCYTCTBUSA — BO3-
MOYXHOCTh MaHUITY/ISIINIT ¢ (PAKTUYECKUM JOCTYIIOM aKI[IOHepa WMIN €ro Ipes-
CTaBUTEIA K MeCTy cOOpaHMsA (OTKa3 WM CO3/IaHMe 3aTPyIHEHMI IPY PerucTpa-
LV, 3alI0/THEHMeE 3a/1a JIAL[AMI JI/I1 HeBO3MOXKHOCTY ITPOXOZia B 3aJ1 aKI[IOHEPOB
VI IIP.) WIK, HALIPOTUB, CO3[JaHIe CUTYALIVM, BIEKYIIieil HeOOXOAMMOCTD ya/IeHUs
aK1MoHepa (IIpeAcTaBuTeNsA) ¢ COOpaHNA C IOCTIeAYIOMINM UCIIOIb30BaHNEeM 3TO-
ro ¢axTa s faB/IeHNA Ha aKI[MIOHepHOe 00111ecTBO .

AHaJIOTMYHBII CIIOCO0, TONMBKO MMEHYEMBIT «3acefaHreM» (T.e. COBMECTHBIM
IPUCYTCTBUEM I'PYIIILI PUSMYECKIX JINL] B OJTHOM MeCTe U B OJTHO BpeMsI JUIA J10-
CTYDKEHMsI OIIpefie/IeHHOI 1ie/n), ObUI IpefyCMOTpeH Kak ¢popMa AesiTeIbHOCTI
CoBeTa IVMPeKTOPOB (HabIoaTeIbHOTO coBeTa) (CT. 68 3aKOHA 00 aKIIVIOHEPHBIX
06111ecTBax) ¥ KOJUIETMATIBHOTO UCIIOTHUTE/IbHOTO OpPTaHa aKI[MOHEPHOTro ob1ie-
crBa (cT. 70 3ak0oHa 06 aKIMOHepHBIX obuiecTBax). [ToM1MO coBMecTHOTO IIpH-
cyrcrBus 3akoH (cT. 50) mpegycMatpuBai eme ofHy GopMy IPUHATHS pelleHs
061IM cobpaHyeM aKIOHepOB (KaK OpraHOM aKIIOHEPHOTO 00111ecTBa) — IPo-
BeJleHNe 3a0YHOTO TOOCOBaHMs (OIPOCHBIM IIyTeM), OCYIIECTBI/IAEMYIO ITyTeM
HarnpasjieHVs1 OI0//IeTe el MICbMaMy aKIIMOHEPOB B afipec aKI[MOHEPHOTro 0011je-
cTBa (B 3apy0e)XHOM IpaBe Takas ¢popMa HasbiBaeTcs voting by mail («distance
voting») [Kraakman R., Apmour J. et al., 2017: 58]).

AmnanornyHas popma NPUHATHUSA PelIeHNIT — 3a09HOe OJI0OCOBaHMe — TIpeli-
yCMaTpUBAIACh U I/I IPUHATUA PEIIEHUIT COBETOM AVIPEKTOPOB (HabIoaTe b-
HBIM COBETOM) aKIIIOHEPHOTO ob1ecTBa (cT. 68 3akoHa 00 aKIMOHEPHBIX 001Ije-
crBax). [Ipu 9TOM MOPAROK TAaKOTO HMPUHATYS PeLIeHNIT MOT OBITh YCTaHOBJIEH
BHYTPEHHVM JOKYMEHTOM aKI[MIOHEPHOTO OOIeCTBa; COOTBETCTBEHHO, /I JIaH-
HOTO opraHa (pOpMbI 3a04YHOTO TOJIOCOBAHNA (BOJIEU3bABICHNA) MOI/IM HOCUTD
6onee rubkmit xapakTep (k mpumepy, 6ymakHast GpopmMa MOI/Ia OTCYyTCTBOBATb).

1. MepBbleé NONbITKU BKJIDYEHUS 3JIEeMEHTOB
3JZIeKTPOHHOIro B3aMmMo4eMuCTBUS B HOPMaTUBHbIE aKTbl

BriepBbie 0 BO3MOXKHOCTH 1 11€71eCOOOPA3HOCTH MCIIO/TB30BAHNUS 9TIEKTPOHHBIX
CPeNCTB CBA3M I OOMeHa COOOIIEHMAMM MeX[y aKL[MOHEPOM U aKIVIOHEepHbIM
00IeCTBOM, a TAKKe MEeX/y WIEHAMV VHBIX OPraHOB YIIPaB/IeHNA MEXHY co00il 1
aKLMOHEePHBIM 00111ecTBOM ObIIO YKa3aHO B Koziekce KOpIOpaTBHOTO MOBEIEHNA’.

! Takyi0 BO3MO)XHOCTD OIIVCBIBA€T VM3BECTHBIN CIIELMAJIVCT IO MPOTUBOJEIICTBUIO pelifep-
ckuM 3axBaraM IL.I. Cerues [Corues ILI, 2011: 30-34].

? Pacnopspxerne OKIB Poccun ot 04.04.2002 Ne 421/p «O pekoMeHAaluM K IPYMEHEHIO
Kozexca KopnopaTBHOT0 OBefIEHNA.
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Bo-nepBbix, Kopekc kopnopaTuBHOro noBefeHusi pekomeHnmosan (m. 1.1.3)
IIPeyCMOTPETh B YCTaBe aKI[MIOHEPHOTO 00I1leCTBa MICIIO/Ib30BAHNIE /IEKTPOHHOI
dbopMbI coobuieHMsT 0 TpoBeieHN M 0011[eT0 COOpaHMsI B Ka4yeCTBe JOTIOTHUTENb-
HOTO Crtoco6a OIOBeleHNs aKIMOHepoB. UTO MOHMMAIOCh HOf «3TIeKTPOHHOII
bopmoit cooOIIIeH sT», JOKYMEHT He PacKpbIBaJL.

Bo-BTOpBIX, TOKYMEHT pekoMeHAoBas (11. 1.3.5) NpefoCcTaBIATb aKI[MOHepaM
(c 3aKkpenyieHMeM ee B yCTaBe) JOIIOTHUTENIbHYIO BO3SMOXXHOCTb 3HAKOMMUTBLCS C
nHpopManyell K COOpaHNIO aKLIMOHEPOB IIOCPECTBOM 3JIEKTPOHHBIX CpPeJiCTB
CBsI3U, B TOM 4YMCJIe IOCPEZICTBOM ceTy VIHTepHerT.

[ToMuMO OTHeCeHUA K TaKUM cpefcTBaM VIHTepHeTa, JeTann3anyy IOHATUA
«3TIEKTPOHHBIX CPEICTB CBSA3M» He MPUBOJUIOC.

B-TpeTbyx, B 4acTy OpraHmsaluy AesTEIBHOCTM COBeTa AMPEKTOPOB (Ha-
6mofarenbHOTO coBeTa) KofleKC KOpIIOpaTMBHOTO IOBEJEHNUSA PeKOMEH/[0Basl
(mm. 4.5.3) mpegycMOTpeTh BO BHYTPEHHUX JOKYMEHTaX Hambosee mpyemieMble
JUIs1 9IEHOB coBeTa GOPMY YBELOM/IEHMsI O 3aCelaHuy Y IOPS/IOK HallpaBJIeHNs
(nmpemocraBienusi) uHGopManuu (B TOM 4YUC/Ie ITOCPELCTBOM IIOYTOBOIL, Tejle-
rpadHOIA, TeeTaITHO, Te/leOHHOIL, 97IEKTPOHHO VIV MHOI CBSI3M).

[Tocnenune jBe peKOMeHJAUMM C TOYKM 3peHMs MX peanmszanuyu (HeCMOTps
Ha OTMeYeHHbIe BbIIlle 3aMeYaHlisi) He BBI3BIBA/IM BOIIPOCOB: He OBIIO MpobieM
B TOM, 4TOOBI pa3MecTUTh MHMOPMALINIO O COOpaHMM aKIIMOHEPOB B JIHTepHeTe
(Ha caiiTe aKI[MIOHEPHOTO 0OLIECTBA VIV CIELVaTN3MPOBAaHHOM caiiTe, pa3Melra-
o1eM MHGOPMAIIMIO TAKOTO XapaKTepa), PaBHO KaK 1 3aKPENUTb IOT0KEHNE O
TOM, YTO YBEZOMJICHM V1 MaTepUa/Ibl K 3aceJaHMI0 HAIIPABJIAIOTCSA WIEHY COBETa
IMPEKTOPOB (HAO/MIOJaTe/IbHOTO COBETA) IIOCPEICTBOM PA3/IIYHON CBA3ML.

C peanusanyeii epBoil peKOMeHJaliy MOI/IN ObITh TpyAHOCTH. VIX cosmaBa-
JTa HeSICHOCTH B YaCTH TOTO, YTO TaKOe «37IeKTpOHHas1 hopma coobieHms». Kpome
TOTO, JaXKe eC/IY TaKoe IOHATHE PAacKpPhIBATIOCh OBl B JOKYMEHTAX aKI[MIOHEPHO-
ro o0I11ecTBa, BCe PaBHO /IS pean3alyii TAKOTO CIIocoba onoBerieHys (IIycThb 1
KaK JIOTIOJTHUTEIbHOTO) TPe6OBa/IOCh KaK MMHUMYM CIIelViaIbHble BO3MOXKHOCTH
y aKkuyoHepa (971eKTPOHHOI IOYTHI, aKca 1 IIp.); faXke yKasaHMe Ha TaKoe CO-
ob1ieHMe KaK pa3MelljeHlie COOTBETCTBYOIIel MHPOpMaLuu B ceTu VIHTepHeT B
TO BpeMsi (2002 r.) MOITIO He MMeThb HUKAKOTO 3HAYeHMsI Ji7isi OOBIION [PYILIIbI
aKIVIOHepOB — (U3NMIECKUX JINI] TTOKIJIOTO BO3PacTa, CTABIINX aKIVIOHepaMu
II0 UTOraM IpuBartu3anuy Havana 1990-x rogos. OT™MeTUM U TO, YTO B 3aKOHE
006 aKIMOHEPHBIX 00IeCTBaX TAKOTO CIOCOOa KOMMYHMKALUM (371eKTPOHHOTO)
3aKpeIUieHo He ObU10% yist PU3MIeCKNX NI, — aKI[MOHEPOB JIEVICTBOBaBIlee Ha

* K mpumepy, cI0BO «37IeKTPOHHasA» (IPUMEHNTENIBHO K II04YTe) BIIepBbIe MIOABIUIOCH B 3aKOHE
06 akumoHepHbIX o6OmmectBax B 2008 r. (OegepanbHbiii 3akoH ot 30.12.2008 Ne 315-P3 «O BHece-
Huy usMeHeHmii B QenepanpHbiii 3akoH «O 6aHKax 11 6AHKOBCKOI [ESITeIBHOCTI» U HEKOTOPbIE
[pyrre 3aKOHOAaTenbHble akThl Poccuiickoit Pepepannn»), Korga B ¢T. 15 3akoHa 06 aKIjmoHep-
HBIX 00111eCTBaX OBIIO BHECEHO ITOJIOXKEHIIE O TOM, YTO B ONMCAHNN OPSIKA U YCTIOBUIA 3asIB/ICHNUS
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MoMeHT nosasneHnsa Kogekca [TonmoxeHne o BeleHNM peecTpa Biajie/nblieB VIMEH-
HBIX I[eHHBIX OyMmar (yTBepxaeHo nocranosnenneM OPKIB Poccun ot 02.10.1997
Ne27) He TpebOBa/lo B KauecTBe 005A3aTe/IbHOTO PEKBM3NTA AHKEThI 3aPEIUCTPU-
POBAHHOTO JINIIA 3JIEKTPOHHO OYTHI (HOMepa dakca), a Iist IPUANIECKUX JIUI]
«97IEKTPOHHBIN afipec» TpeOOBAICS TOIBKO IIPY ero Hammuuy (Kak M HoMmep dak-
ca). DJIEKTPOHHBIT 0OMeH MeX/y aKI[IOHEPOM I aKIMIOHEPHBIM 001IeCTBOM BO-
ob111e CrieranbHBIM 00pa3oM He peryninpoBacs’.

Tem He menee B ToM ke 2002 1. DKIIB Poccun (TTonoskeHne o OIOIHUTEND-
HBIX TpeOOBaHMAX K MOPS/IKY HOATOTOBKY, CO3bIBA U IPOBENEHMs OOIEro co-
OpaHNs aKLMOHEPOB®) B YaCTU JJOIIOTTHUTENbHBIX TPeOOBAHMII K MOPSAMAKY IIOA-
TOTOBKM 00111ero coOpanus akuymoHepos (1. 2.1, 2.4) ompemennia, 4To eCIy 3TO
IPeyCMOTPEHO YCTaBOM WM BHYTPEHHVM JOKYMEHTOM aKIMIOHEPHOTO 00lIje-
CTBA, PETyIMPYIOLINM JIeATeTbHOCTb 00IIero coOpaHys aKIMOHEPOB, IPeJIo-
JKEHUsI O BHECEHUY BOIIPOCOB B IIOBECTKY JHS U IPEIOKEHNS O BBIIBVDKEHUN
KaH/VJJATOB B OPTaHbl YIIPABJIEHV 1 HbIE OPTaHbI aKIIMIOHEPHOTO 0011IeCTBa MO-
TyT OBITb BHECEHDI, @ TPeOOBaHMs O IPOBENEHNI BHEOYEPELHOTO 00111ero cobpa-
HUIA TIPeJCTaBIIeHbl 9JIEKTPUYECKONl CBA3BI0, BKII0YAsA CPeAcTBa (HaKCHMIIBHOM
u TenerpadHOI CBSA3M, 9TEKTPOHHOI IOYTON C MCHOTb30BaHMEM 3/IEKTPOHHOI
udposoit mogmcu®.

Kak BupHo, [TosoxeHne 0 JOIOTHUTEIbHBIX TPeOOBAHUAX K HOPAAKY ITOATO-
TOBKI, CO3bIBA U ITPOBeieHMsI 0011ero coOpanus akinoHepos 2002 r. 1mjio ropas-
no manblie Komekca KOpIOpaTBHOTO MOBEIEHNA — HOIYCKanach BO3MOXKHOCTb
YCTQHOBJIEHMsI aKLMOHEPHBIM 00IIecTBOM (6e3 MOATBEP>KIeHUsA B OYMaKHOM

KpeAuTOpaMi IpyU peopraHu3aluy B coobeHN (YBeJOMIEHUN) O PeOPraHU3aI MM MOIJIN IOTION-
HUTEIbHO YKa3bIBaThCA [JIA CBA3MU C O0IECTBOM «afipeca slIeKTPOHHOIT ouThI». B 2009 r. npuHAT
QepepanbHblil 3aK0H OT 27.12.2009 Ne 352-D3 «O BHeceHMM M3MEHEHMIT B OTJe/bHbIE 3aKOHO-
marenbHble aKTbl Poccmiickoit depepannm B 4acTu IepecMOTpa OTPAaHMYEHNUI [T XO3ACTBEH-
HBIX 00111ecTB Ipy (GOPMMUPOBAHNY YCTABHOTO KAINMTA/IA, IIEPeCMOTPa CIIOCOOO0B 3aIUTHI IPaB
KPEAUTOPOB IIPU YMEHbIIEHN! YCTaBHOTO KAaINMTasIa, M3MEHeHUs TPeOOBaHMIT K XO35/ICTBEHHbIM
0061[ecTBaM B C/Ty4ae HECOOTBETCTBUSA YCTaBHOTO KAaNMTajIa CTOMMOCTU YMCTBIX aKTUBOB, Iepe-
CMOTpa OTPAaHMYEHNIT, CBA3AHHBIX C OCYIECTB/ICHIEM XO3SIICTBEHHBIMIU OOIIeCTBAMI IMUCCUN
obnuranuit». AHaJIOTMYHOE IPABUIO MOSBMIOCH B CT. 30 9TOro 3aKoHa B 4acTy TpeGOBaHMIT K
COOOIIEHNIO O pelIeHny 00 YMEHbIIIEHN) YCTaBHOTO KAMUTa/Ia I CT. 35 B 4acTu TpeOGOBaHmMI K CO-
Iep>KaHUIO YBETOM/IEHN O CHVDKEHUN CTOMMOCTY YMCTBIX aKTUBOB.

* O TakoM obMeHe (MEXJY HEIO3UTapUeM I AEIIOHEHTOM) YIOMIUHAJIO TOIbKO IlomoxeHne o
IeTIo3UTapHOII AeATenbHoCTU B Poccuiickoit @epepary (yTB. moctaHoBnenueM ®KIIb Poccyn ot
16.10.1997 Ne 36) 1 TONBKO B Bufie O/TaHKETHON HOPMBI («IIpMeM B KadecTBe MOPYIeHNUIT JOKYMeH-
TOB B 9JIEKTPOHHOI (POpPMeE JOITYCKAETCS B CTydae U B HOPSIAKE, IPEYCMOTPEHHOM 3aKOHOATeNb-
crBoM Poccniickoit @efepary ui cornamieHeM CTOPOH»).

> TITocranosnenne ®KIIB Poccun ot 31.05.2002 Ne 17/mc.

¢ AHajornuHoe perynimpoaHue 0bU10 BocrponsseneHo B 2012 r. B HooM ITooxxennu o go-
HOJTHUTE/IbHBIX TPeOOBaHMAX K MOPSANKY MOTOTOBKM, CO3bIBA ¥ IIPOBefieH s 001ero cobpaHms
akioHepos (yTB. npukazom ®COP Poccuu ot 02.02.2012 Ne 12-6/u3-u) (1. 2.1, 2.4, 2.5).

28



A.B. [ab0B. 371eKTPOHHOE B3aUMOAEHCTBUE U LIMPPOBbLIE TEXHOIOMMU B KOPIOPaTUBHOM... C. 24—-64

BU/JIE C «KVBBIMI» TIOJIVICAMY U IIEYATSIMI) 9IeKTPOHHOTO OOMeHa OT/ie/IbHBIMU
(Tpm BUZa) IOPUAMYECK 3HAUNMbBIMI COOOIEHUAMI.

Ba)xHO oTMeTUTh, 4TO B oTan4Me oT Kojekca KOpIopaTMBHOIO MOBeAeHN A,
IZie VICIIOTIb30BATIOCh He BIIOJIHE MOHATHOE IIOHATHE «37IeKTPOHHasA ¢popMa coo6-
eHMsI», [1o/mo>keHNe 0 JOMOMHUTEIBHBIX TPeOOBAHNAX K IOPAAKY TOATOTOBKY,
CO3bIBa ¥ IPOBefeHNsI 0611ero cobpanmst akinoHepos 2002 I. MCIOMb30BANIO MO-
HATHE «3TIEKTPUYECKasA CBA3b», TEM CAMbIM «IIPUBA3bIBAsI» CBOY HOPMBbI K TEPMMI-
HOJIOTMYECKOMY aIlllapaTy AeiiCTBOBABILIETO HAa TOT MOMeHT PefiepaTbHOTO 3aK0-
Ha oT 16 deBpansa 1995 r. Ne 15-D3 «O cBA3M», B KOTOPOM (CT. 2) 9/MeKTpuIecKas
CBSI3b (9/IEKTPOCBS3b) NMOHMMAIACh KaK «BCAKas Iepefadya WM IpUeM 3HAKOB,
CHUTHAJ/IOB, MICbMEHHOTO TEKCTa, M300paXKeHMil, 3BYKOB 110 IIPOBOJHON, pajyo-,
ONITUYECKON U IPYTUM 3TIEKTPOMAarHUTHBIM CUCTEMaM»’.

B nByx mokymenTtax — Kopekce kopnopatuHoro nosenenns u ITomoxennn
O JIOIIOJTHUTE/IbHBIX TPeOOBAHNAX K IOPSIKY IIOATOTOBKI, CO3bIBA VI IIPOBECHNS
oburero cobpanms akuyoHepos 2002 r. — IpK OTCYTCTBUM €JUHCTBA B TEPMUHO-
JIOTUM TeM He MeHee ObIIV Ba)KHbIe 00Iyie MOMEHTBI: BOIIPOC 00 MCII0/Ib30BAHNN
3/IEKTPOHHBIX CPEJCTB CBA3M [/ B3aUMOJIENICTBIA C aKLIMOHEPaMM OTJaBajicd Ha
pellleHre CaMOro aKIMOHEPHOTO OOILIeCTBa; JOKYMEHTBI He COJep>Kalu pasBep-
HYTOTO PETYIMPOBAHMA.

Taxum 06pazoM, BOIpoc 06 MCIOTb30BAHNY 3/IeKTPOHHBIX TEXHOJIOTMIT B3ay-
MOJIEVICTBYSI, OYeBUJHO, HAXOAWICS Ha Mepudepuyt BHUMAHUA 3aKOHOAATENs, U
He ABJIAJICA 3HAYMMbBIM. DTO OTPa’ka/Io TOTJJAIIHIO HEPA3BUTOCTD 3IEKTPOHHOTO
JOKYMEHT0000pOTa (371eCh MBI 9TOT TEPMMH VICIIOIb3yeM B LIVPOKOM CMBICIIE),
HEBO3MOYKHOCTDb OXBaTa TAKUM B3aMIMOJIEVICTBYIEM BCEX AKIIVIOHEPOB (B 4aCTM aK-
IIIOHEPOB — (PM3MUYECKUX JINI] TaKas Iie/lb Obl/Ia HETOCTYDKUMA). ITO OTPakaio
TaKKe HefoBepye K TOKYMEHTOOOOpPOTYy € MCIIO/Ib30BaHNMEM pasINYHbIX 3JIeK-
TPOHHBIX CPEJICTB, O YeM TOBOPIU/IOCH IT03[JHEE B PA3/IMYHOTO PO/ia IPOrPaMMHBIX
ITOKyMEeHTaxX.

Tak, B 2010 r. B ['ocygapcrBenHoi mporpamme «VIHpopManmoHHOe 001ecTBO
(2011-2020 roppr)»®, OTMEYANIOCDH, YTO «B XO35ICTBEHHOI )XM3HY 3/IeKTPOHHbIE
¢dbopMBI B3aMMOEVICTBYUA ellle He MOTY4YVIN JO/DKHOTO PasBUTHUA, B TOM YMCTIe
Y13-32 OTCYTCTBMsI YBEPEHHOCTY B MX 0€30IIaCHOCTV M 3alMIIEHHOCTY MH)OP-

7 Or™eTnm, 4To IloNOXKEHUE O TOIIOTHUTEIBHBIX TPeOOBAHNAX K MOPSANKY ITOATOTOBKIM, CO-
3bIBa U IIPOBEMICHNA ob1ero co6paHI/m akuoHepoB 2002 I. B OIIpefie/IeHHON CTelleHy (IIpUBs3Ka
K CJIOBY «CB$I3b») HEKOTOPBIM 00pasoM 3/eCh CIef0BaI0 TepMIHOIornu cT. 38 defepaibHOrO 3a-
koHa ot 08.02.1998 Ne 14-03 «O6 ob1ujecTBax ¢ OrpaHNYEHHOI OTBETCTBEHHOCTDIO». B Hell yka-
3bIBAJIOCD, YTO 3A04HOE TO/I0COBAHME MOXET OBITh IPOBEJEHO MyTeM 0OMeHa JOKYMEHTaMM I10-
CpPEefICTBOM IIOYTOBOIL, TeserpadHoit, TeNeTaimHol, TeieOHHOI, STeKTPOHHO WU WHOI CBS3H,
obecreynBaolIell ay TEHTUYHOCTb II€pefaBaeMbIX U IIPUHMUMAEMbIX COOOIIEHNIT U UX JOKyMeH-
TaJIbHOE MOATBEPK/EHIE.

¢ YrBepxzieHa pacniopspxeHneM [Ipasutenbcra PO or 20.10. 2010 Ne 1815-p.
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Maluy, HeloBepy K I/IaTeXkKaM B 37IeKTPOHHOI dopme» °. IllecTs neT crycts —
B 2016 r. — bank Poccun'® koHCTaTMpPOBAL, YTO «OJHNMM U3 OCHOBHBIX IPEIIAT-
CTBUJ PasBUTUA 3/EKTPOHHOTO B3aMMOJEVICTBUA ABJIAETCA IICUXOTOTUYECKUIA
VTN TIOBefleHYecKuii 6apbep, 00yCIOBIEHHBII BO MHOTOM HEOCBEIOM/IEHHOCTDIO
TpaXK[JaH WM HEJOCTATKOM Y HMX MH(OPMALUY O BO3MOXXHOCTY VICIOTb30BaHUA
6e30yMaXKHbIX CIIOCOOOB COBEpIIEHM TeX WM MHBIX (PMHAHCOBBIX OINlepalii, a
TaKKe HefloBeple K HOBBIM (hOpMaM B3auMOZIeiCTBIA» .

2. \3ameHeHuns B perynupoBaHum B 2010-e rr.:
OT JINYHOI O Y4aCTUS K 3JIEKTPOHHOMY
AUCTAHLUMOHHOMY B3aMoOAEeNnCTBUIO

2010-e Tompl — MEPKOJ, PAAUKATBHOTO (XOTsI He eIMHOBPEMEHHOTO) M3MeHe-
HUIAL CUTYaIVIY C 9/IEKTPOHHBIM 06MeHOM MHpopMatyeli, I/TaBHbIM 00pa3oM B OT-
HOULIEHVAX MEXIY aKI[MIOHEPOM U aKIIIOHEPHBIM 00I[eCTBOM. DTV M3MEHEeHVs B
IIOTHOJ Mepe COOTBETCTBOBAIM IIe/IsIM U 3aJjadaM, KOTOPbIe B TOT IEPUOJ CTaBU-
JIUCh Ha TOCYAaPCTBEHHOM YPOBHE B 11€/I0M B YaCT! YCKOPEHHOTO Pa3BUTHS I/IEK-
TPOHHBIX (POPM B3aMMOJeIICTBYA Ha BceX YpoBH:AX. K mpumepy, ynomsnyras ['o-
CylapcTBeHHas nporpamma «/HpopmaimoHHoe o61mectBo (2011-2020 roper)» B
KayecTBe OfJHOTO U3 ee Pe3y/IbTaTOB IPSIMO HasbIBa/la «B3aVMOJEICTBIUE TPaX-
JlaH, OPTaHM3ALMIl X OPTAHOB FOCYAAPCTBEHHOI BIaCTU B OCHOBHOM B 9/IEKTPOH-
HoI popMme».

R aTOMYy BpeMeHM HaKOIWIach ¥ NPAKTUKA MCIONb30BAHMS TEXHUYECKUX
YCTPOVICTB /I BOJIEU3BSIBIEHNS U30Mparesneli, B TOM 4JC/Ie 9T€KTPOHHBIM TO-
JIOCOBaHMEM Ha BbIOOpax Kak B Poccum, Tak u 3a pybexxoM, BIIO/IHE TOKa3aBIIas
addekTNBHOCTD 1 Oe30macHOCTh Takoro Bojnensbsapnenus [Kepcruur H., 2007:
123-144]; [[TaBnymxkun A.B., IToctaukos A.E., 2009: 5-13]; [AnTonos f.B., 2015:
63-71]; [Hammu A.1O., 2016: 345-350]; [Marpenuna K.1O., 2017: 224]; [Deno-
poB B.JI., 2017: 170-185]; [I'ontapp C.I'., 2019: 29-33]; [3akyckun A.A., 2019:
277-281]; [Xamyrosckas C., 2019: 39-42]; [Anekcee P.A., Abpamos A.B., 2020:
9-21]; [I'puropres A.B., 2020: 30]; [Komommu E.J., 2020: 25-30]; [Penopos
B.J., 2020: 34-55].

 Taxxe cM.: DemepanbHas IeneBas mporpamma «IneKTpoHHas Poccust (2002-2010 romsr)»
(omHa M3 ee mocClegHMX pemakiuii) (yTB. mocraHosieHreM IIpaBurenpctBa PO ot 28.01.2002
Ne 65).

1 B OCHOBHBIX HallpaB/IeHMAX pasBuTHA (PUHAHCOBOro pbiHKa Poccmiickoit Pepepanym Ha
mepuop 2016-2018 ropos, ogobpentbix CoBetoM gupektopos banka Poccnn 26.05.2016 (mamee —
OcHoBHbIe HalIpaB/IeHVsT pasBUTHsI GUHAHCOBOTO phiHKa 2016-2018 rT.).

" OcHoBHbIe HaIpaB/IeHNs pa3BUTHA PMHAHCOBOroO puiHKa Poccuiickoit Peneparyun Ha me-
prox 2016-2018 romos. C. 50. Available at: URL: https://cbr.ru/Content/Document/File/44188/on-
rfr_2016-18.pdf (gara obpamenus: 7.02.2021)
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OTY M3MEHEHMA YUYUTHIBA/IM TEH/IEHIIMN B PETY/IMPOBaHMM 97IEKTPOHHOTO y4a-
CTHA aKIVIOHEPOB B 00MMX cOOpaHus, MIMEBIINECS B 3apy0e)KHON MpaKTUKe —
K mpumepy, B EBpocorose'” n CIIIA [Saccone F., 2010]. B lupextuse EC 2007/36,
K IPMMeEPY, YKa3bIBa/IOCh, YTO KOMIIAHUM He JIO/DKHbBI CTaIKMBATbCA C IOPUIM-
YeCKVMMIU TIPENATCTBUAMY IIPY TIPENIOKEeHNN CBOUM aKLMOHepaM KaKMX-Tnbo
CPEZCTB 3/IEKTPOHHOTO y4acTusA B 0611eM cobpaHny, a TolocoBaHye 6e3 IMIHO-
O y4acTus B 0011eM COOpaHNy, 3a09HOE WM STIEKTPOHHOE, He JOJDKHO IOJBep-
raTbCSl MHBIM OTPAaHMYEHMAM, KpOMe HeOOXOAMMBIX IS MPOBEPKY JTNIHOCTU U
6e30I1aCHOCTY 3/IeKTPOHHBIX coob1eHnit’’. Takoe perynuposaHue JOKHO ObIIO
CO3JjaTh aKI[MOHepaM MaKCHMa/IbHO yoOHbIT pexxuM [Zetzsche D.A., 2007: 66].

B 2011 r. O6bUI IPUHAT 3aKOH, KOTOPBII (POPMATBbHO BOIPOCHI KOPIIOPATUBHO-
TO YIpaBJIeHUA U TeM 60JIee TOI0COBAHMS He PETYINPOBATI, HO ChIrpasl O0/IbIIYIO
pOJIb B Pa3BUTUM 37IEKTPOHHBIX (JOPM B3aMMOJEVICTBMA aKIMOHEPOB M aKIIMO-
HepHBIX 0bmecTB B Oynymem — Denepanbblil 3akoH oT 7.12. 2011 Ne 414-D3
«O LIeHTpaTbHOM JeTIO3UTapUM». 3aKOH YCTaHOBWI (CT. 12), 4TO LIEHTPaIbHBII
JIeTIO3UTAPMUIA, €r0 KIMEHTHI (IETOHEHTHI), a TAKXKe NI, OCYIeCTBIAIINE Be-
JieHe peecTpa, 00s3aHbI IPU B3aUMOJIEVICTBUI APYT C LPYTOM OCYIIECTBIIATD 00-
MeH nHpOopMaIyeil 1 JOKyMEHTaMI B 9/IeKTPOHHOI popme.

Hanb6onee sHaunTe/IbHbIC M3MEHEHMA B OTHOLIEHNMN K 37IEKTPOHHOMY 0OMe-
HY nHpOpMaIel MeXX/ly aKI[IOHEePOM I aKIIMIOHEPHBIM OOIeCTBOM Ha MOMNTH-
KO-IIPAaBOBOM YpOBHe OTHOcATCA k 2013 ropy. [Tnan meponpuaruii («fopoxHas
KapTa») «CosfaHue MeX/[yHapOJHOro (PMHAHCOBOTO I[eHTpa U Y/IydllIeHe NHBe-
CTUIIMOHHOTO K/mMata B Poccutickoit @enepanum»'* B pasjene, MOCBSIEHHOM
KOPIIOPAaTVBHOMY YIIpaB/IeHNI0'®, BK/IIOYas OT/e/IbHbIN MyHKT (44) — «Perynmmpo-
BaHIe 3/IEKTPOHHBIX CIIOCOO0B B3aMMOMENICTBYA aKI[MIOHEPOB ¥ aKIVIOHEPHOTO
obmrectBa». COrIacCHO 3TOMY IIYHKTY, B 2014 I. IpeaycMaTpuBanOCh yCTAHOBUTD
IIpaBOBble HOPMBI (pa3paboTaTh MPOEKT (efiepaIbHOTO 3aKOHA Y MHBIX IIPABO-

2 Cm.: Directive 2007/36/ EU of the European Parliament and the Council of 11 July 2007
on the exercise of certain rights of shareholders in listed companies. Available at: https://eur-lex.
europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007L0036&from=EN (mara ob6pauieHus:
01.03.2021); Directive (EU) 2017/828 of the European Parliament and the Council of 17 May 2017
amending Directive 2007/36/EC as regards the encouragement of long-term shareholder engage-
ment. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017L082
8&from=EN (mata obpamenns: 1.03.2021)

13 «Companies should face no legal obstacles in offering to their shareholders any means of elec-

tronic participation in the general meeting. Voting without attending the general meeting in person,
whether by correspondence or by electronic means, should not be subject to constraints other than
those necessary for the verification of identity and the security of electronic communications».

" VrBepxxzeH pacropspkenueM IIpasurenscrsa PO ot 19.06.2013 Ne 1012-p.

15 «V. KOpHOpaTI/IBHoe YHOpaBI€HNE U IIPABOIIPVIMEHEHNE, BKITIOYAs 3aIUTY IIpaB NMHBECTOPOB,

paspelleHe CIyJaeB HEelJIATeXXeCIIoCOOHOCTH, UCIIONHEH)e KOHTPAKTOB, pa3pelleHne CopoB Ha
(MHAHCOBBIX PbIHKAX».
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BBIX aKTOB'®) «pery/1mpoBaHus 97eKTPOHHBIX CIOCOOOB B3aMMO/EIICTBIUS aKIINO-
HepoB 1 o01jecTBa». TaKoil MMITY/IbC B IIOTHOV Mepe YYUTBIBAJI I 3HAUUTETTbHOE
M3MeHeHNe OOIero OTHOIIEHMs K 97IeKTPOHHBIM GopMaM B3aMMOJEVICTBUS —
Pe3KO BO3pOC/Ia JOCTYIHOCTb VIHTepHeTa, pacpOCTPaHEHHOCTb 37eKTPOHHbBIX
YCTPOVICTB (KOMIIBIOTEPOB U IIP. ), USMEHMICSA KaYeCTBEHHO COCTaB aKIMOHEepOB'.

BykBanbHO 11. 44 [T)maHa MeponpuATHIl peann30BaH He ObUT — CIIEIVIaTbHBII
3aKOH, HaIIPaBJICHHBIN Ha ero peannsaluio, He NpuHAT. OgHako 6bu1 npuHAT Pe-
IepanbHblil 3aKOH OoT 21.07.2014 Ne 218-®3 «O BHeceHMM M3MEHEHUI B OTHE/b-
HbIe 3aKOHOJlaTe/IbHbIe aKThl Poccumitickont Pepepanmm» (nanee — 3akoH Ne 218-
®3)", xoroppiM PeprepanbHblil 3akoH «O pbIHKe I[eHHbIX Oymar» oT 22.04. 1996
Ne 39-D3 (manmee — 3aKOH O PbIHKe IIeHHBIX OyMmar) ObII JOIIOTHEH OTHENTbHOI
cT. 8.8 «OcobeHHOCTN yuacTyis B 0011eM COOpaHNM /NI, IIpaBa KOTOPBIX Ha IjeH-
Hble OyMary y4nTbIBAIOTCSI HOMUHAIBHBIM JiepykaTenieM». B 9101t cratbe ycTaHaB-
JIVBA/IVCh TIPaBUIA 9IEKTPOHHOTO B3aMMOJEIICTBUS IIPU MTOATOTOBKE K 00IIeMy
COOPaHMIO aKI[IOHEPOB C yYacTMeM SMUTEHTa (aKIMOHEPHOTO 00IecTBa), aKIn-
OHepa, HOMVHATBHOTO JiepyKaTesid, PerUCTPaTopa, IeHTPATbHOTO Aeno3nTapus”,
a TaK)Ke TO/IOCOBAHNIO Ha HeM (IIepBBIN POCCUIICKNUIT BApMAHT MEXaHU3Ma, TaBHO
M3BECTHOTO MHOTUM IIPaBOIOPSKaM, KOTOPBIl B MCC/IEOBAaHUAX 0003HAYAIOT
aHITIOA3BIYHBIM IOHATUEM «e-proxy voting») [Hosocenosa JI., Mensenesa T.,
2017: 10-21]%. ITpaBua 3aK/II04aaych B C/IYIOIIEM:

Brapener 1jeHHBIX OyMar, a paBHO MHOE JINII0, KOTOPOe B COOTBETCTBUM C de-
IlepaIbHBIM 3aKOHOM WMJ/IM €TO JIMYHBIM 3aKOHOM OCYIIeCTB/IAeT IpaBa I10 IleH-

16 To ecTb cpasy HpeIO/Iaralich JBa YPOBH PEryIMPOBAHNSA — 3aKOHHBDII U 032 KOHHBDIIL.

17" B 3TOT mepuop BCTPEYAIOTCSE U pefikie paboTbl, B KOTOPHIX HEIAI0TCS MOMBITKM OLEHUTD
BO3MO>KHOCTD JICIIO/Ib30BAHNS 97IEKTPOHHBIX TEXHOIOIMII IIPY OCYIeCTB/IEHN KOPIIOPATUBHBIX
mevicTuit [[py>xuHuH A., 2012: 38-44].

18 Vlcxops U3 MOSCHUTENBHOM 3anCcKu K IpoekTy PeepanpHoro 3akoHa Ne 359513-6 «O BHe-
CeHUN M3MEeHEeHUI B OT/e/IbHble 3aKOHOfaTeNbHble akThl Poccmitckoit Pepepaunm B CBA3U C
npunatueM PenepanbHoro 3akoHa «O rapaHTMpPOBAaHMM IIPAB 3aCTPAXOBAHHBIX /NI B CUCTEME
00513aTe/IbHOrO IEHCMOHHOTO cTpaxoBanus Poccuiickoit epeparym mpy GOpMUPOBAHUY U UHBeE-
CTUPOBAaHUN CPEJICTB NEHCMOHHBIX HAKOIIEHWI, YCTAHOB/IEHVY Y OCYLIECTB/IEHIMI BBIII/IAT 3a CYET
CPeACTB IIEHCHOHHBIX HAKOIIICHNMII», COOTBETCTBYIOLVE N3MEHEHVSI He IIaHNpoBach (Available
at: URL: https://sozd.duma.gov.ru/bill/359513-6 (gara obparenns: 30.01.2021)), 4TO 1 IOHATHO —
U3 Ha3BaHUA SCHO, YTO JOKYMEHT pa3pabaThIBajCs /I COBEpIIEHHO MHBIX Ieneil. CormacHo Ta-
6/1uIie MOMPABOK K IIPOEKTY (efiepabHOro 3akoHa Ne 359513-6, pekoMeH/I0BaHHBIX KoMuTeToM
110 PMHAHCOBOMY PBIHKY K IIPMHATHIO IIPY PACCMOTPEHNM IIPOEKTa BO BTOPOM YTEHUM, COOTBET-
CTBYIOLIJE I3BMEHEHsI — BHeCeHHe CT. 8.8 B 3aKOH O pbIHKe IIeHHBIX OyMar — ObIIN [IPeII0XKeHbI
menyTtatoM locymapcTsennon [Jymer H.B. Bypoikunori.

! B HeKOTOPBbIX paboTax COOTBETCTBYIOLNE MTPABI/IA HA3BAHBI «IIOPANKOM IPOBeNeHMs 00-
KX COOpaHNMit aKIMOHEePOB AUCTAHIMOHHO» [UexoBckas C.A., 2016: 77].

2 B CyIIHOCTHY, 1 IIEPBBIl OT€YECTBEHHbII BapMaHT FOJIOCOBAHMS C YYaCTUEM IIOCPEHIKOB,
KOTOPBIIT B 3apyOeKHOII IPAKTIKe M3BECTEH KaK «proxy voting» mmm «proxy voting through custo-
dial institutions or other intermediaries» [Kraakman R., Apmour J. et al., 2017: 58-59].
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HBIM OyMaram, IpaBa Ha KOTOPble YYNTHIBAIOTCSI HOMIHA/IBHBIM Jiep>KaTe/leM MIn
VIHOCTPaHHBIM HOMVHA/IBHBIM JiepyKaTesieM, IOTy4aIy IIPaBo IPUHATD yIacTiie B
ob11eM coOpaHMM BJIafieblleB IIEHHBIX OyMar IyTeM a4y yKasaH!ii>! HOMUHA/Ib-
HOMY Jep>KaTe/l0 WIN MHOCTPAaHHOMY HOMMHA/IBHOMY JiepP>KaTelio Io/I0COBaTh
oIIpefie/IeHHBIM 00pa3oM; TaKOe IIPaBO MOIJIO BO3HMKATD TOJIBKO B CIy4ae, eC/in
OHO OBIO IIPEYCMOTPEHO OTOBOPOM C HOMMHA/ILHBIM JiepKaTeleM VIN UHO-
CTpaHHBIM HOMJMHA/IbHBIM Jiep>KaTe/leM.

OMUTEHT LIeHHBIX OyMmar ObLI BIIpaBe (a eC/IM B peecTpe BiIajje/blieB [[eHHbIX
Oymar ObIT OTKPBIT JIVIIEBOI CYeT HOMVMHAIBHOTO JiepyKaTe/sl LIeHTPATbHOTO Jie-
HO3UTApUs, TO 00s3aH) 00eCIeunTdb IJIs BIaJiefIblieB L[eHHBIX OyMar BO3MOX-
HOCTb UX y4acTyisi B 0011[eM COOpaHuY BIajiefiblieB IIeHHbIX OyMar ImyTeM Harpas-
JIeHVsI 97IEKTPOHHOTO JOKYMeHTa (3/IeKTPOHHBIX HOKYMEHTOB), ITOJIVCAHHOTO
37IEKTPOHHOI MOAINCHIO (JOKYMEHT O TOIOCOBAHWN).

Perucrpatop 0653bIBajiCsl HAIPABIATD LIEHTPATIBHOMY JIETO3UTAPUIO U 3ape-
TUCTPUPOBAHHOMY B peecTpe B/IaJie/IblieB IIeHHBIX OyMar HOMUHAIbHOMY JieprKa-
Te/Mmo MHPOPMALVIO, COfleP)KAIIYIOCs B OIO/IeTeHe I OJIOCOBaHusA, B popme
37IEKTPOHHOTO JJOKYMEHTa, IOAIMCAHHOTO 3/IeKTPOHHOI MOJNCHIO.

JJOKYMEHT O TO/I0COBaHUY, COAEP>KAIINIT YCTAHOB/IEHHbIE 3aKOHOM CBelle-
HUA*, GOpPMUPOBAJICSI HOMUHAIBHBIM Jiep)KaTeleM VI MHOCTPAHHBIM HOMU-
HaJIbHBIM JiepKaTe/leM Ha OCHOBAHMM YKa3aHMIA, IIO/Ty9eHHBIX OT BJIaJie/IbIla LIeH-
HBIX OyMar U IHOTO /INI}a, KOTOPOe B COOTBETCTBIY C (pefiepaibHbIM 3aKOHOM MU
€ro JIMYHBIM 3aKOHOM OCYIIIeCTB/IsIeT IIpaBa I10 IeHHbIM OymMaram. HoMuHanbHbIi
Iep>KaTeNnb HalpaB/sil cGOPMUPOBAHHBIN VIM JOKYMEHT O TOJIOCOBAHNY, @ TAKXKe
JIOKYMEHTBI O TOJIOCOBAaHNM, CPOPMUPOBAHHBIE HOMVHA/IBHBIMMI Jiep>KaTeIAMI,
SABJLIOLIVIMICS €TO JIeTIOHEHTAMM, PeriCTPaTopy, a eCy TaKoi HOMMHAIbHBbII
JiepyKaTeyb sIB/SIETCS JEIOHEHTOM JIPYTOr0 HOMMHA/IBHOTO JepyKaTesisi, — TaKo-
MY HOMMHA/IbHOMY JiepyKaTesnio. JIOKyMeHT O TOJI0COBaHUY MTOIIVICBIBATICS JIeK-
TPOHHON ITOATINCHIO.

OCHOBHOI1 Tp0o6/1eMOTt HOBOTO PEryINpPOBAHNS CTA/IO OTCYTCTBIE KOPPECIIOH-
AMPYIOLINX MTOTIOKEHNIT, 06eCIIeunBaOIINX «PabOTy» MEXaHM3MaA e-Proxy voting
B 3aKOHOJIaTe/IbCTBE 00 aKIMOHEPHBIX 00IecTBax™.

?! BykBa/ZIbHO HOpMa BBIIJIAfIeNIa CIeAYIOMMM 00pasoM: «IMYHO MO0 IIyTeM fadyM yKasaHMI»;
TPYJHO CKa3aTb, 3a4eM OHa OblTa cOPMYIMPOBAHA B TAKOM BIJIE, IIOCKO/IbKY laHHAsA CTATbsd —
3TO ABHO HEe MECTO JI1 OIMCAHMUA CTONb PYHIAMEHTATbHOIO BOIIPOCA, KaK IPaBO y4acTus B 00-
IeM COOpaHUM BIafeNblieB LIeHHBIX OyMar.

22 [JOKyMEeHT O TOIOCOBAHNN JO/DKEH COIEP)KaTh CBEJeHIsI O BIaJIe/bliaxX IIeHHBIX Oymar 1 06
MHBIX JINIIAX, KOTOPbIe B COOTBETCTBIN C (pefiepaIbHBIM 3aKOHOM VIV JIMYHBIM 3aKOHOM OCYIIeCT-
B/IAIOT TIPaBa 10 LIEHHBIM OyMaram, 0 KOIM4ecTBe LIeHHBIX OyMar, IpUHAJIeKAIIX TAaKUM JIUIAM,
a TaK)Ke Pe3y/IbTaThbl KX FOJIOCOBAHMS 10 KaXKIOMY BOIIPOCY ITOBECTKY JIH:A 0011ero cobpaHms Ba-
JemblieB IIeHHBIX OyMar.

» OrMeTnM, 4To0 B oknage banka Poccun 2014 1. «bapbepsl Ha Iy TV pasBUTIA 9/IEKTPOHHOTO
B3aMIMOJIENICTBMA Ha (PMHAHCOBOM PbIHKe» KOHCTATUPOBA/IOCh, 4TO «B Chepe KOPHOPATUBHBIX OT-
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[Tomumo 3akona Ne 218-03 B 2014 r. moABWIICA 1 €llje OJVH JOKYMEHT, B KOTO-
pOM ObITa peKOMeHIAIA 110 VICIIOTb30BAHNIO 97IEKTPOHHOTO JOKYMEHTO060poTa
MeX/y aKI[IOHepOM M aKIMOHEepPHbIM 06OiiecTBoM — Kopiekc KoprnopaTiuBHOTO
ynpasnenus (micbMo banka Poccun ot 10.04.2014 Ne 06-52/2463), 3aMeHMBIINIA
Kopekc kopnoparusaoro nosefenns 2002 r. B coorBercrsun ¢ Kogekcom kopmo-
patuBHOTrO ynpasneHus 2014 r. (geitcTByeT B HacTOsAlIee BpeMs) IpefycMaTpuBa-
I0TCA C/IefyIolIVie peKOMeHJallyu:

coob1eHNe 0 TpoBefieHN M 00111ero coOpaHms ¥ MaTepuasbl K HEMY HallpaB/isi-
I0TCS aKIMOHEpaM, IIpaBa KOTOPBIX YYUTBHIBAIOTCA JENO3UTapUAMY (HOMUHAIIb-
HBIMIU [Iep>KaTesIMI), Yepe3 TaKie JelOo3UTapIY B 97IeKTPOHHOI GpopMe;

aKIVIOHEepHBIM O0IjecTBAM PEKOMEHJOBANIOCh: 00eCIeYnTh BO3MOXKHOCTD
aKIJoHepaM, IpaBa KOTOPBIX YUYUTHIBAIOTCS B peecTpe, MOAyYaTh COOOIIEHME O
IIpOBefieHNM COOpaHNMsA M MMETb JOCTYII K MaTepuaaaM COOpaHus B 97IeKTPOHHOI
¢dopMe 110 3asABIEHNIO AKIVIOHEePa; IOMIMO pasMelleHMs Ha CBOUX caliTax B VIH-
TepHeTe cooOIIeHNs (YBeZOMIEHNSI) O IIPefCTOsIIeM 0011IeM COOpaHmN aKI[OHe-
POB, pasMelaTh TaM Ke MaTepUasIbl K COOTBETCTBYIOIIEMY COOpaHMIO;

C Y4eTOM TEXHUYECKMX BO3MOXKHOCTEI «CTPEMUTHCS K CO3[JaHMI0 YOOHOTO
JUIA aKLMOHePOB NOPANKA HAIIpaBIeHNA B 00IIeCTBO TpeOOBAHMUII O CO3bIBE 00-
11ero coOpaHus, IPe/IOXKeHNIT O BBIABYDKEHNN KaH/[UIATOB B OPraHbl 001iecTBa
Yl BHECEHMUU IIPEJIOKEHMII B IOBECTKY AHs 00IIero coOpaHmsi»; Ipu 9TOM IIpK
olIpefie/IeHN) YKAa3aHHOTO IIOPAAKAa PEeKOMEHIOBA/IOCh «IICIIONIb30BAaTh COBpe-
MEHHbIe CPEICTBA CBA3Y U IIPeyCMaTpUBaTh 0OMeH MH(OpMalell B 9JIeKTPOH-
HOM BUJIe»;

«IIpY HATMYUY COOTBETCTBYIOIUX TEXHWYECKMX YC/IOBMIT CO3JaBaTh CUCTe-
MBI, IIO3BOJIAIONIYIE aKIVIOHEPaM IPUHMMATh y4acTie B TOJIOCOBAHMU C IIOMO-
IIbIO 9/IEKTPOHHBIX CPENCTB»; B YACTHOCTH, PEKOMEHIOBA/IOCH «B IIEJIAX CO3Jia-
HJISL MaKCUMaJIbHO O/IarONPUATHBIX YCIOBUI 1A YYaCTUA aKIMOHEPOB B 00I1eM
COOpaHMN... IpeaycMaTpUBaTh BO3SMOXKHOCTD 3aIlO/IHEHMsI OIO/UIeTeHs ISl TO-
JIOCOBaHM B 97IEKTPOHHOIT (hopMe, HaIlpuMep depe3 JTMIHbIN KaOMHeT Ha caiiTe
ob1ecTBa B ceTy VIHTepHeT Ipy yC/IOBUM HaleXKHOCTH M 3AITHI, @ TAKXKe OHO-
3Ha4yHOI upeHTMUKauy (ayreHTMUKALMN) AL, TPUHUMAOIINX y4acTe B
CO6paHI/II/I»;

aKIVIOHepHBIM 0011ecTBaM ¢ OOBLIVIM YMC/IOM aKIVIOHEPOB PeKOMEHIOBa-
JIOCh VICIIONIb30BaTh TeJIEKOMMYHMKAI[MOHHbIE CPENCTBa /I 00eCIedeHs Iuc-
TAHIVIOHHOTO JOCTYIIa aKIMIOHEPOB K 0011eMy cobpaHmio (HarnpyumMep, TPaHCIIN-
poBatb ob1iee cobpaHme aKIIOHEPOB Ha CaiiTe aKIMOHEPHOTo 00IecTBa B CETH
VIHTepHeT, 1CI0Tb30BaTh BUIEO-KOH(EPEHII-CB3b);

HOLIEHWIA CYIeCTBEHHBIM NPOGEIOM ABJISETCS OTCYTCTBIUE 3aKOHOATENBHON 6asbl A/Is1 CO3AaHNA
97IEKTPOHHOI CUCTEMBI B3aUMOJIEICTBUA aKI[MIOHEPOB C aKI[MOHEPHBIM 00mecTBOM». Available:
URL: https://cbr.ru/finmarkets/files/interaction/la.pdf (nara o6pamenns: 07.02.2021)
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I pealy3aluy IPUHINIIA JOCTYIIHOCTY PacKpbIBaeMoil MHPOpMALIU aK-
I[VIOHEPHBIM 0011IeCTBaM PeKOMEH/I0BAIOCh MICIIONIb30BAaTh Pa3HOOOpa3HbIe KaHa-
JIBL ¥ CHOCOOBI pacKpbITUA MHGOPMALUY, IIPEX/e BCETO 9JIEKTPOHHBIE, JOCTYII-
HbIe JI/Is1 OO/TBIIMHCTBA 3aTHTEPECOBAHHDIX JINLI;

aKIVIOHEPHBIM 00IIeCTBaM PEeKOMEHJJ0BAIOCh TaKXKe «C YYETOM... TeXHUJe-
CKMX BO3MO>KHOCTEI... CTPEMUTBCS K CO3JJaHMIO YIOOHOTO /IS aKI[MIOHEPOB IO-
ps/iKa HaIIpaB/IeHMs 3alIPOCOB O HOCTYyIIe K MHPOpPMAIMM U JOKYMeHTaM o01ie-
cTBa (B YaCTHOCTHM, PErIAaMEHTUPOBATH MCIIO/Ib30BaHME COBPEMEHHBIX CPEICTB
cBsi31 11 00MeH uHbopMaler B 97IeKTPOHHOM BIfie)»; HOCTAB/IATh MH(OPMAIIO
VI JOKYMEHTBI aKIMOHEPaM «yHZOOHBIM JI/Isl aKI[IOHEPOB CIIOCOOOM 1 B YIOOHOII
nas HuX opme, B TOM 4UC/Ie C UCIIO/NIb30BaHNEM 3IeKTPOHHBIX HOCUTEIEN MH-
dbopManyy 1 COBpeMeHHbIX CPeJICTB CBsI3M (C y4eTOM ITO>KeTaHuUI HalPaBUBIINX
TpebOoBaHIe O IIPeJOCTABIeHNM TOKYMEHTOB 1 MH(GOPMAIY aKLIMOHEPOB K Gop-
Me VX IIPeJJOCTaB/IeHN s, TIOATBEPIK/ICHIIO BEPHOCTY KOTIMIT JOKYMEHTOB U CIIOCO-
0y X TOCTaBKM)».

Peanusanys ykasaHHBIX peKOMEHJALNIT 3aTPYAHAIACh OTCYTCTBYEM 3aKOHO-
JIaTeNIBHOTO PEryIMpOBaHMs BOIIPOCOB 3/IEKTPOHHOTO B3aMMOJEVCTBYA. baHK
Poccun B O630pe MpakTuKy KOPIOPATMBHOTO YIIPAaB/IeHNs B POCCUIICKUX ITy-
O/IMYHBIX 00II[eCTBAX, IIOJTOTOBJIEHHOM Ha OCHOBE ITyO/IYHBIX JAHHBIX, PACKPBI-
THIX KOMIIAaHMAMU B TONOBBIX oT4yeTax 3a 2015 roj, orMedas, 94To «OOIbIINHCTBO
KOMITaHWIL. .. VICIIBITBIBAIOT 3aTPYRHEHMS... C IPeOCTaBIeHNEeM 3/IeKTPOHHBIX
CPEZCTB YAAIEHHOTO JOCTYIA K COOPaHUAM aKIVIOHEPOB...»*,

OnexTpoHHbIe GOPMBI B3aMMOMEIICTBUA PEKOMEHJ0BAIOCh MCIIO/NIb30BATh 1
IpY B3aMMOJIEVICTBUM C YIeHAMMI COBETOB AMPEKTOPOB (HabII0gaTeIbHBIX COBe-
TOB), @ UMEHHO:

«BO BHYTPEHHUX JJOKYMEHTAX. .. 3aKPeINTb IOT0KEeHNE O TOM, YTO IIPY IIPO-
BeJleHNM 3aceJaHNMIl COBETA AVPEKTOPOB B OYHON (hopMe JIst OTIpefieieH sl Halu-
411 KBOPYMa U pe3y/IbTaTOB OJI0OCOBAHNA YUNThIBAETCA IVICbMEHHOE MHEHIIE 10
BOIIPOCAM IIOBECTKM JJHA 3acefJaHlisI YWIeHA COBETA JVIPEKTOPOB, OTCYTCTBYIOLIETO
Ha 3acefJaHNy, U OIIPefIe/INTh MOPSAOK MOTyYeHNUA MMCbMEHHOTO MHEHV YIeHa
COBeTa AMPEKTOPOB, 00eCIIeYNBAIOLINIT €r0 OIlepaTIBHOE HAllpaBjIeHVe U MONy-
qeHye (HapyMep, OCPeACTBOM Tenie(pOHHOI VIV 97IEKTPOHHOI CBSI3M)»;

BO BHYTPEHHUX JOKYMEHTaX «IIPeJyCMOTpeTh GOpMY YBeJOM/IEHNS O IpPO-
BeJleHNN 3acefjaHsl U MOPSINOK HarpaBaeHus (mpenocTaBieHns) nHbopmaun,
obecreunBaIOINII ee ONlepaTUBHOE MOTyYeHye (B TOM YIC/Ie TIOCPENACTBOM 9TIEeK-
TPOHHOII CBsI3M), HarboIee mpyeMIeMble [JIs YWIEHOB COBETa IMPEKTOPOB».

2 Cm.: O630p MpakTUKM KOPIOPATVMBHOIO YIPABIEHMS B POCCUICKMX IyOMMYHBIX OOLie-
CTBax, HO,E[I‘OTOB]IeHHbI]‘/’I Ha OCHOBE HY6HI/I‘{HBIX I aHHDbIX, paCKprTbIX KOMIIaHMAMMU B I'OJOBbBIX
oryerax 3a 2015 rox. C. 17. Available at: URL: http://www.cbr.ru/collection/collection/file/24046/
review_17042017.pdf (mara o6pamenmns: 07.02.2021)
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B 2015 r. noasnaorca Ilpuanunel kopnoparusHoro ynpasnennsa G20/O9CP.
9TOT JOKYMEHT: 1) NPMBETCTBYET KaK Mepy «II0 YCTPAaHEHWIO MCKYCCTBEHHBIX
OapbepoB I y4acTusA B OOLIMX COOPAHUAX aKIMOHEPOB» CTUMY/IMPOBaHE VC-
II0JIb30BaHNA «3JIEKTPOHHOTO 3a0YHOTO TOJIOCOBAHMA, BK/IIOYas HaIpaBIeHNE
9/IEKTPOHHBIX MaTePUaNoOB M HaJIeXKHbIe CUCTEMbBI IOATBEPXKAEHUA TOIOCOBY;
2) orMedaeT HEOOXOAMMOCTDb IIMPOKOTO MCIO/NIb30BaHUA «MH(POPMAIVOHHBIX
TEXHOJIOTMIA B IIPOLjeCCE TOIOCOBAHMA, BKIIOYAA 3aLIMILEHHOE 3IEKTPOHHOE T0-
JIOCOBaHMe BO BCEX ITyOIMYHBIX KOMIAHUAX» .,

B 2015 r. npuHAT JOKyMEHT, IIPAMO He HAaIIPAB/IEHHbIN Ha PACIVIPEHNE 9/IEKTPOH-
HOTO B3aMMOJIEJICTBME YYaCTHMKOB KOPIIOPATMBHOIO YIIPaBIE€HNUsA, HO OKa3aBIINI
BO3JIelicTBMe MX pasBuTre — [ImaH MeponpuATHit («OPOXKHASA KapTa») IO Pa3BU-
THIO 57IEKTPOHHOTO B3aMIMOJIEVICTBYA Ha (PUHAHCOBOM pbIHKe™. Cpefy 11es1ert 3Toro
JIOKyMeHTa OBbUIN ¥ TaKVe, KaK «IIOC/IefIOBAaTe/IbHOe YMeHbIIeH Ve oM OyMaXKHOTO
JIOKyMEeHTO0000pOTa Ha (PVHAHCOBOM PBIHKE», @ TAKXKE «CO3JaHMe IPEATIOCHIIOK IS
yCTpaHeHMsA/0TKa3a 0T OYMaXKHOTO JOKyMEeHTOOOOpOTa Ha (PUHAHCOBOM PBIHKE.

ArnoreeM pasBUTHA 37IEKTPOHHBIX CIOCOO0B B3aVIMOZEIICTBIA aKIIVIOHEPHOTO
obiectBa ¢ akimoHepamu B 2010-x rr. crano npunstre PemeparbHOTO 3aKOHA
oT 29.06.2015 Ne 210-P3 «O BHeceHUM M3MEHEHU B OTAEIbHbIE 3aKOHOATEb-
Hble aKTbl Poccnitckon @eepauyy 1 IPpUSHAHUA YTPATUBILMMU CUTY OTEbHBIX
IIOJIO>KEHUIT 3aKOHOZaTeNIbHBIX aKTOB Poccuitckoit Penepanum» (nanee — 3aKoH
Ne 210-®3)%. B cury aToro 3akoHa M3MEHM/ICS MEXaHU3M e-proxy voting. B act-
HOCTH, yTpaTuia cuiy cT. 8.8 3akoHa O pbIHKe IIeHHbIX OyMar. B 3akoH o pbiHKe
IIeHHBIX OyMar BBOfuIach HoBasg HopMa — «Crarbs 8.9. OcoO6eHHOCTH OCyIIeCT-
BJIEHM IIPaB 110 LIEHHBIM OyMaraMm JIMIiaMy, IpaBa KOTOPbIX Ha IleHHbIe Oymaru
YYUTBIBAIOTCA HOMMHA/IbHBIM JlepyKaTe/leM, MHOCTPAHHBIM HOMMHA/IbHBIM Jiep-
JKaTesieM, MHOCTPAaHHOM OpTraHM3amyen».

Ecmu paHee cT. 8.8 3akoHa 0 pbIHKe IIEHHBIX Oymar Obl/la eMHCTBEHHOI HOP-
MOJ1, OIIMCBIBABILIEN MEXaHU3M e-Proxy voting, To 3aMeHuBIIaA ee cT. 8.9 3aKoHa
O pBIHKe IIeHHBIX OyMar (1mocye npuHATHA 3akoHa oT 29.06.2015 Ne 210-D3) crana
JINIIB 9aCThIO (XOTS ¥ BaXKHOI, OCHOBHOI!) 9TOTO MeXaHN3Ma. JTa CTaThs OIpefie-
JIA€T, Y4TO JINI0, OCYIIeCTBIIAIIee TIpaBa Mo IeHHbIM OyMaram (3To akIMOHeD),
€CM IIPaBa Ha HUX YYUTHIBAIOTCA HOMMUHAIbHBIM JIep>KaTe/leM, NHOCTPAaHHBIM

» Available at: URL: https://www.oecd-ilibrary.org/docserver/9789264252035-ru.pdf?expires=
1611827492&id=id&accname=guest&checksum=23DA6A3733B03278B2653E853207C9A5 (mata
obpamenus: 28.01.2021)

% YreepxpeH 18.05.2015 samecturenem Ilpencenarens Ipasurenncra Poccuiickoit ®enepa-
uun A.B. [IBopkoBudeM. Available at: URL: http://static.government.ru/media/files/woF15dADTlu
V15jIgAmGIOvbegU74awz.pdf (mata obpamenns: 07.02.2021)

¥ CorlacHO MaTepuajaM 3aKOHOIIPOEeKTHO paborsl — Available at: URL: https://sozd.duma.
gov.ru/bill/469229-5 (mara obpamennst: 01.02.2021) cOOTBETCTBYIOLNIT 3aKOHOIIPOEKT He ObIT Ha-
[IPaBJIeH HEMOCPENCTBEHHO Ha Pa3BUTHE 9/IEKTPOHHOTO JOKYMEHTOO60POTA.
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HOMMHAJIBHBIM Jiep>KaTeleM, MHOCTPAaHHON OpraHM3alyell, MMeoleil IpaBo B
COOTBETCTBUM C €€ IMYHBIM 3aKOHOM OCYIIeCTB/IATH Y4YeT U [lepeXOf IIpaB Ha [jeH-
Hble OymMaryu, BripaBe® IyTeM fauy yKasaHuil (MHCTPYKIUI) TaKMM OpraHU3aln-
sIM*’: BHOCUTD BOIIPOCHI B TIOBECTKY IHs 00I[ero coOpaHmsi BiIafienblieB [{eHHbIX
Oymar; BBIIBUTATb KaHAVMAATOB B OPTAHbI YIIPaB/IeHM S Y IHbIE OPTaHbl aKI[MIOHEP-
HOTro 0011[ecTBa; TPebOBaTh CO3bIBa (IPOBeIeH M) 001ero COOpaHus BlIa/ie/IbIleB
IIeHHBIX OyMar; IpMHIMATb y4acTye B 001eM cOOpaHuy BIaJie/IblieB [JeHHBIX Oy-
Mar ¥ OCYIIeCTB/IATD IIPABO TOI0CA; 5) OCYIIECTB/IATh MHbIE IPaBa IO LleHHBIM 0Y-
MmaraMm. OpraHusauny, MOTy4dnB yKazaHNsA (MHCTPYKLNM), HAIIPAB/IAIOT COOOIIe-
HIIe, coleprKalllee BOJIEN3bABJICHNE NNIIA, OCYIECTBIIAIOIEro MIpaBa Mo IJeHHbIM
Oymarawm, JInIy, y KOTOPOTO M OTKPBIT JIMIIEBOL cUeT (CYeT [eI0) HOMUHATbHOTO
Jiep>KaTeJis, B 9JIeKTPOHHOI popMe (B popMe 971eKTPOHHBIX JOKYMEHTOB).

[ peanmmsauyy mpasa, MPegyCMOTPEHHOTO CT. 8.9 3aKOHa O pbIHKE I[eHHbIX
Oymar, cornacHO M3MEHEeHMM, BHECEHHBIM B cT. 60 3akoHa 00 aKIVIOHepHBIX
ob1jecTBax, MONTyYeHME PEerucTPaTopoM aKIMOHEPHOro oO0IecTBa COOOIIeHMIT
O BOJIEU3BSIBJICHUM JIML], KOTOpBIe: 1) MIMEIOT IpaBo Ha ydacTue B obuieM cobpa-
HUV aKIYIOHEPOB; 2) He 3aperVICTPMPOBAHBI B PeecTpe aKL[MIOHEPOB aKIMIOHEPHOTO
obirectBa; 3) famy IuIaM, OCYIIECTB/LIONIMM Y4eT UX IIpaB Ha aKIUY, YKasaHUs
(MHCTPYKIIMY) O TOIOCOBAHN; 4) IIPUPABHMBAETCS K TOJIOCOBAHMNIO OIO/IETEHAMIL

[Tpn aToMm, cornacHO M3MeHEHUsAM B CT. 58 3aKoHa 00 aKIMOHEPHBIX 001Ie-
CTBaX, aKI[VIOHEPbI, KOTOPbIE [V JIVIIaM, OCYIIECTB/ISAIOINM yYeT UX IpaB Ha
aKIMM, yKazaHus (MHCTPYKLMM) O TOJIOCOBAHUM, CYUTAIOTCSA NPUHABIINMIY y4a-
ctue B 0011eM COOpaHNM AKI[MOHEPOB, €C/N COOOIEeHNS 00 X BOTENU3bSBIECHNN
IIOJTyYeHBI He MO3/IHee JIBYX JJHell 10 JaThl IPOBefeHNs 001ero coopanms aKkiy-
OHEepOB WM 0 JaThl OKOHYAaHMs IIpyieMa Oro/jieTeHell Ipy MpoBeieHNy 0011ero
coOpaHus aKIMOHEPOB B (OpMe 3a04HOTO FOIOCOBAHNS;

3axoH Ne 210-D3 cymjecTBeHHO M3MeHMT GOPMBI ¥ CIOCOOBI OBEEHN 10 3a-
PErMCTPUPOBAHHBIX B peecTpe mul| nHbopMannn o MpoBemeHny cobpanms (Kak
HEIMTOCPEACTBEHHO /10 aKI[MOHEPOB, TaK U NPV B3aMMOJEVCTBYUM OpTaHM3aLNil
Y4eTHO CUCTeMbl):

B 3akon o ppiHKe 1eHHBIX Oymar BBefieHa CT. 30.3, B COOTBETCTBUM C KOTO-
poit SMUTEHT (1110, 06513aHHOE I10 IIeHHBIM OyMaram) 00s13bIBaeTCsl IIPeSOCTaB-
NATh MTHPOPMALIO, CBA3AHHYIO C OCYLIECTB/ICH)EM IIPaB 110 L[eHHbIM OyMmaram,
LIEeHTPAJIbHOMY JIeTIO3UTAPUIO, €C/IY €My OTKPBIT JIMIEBOJ CYeT HOMUHAIBbHOTO
JiepyKaTerisl LIeHTPATbHOTO JIeTI03UTapus B 97IeKTPOHHOIT hopme (B dpopme 3rek-
TPOHHOTO JOKYMEHTa) B IOpsfKe ¥ (opMaTax, YyCTAHOBIEHHBIX IJeHTPATbHBIM
IeTI03UTapueM;

8 Ecmm 9TO IIPeyCMOTPEHO JOTOBOPOM JIMIja C TAKOI OpraHU3aliell.

¥ Tlo yka3aHHOJ CTaThe MOPSMOK Aauy yKasaHuil (MHCTPYKINIT) OIpeRessieTCst ZOTOBOPOM C
yKa3aHHBIMI OPTaHMU3ALVSAMIL.
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cT. 52 3aKoHa 00 aKI[MOHEpPHBIX O0IeCTBaX MONOIHNUIACH YKa3aHUEM, YTO
YCTaB aKI[MIOHEPHOTO 00II[eCTBA MOXKET IIPeiyCMaTpUBaTh MHbIE CIIOCOOBI I0Bee-
Hys MHPOPMAIN O TIPOBefieHNY COOpaHyist, KpOMe HarlpaB/IeH sl 3aKa3HbIX IUCEM
VIV BpPY4eHNeM 1107, pocnuch. Tenepp JOIycKaeTcst yKa3aHue B yCTaBe OJHOTO WJIN
HECKOJIbKJX 13 CTIE[YIOIIMX CII0CO00B: 1) HalpaB/ieHe 97IeKTPOHHOTO COOOIIeHMI
IO aJjpecy /MeKTPOHHON IOYThI COOTBETCTBYIOIIETO /INIIA, YKa3aHHOMY B peecTpe
aKLMOHePOB 0011IeCTBa, ¥I/WM 2) HallpaB/IeHue TeKCTOBOTO COOOLIeHNs, CofepKa-
1IeT0 MOPSIJOK 03HAKOMJIEHNSI C COOOIIeHMEM O TIPOBeIeHNY 00111ero COOpaHus aK-
L[IOHEPOB, Ha HOMEeP KOHTAKTHOTO TeslepoHa WM 110 a[fpecy 9/IeKTPOHHOI MOYTH,
KOTOpbIE YKa3aHbI B peecTpe aKLMOHEPOB 00IIecTBa, 1/mnu 3) ony6anKoBaH1e B
OIIpefie/IeHHOM YCTaBOM OO0II[eCTBa [IeYaTHOM M3IAHNU 1 pasMellieHie Ha OIpefie-
JICHHOM YCTaBOM 00lilecTBa caiiTe obiiecTBa B VIHTepHeTe /b0 pasMelljeHne Ha
OIIpefie/IeHHOM YCTaBOM 00I1jecTBa cajite obijectBa B VHTepHere™.

B coorBerctBun ¢ 3akoHom Ne 210-dD3 mpenycMOTpeHa BO3MOXKHOCTD 3JI€K-
TPOHHOJI PErMCTpalM y4acTys B cOOpaHMM aKIMOHEpPOB — CT. 58 3akoHa 00
aKIMOHEPHBIX O0IIeCTBaX YKasbIBaeT, YTO NPUHIBIIMMIU y4acTye B o61ieM co-
OpaHMM aKIMOHEPOB CYNTAIOTCS:

aKIIMOHEPBI, 3aPeTUCTPUPOBABIINECH [ YYacTUA B HEM, B TOM YUC/Ie Ha YKa-
3aHHOM B COOOIIeHNY O IIPOBefeHNM 0011ero cCoOpaHs aKIIMOHEPOB carite B VIH-
TEpHETe;

aKIVIOHepBl, 97eKTpoHHast GopMa OlojUIeTeHell KOTOPBIX 3all0/IHEHa Ha yKa-
3aHHOM B TaKOM COO0LIeHNM caliTe B VIHTepHeTe, He TO3/jHee ABYX AHET 10 JaThl
poBefieHNst 001Iero coOpaHys aKIMOHepoB. [/ peann3auy yKasaHHOI BO3-
MOXXHOCTM (3aIIOJTHEHUS 37IeKTPOHHOI opMbl OrojieTeHell Ha caiite) CT. 54
3akoHa 00 aKIMOHEPHBIX 00IeCcTBaX IpeflyCMaTpPUBAET, YTO IPU MOATOTOBKE K
IIPOBEIEHNUIO COOPAHMsSI COBET JUPEKTOPOB (HaOTIOmaTe/TbHBIN COBET) aKIMOHEeP-
HOTo 0611ecTBa 00513aH onpenennuTh aapec VIHTepHeT-caiiTa, Ha KOTOPOM MO>KET
ObITD 3aII0/THEHa 97IEKTPOHHAas popma OrojIIeTeHet.

B 3akone Ne 210-®3 yperynmmpoBaHbl IpOLEAYPHl AVICTAHIMOHHOTO (C MC-
II0/Tb30BAHVEM PA3IMYHBIX TEXHO/IOTWII) B3aMO/EIICTBYSA IIPY TOI0COBaHMM (C
MOMEHTA HaIllpaBJIeHNUs OI0/IeTeHs aKIMOHEPY M [0 ero MOTydeHNs aKIMOHep-
HBIM 00111eCTBOM 00PATHO), a UMEHHO:

cTaThs 49 3akoHa 06 aKIMOHEpPHBIX O0IecTBaxX JOMONMHeHa 1. 11, B cOOTBeT-
CTBUY C KOTOPBIM TP IIPOBeieHN Y COOpaHus B pOpMe COBMECTHOTO IIPUCYTCTBUA

% OrMeTuM, 4TO B YaCTH IaHHBIX IIOJIOXKEHMIT OT/e/IbHBIE MCCIIeIOBATENN, YKa3blBas Ha Orpa-
HMYEHHOCTD MCIIO/Ib30BAHNA B HOPMe VHBIX 3/IEKTPOHHBIX TEXHOJIOIMIA, OOBACHAIOT 3TO TeM, YTO
«MEXTy PETMCTPATOPOM U 3aPETUCTPUPOBAHHBIMU B PEECTPE IMLAMU OTCYTCTBYIOT JOTOBODHbBIE
HPaBOOTHOIIEHN)A, B TO BpeMA KaK /I000€ VCIO/Ib30BaHNe 3NeKTPOHHBIX JOKYMEHTOB IIPY ITpefio-
cTaB/ieHNN MHPOPMALNYU AKIMIOHEpaM TPeOyeT 3aKI0YeHNsI OTAEIBHOTO COI/IALIEHNS C LIeTIbIO
IpUAaHNA JIETUTMMHOCTY YKa3aHHBIM 9/IeKTPOHHBIM HOKyMeHTaM» [Mensenesa T.M., Asumo-
Ba JL.B., 2020: 66-67].
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aKIMIOHEPOB MOTYT MCIIO/Ib30BAThCsI MHPOPMAIIIOHHbIE I KOMMYHMKAIIOHHbIE
TEXHOJIOT VM, II03BOJISIONINE 00eCIIeYNTh BOSMOKHOCTD VX JIVICTAaHIIIOHHOTO y4a-
CTUS B TAKOM COOpaHNM, OOCYXK/IeHUs BOIIPOCOB IIOBECTKM IHA U IPUHATUA pe-
IIEHNII [I0 BOIIPOCAM, IIOCTAB/IEHHBIM Ha FOJIOCOBaHNe, 6e3 IPYUCYTCTBYS B MeCTe
obuero cobpanms akiyoHepoB. COOTBETCTBYIOLIee IIPABUIO — IO CYIIECTBY I0-
IIbITKA IepeHecTy nojoxenns Kopekca koprnopatuBHoro ynpasnennsa 2014 r. B
3aKOH. [TOIBITKY 3Ty IPU3HATH Y/JauHOI He/lb3s1 — AaHHOE IPABUIO «OTOPBAHO»
OT MHBIX IOJIOKEHMIT 3aKOoHa 00 aKI[MOHEPHBIX 00IIecTBax (make TEPMUHOIO-
rideckn). CrreiyeT OTMETUTD 1 TO, YTO (GOPMYIMPOBKA MPUBEJEHHOTO IIpaBIIa
OJHO3HAYHO MCK/TI0YaeT BO3MOXXHOCTb COOpaHMs TPU [JUCTAHIMOHHOM 9JIeK-
TPOHHOM Yy4acTUM BCeX aKIMOHepoB (mx mpepcraBureneii) [Mensemesa T.M.,
Asumosa J1.B., 2020: 72];

COTJIACHO M3MEHEHMAM B CT. 60 3aKOHa 00 aKIMOHEPHBIX 00I[eCTBaX YCTaB aK-
LIIOHEPHOTO 00IIIeCTBA MOXKET IIPeyCMaTpMUBaTh HAIIpaB/IeHNe OI0JIIeTe s IS
TOJIOCOBAHNSA B BIUJIE 9JIEKTPOHHOTO COOOIIEHNS 10 afipecy 97eKTPOHHOI MOYTHI
COOTBETCTBYIOIETO JIMI[A, YKa3aHHOMY B peecTpe aKI[MOHepOB O0IecTBa, Ipu
IpoBefieHNN 001ero coOpaHus aKIMOHEPOB: B popMe 3a09HOTO T'OTOCOBAHUS;
IYOIMYHOTO aKI[MOHEPHOTO 00I[eCTBa; HEMYOIMYHOTO aKI[MOHEPHOTO 001ecTBa
C YMC/IOM aKIMOHEPOB — BJIaJie/IblieB TONIOCYIOMMX aKuuit 50 u 6omee; MHOTO
ob11ecTBa, yCTaB KOTOPOTO IpefycMaTpuBaeT o0s3aTeNbHOe HAIpaB/IeHUe MIN
BpYyueHMe OI0/IeTeHell IO IPOBefieH sl 00I11ero COOpaHus aKIVIOHEPOB.

[lna peanmsanuy BO3MOXKHOCTM HamlpaB/leHMs (IIONydeHus) Olo/IeTeHs B
BUJIe 9JIEKTPOHHOTO COOOIeHNs aKLMOHepY: CT. 54 3aKoHa 00 aKI[IOHEPHBIX 00-
IIeCTBaX IpeAycMaTpUBaeT, YTO IIPY IOATOTOBKE 0011ero coOpaHms aKIIOHepOB
COBET AVIPEKTOPOB (HAOTI0IATE/IbHBII COBET) 00513aH OIpefienTh: GOPMY U TEKCT
OroJUIeTeHs [ TOTOCOBAHNUSA B CIydae IOJI0OCOBaHMs O0/UteTeHsaMu, GopMyn-
POBKM peIIeHNIT [0 BOIPOCAM TIOBECTKM [HS COOPaHUs, KOTOPbIE O/DKHbBI Ha-
HPaBJIATHCA B 97IEKTPOHHOI popMme (B popMe 3/1eKTPOHHBIX JOKYMEHTOB) HOMU-
Ha/IbHBIM JIep>KaTelsIM, 3aPeTMCTPUPOBAHHBIM B peecTpe akioHepos. I1o ct. 52
n 54 3akoHa 06 aKIMOHEpPHBIX 00IecTBax MPU MOATOTOBKE 00Iero cobpaHms
aKIVIOHEPOB COBET AMPEKTOPOB (HaOIIOfATEIbHBIN COBET) 00sI3aH OIPefie/INTh
aJipec 3NEeKTPOHHOI IIOYTHI, 110 KOTOPOMY MOTYT HAIPaB/IATbCS 3allO/IHEHHbIE
61o/teTeHy (cT. 54), KOTOPBIN O/DKEH OBITh YKa3aH B IOC/IEAYIOLIeM B cOO0Ie-
HUY O IpOBefeHny ob1ero coobpanns (cr. 52);

BBeJIeH OT/[e/IbHBIII MEXaHU3M 3/IeKTPOHHOTO TOIOCOBAHMS C MCIIONTb30BaHU-
eM VIHTepHeTa (fanee MICIIONIb3yeM aHIIOA3BIYHBIN TepMUH «e-voting»*). OcHo-

1 3pech HeOOXOAMMBI TOACHEHVA TEPMIHOIOTMYECKOTO XapaKTepa. VIcronb3oBaHue TepMu-
Ha «e-voting» [/Is ONMCAaHUs 97IEKTPOHHOTO TOIOCOBAHMS MBI BUAMM B psifie COBPEMEHHBIX paboT
[Margammuckas 10.B., 2020: 44-48]. OpgHako, KOrfia aBTOPBI XOTST MOfYePKHY Th JUCTAHIMOHHBII
XapaKTep 37IeKTPOHHOTO B3aMMOJIEICTBIA, BBOJUTCA MHOM TepMuH — «i-voting» [baraesa B.C.,
2020: 76]. ITosiB/ieHMe MOCTIEHETO TEPMUHA He CTy4ailHO. [[e/10 B TOM, 4TO B CIIELMaIbHOI INTepa-
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BBl 9TOTO MeXaHM3Ma 3aKpeIUIeHbl 1. 4 cT. 60 3akoHa 00 aKIMOHEpHBIX oOIe-
CTBaX, B KOTOPOM YCTaHOBJIEHO, YTO YCTaBOM aKI[IOHEPHOTO OOIIecTBa MOXKET
OBITH IPETyCMOTPEHO 3aIIONTHEHVe 9TIeKTPOHHOI (OpMBI OI0/IeTeHell Ha caiiTe
B cetu VIHTepHeT, aipec KOTOPOTO yKa3aH B COOOLIEHNY O IPOBefieHNM 0011ero
coOpaHMs aKIOHEpOB. YKa3aHHbIe OCHOBBI M3/I0XKEHBI C I0PUIANYECKO-TeXHIYe-
CKOJ1 TOYKM 3peHMsI KpailHe HeOpeXXHO; OHM COCTAB/ISIOT BTOPOE IIpeljIoXKeHye
3TOTO ITyHKTa (ITYHKT COCTOUT M3 YeThIpeX NpPeJIOXKeHMIT), KOTOPOe BBII/IAIUT
KaK OT/je/IbHasi HOPMa, He CO3/jalolas eJMHCTBA C IIEPBBIM IIPefITI0KeHNEeM, KOTO-
poe ¢ MeXaHI3MOM e-voting HMKaK He CBSA3aHO™.

[l peanysanuy JaHHOTO MeXaHM3Ma CT. 54 3akoHa 00 aKIMOHepHBIX o01Ie-
CTBaxX IIpeflyCMaTpPMUBaeT, YTO COBET AMPEKTOPOB (HAO/MIOAaTeIbHBI COBET) aK-
LIIOHEPHOTO 06111ecTBa 00513aH ONpeNeNuTb afpec VIHTepHeT-caiiTa, Ha KOTOPOM
MOXKeT OBITh 3aIlONIHeHa 3JIeKTpOHHas ¢opMa OrotereHels; cT. 52 3akoHa 06
aKIMOHepPHBIX 00IleCTBaX YKa3bIBaeT, YTO B COOOIEHNI O IPOBEeHNN 00IIero
coOpaHMsI aKI[MOHEPOB JIO/DKEH OBITh yKa3aH afipec TAKOTO caiiTa, Ha KOTOPOM
MO>KeT OBITh 3aIlOJTHEHa 37IeKTPOHHasi popMa OI0/UIeTeHel, eC TaKoi Crocob
3allOJTHEHNs OIO/JIeTeHel HpefyCMOTpPeH YCTaBOM aKI[MOHEPHOTO o0O0lecTsa.
Crnenyer 0O6paTUTh BHMMAaHME, YTO HEIIOCPE/ICTBEHHO TaHHbIe HOPMBI 3aKOHA He
KOHKPeTV3UPYIOT, O KaKVX CajiTaX UAET pedb, T.e. PV IPUHATUU COOTBETCTBYIO-
VX TI0/I0>KEHNI 3aKOHOMIATe/ b IPUAEP>KMUBAICS JVICIIO3UTHBHOTO IIOIXO0/1a;

cT. 60 3aKoHa 06 aKIIMOHEPHBIX 001IeCTBAX IPEyCMAaTPUBAET, YTO 3aII0JTHEHIE
97IEKTPOHHOI POpMBI 6r0//TeTeHelt Ha VIHTepHeT-caiiTe MOXKeT OCYIeCTBIIATHCS
aKIVOHepaMM B X0fie 00Iero coOpaHus, ec/iy OHM He Pealn3oBajIil CBOe IIPaBo
Ha y4JacTye B TAKOM COOpaHMM MHBIM crioco6oM. ITpu aTOM He yKas3aHo, 4TO flaH-
Hasl BO3MOXXHOCTD CYIIeCTBYeT TOJIBKO B CIy4ae, eC/IVl COOTBETCTBYIOIasA ¢popma
9JIEKTPOHHOTO TOJIOCOBAHV (3aIIOTHEHVS 9TeKTPOHHOI GOpMbI OI0/IeTeHs Ha
caiiTe) IpeyCMOTPEHA YCTaBOM, HO, BUJIIMO, 9TO BCe-TaKM OfIHO U3 YCTIOBUIA VIC-
II0/Ib30BAaHMA TAKOI OIIINY, XOTS 00 3TOM 3aKOH MOT yKas3aTh 1 60siee sICHO;

Type, TOCBAIEHHOI MCIIONb30BAHUIO 9TIEKTPOHHBIX CIOCOO0B BOJIEU3bAB/ICHNUA B U30MPATETbBHOM
IIpoIiecce, YKasbIBAeTCA Ha Pas/MyMsA MeX]y «e-voting» 1 «i-voting». ITof mepBbIM MOHMMAIOT «TO-
JIOCOBaHIE Ha CTALMOHAPHBIX M30MPaTeNbHBIX YYACTKAX»», @ IO, BTOPBIM — COOCTBEHHO «{VC-
TAQHI[MOHHOE TOJIOCOBAHIE IIPY ITOMOIIV TEXHNIECKNX yCTpoiicTB» [Pegopos B.J., 2020: 35].

2 TIombITKY CO3JaTh TAaKyH «CBA3KYy» mpepmnpuHsan bank Poccum B mmcbme ot 27.05.2019
Ne 28-4-1/2816, uTo «110 CMBICTTY yHKTa 4 cTaTby 60 3axoHa Ne 208-P3 3amonHeHMe 57IeKTPOHHOM
dopMeI GloIeTeHel TUIIOM, MMEIOIIMM ITPABO Ha y4yacTye B 0OlleM COOpaHMHU aKIMOHEpOB, Ha
caiite B VIHTepHeTe, ajipec KOTOPOTO yKa3aH B COOOILIEHNN O NIPOBEIeHNN 001Iero cobpaHusA ak-
LIVIOHEPOB, MOXKET OBITH IPEyCMOTPEHO TOJIBKO yCTaBaMM OOIIECTB, OCYIeCTB/IAOIINX HAIIPaB-
JIeHNe WK BpydeHue OroyieTeHeit, m16o ony6/koBaHue 6/1aHKOB O10/UIeTeHell B COOTBETCTBUY C
myHKTaMu 2 1 3 cratby 60 3akoHa Ne 208-D3». JlaHHOe pasbsACHEHMeE yKe IIOBEePIIOCh 3aCTyKeH-
HOJI KPUTHUKE B CHEIMAIbHBIX pab0TaxX, OTMEYAIOIIX, YTO TaKOe TOIKOBAHNE 3HAYNTETbHO CyKa-
€T BO3MOXKHOCTH IPOBELIeHNA OOLMX COOPAaHMII C MCIIONb30BAaHMEM /IEKTPOHHBIX TEXHOJIOTHI
[Mensenesa T.M., Asumosa JI1.B., 2020: 72].
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B 3akone Ne 210-®3 ycTaHOBJIEHBI TAaK)Ke MHbBIE CIydal 37IeKTPOHHOTO B3al-
MOJIEVICTBUS:

cT. 41 3akoHa 00 aKL[MOHEPHBIX OOIeCTBAaX JOIO/IHEHA II0/I0KEHNEM O TOM,
9TO 3asBJICHIE O IPUOOpeTeHNN pa3MellaeMbIX I[eHHbIX OyMar JIuiia, IMEeIoLIero
IpeVIMYIIeCTBEHHOE IIPaBO, MOXKET OBITh HAIIPAB/IEHO PETHCTPATOPY aKIMOHEp-
Horo obmjecTBa B popMe 3/€KTPOHHOTO JJOKYMEHTa, IIOAMIMCAHHOTO KBanudu-
LMPOBAaHHOM 9JIEKTPOHHOI IOJINCHIO, ECIM 3TO IIPEJYCMOTPEHO IIpaBUIAMMU, B
COOTBETCTBMM C KOTOPBIMM PETUCTPATOP OCYLIECTB/IAET JEATENbHOCTD 110 BeJe-
HMIO peecTpa. TakxKe yKas3bIBaeTCs, YTO TAaKMMM IIPABUIAMM MOKET OBITH IIpefi-
YCMOTpPEHA BO3MOXXHOCTDb IOJIMCAHNA 3/IEKTPOHHOTO NOKYMEHTA IIPOCTON MU
HeKBa/M(UIVPOBAHHOI 3JIEKTPOHHOI IIO/INICHIO;

B CT. 76 3aKOHa 00 aKI[IOHEPHBIX OOI[eCTBAX BHECEHO M3MEHEHVe, COITIACHO
KOTOpPOMY TpeOOoBaHIe O BBIKYIIE aKI[Uil aKI[IOHepa, 3aperMCTPUPOBAHHOTO B pe-
ecTpe aKIMOHepOB O0IeCTBa, VI OT3BIB TAKOTO TPeOOBAHN MPENbABILIIOTCS pe-
TUCTpaTOpy 00IIeCTBa ITyTeM HAallpaB/IeHN [0 0YTe MO0 BPYYeHNsI IT0J, POCIINCh
JIOKYMEHTa B IMCbMEHHOII (hopMe, MOANMCAHHOTO aKIMIOHEPOM, a eCJIU 9TO IIpef-
YCMOTPEHO IpaBMIaMM, B COOTBETCTBMM C KOTOPBIMM PETMCTPATOp AKLMOHEP-
HOTO O0IIeCTBA OCYILECTB/ISIET AESTETbHOCTD 10 BeAEHMIO peecTpa, TakKe IMyTeM
HAIIPaB/IeHNA 37IEKTPOHHOTO JOKYMEHTa, MOAMICAHHOTO KBaIMQpULIVPOBAHHON
3JIEKTPOHHOM MOJINCHIO; TAK)KE YKa3aHO, YTO IAHHBIMM IIPABM/IAMI PETMCTPAaTOpa
MO>KeT OBITh ITPeIyCMOTPEHa BO3MOXXHOCTD IIOAIINCAHMA YKa3aHHOTO 3JIEKTPOHHO-
TO JOKYMEHTa IIPOCTOI WV HeKBaMPULVPOBAHHO 3/IeKTPOHHOI MOAMNICHIO.

B 2016 r. bank Poccun B OCHOBHBIX HampaB/ieHNsX Pa3BUTHsI GUHAHCOBOTO
pbIHKa Ha 2016-2018 IT. cpefy MepOIPUATHIL, KOTOPbIE JODKHBI 00eCIeYNTD J10-
CTVDKEHMeE IIOCTaB/IEHHbBIX JOKYMEHTOM IieJIel], Ha3bIBaeT «CTUMYIMPOBAHNE IIPK-
MEHEHNs MeXaHI3MOB 3/IeKTPOHHOTO B3aVIMOJIEIICTBYA Ha (PMHAHCOBOM PBIHKE».
B 2016 r. mpMHAT JOKyMEHT, HaIIPAaB/IEHHBI Ha pealn3alio M3MEHEHNIT, BHECEH-
HBIX B 3aKOH O pbIHKe IIeHHbIX Oymar 3akoHoM Ne 210-P3, B yacTy opraHusanun
3JIeKTPOHHOTO B3aVIMO/IeJICTBYIA SMUTEHTA — aKIIVIOHEPHOTO 00IjecTBa — I LIeH-
TpanbHOro fAenosurapus. 1o [lonoxxenue banka Poccun ot 1.06.2016 Ne 546-11
«O nepeyHe MHPOpMAINY, CBA3aHHOI C OCYILIECTBICH)EM IIPaB 110 IJeHHbIM 0Y-
Maram, IpeloCTaB/AeMOl SMUTEHTAMM LIEHTPAaTbHOMY [I€IIO3UTaPUI0, IOPALKE U
CpOKax ee IIPeJOCTaB/IeHNs, @ TAKXKe 0 TPeOOBAHMAX K IOPS/IKY IPeiOCTaBIeHNA
LIeHTPA/IbHBIM JIeIO3UTapUeM JOCTYIA K TaKO NHPOPMAIVIL».

l3meHeHnsa B 3akoH 00 aKIMOHEPHBIX OOILIeCTBAX, BHECEHHbIe 3aKOHOM
Ne 210-D3 B 9acTy pacHIMpeHNs 3JIeKTPOHHBIX (POPM B3aUMOJEVICTBUA TIPY CO-
3bIBe, ITOJTOTOBKE U MPOBefieHNM 001iero cobpaHys akIMOHEePOB HALIN> pas-

3 bank Poccun KOMMEHTHPOBATI CO3/JaHMe 3TOTO JOKYMeHTa: «OCHOBBIBAsICh Ha IIPOM3OLIE]-
VX M3MEHEHVSIX 3aKOHOJATENbCTBA, @ TAaK)Ke IPUHMMAsi BO BHUMAHNUE M3MEHEHNUs B PA3BUTHUN
MH(POPMALMOHHBIX TEXHOTIOIMII C 1e/Ibi0 0becredeHns: KOM(OPTHOI peanusanni aKIyoHepamn
CBOVIX IIPaB, IIPUHAT HOPMATUBHBIIT akT BaHka Poccuu, ycTaHaBIMBAOLNIT JOIOTHUTE/IBHBIE TPe-
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Butue B [lomoxxennn Banka Poccun ot 16.11.2018 Ne 660-I1 «O6 ob1mnx cobpa-
HUAX aKIMOHepoB» (3ameHwmIo Ilomo)keHue O JJOIOMHUTENTBHBIX TPeOOBaHMAX
K TIOPSAJKY HOATOTOBKY, CO3bIBA U IPOBEAEHMs OOIEero cCoOpaHus aKI[MOHEPOB
2012 r. (manee — Ilonoxenme 06 obuux cobpanusx akinonepos 2018 r.)) B
m. 2.2, 2.5 (wactmuno), 2.12, 2.13, 2.16 — 2.18, 3.9, 4.3, 4.7, 4.8, 4.11, 4.13, 4.33.
B yacTHOCTHM, TOMMMO ITOIO>KEHUIT, KOTOPBIE COXPAHS/IN IIpeXXHee pery1upoBa-
HUE B YaCTY 97IEKTPOHHOTO B3auMopeiicTBus (11. 2.1, 2.4, OT/ie/IbHbIe TIOTOXKEeHWS
1. 2.5), HOABWINCD CIeAYIONyie Ba>KHbIe HOPMBI:

BHeCeHIe B IOBECTKY JIHs 00uiero cobpanus u TpeboBaHMe O IIPOBEJICHNUN
BHEOUEPETHOTO 0011ero cobpaHms MpU3HAITCA IOCTYIMBUIMMY, €CI OHU I10-
CTYIVIM OT aKL[MOHEPOB, KOTOpBbIe (IpefCTaBUTENN KOTOPbIX) MX ITOJIVICANIN
JWIN COOOIIeHNsI O BOJIEM3bSBICHNN KOTOPBIX COIEP>KATCs B MOTYYEHHOM pe-
TUCTPATOPOM, OCYIIECTB/IAIONINM BefleH)e peecTpa aKI[IOHEPOB aKIMOHEPHOTOo
0611eCcTBa, 97IEKTPOHHOM JIOKYMEHTe HOMMHA/IBHOTO JiepyKaTesid, 3aperucTpyupo-
BAaHHOTO B peecTpe aKIMOoHepoB ob1ecTsa (1. 2.2);

OIIpefie/ieHa JjaTa IOCTYIUICHN MIPefIO>KeHMs B IOBECTKY AH:A 00111ero cobpa-
HUs WU TPeOOBaHNs O IPOBEIEHN BHEOYEPEIHOTO 0011eT0 COOpaHs aKI[MOHe-
POB, B TOM 4IICIe, €C/IY HECKO/IBKO aKIIMIOHEPOB JIeVICTBYIOT COBMECTHO, HAaIIPaB-
JIEHHBIX B (popMe 97IEKTPOHHOI'O JOKYMEHTA (mm. 2.5,2.12,2.13, 2.16, 2.17);

1. 2.18 ycTaHOBMII BO3MOXXHOCTD IPVJIOXKEHNMA COITACY KaHAV/JaTa Ha BBIIBY-
JKeHJe B OpTaH yIIpaB/IeH)sI aKLIIMIOHEPHOTO 00IIlecTBa «B 3JIEKTPOHHOI popMe B
BUJI€ 9JIEKTPOHHBIX 00Pa30B JOKYMEHTOB (JJOKYMEHTOB Ha OYMa)KHOM HOCKTETIE,
Ipeo6pa3oBaHHBIX B 9/IEKTPOHHYIO (OPMY IIyTeM CKaHMPOBAHMS C COXPaHEHMEeM
UX PEKBU3UTOB)»;

1. 3.9 ycTaHaB/IUBAeT CPOK, B KOTOPBIN aKIMOHEPHOE OOILIeCTBO HAIIPAB/IACT
perucrpaTopy GpopMyIMpoBKI pelieHNit 10 BOIPOCaM IOBECTKY JHS 001Iero co-
OpaHus, a Takxke 610jUTeTeHN (TEKCTHI OIO/JIeTeHel) /ISl TOIOCOBAHMS C L[E/IbI0
UX HAllpaBJIeHN:A B 3JIEKTPOHHOI (opMe (B popMe 3/IeKTPOHHBIX JOKYMEHTOB)
HOMIHAJIbHBIM JIep>KaTe/IsAM B COOTBETCTBUY C IIPABMIAMI, YCTAHOB/IEHHBIMM CT.
8.9 3aKoHa O pbIHKe I[eHHBIX OyMar;

1. 4.3 yCTaHaB/IMBAET, YTO €C/IY YCTAaBOM O0IIeCTBa IPefyCMOTPEHO 3aIlo/IHe-
HIIe 9/IeKTPOHHOII (OPMBI OIO/IeTEeHe IMIIOM, MMEIOLIMM IIPAaBO Ha y4yacTye B
obmieM cobpanum, Ha caiite B VIHTepHeTe, B KayeCTBe TAKOTO CaiiTa MOXET VIC-
IIO/Tb30BATBCS CAIT CaMOTO aKLMOHEPHOTO OOIIeCTBa, €ro perucrparopa Win

60BaHNMA K MOPSKY IIOATOTOBKM, CO3BIBA U MIPOBefieHNs 0611iero cobpanms akunoHepos. Hopma-
TUBHBIIT aKT OIpefiernsieT 0COOEHHOCTH yIacTys B 001eM COOpaHNMI aKI[IOHEPOB, IIPaBa KOTOPHIX
Ha aKIMY YYUTHIBAIOTCS HOMMHA/IBHBIM JiepyKaTe/leM, TOJIOCOBAHN Iy TeM 3aIIOTHEeHsI 9/IEKTPOH-
Horo 6ro/uteTeHs B ceTn VIHTepHeT, a TaK)Ke MOPSI{OK COBMECTHOM pean3aliiy aKI[IOHEePaMIL CBO-
ux npas». Cm.: [ogoBoit oryer banka Poccuu 3a 2018 rox. C. 189. Available at: URL: http://www.
cbr.ru/collection/collection/file/19699/ar_2018.pdf (gara obpamenns: 07.02.2021)
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IIeHTPATbHOTO Aeno3uTapys*t. Kak BUTHO 13 IpNBELEHHOTO IIPaBIIA, TOJ3aKOH-
HBIM akToM banka Poccun, B oTmmume oT HopM 3akoHa 00 aKIIMOHEPHBIX 001Ie-
crBax (cT. 52. 54) orpaHNYEHBI CaliThl, KOTOpble MOKHO JICIIO/Ib30BATh B paMKax
e-voting®;

m. 4.7, 4.8, 4.11 yCTaHOBWIN OCOOEHHOCTU PETUCTPALMM U MPUCYTCTBUA Ha
cobpanun. B gacTHOCTH, 1. 4.7 ycTaHaB/IMBaeT OCOOEHHOCTU PETUCTPALIUY I,
YIacTBYIOIIMX B COOpaHNIL, €C/V OHO IIPOBOAMTCS C BO3MOXKHOCTBIO 3aII0/THEHVA
3NIeKTPOHHOI POpMBI OlojUTeTeHelt Ha VIHTepHeT-caiiTe: perucTpanys anly, Ipu-
HMMAIOIIMX y4acTye B COOpaHUN yKa3aHHBIM CIIOCOO0M, OCYIIECTB/IACTCA Ha Ta-
KOM CajiTe, Ha KOTOPOM 3aIlO/IHAETCs 97IeKTpoHHas opma 61o/mterers™. [TyHkr
4.8 ompepenser, 4TO /ML, VIMEIOLINe IIPaBO Ha y4yacTue B obIieM coOpaHmi,
npoBoauMoM B dopme cobpanmus, aneKTpoHHass ¢popma OrsIieTeHeil KOTOPBIX
3aII0JTHEHA Ha caliTe B VIHTepHeTe He IO3JjHee YeM 3a [jBa THS JO ATl IpOBefie-
HUA coOpaHus, BIIpaBe IPUCYTCTBOBATh Ha cobpanuu. ITyHkT 4.11 ompepenser
0COOEHHOCTM MAECHTUYKALINY, ABTOPU3ALVIN, PETYICTPALIAN JINLI, YIACTBYIOMINX
B coOpaHMM 6e3 IPYUCYTCTBYsI B MeCTe ero IPOBeJIeHNs C BO3MOXKHOCTDIO 3aI107I-
HEHUs 97IeKTPOHHOIT GOpMBI OlojUTeTeHelt Ha VIHTepHeT- caiiTe;

cornacHo 1. 4.13 mepep HayasoM 00CYX/eHNA BOIpoca 06 M30paHuM opraHa
aKIIMOHEPHOTO 00IeCTBa, YWIEHB KOTOPOTO M30MPATCA KYMY/IATUBHBIM I'OJIO-
COBaHMeM, [0 CBeleHMs UL, NMPYUCYTCTBYIOUIVX Ha 00IeM cOOpaHuy, HO/DKHA
OBITH JOBefieHa MH(OPMAIVS O YIC/Ie TOJIOCOB, OTAAHHBIX KOKIOMY U3 KaHIV/a-
TOB, N30MpaeMbIX B COCTaB OpraHa 00IecTBa KYMY/IATUBHBIM IOJIOCOBaHMEM, 110
010/IeTeHAM, KOTOPbIE ITOTy4eHBI VM 97IeKTPOHHAsA POpMa KOTOPBIX 3aII0/THeHa
Ha caiiTe B ceT VIHTepHeT, He II03[JHee YeM 3a JiBa IHs IO JAThl COOpaHMs;

1. 4.33 TpebyeT oTpakeHMs B IIPOTOKOJIEe 06111ero cobpanus azpeca (apecos)
9JIEKTPOHHOJ IOYTHI, IO KOTOPHIM HANpaB/IAINCh (MOI/IM HAIIPABJIATHCA) 3a-
IIOJTHEHHBIE OIOJIETeHM JI/Is TOTIOCOBAHMS IIPY MPOBeeHNY 0011ero cobpanms B
bopMe 3a09HOTO rOJIOCOBAHNS, @ TAK)Xe IIPY €0 IpoBefieHUN B hopMe cobpaHums,
€CJIV TOTIOCOBaHIe IO BOIIPOCAM, BK/TIOUYEHHBIM B IIOBECTKY [IHS COOPaHIs, MOITIO
OCYILeCTB/IATHCS IIyTeM HallpaBieH)s B OOILeCTBO 3allOJTHEHHBIX OIOJJIeTeHE.

** IIpu aTOM, KaK OTMEY€EHO B OfHOM 13 ImceM banka Poccun «ykasaHHast HOpMa He MCK/TI0Ya-
eT BO3MO>KHOCTb OJJHOBPEMEHHOTO MCIIO/Ib30BAHMA I/ YKa3aHHbIX Lie/iell 60iee OIHOTO U3 yKa-
3aHHBIX caliToB B ceTu VInTepHer. Ilpu atom, ucxopa us nynkra 4.7 Ilonoxxenus, B cnydae ecnn
ob1jee cobpaHye MPOBOAUTCA C BO3SMOXXHOCTBIO 3aIIOTHEHVA STIEKTPOHHOI (POPMBI 610JIeTe et
Ha caiiTe B VIHTepHeTe, perucTparyis L, IPMHUMAOLINX ydacTie B 061ieM coOpaHuu yKa3aH-
HBIM CIIOCOOOM, OCYIIECTBILIETCS Ha CaiiTe B VIHTepHeTe, Ha KOTOPOM 3aI0/IHAETCS 97IeKTPOHHAs
¢dopma 6romerensi». Cm.: Ilncsmo banka Poccun ot 27.05. 2019 Ne 28-4-1/2816 // CIIC Koucyinb-
ranTlmoc.

35 [lesb TAKOTO OrpaHNYEHNs He SICHA, MICCIENOBATENIN OTMEYAIOT, YTO TPV TAKOM ITOfIXOJie VIC-
K/IIOYEHO JVCIIONb30BaHMe OQUIMAIBHBIX CAITOB [EHNO3UTapieB — HOMMUHAJIBHBIX JIepyKaTesieit
[Mensenesa T.M., Asumosa JI.B., 2020: 73].

3 Taxoke cM.: [Tucbmo banka Poccun ot 27.05. 2019 Ne 28-4-1/2816.
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Ecnu cobpaHue mpoBOAMIOCH C BOSMOKHOCTBIO 3aIIOJTHEHNSI 97IEKTPOHHOI hop-
MBI OI0JUIeTeHel Ha caiiTe B JIHTepHeTe — Tak>Ke afjpec TaKOro caiiTa.

OpHuM 13 HaIpaB/IeHUIT pa3BUTHUA 3/IEKTPOHHOTO B3aMMOJENCTBUS aKILIMO-
HEepHOTo O0IIecTBa 1 aKIVOHepa CTalo MpuHATHE yKasaHus banka Poccum ot
28.06.2019 Ne5182-Y «O [ONOMHUTENBHBIX TPeOOBAaHUAX K MIPOLEAyPaM IIpefo-
CTaBJICHVS aKL[MOHEPHBIMM O0IIleCTBaMM JOKYMEHTOB VIV KOIMIL JJOKYMEHTOB B
coorBeTcTBUM €O cTaTheit 91 DemgepanpHoro 3akona «O6 aKIMOHEPHBIX 001Ie-
ctBax». JJaHHBIM foKyMeHTOM (1. 11) mpegycMOTpeHa BO3SMOXKHOCTD HallpaBJie-
HUS aKIMOHEepPOM TpeboBaHMs 00 MHGOpMALNK ITEKTPUYECKOI CBSI3bIO, BKITIO-
qas cpeficTBa (pakCUMMUIBHOI U TenerpadHO CBA3M, 31eKTPOHHOI [TOYTO, eC/n
3TO IPEeyCMOTPEHO YCTaBOM VIV BHYTPEHHMM JJOKYMEHTOM aKI[VIOHEpPHOTO 00-
1ecTBa.

[TocnegayM opuLMATLHBIM JOKYMEHTOM B «TOKOBVJHYIO» 9IIOXY II0 MHTepe-
CYIOIMM Hac BOIIpPOcaM CTano pacnopsbkeHne IlpaBurenbcrsa Poccnmiickoit ®e-
fepauyn ot 17.01.2020 Ne19-p¥. JanHbIM moKyMeHTOM ITaH «TpaHcdopmannsa
JIeIOBOTO K/IMMATa», IPUHSITHIN B 2019 I., OI JOTIOTHEH [TOTIOXKEeHIEM O HEOOXO-
AVMMOCTY IIOATOTOBKM IIpefIo>KeHN T (B KadecTBe (JOPMBI MCIIOTHEHNS IIPEATIO-
narajcs goknaz [IpaBuTenbcTBy) 0 pefoCTaBIeHNN «aKIMOHEPHBIM 00IIecTBaM
BO3MO>XHOCTHM IIPOBeIeHMsI o011ero cobpanms akiyoHepos B ¢dopme cobpaHms
B OHaiiH-popMare, KOTOPBIl IO3BOINAT C IIOMOIIBIO 9JIEKTPOHHBIX CEPBICOB
OPTaHM30BaTb OH/IAMH-TPAHC/IALNIO BBICTYIIEHUII PYKOBOAMUTENIEN KOMIIAHUM,
3a/IaTh VIM BOIIPOCHI, OOBABUTH KBOPYM U Pe3y/IbTaThl 3d0YHOTO T'OTOCOBAHMA U
IIPOBECTY YIa/leHHOE TOJI0COBaHYIe Yepes IMYHBII KaOVHeT aKI[MIOHepa».

Vudpopmannn o peanmsanyy JAaHHOTO IMYHKTA IVIaHA B OOIEJOCTYIIHBIX VC-
TOYHMKAX HET; COOTBETCTBYIOIIMII IIYHKT IIO3[JHEE HE BOIIE/T B HOBYIO PEIAKIIIO
[Tnana mMeponpuATHMII peanusalny MeXaHM3Ma YIpaBI€HMA CUCTEMHBIMU W3-
MEHEHMAMM HOPMATUBHO-IIPAaBOBOTO PETYIMPOBAHNA INIPeNIPUHIMATEIbCKON
mesATenbHOCTU «TpaHcdopmalua femoBoro kammara» «KopmopatusHoe yripas-
JIeHVe, CIeluaabHble A[MUHVICTPAaTVBHBIE PailOHbI, Ipollefypa OGAHKpPOTCTBA,
OIL[€HOYHAs IeSATeIbHOCTb» S,

Kak BuiHO 13 IpefbIy1ero n3noxenns, K KoHuy 2010-X IT. CTOXNU/ICSA KOM-
IUIEKC HOPMATHBHBIX IIOJIOXKEHUI, PETYIMPYOIIUX BOIPOCHI MCIIOIb30BaHUA
9JIEKTPOHHBIX CPEJCTB CBS3M Ui B3aUMMOJEVICTBUS aKIMOHEPHOTro 06IjecTBa
U aKLIMOHepa KaK HANpAMYI0, TaK U 4epe3 MOCPEeIHUKOB-IIPOQeCcCHOHATbHBIX
YYaCTHMKOB PbIHKA IJeHHBIX OyMar. 9TOT KOMIUIEKC (OpMUPOBAJICS 1TOJ], BO3TEIl-
CTBUEM OTEYEeCTBEHHOIO ¥ 3apYOEKHOTO OIIBITA MCIIOTb30BaHMA 3/1EeKTPOHHBIX

7 OTUM [OKYMeHTOM OBUIM BHeCEeHBI M3MeHeHM:A B pacropspkeHue IIpaButenbctBa PO ot
17.01.2019 Ne 20-p «O6 yTBep>xaenny miaHa « Tpancdopmaiusa geoBoro KImMaTa» ¥ IpU3HaHUN
yTpaTuBmMMu cuny aktoB IlpaButenbcTsa POy,

*# YrBepxjeH pacnopspkenneM IIpasurenscrsa PO or 02.07.2020 Ne 1723-p.
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TEXHOJIOTHIT B M30MpaTeNbHOM IIpoliecce, 3apyOe>KHOTO OIIbITA U PeKOMEHALIVIT
MEXXIYHapOJHBIX OpTaHM3alVii 110 OPraHM3alUy 9TeKTPOHHOTO JVICTAHIIMOH-
HOTO B3aMIMOJIe/ICTBIA KOPIOPALUI U X YYaCTHUKOB, a TAK)Xe IIPOrPaMMHBIX U
VIHBIX OQUIIMaIbHBIX JOKYMEHTOB, YCTAaHABIMBAIOLIVX LIe/IM U 3afa4y B 06/1acTn
CO3/IaHN 9TIEKTPOHHOTO IIPABNUTE/IbCTBA U COBEPIIEHCTBOBAHNA KOPIIOPATUBHO-
TO yIIpaBJIeHMS.

YKa3aHHBIII KOMIUIEKC BK/IIOUAeT IT0/I0XKEHMS, COCTaB/IA0IINE 3aKOHOIATe Ib-
CTBO 00 aKIIIOHEPHBIX OOIIeCTBAX U 3aKOHOJJATe/IbCTBO O PhIHKE IIeHHBIX OyMar;
CTPYKTYPHO OH IpeJicTaBjIeH ABYMs:A (efiepaIbHbIMYU 3aKOHaMU (3aKoH 00 akum-
OHEpHBIX 00I[ecTBaX M 3aKOH O PbIHKE I[eHHBIX OyMar), II0/[3aKOHHBIMY aKTaMI
Banka Poccny, a Taxoke OT/ie/IbHBIMY Pa3bsCHEHMAMY HOPMAaTHUBHOTO XapaKTepa
manHoro banka.

B pesynbpTaTe B «TOKOBMIHYIO» SIIOXY CTaIy MCIIOIb30BAaTbCs HOBBIE (3/IEK-
TPOHHBIE, AVICTAaHIIVIOHHbIE) GOPMBI B3aMOEVICTBYUA AKI[MIOHEPOB ¥ aKIMOHEP-
HBIX OOIIeCTB; B YCTaBbl KPYIHENIINX IYOINYIHBIX aKLIMIOHEPHBIX 00IIeCTB ObIIN
BHeCeHbI HeOOXO/[MMble 3MeHeH N ; /ISl PacIiMPeHNsl BO3MOXKHOCTel cTan Gop-
MUPOBATbCA KPYT CepBMUCOB*, CO3aBaeMbIX ¥ IIPEIOCTAB/IAEMbIX [JeHTPATbHbIM
pernosutapreM”, MpodeccOHaNTbHBIMY YYaCTHUKAaMM PBIHKA IIEHHBIX Oymar
(peructpatopsr)*! n IT-koMIaHUAMMK; ¢ KOKIBIM TOIOM POCIO YKC/IO aKIMOHe-
POB, TOJIOCOBABIINX C VICIIONIb30BaHMeM VIHTepHeTa™.

K aroit Bo/He 671aroI0/Ty4HOI KapTUHE €CTh, TeM He MeHee, KOMMEHTapuUn
KPUTUYIECKOTO XapaKTepa. Bo-IlepBbIX, B YKa3aHHBIN Iepuoj, He Pa3BMBATIOCH
perynMpoBaHue B 4acTU VICIIONIb3OBAHMS 3/IEKTPOHHBIX (OPM B3aIMOAEVICTBUSA
B paMKax MHBIX KOPIIOPAIMii, a TaK)Ke PasIMYHbIX TPaXKJaHCKO-IPABOBBIX CO-
oburects (3a pegkum uckaodernem*). Kpome Kogekca KoprnopaTnBHOTo ypas-

¥ B oT/ie/bHBIX pab0OTaxX IPUBOASATCS COOTBETCTBYIOIIE IIPYMEPBI U CTATUCTUYECKIIE JaHHbIE
[Uexosckas C.A., 2018: 31-41]; [Enmpankosa E.B., 2020: 60-67]; [baTaesa b.C., 2020: 74-87]; [My-
pamos M.B., ITanimu E.H., Bosusia B.1O., 2020].

40 Available at: URL: https://www.e-vote.ru/ (zara obpamenus: 07.02.2021)

‘I OnucaHne Takoro B3aMMOJENCTBIE C UCIIONb30BAHNMEM CEPBUCOB «IMYHBI KaOMHET IMMU-
TEHTa» U «INIHBIN Ka6I/IH€T AK[VIOHE€pa» Ha IpUMepe OAHOTO U3 prHHeI“/IHH/IX OTE€YE€CTBEHHBIX
perucrparopos AO «[Ipara» nmpusognrcs: [Jlanckos [.I1., Tanmnosa C.A., 2019: 14-17].

2 TIO/MHOI CTATUCTUKY IO CTPaHe He CYIeCTBYeT, OfHAKO B OT/EIbHBIX Pa0OTaX MPUBOJUTCA
BBIOOPOYHAS CTATVCTHUKA TI0 OT/E/IbHBIM KPYIIHEIINM SMUTEHTAM — aKI[VIOHEPHBIM 00IjecTBaM
[Baraesa B.C., 2020: 83].

# VcxmoueHnAMY ABIAIOTCS: pasBute ¢ 2014 r. (PeepanbHblit 3akoH ot 21.07. 2014 Ne 263-
@3 «O BHeceHUM M3MEHEHMII B OT/le/IbHbIE 3aKOHOfaTenbHble akThl Poccuiickoit Pepepanumu B
cBs3u ¢ npuHATreM efepanbHoro 3akoHa «O rocyapcTBeHHON NH(POPMALIMOHHOI CUCTEME XKI-
JIMIIHO-KOMMYHA/IbHOTO X03:iicTBar»; PefepanbHblit 3aK0H oT 29 mions 2015 . Ne 176-D3 «O BHe-
ceryy usMeHeHui B JKunninbii kogexc Poccuiickoit ®epepanium 1 oT/ie/IbHbIe 3aKOHO/IATeIbHbIE
axTbl Poccuiickoit Qenepaliyy»)MHCTUTYTA 3204YHOTO TOJIOCOBAHMS COOCTBEHHNKOB IIOMEIIeHII
B MHOTOKBApPTVPHBIX JOMaX C MCIO/Ib30BAHNMEM NH(POPMAIMOHHBIX CHCTEM — FOCYAApCTBEHHOI
MHPOPMALMOHHO CUCTEMBI XXVINIIHO-KOMMYHAIBHOTO XO35I/ICTBA M/IM PETMOHAIBHON MHPOP-

45



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

JNleHMst He OBUIO CO3[JaHO IPABWJI HESATENbHOCTU VHBIX KOJIETHMATbHBIX OPTaHOB
aKIIOHepHOTo 00IecTBa, KpoMe 0011ero cobpaHms akIIoHepoB (COBET MpeK-
TOPOB /I HAOTIO/JaTe/IbHBII COBET, KOJIETMalbHbIe UCIIOTHUTEIbHbIE OPTaHbl I
VIHBIE OPTaHbI).

B yxasaHHBII1 epyof aKTVBHO Pa3BMUBa/INCh IIPABOBOE PETY/IMPOBAHIE M IIPAK-
THKA VCIIOIb30BaHMA CIIEIMaTbHBIX TEXHUYECKIX YCTPONICTB (CPeACTB MoACcIeTa
TOJIOCOB), 9/IEKTPOHHBIX (POPM B3aMMOJENCTBMs YIACTHMKOB M30MPATEIbHOTO
npotiecca (Iogayva 3asBeHNsI O BK/IIOYEHUN B CIIICOK M30MpaTesieil 1o MecTy Ha-
XOKJIeHMsI B paMKax MexaHm3ma «MoOWIbHbI M30MpaTenb», JUCTAHIMOHHOTO
3JIEKTPOHHOTO TOJIOCOBaHNA)*, a TaK)Ke YJaCTHMKOB 3aceflaHNii (BK/II0Yast TO/Io-
COBaHMe) 10 3aIMTaM AJMCCEePTALVII KaHAVAaTa ¥ JokTopa Hayk®. Takum obpa-
30M, B ITyO/IMYHBIX OTHOIIEHMAX ObUIM BeCbMa BOCTPeOOBAaHbI KaK CIlelIa/IbHbIe
TeXHIYeCKIe CPEeACTBa MocyeTa M 00paboTKM OI0/IIeTeHel, TaK ¥ 9/IeKTPOHHbIE
bOopMBI B3aMOJIeIICTBYA.

OpHako mpu Bceil CXOXKeCTH pellaeMbIX IpobieM (IOBbILIeHNEe aKTUBHOCTH,
yZelLleB/IeH e TPoLiecca U 1p.) B MyO/IMYHBIX 1 YACTHBIX OTHOIIEHMAX MbI He BU-
MM HY e[JVIHBIX TIO/IUTUKO-TIPABOBBIX YCTAHOBOK, HU €JVHBIX IIOIXOJ0B K pellie-
HUI0 IIpo6sieM (Jjaske MCIIOIb3yeMblil IIOHATUIHBI allliapat pasiandeH).

MAIYIOHHOJT CUCTEMBI B 97IeKTPOHHOI hopMe (CT. 44, 44.1, 47.1 XKunninoro xoxekca PO, a taxxe
HOpMaTUBHbIe aKTbl cyObekToB Poccmiickoit Pemeparyn (K npuMepy, pacropsbkenue Jemapra-
MeHTa NH(OPMALMOHHBIX TexXHOornit Mockssl ot 27.02.2018 Ne 64-16-87/18 «O0 yTBep>KieHUM
ITpaBu1 ncronb30BaHus MHGOPMALVIOHHON CHCTEMBI IIPOEKTA «AKTVBHBIN IPOKJAHNH» TIPU pe-
a/Iu3anyy MMIOTHOTO IPOEKTa «OJIEKTPOHHBIN [JOM»)); BOSMOXKHOCTD IIPYMEHEHMUsI YKa3aHHBIX
MH(POPMALMOHHBIX CUCTEM I YIPABICHUA XWINIIHBIM U XXVMINIHO-CTPOUTENbHBIM KOOIepa-
TUBOM J TOBApPUILECTB COOCTBEHHUKOB Kb (cT. 113, 135 XKunninoro xopekca P®). Bripouem,
Has3BaTh TaKOe PeryIMpoBaHue ICHBIM HeJlb3s, @ B OTHOIICHNM ITOC/IeJHUX TPeX YKa3aHHBIX CyOb-
exTOB JKIMIHbIIT KOIeKC 1 BOBCe COIEpXKUT oblilee yKasaHue 6e3 HeTalbHOro OIMCAHN.

4 Cwm.: Depepanbublit 3akoH 0T 21.07.2005 Ne 93-D3 «O BHeceHUN M3MEHEHMII B 3aKOHOMA-
TenbHbIe akThl Poccuiickoit Peepannu o BoIOOpax 1 pedepeHyMax 1 MHbIE 3aKOHOJATE/TbHbIE
akTel Poccurickont @epepanunn»; PepepanbHblit 3akoH 0T 29.05.2019 Ne 103-P3 «O nposepernn
9KCIIepPMMEHTA [10 OPIaHM3ALMY Y OCYILeCTBIEHMIO IUCTAHIIIOHHOTO 9/1eKTPOHHOTO FOJI0COBAHMA
Ha BbIOOpax fenyTatoB MOCKOBCKOI TOPOCKOit [lyMbl celbMOro co3blBa»; mocranostenne MK
Poccuu ot 06.07.2011 Ne 19/204-6 «O6 MHCTpyKLuy O HOPsifiKe MCIONb30BAHMA TEXHUYECKUX
CPeACTB IOficYeTa rOJI0OCOB — KOMIUIEKCOB 00paboTKy n3bmparenbHbix OojuieteHeit 2010 Ha BbI-
6opax u pedepenaymax, mpoBoauMbix B Poccuiickoit @emeparyn»; nocranosnenne LIVIK Poccun
o1 07.09.2011 Ne 31/276-6 «O ITopspke 97IeKTPOHHOTO OJIOCOBAHMA C VICIIOJIb30BAaHMEM KOMIT/IEK-
COB JIJIA1 9JIEKTPOHHOTO TOJIOCOBAHNA Ha BHIOOPaX, IpoBOANMBIX B Poccuiickoit Penepanyn»; Ilo-
PAOK AMCTaHIVIOHHOTO 9JIEKTPOHHOTO TOI0COBAHMs Ha JJOIIOJHUTENbHBIX BHIOOPAX HENyTaToB
TocypmapcrBennoit [Jymor @epepanproro Cobpannst Poccuitckoit @efeparium cefbMOro Co3bIBa IO
OIHOMaHJATHBIM U30MparenbHbIM OKpyram 13.09.2020, yTBep/IeHHbII nocTaHoBIeHneM LleH-
TpanbHOI u3bupaTenbHoit komuccun Poccuiickoit Penepannn ot 27.07.2020 Ne 261/1924-7 u fip.

* B paMKax JIOKaJbHBIX HOPMATMBHBIX AKTOB OPraHM3alMi, NOMYYMBUIMX IIPABO CaMo-
CTOATEIPHOTO TIPUCYXXIAEHNA YIE€HDIX CTelleHell B COOTBETCTBUM C CDe,T.[epa]IbHI)IM 3aKOHOM OT
23.05.2016 Ne 148-®3 «O BHeceHMUu M3MeHeHuit B cTarpio 4 PepepanpHoro 3akoHa “O Hayke 1
rOCYJapCTBEHHOI HayYHO-TeXHUYECKOI OUTHUKE ».
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Bo-BTOpBIX, CO3/laHHOE perynMpoBaHNe HeNb3s Ha3BaThb ONTUMA/JIbHBIM IIO
C/IelyIOIIVIM NIPUYMHAM:

IOPUIVKO-TEXHNYECKOe HEeCOBEpLIEHCTBO HOPMATUBHBIX IosIoKeHuit. OHu
CJI0YKHO M3JI0XKEHDI, HO IIPY 9TOM He JAIT OTBETOB Ha HEKOTOpble Ba)KHbIE BO-
mpocbl. OTYaCTy 3TO CBSI3AHO C TE€M, YTO 3/IeKTPOHHBIE (POPMBI B3aIMOZEVICTBIUS
3aKOHOJATe/Ib MOIBITA/ICA BKIIOYUTD B JelICTBYIOLME IPOLlefypHble HOPMbI 3a-
KOHa 00 aKIVIOHepHBIX 001IeCTBaX, He BBIIE/SA CIeLMa/IbHBIX TI0/I0KEHNIT;

He B II0/IHOJ Mepe ONTMMaIbHa KOHMUTYpaLys YKa3aHHbIX HOPMaTUBHBIX I10-
No>KeHUI (pasHeceHye HOPM MeXAy JBYMs 3aKOHaMI, 3aKOHOM U ITO/J3aKOHHBIM
aKToOM); oOpaliaer Ha ceOs BHMMaHMe HaJM4le B 9TOIl KOHPUIypauum pasbsic-
HEHMII HOPMaTUBHOIO XapaKTepa CO CTOPOHBI PETYIATOPA — YTO €CThb CIE[ICTBIE
OTMEYEHHOTO Bblle OPUIUKO-TEXHNYECKOTO HECOBEPILIEHCTBA HOPM;

3aKOHOZIaTeb 0OXOAUT MOTYaHMEM BOIIPOCHI MCIIOIb30BAHMS I/IEKTPOHHBIX
TEXHOJIOTWII TOI0OCOBAHMsI aKIIMIOHEPOB Ha CaMOM COOpaHmy, yaesnss CHeluab-
HO€ BHMMaHME TOJIBKO IpoleflypaM [UCTaHIMOHHOTO B3aMMOMENCTBUA. ITY
MBIC/Ib BBIPa3VM MHaUe: 3aKOHOJJATeIbCTBO 00 aKI[MIOHEPHBIX 00IIeCTBaX He pas-
TPaHMYMBAET MCIIONb30BaHME 3/IEKTPOHHBIX YCTPONCTB I B3aMMOJEVCTBUA
(romocoBaHMs mpeX/ie Bcero), KOTopoe MOXKeT ObITh B MecTe cobpaHus B popme
COBMECTHOTO IPUCYTCTBYUA (KaK 3TO Jle/IaeTCs B paMKax M30MpaTe/IbHOTO IIpoLiec-
ca) ¥ IUICTAaHIIVIOHHOE TOJI0COBAHYIE C VICIIO/Ib30BaHVEM 9JIEKTPOHHBIX YCTPOJICTB.

Henb3sa HE OTMETUTD U TO, YTO PACIPOCTPaHEHNE HOBBIX IIPABWI IIJIO C TPY-
JIOM, 4TO MOYKET ObITb WJUTIOCTPUPOBAHO aHAIN30M IPAKTUKY KOPIIOPATUBHOTO
ynpasnenusa banka Poccun B wactu pexomenpanmit Kogexca xkopnopaTuBHOro
ynpasnenua 2014 r. o HeoOXOOMMOCTH obecriedeHns NUCTaHLIMOHHOTO JoCTyIa
aKIMOHEPOB K cobpaHmio akuyoHepos (mpuHuumn 1.1.6). B O630pe mpaxkTuku
KOPIOPAaTVBHOTO YIIPaB/IEeHMA B POCCUIICKUX ITyO/IMYHBIX 00IIeCTBAX, COCTAB/ICH-
HOM Ha OCHOBe 0T4eTOB 3a 2016 rop*, mofgpoOHBIX JaHHBIX He IPUBOAMUTCS, A
JIVIIb OTMEYAEeTCs, YTO COOTBETCTBYIONIVIE IPYHIINITBI OKa3a/INCh Hanbostee Tpyp-
HBIMU /IS COOTMIOneHNs, «Kak 1 B 2015 ropy».

B O630pe npakTvKy KOPIOPATUBHOTO YIIPAB/IeHNs B POCCUICKMX MTyOIMYHBIX
ob11ecTBax, MOATOTOBJICHHBI HA OCHOBE FOJJOBBIX 0T4eTOB 3a 2017 rox”, may yxe
6osee moapoOHBIN aHAMN3 (B 4aCTU OOIECTB, aKIIMJ KOTOPBIX BK/IIOUEHBI B KOTM-
pOBa/IbHBIE CIMCKM). B 4acTHOCTHM, OTMeYaeTcs, YTO COOTBETCTBYIOI e PeKOMEH-
[AUY «COOTIOIAeTCsI JINIIb HEKOTOPBIMU 001IecTBaMm» .

% Cm.: O630p MpaKTUKM KOPIOPATVMBHOIO YIPABIEHMS B POCCUICKMX IyOMMYHBIX OOLie-
CTBaX, COCTABJICHHBIII HA OCHOBE TOZ{OBBIX 0T4eTOB 32 2016 rox. C. 16. Available at: URL: http://
www.cbr.ru/collection/collection/file/24045/review_27122017.pdf (zara obpamenns: 07.02.2021)

¥ Cm.: O630p IPaKTUKM KOPIOPATHBHOTO YIPABIEHN B POCCUIICKIUX ITyOINYHBIX 00IIeCcTBaX,
[IOATOTOB/IEHHBIT Ha OCHOBE TOJOBBIX 0T4eTOB 3a 2017 rox. C. 17-18. Available at: URL: http://
www.cbr.ru/collection/collection/file/24044/review_04122018.pdf (zara ob6pamenus: 07.02.2021)

# OTMevamichp ClIefyouyie MPUYMHBI TAKOTO IIOJIOKEHNS, YIIOMIHAeMble aKIVOHePHBIMU
o0b1jecTBaMIL: OTCYTCTBIE B YCTABaX MOIOXKEHMIT O BO3SMOXKHOCTHU YAA/IEHHOTO YYacTUsI B TOIIOCO-
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O630p MpaKTUKM KOPIIOPATVBHOTO YIIPABIEHNA B POCCUIICKUX IyOIMYHBIX
obuecTBax, MMOATOTOBJIEHHBII Ha OCHOBe oTueToB 3a 2018 rop®, mo BbIBOgaMm
CXOXX C MPOLUIBIM — TaK)XXe OTMeYyaeTcs, YTO «BO MHOTMX OOIeCTBaX MCIONb-
3yI0TCA TPaiIUIIMOHHbIe POPMBI, CPEICTBA U MHCTPYMEHTApMil IIPOBeJeHuA 06-
VX COOPaHMIT aKIVIOHEPOB». CXOXXMM 00pa3oM M3/Taral0TCA U IPUYMHBI 3TOT0™.
OpHako MoABAATCA B mosunuy banka Poccum 1 HOBble MOMEHTBI: OTMEYAET-
Cs1 HeOOXOAMMOCTb PACCMOTPEHNS BOIIPOCOB MCIIO/Ib30BAHMS TeJIEKOMMYHMKA-
I[VIOHHBIX CPEeJICTB B LIE/IAAX IPENOCTABIEH)s AKIVIOHEPAM YAAJIEHHOTO JOCTYIIa
aKI[MIOHEPOB Ha IEPUOANYECKON OCHOBE’'; MHTEPECHO M «IpefcKa3aHMe», ITO
TaKye CIIoCOObI CO BpeMEeHeM PaCIIPOCTPAHSIITCS: «COCTAaB aKI[MOHEPOB 001IeCcTBa
CO BpeMeHeM MeHseTCs; IPUXOANUT HOBOE ITOKOJ/IeHNe MHBECTOPOB, JIsI KOTOPbIX
[VICTAaHIIMOHHBIe (POPMBI YYaCTUs B COOpPAaHMM MOTYT OBITh 3HAUUTEIBHO OOJlee
YEOOHBIMU U IIPeIOYTUTE/IbHBIMY, YeM TpaguIioHHble. Kpome Toro, Heobxonu-
MO IPVMHMMATh BO BHUMaHNe CTPeMUTEIbHOE pasBUTIe MHPOPMALVIOHHBIX TeX-
HOJIOTUIA, B TOM YJIC/Ie U PelIeHN], TpefIaraeMbIX A/ AUCTAHIIIOHHOTO Y4aCTHA
B coOpanum akunoHepoB. OHM CTaHOBATCA JelieBye, 1 3 deKT oT ncmonbp3ona-
HUS TaKUX TEXHOJIOTUII MOXKeT OKa3aThCs Ji/Isl 00IecTBa HECOM3MEPUMO 3HAUM-
Te/IbHee 3aTPaT Ha VX BHEJIPEHMe» .

BaHUM; OTCYTCTBIIE TEXHIIECKOI BO3MOXXHOCTH YAA/IEHHOTO TOIOCOBAHIIST; HEBO3MOXXHOCTD 0be-
CIIeYNTh MACHTU(UKALNIO aKIMOHePOB; 3HAYUTE/IbHBIE PACXONBI Ha TeXHUYECKOe obecIedeHue
Y//QJIEHHOTO IO/IOCOBAHNST; HUBKAs AKTUBHOCTD MUHOPUTAPHBIX aKIIMOHEPOB B OOLINX COOPAHISIX
3a IpOIIEIINe TIePUOfbl; HEBBICOKUIT YPOBEHb MH(POPMALIMOHHOI IPaMOTHOCTH, TEXHMYECKUX
HaBBIKOB J OCHAILIEHNSI CPEJ OT/IeIbHBIX IPYIII MUHOPUTAPHBIX aKIMOHEPOB; IPUBBIYKA aKIIIO-
HepOB IPMHMMATD YIaCTIe B COOpAHIIe «II0 CTapyHKe» (HallpaBjIeHNe 3aIl0MTHeHHbIX Go/IeTeHell
VIV TIPUCYTCTBUE Ha COOPaHMSAX).

# Cm.: O630p HPAKTUKY KOPIOPATMBHOTO YIIPABIEHUA B POCCUIICKUX MyOIMYHBIX OOIecTBax
(mamee — O630p), MOATOTOB/IEHHBII Ha OCHOBE TOfOBBIX 0T4eTOB 3a 2018 rop. C. 24. Available at: URL:
http://www.cbr.ru/collection/collection/file/25363/review_29112019.pdf (mara obpauiennst: 07.02.2021)

0 «B KauecTBe NPMUMHBI 00IIeCTBa OOBIYHO CCBUIAIOTCA Ha HEBBICOKMII YpOBeHb MH(OpMa-
LIVIOHHOJI ¥I TEXHNYECKOI IPAMOTHOCTY aKIIMOHEPOB, OTCYTCTBME CO CTOPOHBI AKIMIOHEPOB CO-
OTBETCTBYIOLIMX 3aIpOCcoB. HekoTopsle 061iecTBa Tak)Ke IPUBOAAT B KayeCTBe MPUUYMH OTKa3a
OT UCIO/Ib30BAHMsI TeIEKOMMYHUKAI[OHHBIX CPEJCTB IS [IPeSOCTAaB/IeHNs aKI[MOHepaM BO3-
MOXKHOCTM JYCTAHIIMOHHOTO y4acTVsl B 00X COOPaHNUAX HOPOTOBU3HY COOTBETCTBYIOLINX TEX-
HOJIOTHIL U YCIIYT, OTCYTCTBME Y 001ecTBa 1 (1/111) PErucTpaTopa TEXHITYECKO BOSMOXXHOCTI [/IsT
BHEJJPEHNS TEXHOIOTHI yIa/IeHHOTO JOCTYIIay.

51 «E)KeI‘OJIHOC PpaccMOTpeHNE€ COBETOM OVIPEKTOPOB BOIIpOCa 00 MCII0/Ib30BAHMN TE€I€EKOMMY-

HUKALMOHHBIX CPEJCTB B LIe/IAX IIPeJOCTaBIeHNA aKIMIOHepaM yaIeHHOTO JOCTYIa /I y4acTUsA
B 00LIMX COOPAHNSAX AKIMOHEPOB BAXXHO YIS CO3JaHMsI MAKCUMA/IbHO O/IarONPYATHDBIX YCIOBUIA
IJ1A peajM3aluy aKIVIOHepaMyl CBOMX IIpaB. be3yc/0BHO, COBET [UPEKTOPOB IO/DKEH COM3MEPATD
HeOoOXOAVMOCTb BHEPEHMsI TEXHOIOIMI AUCTAHIIMOHHOTO YYaCTHs B 00I1[eM COOpaHuY aKIMOHe-
POB KaK ¢ MOTPeOHOCTAMM aKIMIOHEPOB, TaK U ¢ 9KOHOMUYECKMMI BO3MOXKHOCTSMM OOIIeCTBa,
OJJHAKO 3TO He O3HAYaeT, YTO 1[e7IeCO0OPa3HOCTD 1 BO3MOXKHOCTD BHE[PEHsI TOFOOHBIX TEXHOIO-
IMii He HY)KHO PacCMaTpUBaTh Ha IIEPUOANYECKON OCHOBEY.

32 bank Poccnu nomarar, 4to «cnefgoBanue npuHiuny 1.1.6 Kozekca o3Bonut copety nupex-
TOPOB CBOEBPEMEHHO PearnpoBaTh Ha HOBbIE IOTPEOHOCTH U 3aIIPOCHI CO CTOPOHBI AKLIMOHEPOB,
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B O630pe npaxkTuky KOPIOPAaTVBHOTO YIIPABIEHNUA B POCCUIICKMX ITyOIMYIHBIX
0011[ecTBax, ITOATOTOBIEHHOM Ha OCHOBE TOflOBBIX 0TueTOB 3a 2019 ron?, bank Poc-
CUM OTMeYaeT IONOKUATEIbHYIO JVHAMUKY BHeApPeHMA mpuHInma 1.1.6 «3a Bech
nepuopi MoHuTOopuHra». Ormeuaercs cnegymoomee: «Ecim mo mroram 2015 ropa
0 BHEJJPEHNUN B CBOIO KOPIIOPATUBHYIO ITPaKTUKy npuHiuma 1.1.6 Kopekca 3aasuio
14 ob1ects (17%), To B 2019 ropy, cormacHo caMoorieHKe, 31 o6muiectso (51%) mo-
HOCTBIO COOJTIONaeT YKa3aHHBIV IIPVHINIL, OFHVM 13 KPUTEPIEB KOTOPOTO SBJISAET-
Csl pacCCMOTpPEHME COBETOM JUPEKTOPOB BOIIPOca O IIPeJoCTaBIeHNM aKLJIOHepaM
BO3MOXXHOCTH JIVICTAHI[IOHHOTO YYaCTyA B OOIIVX COOPAHVIAX».

3. COVID-19 kak katanusaTop nepexopa
K AUCTAaHUUOHHOMY B3aNMOAEVNCTBUIO
Y4aCTHUKOB KOPNOPaTUBHOIO yrpaBJieHUus

BpicTpoe ¥ IOBCeMeCTHOe pacIpOCTpaHeHUe KOPOHABMPYCHON MHQeKINn
Kak B Poccuu, Tak u 1o BceMy MUpy IOB/IEK/IO IPUHSATIE OPTraHAMU BIACTH Pas-
JIMYHBIX CTPAH OTPAaHNYUTENbHBIX Mep. B Poccun orpannyenns popmupoBanuch
Ha JIBYX YPOBHAX: defiepaibHOM™ 1 pernoHanbHOM . COOTBETCTBYIOLIE MePbI
ObIIM PasHOOOPA3HEL, GOPMYIMPOBAINCH C VICIIONIb30BAHMEM PAa3HbIX IOHATUII,
K YVICTy OCHOBHBIX 113 KOTOPBIX OTHOCSTCS: «3aIpeT» (MacCOBBIX MEPOIPUATHI
VI TIp.); «BPEeMEHHOE MPUOCTAHOBJIEHIe» (MEpOIIPUATIIL C OYHBIM MPUCYTCTBMU-
eM; TocellleHye TPaXKJaHaMy MAcCOBBIX MEPOIPUATUI ¥ OpraHM3aluit U fp.);

OLIEHMBATD ¥ IPYMEHATH HOBbIE TEXHOJIOTUN B IIPOLIElyPaxX B3aMMOJENICTBIA C HUMU, TEM CaMbIM
CIIOCOOCTBYS CO3[aHNI0 MaKCMMAaIbHO OJTaTONPUATHBIX YCTIOBUIT M BO3MOXKHOCTEN IS y4acTys
aKLMOHEPOB B YIIPAaB/IeHNM OOILECTBOM 1 NOBBILICHNIO ITPUB/IEKATEIBHOCTU 00LIeCTBa B I71a3ax
CYIIECTBYIOLIMUX Y NOTEHI[MA/IbHBIX UHBECTOPOBY.

53 Cm.: O630p IPAaKTUKY KOPIOPATUBHOTO YIIPAB/IEHVS B POCCUIICKIX [Ty OIMMYHBIX 001eCTBAX,
IIO/{TOTOB/IEHHBII HAa OCHOBE rofoBbIx 0T4eToB 3a 2019 rox. C. 13. Available at: URL: http://www.
cbr.ru/collection/collection/file/31741/review_corp_14122020.pdf (mara o6pamennus: 07.02.2021)

3 Cm.: DemepanbHblit 3ak0oH 0T 1.04.2020 Ne 99-D3 «O BHecenun nusmenennit B Kogexc Poccuii-
ckoit Defiepanuu 06 a]MMHUCTPATUBHBIX IIPaBOHAPYIIEHNAX»; YKasbl IIpesusenTa Poccuiickoit
Depepaunn: ot 2.04.2020 Ne 239 «O mepax 1m0 0OecrieYeH N0 CaHUTAPHO-3IIEMIOTIOITIECKOTO
6maronony4ns HaceneHns Ha Tepputopunu Poccniickoit @efepanny B CBsI3M C pacpoCTpaHeHneM
HOBOIT KopoHasupycHoit nHpexunu (COVID-19)»; ot 28.04.2020 Ne 294 «O mpogieHnn feiicTBus
Mep 110 00eCIeYeHNI0 CAHUTAPHO-3MUIEMIOIOTNYECKOro 6/1aronoIyqns HaceleHns Ha TePPUTO-
pun Poccuiickort Oefepaliun B CBA3K C PACIPOCTPAHEHNEM HOBOI KOPOHABUPYCHON MHEKINU
(COVID-19)»; ot 11.05. 2020 Ne 316 «O6 onpefeneHy MOpsiAKa IPOJIEHS [eVICTBIS Mep 110 00e-
CIIeYeHNI0 CAaHUTAPHO-IMNIEMIOTIOINYeCKOT0 OTaroIIoydns HacelieHns B cyObekrax Poccuiickoit
Depepariny B CBsI3M € pacIpOCTpPaHeHeM HOBOI KopoHaBupycHoit nHpekiyu (COVID-19)».

> Camblil U3BeCTHBII IpuMep — Ykaz Mapa Mocksbl ot 5.03.2020 Ne 12-YM «O BBeneHun
pexxuMa nosbleHHoit roroBHOCT» // CIIC Koncynbrant Ilmroc.

5 B Ykase I[Ipesugenta Poccnitckoit @emepannu ot 2.04. 2020 oHM B I1e/10M 0003HaYEHBI KaK
«OTpaHNYNTE/IbHBIE U IHbIE MEPOIIPUATUAY.
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HaJIO)KeHJe JIOTIOJIHUTENIbHBIX 0053aHHOCTel (MCIONb30BaHMe CPEfCTB MH[M-
BUIya/IbHOJ 3aIIUTBL; «COOJIONEHNe peXMMa CaMOM3OJIALMN», «COLVaTbHOTO
AVCTAaHIVPOBAHUA» U IIP.); «OTpaHMYeHMe» («He IOKNUATh MeCTa IMPO>KMBAHNA
(rIpeObIBaHVs)»; YCTaHOBJIEHNME OCOOOTO IHOPs/IKa IepelBIDKEHUs Ha COOTBET-
CTBYIOILE} TEPPUTOPUM JINAL] ¥ TPAHCIIOPTHBIX CPEACTB U TIP.); IPMOCTAHOBJIEHNE
IeVICTBUA ITpaBa («IIPUOCTaHOBIIEHNE JIEICTBIUS BCEX ITPOE3IHBIX OMIETOBY 1 fIp.).

XapakTep 1 BUJIbI OTPAaHNYEHNIT Cpasy >ke OOHAPY>KI/IN, YTO OCYIIeCTBIICHNE
KOPIIOPATVBHBIX JEVCTBIIT — TaKUX, KaK COOpaHNUs aKI[MIOHEPOB B IIPEeXKHEM pe-
X1Me, — B (opMe 06111ero COBMECTHOTO IPUCYTCTBUA OyZieT B JaHHbII IIepUOJ
HEBO3MOXXHO WM KpaltHe 3aTPyAHUTENTbHO. ['0Cy1apcTBO OBUIO BHIHYXK/IEHO IIPU-
HIUMATh CIlelMa/IbHble IPAaBOBbIe PEeIlleHNA B BUJI€ 9KCTPAOPAMHAPHOTO XapaKTe-
pa denepanbHbIX 3aKOHOB™:

®epepanpublit 3akoH oT 18.03.2020 Ne50-P3 «O npuobperenun [IpaButens-
crBoM Poccmitckoit @enepaunn y LlentpanbHoro 6anka Poccuitckoit Pepepanyn
OOBIKHOBEHHBIX aKL[MII MyOIMYHOTO aKI[MoHepHoro obmecra «Coepbank Poc-
CUM» U NIPU3HAHUU YTPATUBIIVMM CUTY OT/I€/IbHBIX IIOJIO>KEHMI 3aKOHOMATe Ib-
HBIX aKTOB Poccuiickoit @enepaunm» (anee — 3akon Ne 50-D3);

Depepanbublit 3aKoH 0T 7.04.2020 Ne115-D3 «O BHeceHUM U3MEHEHUII B OT-
Jle/IbHbIe 3aKOHOaTebHble akThl Poccuiickoit Pefepanyy B yacTy yHUPUKAIIN
copiep KaHys TOJJOBBIX OTYETOB IOCYAaPCTBEHHBIX KOPIIOpaLyil (KOMITaHWUII), ITy-
OMMYHO-IIPaBOBBIX KOMITAHNIA, @ TAK)Xe B YaCTY YCTAHOBJIEHNSI 0COOEHHOCTEII pe-
TYIUPOBAHMUA KOPIOPATUBHBIX OTHOIIEHNN B 2020 TOAy 1 O IPUOCTAHOBIEHUN
IEeVICTBUSA IIOJIOKEHMIT OTHe/IbHBIX 3aKOHOMATeNbHbIX akTOB Poccuiickoin Penme-
pauun» (mamee — 3akoH Ne 115-D3), yacTh MOIOXKEHMIT KOTOPOTO Obl/Ia pasb-
AcHeHa mucbMoM banka Poccum ot 9.04.2020 NeJIH-06-28/54 «O mposenenun
TOJJOBBIX 00IMX cOOpaHuil U pacnipenenenyyt npu6sun B 2020 Tomy»;

Depepanbublit 3akoH oT 31.07.2020 Ne 297-P3 «O BHeceHUN U3MEHEHUI B
cratbio 12 ®epepanbHOro 3akoHa «O BHeCEHUM M3MEHEHMI B OTJe/IbHbIE 3aKO-
HoJaTenbHble aKThl Poccmitckoit epepanyy B yacTyl YHUDUKALUN COflepKaHIA
TOJJOBBIX OTYETOB TOCY/IaPCTBEHHBIX KOpHopaunii (KoMIaHmit), Iyo1m4Ho-1pa-
BOBBIX KOMITaHNIA, @ TAK)KE B YaCTY YCTAaHOB/ICHNS 0COOEHHOCTelT pery/IMpoBaHus
KOPIOPaTUBHBIX OTHOMEHNI B 2020 Tomy 1 0 IPUOCTaHOBIEHNH JIeVICTBIA T10J10-
JKEeHIIT OTJe/IbHBIX 3aKOHO/IaTe/IbHBIX aKTOB Poccuiickoit Pepepanym».

IOpuanKo-TexHnyeckass CTOPOHA NMPUHATHIX PELIEHMIT B OTJEIbHBIX CIydasx
OCTaBJIA/IA JKeJaTh JIYYLIeT0®, OMHAKO HY>KHO JellaTh CKUJKY Ha Ype3BbIYalfHbIIA

7 0630p oTAeMbHBIX Mep TaKoKe cM.: O630p Banka Poccuy mpakTuky KOpIopaTuBHOTO yIIpaB-
JIeHVUsI B POCCUIICKMX HYOMMYIHBIX OOLIeCTBaX, MOATOTOBIEHHBII Ha OCHOBE TOZOBBIX OTYETOB
3a 2019 rog. C. 8-9. Available at: URL: http://www.cbr.ru/collection/collection/file/31741/review_
corp_14122020.pdf (mara ob6pamenus: 07.02.2021)

% K npumepy, ecnu crt. 2 3akoHa Ne 50-D3 ycraHaBnuBaa obliee IPaBUIo O TOM, YTO cOOpa-
HJIe aKL[IOHePOB, IOBECTKA JIHA KOTOPOTO BK/IIOYAeT BOIIPOCHI, YKa3aHHbIe B II. 2 cT. 50 3aKoHa 00
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XapaKTep COOTBETCTBYIOLIMX IIPABOBBIX peIIeHMIT, OOYC/IOBJIEHHBINI aHAIOTY-
HBIM XapaKTepOM OOCTOSTENbCTB, BHI3BABIINX VX MOSIB/IEHME, a TakKe Ha (op-
MMPOBaHJ€e HOBOTO PEryINpOBaHusA B CKaTble CPOKM.

OcHOBHbBIE TIO/IOXKEHMSA IpefijIaraBIINXCSA Mep 3aK/II0YaNNCh B M3MEHEHUU
CPOKOB IIPOBeJIeHN: TOJJOBBIX OOIIVX coOpaHmit akioHepoB B 2020 T. 1 ycTpa-
HEHMU OTPAHWYEHWI [ MPUHATUS BCEX pEIIeHWII TOZOBBIMM OOLIVMM CO-
OpanusaMY 3a049HBIM 1yTeM (cT. 11 m 12 3akona Ne 115-@3). Ob6pamgaer Ha cebs
BHIUMaHIe, 4YTO HI B OJTHOM U3 YKa3aHHBIX 3AaKOHOB He Jle/lla/Iach IIOIbITKA CTU-
MY/IMPOBATh JICIIO/Nb30BaHMe 3MeKTPOHHBIX AMCTAaHIVMOHHBIX (OPM B3auMoO-
IeVICTBYS YIaCTHMKOB KOPIIOPATVMBHBIX OTHOIIECHMII (aKLMOHepa 1 aKI[IOHEPHO-
ro 00I1ecTBa, YWIEHOB KOJUIETMaTbHBIX OPTAaHOB YIIPaBIeHN:) JIS IPEOJOIeHNs
BOSHMKIIVX YPE3BBIYATHOTO XapaKTepa OOCTOSTENbCTB 1/WIK CO3[jaTh HOBOE, 11/
VIV yCOBEPIIEHCTBOBATD TeKyllee perynuposanye. OTHAKO 0O beKTUBHBIE 00CTOS-
TE/IbCTBA, CTIOKMBIIVECS B YCIOBUAX PACIPOCTPAHEHNI KOPOHABMPYCHON MH(eEK-
LMY U eVICTBUs OTPaHUYUTEIbHBIX Mep, HallpaB/IeHHbIX Ha NpefloTBpallleHle ee
pacpoCcTpaHeHNs, IPUBEIN K KPaTHOMY POCTY MCIIO/Ib30BaHNA AMCTaHIMOHHBIX
37IEKTPOHHBIX (JOPM B3aVMOJIEVICTBYIA TP IIPOBEAEHNN OOIIVX COOpaHMIT aKINO-
Hepos B 2020 r.*” O4eBUIHO, YTO UIVPOKUII OIIBIT VICIIOJIb30BAHNS JUCTAHIIVIOHHO-
O 9/IEKTPOHHOTO B3aMMOJEVICTBYIS, IOTyYeHHbIV aKI[MOHEPHBIMM O0IeCTBaMU U
ux akuyonepamu B 2020 r. (orpanmyeHns (MX 4acTb) COXpaHsoTcs U B 2021 1.), yxe
He BepHeT MIPEXXHETO IPeICTaBIeHNsI O KOPIIOPATUBHBIX AECTBUSX KaK COOpaHIM-
AX (3acefaHysAX), IPOBOAVIMBIX TPYIIION JIVILI, COOMPAIOLINXCS B OJHOM MeCTe 1 B
OJIHO BpeMs U UCIIO/Ib3YIIKX JI/IA BOJIEU3bABIEHNA IOJHATHE PYK.

Jlenno He TOJIBKO B TOM, YTO 3TO II03BOJIsSIeT IIPOBOAUTDH KOPIIOPATUBHBIE Jiei-
CTBUA B YC/IOBVSAX SNMAEMIOIOTYECKOI 0OCTAHOBKY, HO J B IPYTOM: Pa3BUTHE
TEXHOJIOTMII CHleTalo AVICTAaHIIMOHHOE 3/IeKTPOHHOE B3aIMOJIEVICTBIE YOOHBIM
y4aCTHMKAM KOPIIOPAaTUMBHbBIX OTHOIIEHMII 1 TOPA3/l0 MEHEE 3aTPAaTHBIM.

O/IeKTpOHHbIE TeXHOIOTUY, AVICTAHI[MOHHOE yYacTIie B COOpaHNAX (3acefaHn-
5IX), HOJTHOCTBIO BUPTYa/IbHbIe COOpaHust — OyAyliee KOPIOPATUBHBIX [e/ICTBUIL.
[ToaToMy 11e/1€CO000Pa3HO PaCCMOTPETDb CYIIHOCTb 3/IEKTPOHHBIX M AMCTAHLIMOH-

aKIMOHEePHBIX 001ecTBax, B 2020 TOAY IO PEIIeHNI0 COBETA AUPEKTOPOB (HAOIIOATENIBHOTO CO-
BeTa) aKIMOHEPHOTO 00II[eCTBAa MOXKET OBITD IIPOBEAEHO B POPMe 3a09HOTO FOJIOCOBAHNS, TO CT. 11
3akona Ne 115-®3 (mpy HEM3MEHHOCTH HMPeAbIAYILEro IMPABOBOTO PeIIeHNs) IPMOCTAHABINBAIA
10 31.12.2020 BK/IIOYUTENDBHO AEMICTBYE YKa3aHHOM HOPMBI.

*% TIoNHOJ CTaTUCTUKY HET, OfHAKO IMEHHO KPaTHOCTb POCTA II0Ka3bIBAIOT JJaHHbIE, KOTOPbIE
IIpMBefieHbl B 00MIeOCTYIIHBIX MH(POPMAIIOHHBIX MaTepuajIax LleHTPaJbHOTO Aero3uTapus (He-
6aHKOBCKOIT KPeUTHO OpraHM3aI[iy aKIIMOHEPHOro ob1ecTBa «HanyoHa/IbHbII pacueTHBII fie-
Ho3UTapuit») — mpesenranyn «CepBIUC 3TEKTPOHHOTO FOMOCOBAHIL €-VOting: IpenMyLIecTBa 1c-
II0/Ib30BAHN B HOBBIX YCIIOBUAX», CAeMaHHOI 22.12.2020. Available at: URL: https://www.nsd.ru/
upload/docs/conf/2020-12-22/preim.pdf (gata obpamenns: 07.02.2021). Available at: URL: https://
www.nsd.ru/publications/meropriyatiya/vebinary/vebinar-dlya-klientov-nrd-servis-elektronnogo-
golosovaniya-e-voting-v-novykh-usloviyakh-itogi-goda-i/ (nara o6paerms: 07.02.2021)

51



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

HBIX ()OPM B3aMMOJIEVICTBIA, TO, KaKle BBIIBUHYTBI 3aKOHOJaTe/IbHbIEe IHNI[VA-
TUBBI B 9TOI cepe, U TO, KaK 3TN (POPMBI 11e71eCO00pPa3HO MHCTUTYLMOHAIU3UPO-
BaTh B OTEYECTBEHHOM 3aKOHO/aTe/IbCTBE.

4. ANeKTPOHHbIE N ANCTAHLNOHHbIE POopMbI
B3anMoAenCTBUS U NEPCNEKTUBbI UX Pa3BUTUSA
B KOPrnopaTUuBHOM rnpase

Amnanus mUTepaTyphl faeT OCHOBAHME [JI BbIBOJIOB, YTO MCIIO/Ib30BaHME 3/IEK-
TPOHHBIX U IUCTAHLIMOHHBIX TEXHOIOIUII B KOPIIOPAaTUBHOM YIIPABIEeHUM — 3TO
B KaKOJI-TO Mepe C/IefiCTBIUE 9BOTIOLMY 130MpaTeNnbHbIX TexHonornit. B.J1. ®eno-
POB OTMEYAET, YTO «M3y4€HNE€ MUPOBOTO OIbITa AaBTOMAaTU3aLIMJ TOTI0COBaHNA I10-
3BOJISIET BBIABUTD CXOXKME U OCOOEHHBIE XapaKTePUCTUKM BBIOOPHBIX YCTPOJICTB,
pas/uyYHbIe IPUHIMIBI UX PabOTHI, KOTOPble CBUIETENBCTBYIOT O CYIeCTBOBA-
HUU TpeX OOMBIINX MPOEKTOB 110 aBTOMATK3AINY TOIOCOBAHUSA U MOJCYeTa To-
nocoB: Mexanmdecknit (IV B 1o H.9.-1960-e IT.); 9/1eKTPOHHO-CTAIIVIOHAPHBIN
(1960-e rr. — HacTOsIIEe BPeMs); IM€KTPOHHO-IUCTAHIIMOHHBIN (1996 r. — Ha-
crositee Bpems)» [@emopos B.J., 2020: 40]. OTyacTn ucnonbp3oBaHue B poc-
CUIJICKOM 3aKOHOJATEeNIbCTBE 3MEKTPOHHBIX TEXHOJIOTUI B3aMMOJENCTBUSA aK-
IIVIOHEPOB ¥ aKI[MOHEPHBIX OOIIECTB eCTh C/IefjoBaHIe 00pasliaM 3apyOexKHOro
perymuposanus (aupexrussl EC 2007/36 1 2017/828).

[Ipn aHanmse BOIPOCAa O TEXHOIOTHUSAX, MCIIONb30BABIINXCS B M30MpaTeNb-
HBIX ITIpoljeccax, OyfeT OYeBMUIHO, YTO HENMb3s CTAaBUTb 3HAK PAaBEHCTBA MEXIY
MNOHATUAMU «IUCTAHLMOHHOE» U «3TeKTPOHHOE» TOI0COBaHMe. JJIeKTPOHHOE
TOJIOCOBaHNE MOYKET OCYIECTB/IATHCSA B MeCTe IPOBefieHNsI BBIOOPOB, HO C MC-
II0JIb30BaHMEM CIElaTbHbIX YCTPOWICTB. [IMCTaHIMOHHOE TO/I0COBAaHNe — TOJIO-
COBaHIe NIA, He IIPUCYTCTBYIOIIETO B MeCTe MEPONPUATHA. MOXXHO IPEAIIONo-
JKIUTb, 4TO TaKOe pasTpaHMUeHle HAXOAUTCS B OCHOBE COBPEMEHHDBIX IIPAaBOBBIX
pelLIeHNIT IpY U3MEHeHN) OT€YeCTBEHHOTO 3aKOHOaTeIbcTBa 0 Beibopax®. Ox-
HAKO YKa3aHHbIE IIPABOBbIEe pelIeHNA B 4acTV AUCTAHLMOHHOIO 3JIEKTPOHHOIO
rOJIOCOBaHMs HeTb3sl Ha3BaTb OKOHYATETbHO cHOpMUpPOBaHHBIMU. [[OCTATOYHO
CKa3aTh, YTO B HOPMATMBHBIX aKTaX €CTh, K IIPUMEPY, HECKOIbKO OIpe/leIeHNIA
3NIeKTPOHHOTO ronocoBanua®’. [TpnyeM anpHeiiee pasBuTie OyjeT, 04eBUHO,

8 Ormertum, uto B PemepanbHoM 3akoHe oT 12.06.2002 Ne 67-03 «O6 OCHOBHBIX TapaHTI-
AX U3OMpaTEIbHBIX IIPaB U IpaBa Ha y4yacTue B pedeperayme rpaxaan Poccnitckoit ®eepanmm»
flaeT OTAeNbHOE olpenenenne (CT. 2) IS «9MIEeKTPOHHOTO IONOCOBAHNs» (KaK rolocoBaHus 6e3
UCIOIb30BaHMs OIO/IIETEHs, M3TOTOB/IEHHOIO Ha OYMa>KHOM HOCKTENIe, C MCIIO/NIb30BAHUEM TeX-
HMYECKOTO CPefiCTBa) U JIA «IMCTAHIMOHHOTO 97IeKTPOHHOIO IOJIOCOBaHMUA» (roocoBanue 6e3
UCIIO/Ib30BAHIS OOJIIETEHSI, NI3TOTOBIEHHOTO Ha OYMa>KHOM HOCHUTeJIE, C MICIIO/Ib30BAHMEM CIIeI-
QJIBHOTO NIPOTPaMMHOTO O0eCIeYeH sy,

' Opno pano B PepepanbHoM 3akoHe N 67-D3 «O6 OCHOBHBIX FapaHTHSAX M30MpaTe/IbHBIX [IPaB
U IpaBa Ha ydyactue B pedepenayme rpaxpan Poccuiickoit @eneparym» (ct. 2), apyroe — B De-
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UATU TI0 TyTH MUCIO/Ib30BAaHMA AVCTAHIMOHHOTO 3/IeKTPOHHOTO I'O/I0COBAHNA,
9TO TMOKa3bIBaloT OCHOBHBIE HAIIPaB/IeHNA pa3BUTUA ['0CyHapcTBEHHO aBTOMa-
TU3NPOBaHHOI cucteMbl PO «Boibopsi» 1o 2022 roaa (mpumoskeHne K MOCTaHOB-
nenuto llenTpanpHoit nsbuparenpHoit komuccun ot 30.10.2019 Ne 231/1727-7).
K opHoit 13 3ajja4, KOTOPYI0 HeOOXOAUMO peann3oBaTh o 2022 r., JaHHBIA J10-
KYMEHT OTHOCUT CO3JjaHue Lu¢ppoBoii InaT(opMbl, Ha OCHOBE KOTOPOII peannsy-
eTCs TeXHNYeCcKasi BO3MOXKHOCTh OpTaHM3alNM U IIPOBeJleHNs AMCTAHI[MIOHHOTO
3JIEKTPOHHOTO T'OIOCOBAHMS C MICIIONb30BaHEM JIMYHOTO KabyHeTa Iy YCIOBUM
upenTndukanum ¢ ncrnonbsoanuem ECIA,

Tem He MeHee TOCYHapCTBO COXpaHseT BO3MOXKHOCTb UM MHOTO BapMaHTa
3/IEKTPOHHOTO T'O/IOCOBAaHUA — C UCIIONb30BAHNEM CIIEI[VIA/IbHBIX TeXHNYIECKUX
YCTPOJICTB Ha M30MpaTe/IbHbIX y4acTKaxX (MCCIefoBaTeM 3ech TOBOPAT O pas-
HBIX BapMaHTaX, K IPUMepY, ONpoOOBaHHAs TEXHOJOTNS VICIONb30BAHUA KOM-
IUIEKCOB 00pabOTKM M30MpaTe/IbHbIX OI0TIeTeHe®.

Crporo roBopsi, pa3BUTME 3aKOHOJATEIbCTBA 00 aKIMOHEPHBIX 0OIIeCTBax
B YaCTM PasBUTHUsS 3NIEKTPOHHBIX U JIMCTAHLMOHHBIX (HOPM B3aMMOJEVICTBUS
YYaCTHMKOB KOPIIOPATVMBHBIX OTHOIIEHMII MOIIO OBl VATV HApa/IeNIbHO M/VIN
B3aMIMOCBSI3aHHO C Pa3BUTUEM 3JIEKTPOHHO-CTAIIVIOHAPHBIX M [JVCTAHI[MIOHHBIX
3/IEKTPOHHBIX TEXHONIOTUII B M30MpaTeNbHOM HPOIecce 1 PV MPOBENeHNN 3a-
CeaHUI IUCCePTAIMOHHBIX cCOBeTOB. OTHAKO, KaK IOKa3bIBaeT HACTOSIIee VIC-
C/IefloBaHMe, TaKOM KOppe/sAnuy HeT. Mbl BUJVIM ABHBIN TPEHJ Ha paclIpeHne

fepanbHOM 3aKoHe OT 23.05.2020 1. Ne 152-03 «O npoBefeHun 9KCIEpUMEHTA 110 OpTaHU3alMU U
OCYIL[eCTB/ICHNIO AVCTAHI[IOHHOTO 9/IeKTPOHHOTO TO/IOCOBAHMSA B TOpofie (efiepasbHOr0 3HAYeHMS
MockBe»; TaK)Ke MMEIOTCS OTIpefieieHNs1 B OTAenbHbIX ocTaHoBneHysix LIVIK Poccun (em.: Tlopstmok
AMCTAHI[VIOHHOTO 37IeKTPOHHOTO TOIOCOBAHNISI Ha JOIOJIHUTEIBHBIX BbIOOpax femyraros locynap-
cTBeHHOM JIyMbl...», yTB. moctaHoBneHneM LIVIK ot 27.07.2020 Ne 261/1924-7 (1.1.2)). Copmepxa-
TE/IBHO OHU CXOXXM, HO OT/INYMSI MMEIOTCS. JIFOOMBITHO OTMETNTD, YTO CXOXKME HPOLIECCHl UAYT 1
B paMKaX 3aKOHOJATe/IbCTBa O HayKe B 4acT!U IIPOBEJieHNA 3aceaHMil IMCCePTALIOHHBIX COBETOB,
XOTSI TaM MUCIOJIb3yeTCss COOCTBEHHAsl TEPMMHOIOINA — «YA/TeHHbII MHTEPAKTUBHDIN PEXKUM...
IIPU YCTIOBUY ayAMOBM3YaIbHOTO KOHTAKTa C YYaCTHMKaMM 3acelaHus» (CM.: TocTaHoB/IeHNA [Ipa-
ButenbcrBa Poccmiickoit @epepanmu: ot 26.05.2020 Ne 751 «O6 0cOOEHHOCTSIX IPOBEEHNsI 3ace-
TaHMIT COBETOB IO 3all[UTe AMCCEPTALMII Ha COMCKAHNE YYEHON CTeleHM KaHJMZATa Hayk, Ha Co-
JICKaHMe YYEHOI CTeleHM JJOKTOpa HayK B IepyOf, IIPOBEIeHNsI MepOIIPYATII, HallpaB/IeHHbIX Ha
[IPefOTBpAlleHIe PACIIPOCTPAHEHNSI HOBOII KOPOHABUPYCHOI nH(peKuny Ha Teppuropnu Poccuii-
ckoit Pepepanym» (yrpaunsaer cuny ¢ 01.08.2021); ot 20.03.2021 Ne 426 «O BHeceHMY U3MeHEHMI
B HeKoTopble aKThl [IpaButenbcTBa Poccuiickoit Pefepaniny 1 IpU3HAHUM YTPATUBILINM CUNTY IIO-
craHoBneHus [IpaButenscrBa Poccnitckoit @epgeparum ot 26.05.2020 Ne 751).

62 depepanbHOIL TOCYAAPCTBEHHOI nH(OpPMaMOHHOI cucTeMbl «Enuuas cucrema ngeHTndu-
Kalmy 1 ayTeHTUUKALNN B MHPPACTPYKType, obecreynBaloiell MHPOpPMaIIOHHO-TEXHOIOT -
4eCKoe B3aMMOJeIICTBIE NHPOPMALOHHBIX CHCTEM, UCIIONb3YeMbIX I/ IMPEefOCTABICHNA TOCY-
[apCTBEHHBIX U MyHULMIIA/IBHBIX YCIYT B 97IeKTPOHHOI popMe».

8 Cwu., k mpumepy: nocranosrenne LIVIK or 17.01.2018 Ne 129/1072-7 «O6 1ucronp3oBaHum
pu rorocoBaHny Ha Beibopax IIpesnpenta Poccuiickort efeparym TeXHIYECKUX CPEACTB MO~
CdYeTa rojIocoB — KOMIIIEKCOB 00pabOTKI 130MpaTeIbHBIX OI0IeTEHE».
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VICTIOTb30BAHMS 3/IEKTPOHHOTO B3aMMOJEVICTBIS, KOTOPBIil OBUI 3aJaH B paMKax
3aKOHOJIaTeIbCTBA O BBIOOPAxX M 3aKOHOJATEbCTBA O HayKe, HO MBI He BUIVIM
CXOXUX Mojienell. VIMeeTcs pasHuLa B IOHATUITHOM allllapare, KpoOMe TOro, 3aK0-
HOJZIaTe/IbCTBO 00 aKIMOHEPHBIX 00I[eCTBaX OTHOCTBIO UTHOPUPYET BOIIPOC 00
VICIIO/Ib30BaHMM 97IEKTPOHHBIX YCTPOVICTB IIPY TOJIOCOBAHNM Ha COOpaHMM aKIy-
OHEpOB, IPOBOANMOM B (opMe 0011ero COBMECTHOro IMpucyTcTByA. OCHOBHOI
YIOp M3HA4YalIbHO OB C/le/IaH Ha 3JIEKTPOHHbIE AVMCTAHIMOHHBIE (GOPMBI B3au-
MOJIEVICTBUA.

Bank Poccunu B «OTyere 06 orjeHKe (GakTMYECKOTO BO3JEVICTBUSA peannso-
BaHHBIX IpeioxeHuii. KopnoparusrHoe ympasneHue» (2016)* — mnpenenbHO
YeTKO OIVCHIBA/I HOTPEOHOCTY BO BBEJIEHNM TT€KTPOHHOTO TOJI0COBaHMA (II0]-
pa3yMeBazoch TOJIBKO T'OJIOCOBAHME ITyTeM 3allONHeHMs OIO/IeTEHs Ha caiiTe):
MIpeJOCTaB/IeH)I€ BO3MOXXHOCTY YJaJIEHHOTO TOJI0COBaHMA, ONTUMMU3ALMA OIle-
PAaLlMOHHBIX U3Jep>KeK Ha OPTraHu3alMio IIpoliecca TOJIOCOBAHUA, IMOBBILIEHNE
NIPO3PAYHOCTY MEXaHM3Ma TOJI0COBAHMNA, NOMOJHUTENbHAS 3alUTa OT MOIIEH-
HIYeCTBa B IIpoliecce rojiocoBanus. B npyrom foxymenrte — «JJoxnane st ob1e-
CTBEHHBIX KOHCYNbTauMil «O MOAXOAAX K CTUMY/IMPOBAHNIO AKTMBHOCTU aKLIM-
OHEpOB ¥ MHBECTOPOB II0 YYaCTUIO B YIPABICHUU POCCUNCKMMU ITyOTMIHBIMU
aKIoHepHbIMU obmecTBamu» (2017)% — Bank Poccun npenenbHO CHO YKasbl-
BaJI, YTO MOBBIIICHHOE BHYMAaHIVE K JVICTAHIMOHHBIM OpMaM B3aMOZEICTBIS
BBI3BAHO IOTPEOHOCTBIO MOBBINIIEHNA BOBJIEYEHHOCTY AKI[MIOHEPOB B yIIpaBIie-
Hue 0011ecTBOM®.

¢ Available at: URL: http://www.cbr.ru/content/document/file/84700/ofv_corp_gov.pdf (mara
obpamenst: 09.02.2021)

5 Available at: URL: http://www.cbr.ru/content/document/file/50695/consultation_
paper_170925.pdf (gara obpamenus: 09.02.2021)

% «CrepmyeT OTMETUTD, YTO IIOMUMO CIIEL[a/IbHBIX HOPM IIpaBa i «MATKOTO PETyINPOBAHN»,
HAIIPAB/IEHHBIX HA CTUMY/IMPOBaHME YIaCTUA aKUMOHEPOB B YIPaBIeHMN OOGIIECTBOM, CaMo
00I1[eCTBO M €ro COBET AMPEKTOPOB TAKXKe PACIIONAralT ONpeNeleHHBIMI PecypcaMy 110 MOBbI-
IIE€HNIK BOBJICUEHHOCTU aK]_U/IOHepOB B praBHeHI/Ie O6H_[€CTBOM " OOJIKHbI X 3aﬂeﬁCTBOBaTb.
HpaBI/ITIbHa}I IIOJINTUKA BSaMMOﬂCI}’[CTBMH n S(b(i)eKTI/IBHbIC KaHaJIbl KOMMYHI/IKaHI/H/I C aKIIMIOHEe-
paMM CIIOCOOHBI OKa3aTh CYLIECTBEHHOE BIIMAHNUE HA YPOBEHb y4acTVsA MUHOPUTAPHBIX aKIIMOHe-
POB B 00IIMX COOPAHMSAX U TIPUHATHE UMY [JEIICTBUTEIHHO B3BEIIEHHBIX PEIIEeHIT, OTBEYAIONX
MHTepecaM KaK CaMUX aKIMOHEpOB, Tak 1 001ecTBa B 1eoM. [t 9Toro o61ecTBy He06X0AMMO
He TOJIbKO MAaKCUMa/IbHO YIPOCTUTb JOCTYII AKIIOHEPOB K MHPOpPMALMM, Ha OCHOBE KOTOPOII
Hp]/[HI/IMaIOTCH pemeHI/m (B TOM 4YUCIIE K O6OCHOBaHI/IHM HpeI[]'IO)KeHHbIX BapNaHTOB pemeHM;{),
U cpenaTb MaKCUMaJIbHO KOM(bOpTHI)IM 19)8: MI/[HOpI/[TapHI)IX aKLU/IOHepOB caM Hpouecc y‘{aCTI/IH
B 06111eM cobpaHuy (HaIpuMep, depes MUpPOKoe UCIIONb30BaHIe COBPEeMEHHBIX MH(OPMAIVIOHHO-
TeHeKOMMYHI/IKaLU/IOHHbIX CpeACTB U 3NTEKTPOHHOI'O FOHOCOBaHI/IH), HO I CO30aThb y AKLOVIOHEPOB
CyOBEKTMBHOE OLIIeHNe BKHOCTU UX YYacTVs Yepe3 MOHMMAHME TOTO, YTO UX MHEHMe Y4u-
THIBAETCsI OGIECTBOM IIPY PELIeHNH KITI0YeBbIX 3a/jad M YTO OHV BIMAIT Ha IIPUHATHIE PeLIeHNUi
B O0IIleCTBE M YYACTBYIOT B €ro yIpasieHui. [la/ibHeliliee TOCTe[OBATeNIbHOE CHIDKEHNE M3fep-
K€K, CBA3AHHBIX C HOCTYHOM ]/IHBeCTOpOB K CepBI/IcaM, II0O3BOIAOIIM yHPOCTI/ITb yqaCTme JIHBE-
CTOPOB B YHpaBHeHI/H/I aKIH/IOHeprIMI/I O6meCTBaMH, B YaCTHOCTHU, CHIVDKEHME CTOMMOCTHU 3JIC€K-
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Henb3s He OTMETNUTD, YTO 3aKOHOJATENb B YACTV KOPIOPATUBHBIX OTHOIIE-
HIIL ITOKa C KpaifHeil OCTOPO)KHOCTbI0 OTHOCUTCA K HOBALUAM B PETYIMPOBAHUM
37IEKTPOHHBIX (POPM B3aMMOMECTBMS — BCE U3MEHEHMs OH CBOJUT K Pery/u-
POBaHMIO TMOPUIHBIX COOpaHMIT, KOTHA 37TeKTPOHHBIE (OPMBI B3aMOJIe/ICTBUSA,
YCTaHOBJ/ICHHBIE 3aKOHOM (TO/I0COBaHMe B (pOpMe HAIpaB/IeHUA 3/EKTPOHHOTO
COOO0IIeHN TI0 3/IEKTPOHHON MOYTe, lada YKa3aHUIl 4epe3 HOMUHAIBHOTO Jiep-
Xarteysl B 97IEKTPOHHON (opMe, 3all0NHeHMe O0JUIeTeHs Ha CaliTe), ABJISAIOTCA
JIMIIb TOIOTHUTEIBHBIMY BO3MOXKHOCTSIMY K IPOBefieHNI0 coOpanus B ¢popme
COBMECTHOTO HPUCYTCTBUA WIM 320YHOTO TOJOCOBaHMA. UMCTO BUPTYalbHBIX
i 1QpPOBBIX cOOpaHMil — KOTa BCe X YYACTHUKY B3aVMOJEVICTBYIOT 97I€K-
TPOHHO M JUCTQHIIIOHHO — 3aKOH He IIpeflyCMaTpuBaerT.

C HaIel TOYKY 3peHMs, IPUIIO BpeMs JJIA IepecMOTpa AeICTBYIOIETO 3a-
KOHOJIaTe/IbCTBA C IIeIbI0 CHCTEMHOTO W3JIOXKEHUA BOIPOCOB 3JIEKTPOHHOTO
(BK/IIOYAs IUCTAQHIIVIOHHOE) B3aMMOJIEVICTBYIS YYACTHIKOB KOPIOPATUBHBIX OT-
HOLLEHUI.

B Hacrosee BpeMst MMeeTCsl HECKOIbKO MHUIIMATHB B 3TO 06/1acTH.

Bo-nepBpix, 310 mpoekt PepmepanbHOro 3akoHa «O BHECEHUM WM3MEHEHUI
B Denepanbublil 3ak0H «O6 aKIVOHEPHBIX 00LIeCcTBaX» B YaCTV CO3JAaHUA BO3-
MOYXHOCTY IIPOBefieHMs 0OLMX coOpaHmil aKIMOHepoB B popMe cobpaHms Iy-
TeM COBMECTHOTO AVMCTAHI[MOHHOTO HPUCYTCTBUA IS OOCY>KIEHNUA BOIIPOCOB
TIOBECTKU [IHA U NIPUHATUA PeLIeHNII 10 BOIIPOCaM, ITOCTAaB/ICHHBIM Ha TOI0CO-
BaHIe, C UCIIOIb30BaHVeM MH(OPMALMOHHBIX ¥ KOMMYHVKAIMIOHHBIX TEXHOJIO-
ruit 6e3 onpenenenns Mecrta nposefenns (ID mpoekra 02/04/09-20/00107789)%.
OTOT NPOEKT NpefIaraer, YTo IOMUMO COBMECTHOTO IIPUCYTCTBUA aKI[MIOHEPOB
B MeCTe IPOBefieHNs COOpaHNA, BBOAUTCA elle popMa «COBMECTHOTO JIVICTAHIIN-
OHHOTO IIPUCYTCTBYSI»; IIPY 9TOM pasINdHble TMOpyHbIe POPMBI 3/IEKTPOHHOTO
AVICTAaHLIMOHHOTO YYaCTVS TAK>Ke OCTAIOTCS IOMYCTUMbBIMA.

Bo-BTOpbIX, 3T0 1TpoeKT PemepanbHoro 3akoHa Ne 1059849-7 «O BHeceHUM n3-
MmeHeHnit B PenepanpHbliil 3akoH «O0 aKIMOHEPHBIX 001eCTBaX» U OTHE/IbHbIE
3aKoHofaTenbHble akTbl Poccuiickoit Pepeparum»®®. ITOT MpOeKT MeHee pagu-
KaJIeH, 4eM IIepBbIi, B 4acTy HOBOBBefeHui. OCHOBHas HOBalusA — BBeIEHUe
HOHATHA «0bIIiee coOpaHue aKIMOHEPOB C AMCTAaHIMOHHBIM y4acTueM» («obIee
coOpaHue aKIIMOHepOB ob1ecTBa B popMe cOOpaHusi MOXKET IPOBOIAUTHCS C UC-
[I0/Tb30BaHVEeM VMH(POPMALMOHHBIX ¥ KOMMYHUKAIIOHHBIX TeXHOIOTHI, II03BO-
JISIOMVX 00ecIIeYynTh BO3MOXKHOCTD AMCTAHIIVIOHHOTO YYacTyusA B HeM, 00CyxX/ie-

TPOHHOTO T'OJIOCOBAHNS [0 BOIIPOCAM 00Iero coOpaHyst aKI[MOHEPOB, HOTEHIINAIBHO CIOCOOHO
0Ka3aThb IMOJIOKUTE/IbHOE BIIMAHNE HA YpOBeHI) AKTUBHOCTU pOCCI/H‘/’ICKI/IX aK]_H/IOHepOB».

7 Available at: URL: https://regulation.gov.ru/projects#npa=107789 (mara obpauieHus:
09.02.2021)

6 Available at: URL: https://sozd.duma.gov.ru/bill/1059849-7 (gara o6pamermus: 09.02.2021)
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HIA BOIIPOCOB IIOBECTKM [HSA Y IPUHATHA PELIEHNI 10 BOIIPOCaM, II0CTaB/I€HHbIM
Ha ronocoBanue»). CTPYKTYpPHBIM OT/IYYMEM 3TOTO IIPOEKTA SIB/ISAETCS BBEIEHNe
CIIeIVaIbHOM CTAThM JIsI TAKUX coOpanmit — «OcoOeHHOCTH TTO/ITOTOBKH, CO3bI-
Ba I IPOBeNeHNA COOPaHNA C AVICTAHIVIOHHBIM Y9acTUeM>.

B-tperbux, npoext ®epmepanbHoro 3akoHa Ne 1158774-7 «O BHeceHMM U3-
MeHeHMit B cTartbio 181° wactm mepsoit I'paxpmaHckoro kopmekca Poccmitckoit
Depepanyi»®. ITOT MPOEKT HETIOCPE/ICTBEHHO He HAIpaB/IeH Ha PeTy/IMpOBaHue
9JIEKTPOHHOTO (BKJII0OYAsl AVMCTAHI[MIOHHOE) B3aMIMOJIEICTBSI YIACTHUKOB KOPIIO-
PaTMBHBIX OTHOIIEHNIA, €T0 1[e/Ib — BBECTU OOIIIe TIOM0XKEeHNUS O BO3MOXKHOCTH
y4acTys B 3aCe[JaHNM AVMCTAHIIMOHHO C IIOMOIIBIO 37IEKTPOHHBIX /IMO0 MHBIX TeX-
HUYECKVX CPeiCTB I PAa3/IYHBIX I'PAXK/JaHCKO-TIPAaBOBBIX COOOIIECTB.

IlepBble ABE 3aKOHOMIaTe/IbHbIE MHULIMATYBDI PV M3BECTHBIX IIIOCAX HE/Ib3s
Ha3BaTbh ONTUMAa/IbHBIMU. B mepBy1o ouepenpb OTMETUM, YTO NpeMIaraeMblil MU
IIOJXOJI, ISMEHSIOIINII TONMBKO 3aKOHOAATEIbCTBO O XO3SMCTBEHHBIX 00IecTBaxX
(MnM TONIBKO 3aKOHOJATENBCTBO 00 aKIMOHEPHBIX O0IeCTBAX) SIB/ISETCS HEBEP-
HBIM B IpuHiuie. IIpo6nemMa AyMCTaHIMOHHOTO (Yy[aTeHHOIO) 3JIEKTPOHHOIO
y4acTVsl B COOpaHMAX (3acefaHuAX) — 3TO IMpobIeMa BCero 3aKOHOATETbCTBA O
IOPUANYECKUX JINIIAX, Y He TOJIbKO KOPIIOPAaTUBHBIX, HO ¥ YHUTAPHBIX (TaM TOXe
eCTb MPUMEepPBI y4acTysA HECKOIbKUX YUpemuTeseil, a TakKe KOoJjlernanbHble (1
MHOT/Ia MHOTOYMC/IEHHbIe) OPTaHbl), a €C/IM CMOTPETh IIUpe — 3TO mpobrema,
aKTya/lbHas JUIs BCeX IPaXJaHCKO-TIPaBOBBIX c0001ecTB. COOTBETCTBEHHO U3-
MEHEHM I0/DKHBI HOCUTb CUCTEMHBIN XapaKTep, YTO NpefIIoaraer IIpexye Bce-
ro usmeHeHue nonoxxeuni 'K PO kak B yacTu opunuecKnx anll, TaK U B YACTU
IPa’KAaHCKO-IIPABOBBIX COOOIIECTB. B IPOTMBHOM cyyae MbI IOTYYUM HeCU-
CTeMHble U3MeHeHs. PUCKI 3[1eCh O4eBUHBIL:

OIJHA 4acThb KOPIIOPATMBHOTO 3aKOHOMIATE/NTbCTBA (3aKOHOJATENIbCTBO O XO-
3AJICTBEHHBIX 00IecTBax) OyaeT M3MeHeHa, a Jpyras YacTb — B OTHOIIEHNM XO-
3SIICTBEHHBIX TOBapUILECTB, XO35IICTBEHHBIX NMAPTHEPCTB, KPeCTbIHCKUX (dep-
MEpCKNX) XO3SNCTB — IOPUAMYECKUX JINI], KOOIEepaTUBOB, HEKOMMEPYECKNX
KOPIOPATVMBHBIX OPTaHM3aLIl OCTAHETCA HEM3MEHHOM. YYaCTHUKM TaKUX KOp-
nopanuii 6yayT IMIIeHBI BO3MOXHOCTY MCIIO/Ib30BaTh MH(POPMAIMIOHHbIE TeX-
HOJIOTUN;

BO3HVIKHYT HEOOOCHOBAHHbIE PA3/IN4MA B YaCTU VICIIONIb3yeMbIX ITOHATUI
U TIPABOBBIX CpeAcTB. Puckm aroro yxe Bupnbl. Tax, B 2020 r. ITpaButenncrBy
Poccniickoit @epepanuu 610 maHo nopydenue (IIp-354, m. 1 8)-1 u Ilp-354,
n. 1 8)-2 u3 Ilepeuyns mopydeHuit mo utoram 3aceganus CoBeTa II0 Pa3BUTHUIO
MecTHOTO camoympasieHns 30.01.2020)7°, KOTOpBIM IIpeAyCMaTpUBAIOCh BHe-

% Available at: URL: https://sozd.duma.gov.ru/bill/1158774-7 (nara o6pamenys: 13.05.2021)

70 Available at: URL: http://www.kremlin.ru/acts/assignments/orders/62919 (gata obpamieHus:
22.12.2020)
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CeHVe VI3MEHEHNI B 3aKOHOMATETbCTBO, NAIOIUX BO3MOXKHOCTb HAIlPaBJIEHNUA
rpakEaHaMM IIPeIIOKEHNII 110 TOBEeCTKe HA 0011ero coOpaHusa COOCTBEHHIKOB
IIOMEIeHNII B MHOTOKBAPTUPHBIX JOMAaX B 3JIEKTPOHHOI (opMe, U TOIOCOBA-
HIIA 110 HYIM C MICIIOTIb30BaHMeM eIVMHOI P poBoIi IIaTGOopMbL. ITO MOpyIeHNe
ObUTO peann30BaHO MPUHATHEM IocTaHoBeHus [IpaButennbctBa ot 16.01.2021
Ne 9 «O BHeceHun usMeHeHui B IlonoxxeHne o ¢efepanbHOI TOCYJapCTBEHHON
nH(pOpMaLNOHHOI cucTeMe « EMHBII TOpTa rOCyJapCTBEHHBIX Y MYHULUITA/Ib-
HBIX yoryT (QyHKIuil)». JJaHHBIM HOPMAaTVBHBIM aKTOM YCTQHOBJIEHA BO3MOJXK-
HOCTb TOJIOCOBAaHVA COOCTBEHHVUKOB IIOMEIeHNII B MHOTOKBAPTUPHOM JOMe B
3a04HOI1 popMe ¢ ncnonb3oBaHmeM «EfnHOro moprana rocyiapcTBEHHbIX U MY-
HMLIMTATbHBIX YCIYT (DYHKINI)».

B03MOXXHOCTD 1CIIONMb30BaHNs TaKol IIaTPOpMBI (moprana) — 6e3ycIoBHO,
IO3UTUBHOE IpaBoBoe pemnieHne. OJHAKO BOIPOC: MOYEMY COOTBETCTBYIOIIAA
BO3MOYKHOCTD IIpEMJIaraeTcsl TONbKO >KIM/IbIIaM MHOTOKBApTUPHBIX JJOMOB, a He
y4acTHMKaM JI00bIX Kopriopanuit? ITomrydaercs, 4To cOOCTBEHHMKY TOMeIIeHI
B MHOTOKBapTMPHBIX JJOMaX OYAyT MMeTb BO3MOXXHOCTb 3JIEKTPOHHOTO MIC-
TAHIIMOHHOTO TOJIOCOBAHMS C MICIIO/Ib30BaHMEM TaKoli IIaTGopMel (rmoprana), a
Y4aCTHMKAM aKLIMOHEPHBIX OOIIeCTB TaKO BO3MOXXHOCTY OyIyT JIMIIEHDI, 1 [/
HIX TIepeYCIeHHbIe 3aKOHOIIPOEKTHI IIPEAIOIATal0T MHbIe IIPABOBbIE PEIIeHNA.

IurepecHo, 4yTo B TOM Xe 2020 1. 66110 chopMynIMpoBaHo mopydeHue 6omee
obmrero xapakrepa — I[Ip-1726I'C, 1. 8 6) (u3 [lepeuHs mOpy4eHNII 110 UTOTaM pac-
IIVPEeHHOTO0 3acefaHus npesuanyMma ['ocymapcrBeHHOrO coBera 28.09. 2020)”. B co-
OTBETCTBIUY C YKa3aHHBIM NOpy4eHueM IIpaBUTeIbcTBO HO/DKHO CO3MATh YCIOBUA
Hepexoyia NMPeVIMYILIeCTBEHHO Ha 3/IEKTPOHHBIN JOKYMEHTOOOOPOT IIpM B3auMO-
[eVICTBUM TPaKIaH, 3aperCTPYPOBAHHBIX Ha YKa3aHHOM IIOpTasle, OpraHM3alyi
Y1 OPTaHOB BJIACTY, B TOM 4MC/Ie 0becrieunTsb GpopmMupoBanue 1mdposoii mwiardop-
MBI UL 97IEKTPOHHOTO COBEpIIEHNA IOPUANYECK! 3HAYMMBbIX AeICTBMII Ha Oase
MHPPACTPYKTYphl STEKTPOHHOTO IIPABUTENbCTBA, IPETyCMOTPEB BO3MOXKHOCTD
VIHTETPAIVM C YKa3aHHOJ INTaTPOPMOIT CHICTEM 3JIEKTPOHHOTO JOKYMEHTO0O0poTa
OpraHOB I'OCYJAPCTBEHHOI BIacTy CyObekToB Poccuiickoit Gepepanym, opraHoB
MECTHOTO CaMOYIIpaBJieHMs ¥ opraHmsainuii. I[Io cymecTBy XapakTep Hmopyde-
HUIA JJaeT BO3MOXKHOCTDb ¢(hOPMIUPOBATh eAVIHYIO IIaTGOPMY M /IS TOTIOCOBAHVIA
Y4aCTHMKOB Pa3/IMYHBIX KOPIIOPALNII 1 TPa’kIaHCKO-TIPABOBBIX COOOIIECTB.

CoBepIIeHHO O4YeBUIHO, YTO pPAa3/IMYHbIe IIONIUTUKO-IIPABOBbIE VIMITY/IbCBI
JIOJDKHBI OBITh COOTHECEHBI MEX/Y COO0 J/IsI CO3MaHNA OOIINX YCTOBUI IUCTAH-
IIIOHHOTO 3/IEKTPOHHOTO B3aVIMOJEICTBUA YYaCTHUKOB Pas/IMYHBIX IOpUUYe-
CKMX JIVII ¥ TPXX/AHCKO-TIPaBOBBIX cO001eCTB. ToueuHble M3MEHEHVs, KOTOpbIe
B HAaCTosIee BpeMs IpeIaraloTcs yKasaHHbIMU IIpoeKTaMu (OymyT, BUAVIMO, 1

7! Available at: URL: http://www.kremlin.ru/acts/assignments/orders/64273 (gata obpamieHus:
11.02.2021)
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VHble VHUIMATVBbI) MIPYBEAYT INIIb K MyTaHNIIE B 3aKOHOJATETbCTBE, «PBAHO-
My» XapaKTepy ero u3MeHeHMiT, 0003HaYeHNIO OHNX U TeX (IO LIe/IIM) MHCTUTY-
TOB Pa3HbIMM ITOHATUAMI.

3aknouyeHue

Vipmest xoppensumuy 4acTHOIIPABOBOTO ¥ HYOIMYHO-IIPABOBOTO PEryIMpoOBa-
HIA 57IEKTPOHHOTO B3aMIMOJENICTBUA KaXKeTCs BecbMa palMoHanbHoil. KoHeuHo,
crienidyKa M306MPATENBHOTO IIPOIIeCca, 3AIUTHI AVICCEPTALMIT OCTAHETCS, Ofi-
HAaKO OCHOBBI TaKOTO B3aMOJEVICTBMsI OYAyT OOIMMM, ITOHATUITHBIN ammapar
YHUPULIMPOBAaHHBIM; BO3MOXKHO, MbI OyZleM MMeTb JjaXKe o011ye CepBUCHI (MOX-
HO UX Ha3BaTh MOJHBIM CJIOBOM «IUTaT(OPMBI») JUIsI TAKOTO JUCTAHI[MOHHOTO
39JIEKTPOHHOTO B3aMMOJICVICTBMS, YTO, HECOMHEHHO, O0JIerYuT 3aadyl ero y4acr-
HUKOB. [l peannsaruy 9Toi ujen, BIpo4eM, Hy>KHa KOHIIENITya/IbHasi OCHOBA,
a TaKXKe cepbe3Has MEXIVICHUIUIMHAPHOTO XapaKTepa HayYHO-9KCIepTHAS IIPO-
paboTka Bompoca.

[IpuMeHNTETHHO K M3MEHEHUIO KOPIIOPATUBHOTO 3aKOHO/IATENbCTBA, B IeTIOM,
¥ 3aKOHOJIATe/IbCTBA 00 aKIMOHEPHBIX 00IIeCTBAX, B YaCTHOCTH, C HAIllell TOUYKM
3peHns, Haubojee ONTYMATbHBIM ITOJXOIOM J/IsI ISMEHEHVSI 3aKOHO/IaTeIbCTBa
0 KOPIIOpalVsAX ObUI OBl CIEAYIOIVIIL:

BHeceHNe M3MeHeHuil obiero xapakrepa B 'K P®, xoTopsle mo3BonaT nc-
II0/Tb30BATh 9JIEKTPOHHBIE (POPMBI B3aVMOJIEICTBYISI YYACTHUKOB (ydIpeuTerneri)
IOPUANYIECKUX JIUI] Y TAKUX IOPUNIECKUX JIUII, @ TAKXKe B IesATeIbHOCTI TI0ObIX
TPaXK/JAHCKO-IIPABOBBIX COOOIIECTB (YaCTUYHO 3TO peanusyercs B BUJiE HPOEK-
ta @enepanbpHoro 3akoHa Ne 1158774-7 «O BHeceHUM M3MeHeHMIT B cTaThio 1817
gacTu nepsoit ['paxpanckoro xomekca Poccmitckoit @emepanum»); Taxke cie-
IyeT 3aKpenuTh BO3MOXXHOCTb TAaKOTO B3aMMOJEVICTBYIA C MHBIMY YYAaCTHUKAMMU
KOPIIOPAaTUBHBIX IIpOLeAyp (KpeauTopaMu mpex/ie BCero), Kak 9TO C/ie/IaHo B OT-
Jile/IbHBIX 3aKOHAX 2. 3aTeM CiefiyeT MOATOTOBUTD O01Iero XapakTepa 3aKOHOIIPO-
eKT, KOTOPBIM ObUIV ObI BHECEHBI CHICTeMHbIe M3MEHEHNU B OTHE/IbHbIE 3aKOHBI,
CHHXPOHU3VPOBaHHBIE B 0011IeI JIOTHKE;

I'K n nHble crienuanbHble 3aKOHBI JODKHBI MIPEANOIaraTb BO3MOXKXHOCTY VH-
(hOopManIOHHOTO 37IEKTPOHHOTO OOMeHa 110 Pa3IMYHBIM OCHOBaHMAM (cooO1e-
HIe O TIPOBeleHny cobpanus (3acefanus), JoBefjeHIe 3JIEKTPOHHBIM CPeiCTBAMMU
nHpoOpMaMM IO PacCMaTPUBAEMBIM BOIIPOCAM U IIp.); MCIIO/Nb30BAaHNS BUPTY-
anpHbIX (1bPOBBIX) cOOpaHmii (3acefaHnit) — 37eCh BIIOTHE ITOJOET Ipefa-
raeMoe OJ[HUM V3 YKa3aHHBIX IIPOEKTOB MOHATIE «COBMECTHOE JVICTAHLIVIOHHOE
IIPUCYTCTBUE», XOTS BO3MOXKHBI 1 BapMaHTHI. Takoe peleHue MOTpebyeT Tia-

72 CM.: cT. 33 DepepanpHOro 3akoHa ot 07.05.1998 Ne 75-D3 «O HerocyapCcTBeHHBIX IIEHCUOH-
HbIxX Pponpax» // CIIC Koncynbrant ITmoc.
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TEIbHOTO PETY/INPOBAHNA, IIPUYeM, BO3SMOXKHO, Ha IIEPBOM 3Talle, CIIeNaIbHOTO
perynnpoBaHus MOJ3aKOHHBIMY aKTaMy, B TOM 4ucie B popMe IIPaBOBOTO IKC-
MePUMEHTA;

Pa3/IMYHBIX BU/JOB TOTIOCOBAHMS Ha CMELIaHHBIX (IMOPUAHBIX) coOpaHMsX (3a-
CeflaHMsX), KOTZIAa YaCTh YYaCTHUKOB IPUCYTCTBYET OYHO, B TOM UICIIe [IUCTaH-
L[MOHHO (OH/IAJH), @ YacTh Y4aCTBYeT 3a0YHO (B TOM YNC/Ie C VICIIOIb30BaHMEM
3/IEKTPOHHOTO B3aMMOJIEVICTBYSI): 9TIEKTPOHHO-CTAI[MOHAPHOTO TOIOCOBAHMUS;
AVUCTAHIMOHHOTO TPUCYTCTBUA (y4acTMsi M TOJIOCOBAHWA); JUCTAHIMOHHOTO
3/IEKTPOHHOTO 320YHOTO TOJIOCOBAHIIS;

IIpOBeJieHe CMELIaHHbIX (TMOPUHBIX) cOOpaHuil (3acegaHmil) TOKHO ObITH
YPery/1upoBaHO [AETalbHO B K&KAOM 3aKOHE, KOTOPBIM OHO OyZeT IpefycMoTpe-
HO; IIPM 9TOM BO3MOYXHOCTDb VICIIOJIb30BAHMUsSI 9JIEKTPOHHO-CTALMOHAPHOTO TO-
JIOCOBaHMSI MOXKeT OBITh IPEJYCMOTpPEeHa /IS MCIIO/Ib30BaHMUA YCTaBOM JIF0O0T0
IOPUANYIECKOTO JIUIIA C ONMCAHMEM TOTO, C MCIONTb30BaHMEM KaKMX TeXHUYECKIX
CPEACTB OHO OCYIIECTB/ISIETCS; Il KOHKPETHBIX I'PaKHAaHCKO-TPABOBBIX CO00-
IIeCTB IOTPeOyeTCs TaKXKe CIeliaIbHOe PETyIMPOBaHE;

AVUCTAaHI[MOHHOE 3/IEKTPOHHOE 320YHOE TOIOCOBAHNME MOXXET IMPOBOJUTHCS
PV IPOBEJEHUN CMEUIaHHBbIX (IMOPUAHBIX) cobpaHmit (3acemanuii): B ¢popme
3aIIOJTHEHNA 3JIeKTPOHHBIX Olo/ieTeHell (MHBIX JJOKYMEHTOB) Ha CIIEIVIAIN3U-
POBaHHBIX 37EKTPOHHBIX pecypcax (B TOM YMC/Ie ¥ B BUJe CIIEIVaTbHbIX IUIAT-
¢dopm); B popMe HanpaBieHNs Pe3yIbTaTOB BOIEU3bABICHN MO STIEKTPOHHOI
o4Te; B GopMe ro0CoBaHNUs Yepe3 CUCTEMY IIOCPeJHUKOB (TO, YTO Ha3bIBAETCS
MEXaHI3MOM e-Proxy voting);

IUIST Pas/IMYHBIX IOPUAVYECKNX JIUI] MOTYT OBITh IIpefycMOTpeHbl fuddepeH-
[IMPOBAHHbIE MIPABIWIA JVCTAHI[MIOHHOTO 3TIEKTPOHHOTO 320YHOTO TOTTOCOBAHMSL.
OueBMIHO, YTO IOCTIEIHNUI BAPUAHT — MEXaHM3M e-Proxy voting

3TO CKOpee /IS aKIMOHEPHBIX O0IIeCTB, B KOTOPBIX CYILIECTBYET CHUCTEMA I10-
CPeHMKOB — HOMUHAJIbHBIX JiepKaTesneil. Takas C/Io)KHasi MOJe/b IpefIoa-
raeT HeoOXOAUMOCTb CHELMAIbHOTO ONMCAHVS TOPsAKA PerncTpaluy 1 ydera
TOJIOCOB, KOTOPAsi OIISATD XKe OyAeT pasanyaTbCsl /sl Pa3/IMYHbIX BULOB Y TUIIOB
FOPUANIECKIX JINLI;

yOMMYHble aKI[MOHEPHbIe 00IecTBa JO/DKHBI 110 3aKOHY (a He B CIUIY 3aKpe-
IJICHNUA COOTBETCTBYIOLIEl BOSMOXKHOCTM B YCTaBe) 00eCIeYnThb IpOBeieHe KaK
IIOJTHOCTBIO BUPTYa/IbHBIX (IMQpOBBIX) cOOpaHMil, TaK ¥ CMENIaHHBIX (TMOpWH-
HBIX) coOpaHuil akuyoHepoB. IIpu aroM 3akoH 00 aKIVOHEpHBIX OOIjecTBAX
norpedyeT MOMHOI NepepabOTKY TON €ro 4acTy, KOTOpas perympyeT BOIPOCHI
MOATOTOBKY U TIPOBEMIEHNSI COOPAHMIT, C [[e/IbI0 CUCTEMHOTO ONMCAHMS KaK Tpa-
AMLVIOHHBIX COOpaHMIL, CMeIIaHHBIX (TMOPU/THBIX) COOPAHNIL, TaK ¥ BUPTYaTbHbBIX
(umdposbix) cobpannmit. Crioco6 BHECEHNS TOYEYHBIX M3MEHEHUII, UCIIO/Ib3Yye-
MBII1 B HacToslIee BPeMsl, JO/DKEH ObITh MCK/II0OYEH, OH BeJleT K HeOIIPaBIaHHOMY
YCII0)KHEHIIO HOPMATVBHOTO MaTepuaa;
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OT/Ie/IBHOTO PETyINPOBaHNUsA TPeOyeT CUTYaLMs C OCYILeCTBIEHIEM 9TIEKTPOH-
HBIX (POPM B3aUMOJEVICTBUA TeX AKI[MIOHEPOB, KOTOPBIE BIAJEI0T aKIUAMU aK-
IIIOHEPHOTO 0611ecTBa B Byjie UPPOBBIX (PUHAHCOBBIX aKTUBOB, YAOCTOBEPS-
IOLVX TIpaBa y4acTysA B KalUTajle aKIVIOHEePHOTO OOIecTBa, BBITYCK KOTOPBIX
CTaj1 BO3MOXKeH nocye npuHATua epepanbHoro 3akona ot 31.07. 2020 Ne 259-03
«O 1upoBbIX GMHAHCOBBIX aKTHBAX, LU(POBOI BaTIOTE ¥ O BHECEHUY M3MeEHe-
HUI B OT/e/IbHbIE 3aKOHOZaTe/IbHbIe aKThl Poccuitckont @epepauym» (ct. 13).
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Abstract

The article is devoted to key issues in the development of legal regulation of electronic
forms of interaction between participants in corporate relations in Russia. The author
consistently examines the development of legislation and the practice of its application
since the mid-1990’s until present day. The impact of the emergency legislation created
to counter the spread of coronavirus infection in 2020 is separately considered. The au-
thor analyzes in detail the materials of the Bank of Russia, various political attitudes. For
the first time in special literature, the correlation of the development of electronic forms
of interaction in private and public relations is shown. The fundamental current legislative
initiatives are considered. The purpose of the study is to formulate the main directions
of the development of legal regulation, based on the analysis of the experience of the
development of legislation, including regulating public relations. To implement this, the
first part of the study (introduction) shows the traditional approach to corporate actions,
evaluates its pro and contra; then the second part of the study describes and evaluates
the first attempts of the electronic Interaction and digital prospects in the 2000’s, includ-
ing elements of electronic interaction in legal regulations; then (in the third part) a radical
change in the legislator’s approaches to regulation in 2010 is shown, estimates are given
of the state of regulation for the period from late 2019 to early 2020 (before the start of
the coronavirus pandemic); in the fourth part of the assessment of current draft laws,
as well as the author’s proposals in terms of directions of regulation are formulated and
argued. The main conclusion was made about the need to expand the use of electronic
forms of interaction for all legal entities, as well as the correlation of private law and public
law regulation.
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AHHOTauma

lMpeomeTomM mccnefoBaHUa CTaTbW BbLICTYNAET npouecc GOopMUPOBaHUS UHCTPYMEHTOB
cTpaTernMyeckoro niaHnpoBaHnsa B chepe npupoaononb3oBaHua B Poccuiickon denepa-
umn. Lenbio nccnenoBanuns SBASIETCA BbIIBIEHWE OPraHU3aLMOHHbIX U MPaBOBbIX NPO6iem
GOPMMPOBAHUS MHCTUTYTA FOCYLAPCTBEHHOIO CTPATErn4eckoro rnjaaHMpoBaHus B chepe
NCMNOJIb30BaHNS 1 OXpaHbl MPUPOAHBLIX PECYPCOB, a Takxke GopMynMpoBaHne Hay4yHo 060-
CHOBaHHbIX NPeaNoXeHN MO UX NpeoaoneHnio. MiccnenosaHbl OCHOBHbIE NMPaBOBbIE NPO-
OGnemMbl COBEpPLUEHCTBOBAHUS JAHHOMO UHCTUTYTA, U3JTOXEHb! COLManbHO-9KOHOMUYECKME
NpeanocbiIkKN U TPYOHOCTU Pas3BUTUS OAHHOMO MHCTUTYTA B CUCTEME roCynapCTBEHHOro
yrpasfeHnsa npupoaononb3oBaHMeM, CHOPMYIMPOBAHbI MPELSIOXEHNS O MO4EpPHU3aLNU
KOHLENTyaJIbHbIX NOAXOA0B U 3aKOHOLATESNIbHOr0 PEryiMpoBaHns NPMPOLOPECYPCHbIX OT-
HOLLUEHWN B Ha3BaHHbIX Lensx. ABTOPbl MCNONb3YIOT Psag CrneumanbHO-I0pnanyecknx MeTo-
[O0B Hay4HOro NO3HaHus, B 4YACTHOCTM METOAbl MPaBOBOIrO MOAEMPOBAHUS 1 NPaBOBOro
nporHo3mposaHms. C no3uumii Mmetoaa nNpaBoBOro MOAEMPOBAHNSA PACCMOTPEHA BO3MOX-
HOCTb 9KCTPanonsauum npaBoBOro MHCTPYMEHTAPUSA, NCNONb3YEeMOro B cdepe cTparterun-
4eCKOoro niaHnpoBaHus, Ha cdepy MCMNoJIb30BaHUA U OXPaHbl NPUPOLHbLIX Pecypcos. [Npu
NnOMOLLM MeToda MpPaBOBOro MPOrHO3MPOBAHUA BbIAB/IEHbI OCHOBHbIE MEPCNEKTUBHbLIE
HanpaBfeHns PasBUTUS CTPATErm4eckoro niaHMpoBaHWSA B NPUPOAOPECYPCHON cdepe,
npeaJsioXeHbl BO3MOXHbIE HarnpaBiieHNs COBePLUEHCTBOBAHNSA MPaBOBOro PeryamMpoBaHus
OTHOLUEHWUI B ykadaHHoU cdepe. CaenaHbl BbIBOALI O HEOOXOAMMOCTU POPMYINPOBAHUS
1 3aKpenieHns NPUHLMNOB 1 NOAXOA0B K rOCYy0apCTBEHHOMY CTpaTermiyeckomy yrnpasie-
HUIO MPUPOAHBIMU PECYPCaMM KakK CaMOCTOATESIbHOMY HanpaBiieHMI0 roCy0apCTBEHHOMO
CTpaTerMyeckoro niaHMpOBaHWUA; 3akpenieHns psaa KaTeropu n HoOpMm, onNpeaensioLmx
pOb NPUPOAHBLIX PECYPCOB B COLMANbHO-39KOHOMMYECKOM pa3BuTUM 0OLLECTBA; pa3paboT-
KW KOHLLENUUKX ynpaBfieHNs UCMOSb30BaHMEM MPUPOAHbLIX PECYPCOB C 0b6ecrneyeHnemM Ko-
opAMHauMn AedaTeNbHOCTN OPraHoB rocyAapCTBEHHOM BNACTU M OPraHOB MECTHOIMO CaMo-
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yrnpasneHusa B AaHHoi codepe. Kak B 3akoHOAATENbCTBE, Tak U B JOKTPUHE A0JIKHbI ObITb
4eTKOo onpenesneHbl NPUOPUTETHbIE HANPaBNEHUS FOCYAapPCTBEHHOM NONUTUKN B 061acTu
npUpPoaonobL30BaHNsa. HyxxaalTca B pasBuTv NMPUHLMMLE U NOMAOXEHWS, HANpPaBiEHHbIe
Ha X rapMOHN3aLMIO C NMPaBOBLIMU M OPraHN3aLMOHHBIMW YCIOBUSIMU FOCYAaPCTBEHHOMO
CTpaTernyeckoro ynpasneHusi B cbepe nprupoaononb30BaHus.

KnioueBblie cnoBa

niaaHMpoBaHne, rocyaapcTBEHHOE CTpaTernyeckoe niaHMpoBaHue, NpupoaHbLIe Pecypcsl,
pauyroHasibHOE NCMOob30BaHMe NPUPOOHbLIX PECYPCOB, MPUPOAOMNOSb30BaHMeE, PaLmoHasb-
HOEe NPUPOAOMNONb30BaHME, MPUPOAOPECYPCHOE NPaBo.

Ana yutupoBaHusa: annHosckas .A., NMoHomapes M.B. CtpaTternyeckoe nnaHnpoBaHne
B NPpMpoaopecypcHon chepe (npaBosble acnekTbl) // Mpaso. XypHan BeiCLueln LWKOobl 9KO-
Homuku. 2021. N2 2. C. 65-86.

YAK: 338; 349 6 DOI: 10.17323/2072-8166.2021.2.65.86

BeepeHue

[TpmpopHbIe pecypchl — OCHOBA KM3HEEATeIbBHOCTI 001[ecTBa U PYHKIVIOHN-
pOBaHMsA 9KOHOMUKM. Poccus 3aHMMaeT Hecko/bko 6ortee 1/8 wacTu cymm u pac-
nomaraet 1712,5 MiH. Ta 3eMenb, 6oree 20% 3amacoB IPECHBIX BOJHBIX PECYPCOB,
okorno 10% muposoro 3amaca Hedty, 30% 3amacoB rasa, 16% samacos yris, 32%
Kenesa. B rpanunjax rocymapcersa cocpeorodennl 10% cenbCcKOX03AMCTBEHHBIX U
20% J1eCHBIX Yyrofuii Mupa. ITO ABIAETCA OTHOBPEMEHHO VM OTPOMHBIM ITOTEHIN-
aJIOM COLIMA/IBHO-3KOHOMMYECKOIO PAa3BUTHA, ¥ OCHOBAaHMEM K OTBETCTBEHHOMY
IPUPOIOIIOIb30BaHMI0. [I03TOMY Hepey; poCCUMIICKMM TOCYIapCTBOM 1 O0IeCTBOM
CTOUT 33Jja4a OPTAaHM3ALM} PaAl[MOHAJIBHOTO MCIIO/Ib30BAHMA NIPUPONHBIX Pecyp-
COB, COCTaB/IAKINNX JOCTOAHNE M HApOgoB Poccyy 1 Beell ITaHEeTHI.

Henp3s ckaszatp, 4TO cO3/jaHMe OPTaHM3AIIOHHBIX 1 IIPABOBBIX YC/IOBMIT, 00e-
CIeYMBAIOIIVX OXpaHy ¥ pallliOHa/JIbHOE UCIIO/Ib30BaHME NIPUPOSHBIX PECYPCOB,
B Poccunm 3aBepiieno. Tak, cTouT BOIpoc, HACKO/IBKO FOCYIAPCTBEHHO-TIPABOBAs
CUCTeMa OTBeYaeT COBPEMEHHOMY OOIIeCTBEHHOMY Pa3BUTHIO, B KAKOI Mepe OHa
Y4UTBIBAET I7I00A/IbHbIE BBI3OBBI 1 CIIOCOOHA pellaTh 9KOHOMUYECKIE, COLMAIIb-
HBIe, IIPUPOIOOXPAHHBIE TPOOIEMBI.

IIpepMeTOM MCCIEOBAHNA BBICTYIIAIOT OTHOIIEHNA 110 CTPATETM4eCKOMY IIa-
HYPOBAaHNI0 KaK MHCTPYMEHTY ofecHedeHMs pPaliOHaJIbHOTO VICIOTb30BaHMUA
Y OXpaHbI NIPUPOJHBIX pecypcoB. Llenb mccnenoBanms — BbIsAB/IEHME IpobIeM
($hopMUpOBaHNA MHCTUTYTA TOCYAAPCTBEHHOTO CTPATETMYECKOTO IIAaHVPOBAHMS
B c(hepe MCIIONIb30BAHNA 1 OXPAHBI IPUPOJHBIX PECYPCOB, a TakoKe GpopMymmpo-
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BaHIe IPEIOKEHNII 110 UX IIPEOfIoNIeHNIo. B KauecTBe rMOTe3bl NCCIE[OBAHNS
VICIIO/Ib3YeTCS1 TIPEAIIONOXKeH)e O BO3MOXKHOCTY IPUMEHEeHUsI MHCTPYMEHTapus
FOCY[JapCTBEHHOTO CTPATErMYeCcKOro IUIAHMPOBAHMA JUIA PALMOHATBHOTO MC-
TI0/Ib30BAHNA 1M OXPAaHBI NPUPOIHBIX PECYpCOB, a TAKXKe COBEPIIEHCTBOBAHNA
IIPaBOBOTO PETy/IMpOBaHMA OTHOLIEHNUI B yKa3aHHOI cepe.

/I3BecTHO, YTO BO3MOXKHOCTY CaMOOpraHM3anuyu oOIecTBa B TOM, YTO Ka-
CaeTcsi PaLMOHATIBHOTO IPUPOLOIONIb30BAHNUS U IIPeOTBPALeHNUsT HEeraTUBHO-
TO BO3JE/ICTBMA Ha OKPYXKAWOIIYI0 cpedy, orpaHndeHbl. CokpaileHre 06beMOB
IPUPOJHBIX PECYpPCOB, YXyALIEHMe KayecTBa OKPY>KaIOIeil Cpefibl MOTYT OCTa-
BaThCs B 00I[eCTBe He3aMeUeHHbIMM (JIaTeHTHBIMU) JyinTenbHOe BpeMs [Huko-
HopoB C.M., 2020: 22]. B aTOM cMBIC/Ie IPUPOJOIIONb30BAHNE — COLVIATIBbHBIIN
IIPOLIeCC, HYXKAIOLIVIICA B IIOCTOSIHHOM HaOJIIO€HNM, YIIPaB/ICHU U Peryinpo-
BaHMM. Ba)kHast posib Py 9TOM OTBOJUTCS MTYOINIHOI BIACTI.

MupoBOIJt OIIBIT IEMOHCTPUPYET, UTO MOBBIIIeHNE 3D )EKTUBHOCTI SKOHOMM-
KV COIIPSDKEHO C KOHCTPYKTUBHOI ¥ HAIIPABJIIOLLE! eI Te/IbHOCTBIO TOCY/IapCTBa
[CmuproBa O.0., 2013: 19]. B HacTosiiiee Bpems mpu oOpaiieHnn K pasmindHbIM
acreKTaM TOCyapCTBEHHOTO YIIpaBjIeHMs BCe Yalle 00CY)KIaeTcsl MeXaHM3M CTpa-
Tern4eckoro wraHuposanus [bypyrun AL, 2013: 3-6]; [A¢unorenos JI.A., 2014:
13-17]; [Poibak A.A., 2012: 14-17]. BunmaHue ypensercs npobieMaM peannsarymn
VIHCTPYMEHTOB CTPATern4ecKoro IVIaHNPOBaHMA B IPUPOR0OXpaHHoIt cdepe [bo-
romo6os C.A., 2011: 2-9]; [Pycun C.H., 2014: 32-40]; [’KaBoponkosa H.T'., Brirxa-
HoBa [.B.,2020: 28-42]; [Muurynmuna C.J1.,2017: 39-43]; [’KaBoponkosa H.I'., [1Ina-
xoBckuit F0.I., 2016: 170-183], B sxoHomuke [['puropnesa B.A., 2013: 958-966];
[Topoxosa C.C., 2018: 12-17]; [®unatosa J1.B., 2017: 38], rpagocTpouTenscTse 1
IpOCTpaHCTBeHHOM pasurtun [Pesakun A.I1., 2019:82-86]; [bonranosa E.C., 2018:
39-45]; [byxsanbg E.M., 2019: 131-143]; [’KaBoponkosa H.I'., Araponos B.b.,
2018: 161-171]; [’KaBoponkosa H.I'., Aradonos B.b., 2019: 161-164]. Bompocsr
CTpaTernpoBaHysi OOCYXXIAIOTCS TIPY MCCIENOBaHIN TOCYJAPCTBEHHOTO YIIpaBJie-
HVISI MICTIO/Ib30BAHVEM 3€MJ/IM Vi MHBIX B3SITHIX B OTHE/IbHOCTH IPUPOIHBIX PECYPCOB
[Uymnosa E.J., 2018: 33-39]; [Beimxanosa I'.B., JKaBoponkosa H.T'., 2018: 25-30].
BMmecre ¢ TeM u3ydeHne BOCIPUATIS MHCTPYMEHTOB CTPATETMYECKOTO YIIPAB/IeHNS
B IIPUPOJOPECYPCHOII chepe MOKa He MOTYIN/IO CUCTEMHOTO XapaKTepa.

Crparernyeckoe IUVIaHMPOBaHME KaK MEXaHM3M TOCY[JAPCTBEHHOTO BO3JIeli-
CTBUS Ha CHEPIUYECKMe IIPOL[eCChl, COCTAB/IAIIIME OCHOBY B TOM YNC/IE U PbI-
HOYHOJI 9KOHOMUKIY, TeCHO COIPUKACAETCA ¢ MHBIMU IIPU3HAHHBIMU Ha MEXHY-
HAPOJTHOM YPOBHE IIOXOfAaMM ¥ KOHLENLMAMU CIJIAKUBAHUA HETaTUBHBIX
SIBJIEHMIT OO1I[eCTBEHHOTO Pa3BUTYS.

B XX-XXI Bekax IpU3HAHO, YTO MPEMATCTBIEM K TOCTVYKEHUIO I[e/i cOaaH-
CHPOBAHHOTO Pa3BUTMI OKa3bIBAETCs TEXHOTEHHBII XapaKTep S9KOHOMMUKM, OCHO-
BaHHOI1 Ha ITOCTOSIHHOM POCTe IOTpeb/IeHNs IPUPOAHBIX pecypcos [['puropne-
Ba B.A., 2013: 958-966]. B noxymeHnTax koHpepeHyu B Puo-zne->Kaneitpo 1992 r.
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(mamee — KOH(epeHINs) OTMEYAETCsI, YTO MEKAYHAPOIHOE COOOIIECTBO TODKHO
CTPEMUTBCA HAWTY IYTU U CPEACTBA JIy4lIero GpyHKIVOHNPOBAHM U OOJIbIIe
TPaHCIAPEHTHOCTY CBIPbEBBIX PBIHKOB, @ TAK)Ke JIYYIIeTO YIpPaB/IeHNs IPUPOJ-
HBIMU pecypcaMy, IIpy KOTOPOM YYUTBIBAIOTCSA MOTPEOHOCTH YCTOYMBOTO pas-
ButusA'. [JOKyMeHTbI KOH(pepeHIINM YKa3bIBAIOT, YTO 3aKOHBI 11 IIOCTAaHOBJIEHN,
COOTBETCTBYIOIIYIE YCTIOBMAM TOJ M/IM VIHOJ CTPAHBI, OTHOCATCS K YMCITy Hanbo-
Jilee BOKHBIX CPeJICTB BOIUIOLIEHNUA ITOIUTYKY B 00JIACTV OKPY)KaIOIell CPebl I
PasBUTHSL, CO3/JAIOT IIPAaBOBYI0 OCHOBY 9KOHOMIYECKOTO IIAHVPOBAHMA U PYHK-
L[MIOHVMPOBAHNs PPIHOYHBIX MEXaHI3MOB.

T'ocymapcTBeHHOE COLMATbHO-9KOHOMIYECKOe IUIAHMPOBaHNUE 3aHMMAeT B
TOOCTVDKEHMU LieJIell YCTOMYMBOIO PasBUTHA OGHO M3 L€HTPa/JbHBIX MeCT. B my-
OnMKanMAX IOCTeTHEr0 BpeMeHM obpalaeTcs BHUMaHNUe Ha IepPeoCMbICTIeHNe
pO/IM TOCYAAapCTBa B YIIpaB/IeHN) SKOHOMUYECKVIMM TIPOIleccaMit, IPOCTIeXBa-
eTCs TEHAEHIVIA K YCUICHVIO B3aVIMO/Ie/ICTBIIA MEeXaH)M3MOB PHIHOYHOTO CaMope-
TY/IMPOBAaHNUA U TOCYAAPCTBEHHOTO IIanuposanusa [CmupHoBa, O.0., 2013: 16];
[’KaBoponkosa H.I'., Ara¢onos B.B.,2019: 161-164]; [Cenuanos A.J1., Xa6uby-
nuu AT, 2009: 33-37]; [ " KaBoponkosa H.T'., 2016: 24-28].

1. MpeanocbiIKU N NPOGNEeMbl pa3BUTUS
MHCTPYMEHTOB CTPaTern4eckoro njiaHupoBaHuNa
B npupoaopecypcHon chepe Poccumn

Pap Teopernyeckux uyseit B 00/1aCTH TOCYJapCTBEHHOTO BO3JEVICTBIS Ha 9KO-
HOMMYeCKVIe OTHOLIEHV, Pa3pabOTaHHBIX KaK Y HacC B CTpaHe, TaK 1 3a pyOesKoM
JIeXXaT B OCHOBE VIHCTPYMEHTOB, MMEIOIINX oblee Ha¥MeHOBaHIMe «CTpaTernye-
CKOe IUIAaHMPOBaHME».

B Hacrosmiee BpeMsi, HeCMOTPsI Ha JUCKyccui, chOpMUPOBAIOCh obiieTeope-
TUYECKOE MTOHATHE O TOM, IOl CTPAaTErMYeCKMM IJIAHMPOBaHMEM CJIe[lyeT IIOHM-
MaTb COBOKYIIHOCTb MHCTPYMEHTOB YIIPaBJIAOIIEr0 BO3JEIICTBIA Ha COLMa/IbHbIE
IIPOLIECCHI, 11 KOTOPBIX XapaKTepHbI paspaboTKa MPOrHO3a, IIOCTAHOBKA Iie/IN
U 3alad pa3sBUTUA, B3aMIMOCBA3aHHAs CUCTeMa MEXAaHM3MOB X pemeHusd. IIpu
3TOM CYIIHOCTb CTPAaTerM4eCcKOro IVIAaHMPOBaHUA SKOHOMUYECKMX OTHOLIEHUI
B YCIOBUAX PBIHKA 3aK/II0YAETCA U B €r0 MHAVKATUBHOM Xapakrepe. Ilon rocy-
NApCTBEHHBIM CTPAaTerMYecKVM IIAHMPOBAaHMEM IIOHUMAETCs OIpefe/ieHl e Oc-
HOBHBIX HaIIPaB/IEHNI, CIOCOOOB ¥ CPEJICTB JOCTVDKEHNS CTPATEINIECKIUX LIeTei
YCTOYMBOTO Pa3BUTUA TOCYAAPCTBA U 0OecIIedeH Vs Hal[MIOHA/IbHOI 6e30I1acHo-
cru [Cmuprosa O.0., 2013: 145].

! Noknap Koudepenumn OOH mo okpyxaromeit cpege u passurtuio. Puo-ge->Kaneiipo,
3-14.06.1992. Available at: URL: https://undocs.org/ru/A/CONFE.151/26/Rev.1%28Vol.1%29; https://
www.un.org/ru/documeNts/decl_conv/declarations/riodecl.shtml (zara ob6pamenus: 01.01.2021)
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@epepanbHbIM 3aKOHOM OT 28.06.2014 Ne172-P3 «O cTparernyeckom IJIaHU-
poBanuu B Poccuiickoit Pepepannn»® (nanee — OemepanbHblii 3aKoH Ne 172-D3)
3aKpeIUIeHO HOPMAaTMBHOE MTOHATHE TOCYAAPCTBEHHOTO CTPATETNYeCKOTO IIaHM-
POBaHNA — 3TO IATETBHOCTD YIACTHUKOB CTPATETMYECKOTO IJIAHVPOBAHNA 110
1]eJIeTI0/IaraHMIo, IPOTHO3M POBAHMNIO, IIAHVPOBAHYIO Y IIPOTPAMMIPOBAHMIO CO-
I[VIJIbBHO-9KOHOMIYECKOTO Pa3BUTHA, CYObEKTOB (efilepaliiy ¥ MyHUIIMIIaTbHBIX
obpasoBaHmil, OTpacieil SKOHOMUKN U chep TOCYAapCTBEHHOTO ¥ MYHUIUITA/Ib-
HOTO YIIpaB/ieHys], obecliedyeHNs HAI[MOHA/IbHO 0e30I1acHOCTY, HallpaB/IeHHAsd
Ha pelleHMe 3a/jad YCTOYMBOTO COIMATbHO-9KOHOMIYECKOTO Pa3BUTHUA U 00e-
CIleyeHye HAIVIOHATIbHOI 6€30I1aCHOCTI.

ITogxompl K OCYILIECTBJICHMIO CTPATETMYeCKOTro IUIAHVPOBAHMA, IIPefyCcMO-
TperHble PepiepaibHbIM 3aKOHOM Ne 172-D3, B 1IeJIOM YHMBEpCalbHBI U pac-
IPOCTPAHAIOTCSA Ha yIpaBjIeHMe BceMu cdepamy o0IecTBa, BKIOYAs MPUPO-
IOI0/Ib30BaHNe. Bmecte ¢ TeM Ijenmy, 3afauy M MeXaHU3MBI CTPATETMYeCKOro
IUTAaHVPOBAHMs B IIPUPOOII0Ib30BaHNM B Poccuu obmazfator crenndukoi.

B ycnoBusax npeo6pasoBanmit koHna XX Beka B Poccuu Ha OCHOBe KOHCTH-
TYIVOHHBIX IIOJIOKEHNUII 0 MHOroo6pasum ¢opM cOOCTBEHHOCTM Ha 3eMII0 U
VHBIe NIPUPOJHBIE PECYPChl, O NMPU3HAHMM IIPaBa YaCTHOM COOCTBEHHOCTM Ha
semiio (cT. 9, 36 Koncturyun Poccniickoit efepanyi) M3MeHIINCH IIPaBOBbIe
IPVHLMIIB ¥ HOPMATMBHO-IIPaBoOBasA 6as3a MpUpoJ0N0Ib30BaHys. B aToT nepuoxn
Hayubojiee akTMBHO 110 GOPMUPOBAHME IIPABOBBIX MHCTPYMEHTOB BKIIIOYEHVIS
3eMJ/IM Y MHBIX IIPYPOJHBIX PECYPCOB B PBIHOYHBI 000poT. B psage pabot crpa-
BeJ/IMBO OTMEYAETCs, YTO aKTVBHOE Pa3BUTIIE HOPM, PEIyIMPYIOLIIX PHIHOYHBIE
OTHOILEHNA C «IIPUITyLIeHeM» QYHKINI TOCY/JapCTBa, MOKET OKa3aTbCs Head-
(beKTUBHBIM U CBSI3aHO He CTOJIBKO C IMOTPEOHOCTAMM Pa3BUTHUS, CKOJIBKO C IIPO-
IBVKEHVEM TNOepaIbHbIX UEOJIOTUI TIEPBOTO AECATUIETUS MpeobpasoBaHMil
U HaJieXXIaMyl Ha perynsaTuBHble pyHKIVM cBobogHOTO phiHKa [KysHenos 10.B.,
2014: 77].

Takoit xof mpeoOpa3oBaHmMil IPUBEI K AMCOAIAHCY B peryIMpOBaHNUN TIPUPO-
Io1I0/1b30BaHyA. ['ocynapcTBeHHbIe (PYHKIMM ydeTa I MOHUTOPYIHTA IIPUPOITHBIX
PecypcoB, paBHO KaK ¥ IUITAHMPOBAHMUS UX MCIONb30BAHNSA, OCTA/INCh HEPa3BU-
teiM [Illymneniosa 0.1, 2018: 108]; [XKaBoponkosa H.I'., Bommxanosa I'.B., 2018:
78-93]; [PKaBoponkosa H.I'., Bemmxanosa I'.B., 2017: 87-193]. 3nauurenpHas
9acTb NyONMYHBIX PYHKIVI alalTHPOBaHa JIUIIb K PACIIOPSDKEHNIO IPYPOSHbI-
MM pecypcaMi ¥ OTlepaTUBHOMY YIIPaB/ICHMIO IPUPOJIONIOIb3oBaHMeM. ['ocynap-
CTBEHHOE CTpaTernmyecKoe yIpaBjIeHNue IPUPORHBIMU pecypcaMil B HBIHEIIHMX
YCTIOBUAX [0 CHX IIOP HE CO3/IaHO’. DTO 0OCTOSTENbCTBO SIB/IAETCS JOIOMHUTEIIb-

2 C3P®.2014. Ne 26 (u.I). Cr. 3378.

> MosxeT ObITh YHOMAHYT MHCTUTYT TEPPUTOPMUATIBHOTO ITAHMPOBAHMsL, 3aKpeIIeHHbI [pa-
JTOCTPOUTENDBHBIM KOleKCOM OT 29.12.2004 1. Ne 190-®3. OpHaKO 3TOT MHCTUTYT IOMUMO BOIIPO-

69



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

HBIM OCHOBaHVeM o0pallleHIst K MHCTPYMEHTaM CTPATern4ecKoro IIaHMPOBaHNUA
B paccMaTpuBaeMoii cdepe.

3eMenbHbBIE, BOAHbIE PECYPChI, PeCYPChI HEfIP, JIECHbIE U1 MHbIE OMOJIOTMYecKue
pecypchl 00BEKTMBHO OrpaHIYeHbI B 00beMe, Pa3HOOOPA3HBI 110 Ka4ecTBY U He-
PaBHOMEPHO pacIpe/e/IeHbl Ha IIOBEPXHOCTY U B HeJlpaX 3€MJIN, AKBATOPUAX BO-
IHBIX 00beKTOB. COCTOSIHME NPUPOJHBIX PECYPCOB MOIBEPXKEHO eCTeCTBEHHOI
[MHaMMKe, a TaK)Ke IOCTOAHHBIM IIPeoOpasoBaHMAM CO CTOPOHBI YenoBeKa. [e-
rpajjalys ¥ COKpalleHMe 3aI1acoB BCEX IPUPOJHBIX PECYPCOB CO3/IAI0T YTPO3Y He-
raTMBHOTO M3MEHEHNA KIMMaTa, yHUYTOXKEHNA OKPY>KaIOLIell IPUPOSHOI Cpefibl
U rubenm 4enoBedecKorl IVBIIN3aAL UL

[IpnanHa HEOOXOMMOCTH CTPATETMYECKOTO BHUMAHNA CO CTOPOHBI TOCYHap-
CTBa K MCIIO/Ib3OBAHMIO NIPUPOJHBIX PECYPCOB 3aK/II0YAETCA U B TOM, YTO OHMU
HoTpeb/IAeMbl BO BeeX cepax XO3AiICTBEHHON VM MHOI HeATe/TbHOCTI Ye/I0BeKa.
OTcyTcTBUE PeryIMpOBaHNA IPY PaCTYyIeM HOTPeOIeHNN IPUPOIHBIX PeCYpCoB
IPOBOLVIPYET MX AeduIuT, 060CTpsieT KOHKYPEHLNIO, MEXXOTpacIeBble, TePPU-
TOpMa/IbHble, MEXPErMOHa/IbHble KOH(IMKTHI, YBEIMYMBACT OOLIYIO COLMAb-
HYI0, 9KOHOMIYECKYIO U MOJUTUYECKyI0 HecTabuabHOCTh. He cBo6omHa Poccusa
U OT pelleHNs I706aNIbHBIX IPO6JIeM, CBA3aHHBIX CO BCEOOIUM POCTOM IIOTpe-
0/1eHNs IPUPOJSHBIX PECYpPCOB, 3arpsI3HEHMEM OKpPY>Kalolljeil Cpefibl B YCTIOBUAX
COXpaHEHMsI TeXHOTEHHOTO TUIa SKOHOMMYeckoro passutus [Hukonopos C.M.,
2020: 11]. B Poccum, kak B IPYIMX CTpaHaX, aKTya/JbHa HEYCTONYMBOCTD Pa3BU-
TS, IPU KOTOPOIT OTpebIeH e IPUPOJHBIX PECYyPCOB OIlepeXkaeT BO3SMOXKHOCTI
IPUPOJIBI K CAMOBOCCTAaHOB/IEHMIO,

Perenne nuBMIN3alMIOHHBIX IPO6JIeM B3aMIMOJEIICTBIA 00IIecTBa U IIPUPO-
JIbI BUIMTCA MUPOBOMY COOOIIIECTBY B IIepexofie K yCTOMYMBOMY COL[MAaTbHO-9KO-
HOMIYeCKOMY pasBUTIIO. OO0CHOBAHHOCTD YCTOMYMBOTO Pa3BUTHUA IPU3HAHA I
B Poccun. ObecniedeHne paluoHaaIbHOTO, CINTAHNPOBAHHOTO IIPUPOJOIOIb30Ba-
HIA AB/IAETCA OHUM M3 KII0YeBbIX (GaKTOPOB MOJAep>KaHMA KadecTBa OKpy»Ka-
IolIell cpeibl ¥ cOaTaHCHPOBAHHOTO COIMATbHO-3KOHOMIYECKOTO PasBUTUA 00-
I[eCTBa KaK CTPATErNIecKoll ey oOecriedeHNs 9KOTTIOTYEeCKOil 6e30IIaCHOCTI” .

Ho opHO nmymib mpu3HaHMe HEOOXOAMMOCTU PallYiOHA/TIbHOTO IMPUPOJOTIOb-
30BaHNUA ¥ JEKIapMpOBaHME MAEN YCTONYMBOTO Pa3BUTHA HEMEVICTBEHHO 6e3
pa3pabOTKV COOTBETCTBYIOIETO IPABOBOI CUCTEMe TOCYAApCTBA MEXaHU3Ma MX
peammsanyu. [lo muenuto I'.B. Beinxanosoit u H.I'. JKaBoponkoBoit, 6ortee uem
20-71eTHUIT POCCUNICKUI OIBIT I€PEXO/ia K PHIHKY U CO3[aHMA PHIHOYHBIX OTHO-

COB TEPPUTOPMAILHOTO Pa3BUTHSA, CBA3AHHBIX IIPEXE BCETO ¢ obecredeHneM 3acTPOMKM, He 3a-
TparmBaeT BCeX TPeOYIOLINX CTPATernIecKoro peleHus IpobieM IpupogoIoab30BaHNA.

* Hokmax xordeperunn OOH 1o okpyskaroleit cpefie ¥ pasBUTHIO. ..

* Crparerns HalMoHanbHOM 6e3omacHocTy Poccuiickoit @eneparyn, yTB. ykasom [IpesujeH-
ta Poccnitckoit @egeparym ot 31.12.2015 Ne 683 // C3 PD. 2016. Ne 1 (u. II). Cr. 212, 1. 83.
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IIEHUII TOKa3asl, 4To 0e3 I[eIOCTHOM ¥ B3aIMHO HENPOTHBOPEYMBON CHCTEMbI
TOCY[JapCTBEHHOI'O IUIAHMPOBAHMS, U NPEXie BCETO B 9KOIOTO-IIPAaBOBOM KOH-
TeKcTe, 3¢(PeKTUBHYI0 9KOHOMUKY IIOCTPOUTH Henb3sA [Brinxanosa I'.B., JKaso-
poukosa H.I'.,, 2016: 24-28].

K ocHoBanmaM passutus B Poccun cucrembl rocyjlapcTBeHHOTO CTpaTernye-
CKOTO I/TAaHMPOBAHUS IPUPOLONOTb30BAHNUSA OTHOCATCS: 1) OrpaHNYEHHOCTD U
HEPYKOTBOPHBIII XapaKTep MPUPOSHBIX PeCypcoB, HEOOXOAMMOCTD PaIIOHA/b-
HOTO VX MCIIO/b30BaHMs KaK OCHOBBI YCTONYMBOTO OOIeCTBEHHOTO PasBUTIS;
2) mepexopn Poccum K MexaHU3MaM peryaympyeMoro co CTOPOHBI TOCY[apCTBa
PBIHKA HAa OCHOBE KOHCTUTYLIMOHHOIO NTpu3HaHuA Poccun conyanbHbIM rocyfap-
CTBOM M KOHIIETIIIVMY YCTOIYMBOTO Pa3BUTHAL.

Ba)xHO omnpenennTb, HACKONIbKO MEXaHM3MbI TOCYJJAPCTBEHHOIO CTpaTermye-
CKOTO IUTAaHMPOBaHMs Poccuy ydMTBIBAIOT OCOOEHHOCTM M MOTPEOHOCTH pery-
NMPOBAHMA NIPUPOAONONIb30BaHNA. A TaK)Ke MOHATD, KAKMMU YepTaMI JJODKHO
06/1aiaTh TOCYAapCTBEHHOE CTpaTernyeckoe IIaHNpoBaHye B cdepe MUCIOIb30-
BaHMA U OXPaHbl IPUPOJHBIX PECypcoB, I B KAKOM HaIlpaB/IeHU! IO/DKHO pas-
BIBATbCA 3aKOHOZIATEbCTBO B YKa3aHHOI cepe.

MoxHo copMynnpoBaTh Clefyoliee OIpesie/ieHe: 0 roCyapCTBeHHbIM
CTpaTernyeckKyM IUIAaHMPOBAaHUEM B cdepe MCIIONb30BaHMSA M OXPaHBI IPUPOJ-
HBIX PecypcoB (IIPMPOJOIIOIb30BaHNMs) CIeyeT OHUMATD JIesITeIbHOCTD Opra-
HOB ITyO/IMYHOJ BIACTH I10 I]eJIeNI0/IaraHMIo, IPOTHO3MPOBAHMIO, IVITAHVPOBAHMUIO
Y IIPOrPaMMMPOBAHNIO, HAIIPAB/ICHHYIO Ha pellleHNe 3a7a4 obecrieyeHnst pamno-
Ha/IbHOTO VICTIO/Ib30BAHMA IPUPOAHBIX PECYPCOB B IIe/IAX YCTONUYMBOTO COLMAIb-
HO-9KOHOMMYeCKOTo pasButusi PO, cydbexktoB PO n MyHuiunaapHbIx obpasosa-
HUIT 11 o0ecliedeHNs HAl[MOHA/IbHOI 6e3omacHocTy PO.

[TpuxopnuTca NMpuU3HATD, YTO NPABOBbIE YCIOBUA Pa3BUTUA CTPATETMYECKOTO
IUVIAaHVPOBAHVA B IIPUPOROPECYPCHON cdepe MPaKTUIeCKy He Co3maHbl. JJo cux
IIOp HM OAVH Y3 OCHOBHBIX IPUPOIOPECYPCHBIX 3aKOHOB (3eMeTbHBIN KOIeKC
P®, Jlecnoit kogexc PO, Bopubiit kogexkc PO, 3akon PO «O negpax», Oepepanb-
HBII 3aKOH «O pBIO0IOBCTBE 11 BOJHBIX OMOTOTMYECKIUX pecypcax» U Jp.) MPsMO
He YIOMMHAeT 3HadyeHNUsA IPUPOJHBIX PECYpPCOB B COLMATbHO-3KOHOMUYECKOM
pasBUTHM 00O1IIeCTBA.

HeT BO3MOXXHOCTU OIlpefie/IeHHO BBIABUTD IIPABOBble MEXaHM3MbI, KOTOpPbIe
MO>KHO OBITIO OBI CYMTATh MEXaHM3MaMU CTPATEINYECKOTO ITAHNPOBAHYS B IaH-
HOVT cdepe. UeTKo He 3aKpeIUIeHB! B 3aKOHOJATE/IbCTBE LIV CTPATETNIeCcKOro
IUTAaHMPOBAHMA B NIPUPOAIONO/Ib30BAHNY, TIOTHOMOYMS TOCYAAPCTBEHHBIX U MY-
HUIUIIA/IbHBIX OpraHoB. [IpakTiyecky He OTpa’keHbl MEXaHM3MbI CTPAaTeTMpOBa-
HS1 B YCTAHOBJ/IEHHBIX 3aKOHOM (DYHKILMSX TOCY/IapCTBa B Cepe MCIOTb30BAHNUS
¥ OXPaHbI IPUPOJHBIX PECYPCOB, XOTS HAITV OTPa’keHMe OHM MOTYT B KaXK/J 01 13
HUX: y4eT (B TOM 4Y¥CiIe KalaCTPOBBIV) I MOHUTOPVIHT IIPUPOIHBIX PECypCoB, pas-
pellnTe/IbHAs CUCTEMA NPefOCTaB/IeHNs IPUPOJHBIX PeCypCOB, HAXOAALINXCA B
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ny0/IMYHOI COOCTBEHHOCTH, CUCTeMa OfecredeHNs IIATHOCTY HPUPOJOIIOTb-
30BaHNsA, NOALEpKaHNE B Ha/l/IeXKaIlleM COCTOSIHUY, BOCCTAHOBJ/IEHNE OCHOBHBIX
IIPUPOJHBIX CBOVICTB ¥ OXpaHa IPUPOJIHBIX PECYPCOB.

ITepeuyncenHble COCTABIIAIOLME TOCYAAPCTBEHHOTO YIIPaB/IEHN A 3aKPEIlTIEHbI
BO BCeX OCHOBHBIX IPVMPOIOPECYPCHBIX (elepaTbHbIX 3aKOHAX VI Peany3yITCA
YIIOTHOMOYEHHBIMI OpraHaMM T'OCY[JaPCTBEHHON B/IACTY ¥ OpPraHaMM MECTHOTO
camoymnpasienyus. OHy 06pasyT AeICTBYIOLNIL U IIPOBEPEHHBI BpeMeHeM Op-
TaHV3aIVIOHHO-IIPAaBOBOJI «KapKac» yIpaBJIeHNsI IPUPOIOPECYPCHOI cepoit.

BMmecre ¢ TeM rocygapcTBeHHOe yIIpaBieHMe B IaHHON cdepe MOXKeT CTaTb
CTpaTernyeckuM, ecy OHO OyfieT HallpaB/IeHO Ha 3aKOHOMATETbHO 3aKpeIlIeH-
HbIe U NIPelyCMOTPEHHbIE B CTPAaTErM4eCcKNX JOKYMEHTaX Lie/i, JOCTVKEHE KO-
TOPBIX 00eCIIeunBaeTCs pelieHreM CHO chopMyIMpPOBaHHBIX 3a/jad. 3afayl, B
CBOIO O4Yepe/lb, MO/DKHBI PEIlaThbCsA MOCPENCTBOM HOPMATMBHO 3aKPENJIEHHBIX
OpPraHM3alMIOHHO-IIPABOBBIX MeXaHM3MOB. [Ipu 3TOM cTpaTermyeckne Lenm OT-
JNYAI0T KOHKPETHOCTb M PealM3yeMOCTb, a CaMU OHM [IO/DKHBI MICXOIMTb U3
IPMOPUTETHBIX HAllpaBJIeHNiI TocygapcTBeHHoM momntuku®. Tak, Crparterns Ha-
IVIOHaNbHOM 6e3omacHocTy Poccmitckoit Depepanyi, MpsMO HasbIBaeT palyo-
Ha/IbHOE NIPUPOJIONIO/Ib30BAHME B PANly CTPAaTErMYeCKMX HallMOHA/IbHbBIX IPUOPU-
teroB (1. 31).

3aKOHOZATe b He JJaeT YeTKOTO OTBETa Ha BOIIPOC O MeXaHV3Me 00ecIedeHus
PalMOHANTbHOTO MCIOTb30BAHNA IPUPOAHLIX pecypcos [I[lerposa T.B., 2016: 29—
34]. B cocTaB Takoro MeXaHM3Ma C OYEeBUIHOCTHIO MOTYT BOVITY 97IEMEHTBI CTpa-
TeTMYeCKOTo IUIaHMpoBaHuA. IIpyu aToM make mpy OTCYTCTBUM YIOMMHAHUA Ha
3aKOHOJATENIbHOM YPOBHE CTpaTerM4ecKoe IUIaHMpPOBaHMEe KaK OCHOBA ITOCTPO-
eHUS TOCYApPCTBEHHOTO YIIPaB/IeHMsI B IPUPOROPECYPCHOI chepe MOXKeT Omu-
paTbca Ha QemepanbHblit 3aKoH Ne 172-D3.

Bmecrte ¢ TeM pasBUTHE CTPaTETMYECKOIO YIPaBIEHUA IPUPOAOPECYPCHON
chepoit IPUXOANTCA Ha STl CTAHOBJIEHNUA OOIIENl CUCTEMBbI CTPaTerMpOBaHMS,
MPOJO/DKAITCA AMCKYCCUM O KOHLEMIMM, COCTAB/IAIIINX I OCHOBHBIX MHCTPY-
MEHTaX. B 4acTHOCTH, IpU3HAETCA, YTO IIPU MACCEe CTPATEIMYECKUX JOKYMEHTOB
3aTpy/[jHEHa CBA3b M KOOP/MHALA MEX/Y HYMI, a TaKOKe C1ab0 KOHTPOIMPYeTCs
ux ucnonHenue. [To MHeHUIO psAfa CIELMANNCTOB, HECOIIACOBAHHOCTD B IIPU-
HATUA ¥ pealn3alyy JOKYMEHTOB CTPAaTerM4ecKOro IUIAHMPOBaHNA BbI3BaHa U
OTCYTCTBMEM €IVMHOTO KOOPAMHUPYIOIETO FOCyAapcTBeHHOTo opraHa [HOcymos-
ckmit A.M., 2008: 3-7]; [Kysnenos [0.B. 2014: 123]. OTcyTcTBUE COITTACOBAHHO-
CTU MEXJy CTPaTerM4eCKMMI JOKYMEHTAMH y>Ke Cell4ac OKas3bIBAeTCA MPUINHON
pucbanaHca IpyU NPUHATUM HOPMOTBOPYECKMX M YIPaBIeHYECKUX peLIeHWiT B
cepe pupOLOIONIb30BAH 1 OXPAHbI OKPYKAIOIIEN Cpefibl.

¢ Cr. 4 ®epepanbHoro 3akoHa oT 28.06.2014 N 172-03 «O crparernieckoM IVIAHUPOBAHNU B
Poccniickoit ®epepanym».
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B wactHOCcTH, Crparerneit skonmorndeckoi 6esomacHoctu go 2025 ropa (yTB.
Ykazom IIpesunenta Poccuiickoit Pepgepanym ot 19.04.2017 Ne 176) K OCHOBHBIM
MeXaHM3MaM peau3alliy TOCYAapCTBEHHON NMOMUTUKU B cepe obecredeHus
9KOJIOTMYECKOT 6€30IacCHOCTY OTHECEHBI B TOM 4uciie: GOpMUPOBaHYE CUCTEMBI
TEXHUYECKOTO PETyINPOBaHNA, COfepKallleil TpeOOoBaHsI 9KOTOTMYECKOI U IIPO-
MBIIITIEHHOJ! 6€30T1aCHOCTY; POBeieHNe CTPaTernuecKoil 9KOIOTMYeCKOIl OlleH-
K/ IIPOEKTOB ¥ NPOTpaMM PasBUTHA TOCY[AapCTBa, MAaKPOPEIMOHOB, CYO'beKTOB
denepanuyy, MyHMIMIIAIBHBIX 00pa30BaHNIL, OLIEHK) BO3IEVICTBMS HaMedaeMoil
XO3AVICTBEHHOI ¥ MHOJ eATeTbHOCTY Ha OKPY>KAIOIYIO CPENTY, a TAKXKE 9KOJIOTH -
YECKYI0 9KCIEPTU3Y, IKCIIEPTU3Y IIPOEKTHOM JOKYMEHTALMM ¥ IPOMbBILIIEHHON
6e30I1aCHOCTH; TNI[eH3UPOBaHIe BUNOB IesATeTbHOCTH, IOTEHIIATbHO OMACHbBIX
IJISL OKPY>KAIOLIell Cpefibl, >KM3HM U 3[J0POBbA JII0fell; HOPMUPOBAHNE Y Pa3pely-
Te/IbHas IeATe/IbHOCTh B 00/1aCTI OXpaHbI OKpy»Karolleil cpebl. Takyum 06pasom,
rOCY[JapCTBEHHOE [MVHVCTPMPOBaHIe B chepe IPUpPOOIIOTb30BaHMA COCTABIA-
eT OCHOBY 0o0ecIIedeHysI 9KOIornuecKoit 6esomacHoctu. B To sxe Bpems Crparerueit
aKOHOMMYecKoit 6e3omacHocTn Poccmiickoit Oepepannu Ha mepuog o 2030 roza
(yrB. YKasom IIpesnpenta Poccuiickoit @emepary ot 13.05.2017 Ne208) ycraHOB-
JNleHye M30BITOYHBIX TPeOOBaHNIT B 00/TaCT 9KOJIOTMYECKOI 0€30I1acHOCTY, POCT
3aTpar Ha obecriedeHe SKOMOTMIEeCKIX CTaHJAPTOB IPOV3BOJICTBA 1 TOTPeOTeHS
OTHECEHBI K OCHOBHBIM BBI30BaM U yIpo3aM 3KOHOMMYECKoil 6e3omacHocTn. Ka-
KIM 00pa3soM JJO/DKHO OBITh COOTHECEHO COfiepyKaHye YKa3aHHBIX CTPaTernIecKyx
JNOKYMEHTOB B IIPOLIeCCe MX pealn3alui — OTBETa ITI0Ka HeT.

Opna 13 HauborIee CyLeCTBEHHBIX TPo6eM — GOPMUPYIOLIAscs 3aKOHO/A-
Te/pHasA 6a3a CTPATErMuecKoro IVIAHMPOBAHMS MPAKTUYECKM He oOpalaercs K
IPUPOJHBIM PECypcaM KaK K pecypcaM pasBUTHA.

C dopmanbHOI TOukM 3peHus nonoxxenns DemepanbHoro sakona Ne 172-P3
PacIpOCTPAHSIIOTCS ¥ Ha OTHOILEHNS B 00/IACTH UCIIOTb30BAHNS Y OXPAHbI IIPH-
pozHbIX pecypcoB. Ho 3akoHoaTenpHOe 0becniedeHe B JaHHOI cepe B 6osbIei
Mepe OPMEeHTUPOBAHO Ha paclipefieneHne 610mKeTHbIX cpencTs [CennBanos A L.,
Xabnbymu A.T., 2009: 33-37], a Tak)Ke peryIupoBaHye CUCTeMbI PacCe/IeHNs U
pasMelleHNs IPOU3BOJCTBEHHbIX CII’. XOTS MPUPORHbIE PeCypChl — OAVIH 13
PecypcoB pasBUTHSA, 3aKOH OTPaHMYMBAETCS IPU3HAHUEM HEOOXORUMOCTH pe-
CYPCHOI 00€CIIe4eHHOCTV JOKYMEHTOB CTPAaTerMyecKoro IUIAHMPOBAaHUA, He
YTOYHsIsI HY BUJJA PECYPCOB, HI 0COOEHHOCTeN! UX pacIpe/ie/IeHVsI U UCTIOIb30Ba-
Hys. CTpaTernyeckoe IVIaHNpOBaHMe B cpepe MpUpPOONI0Ib30BaHMs KaKk 0coboe
HanpaBjIeHle TOCYJAPCTBEHHON CTpaTerMy 3aKOHOM He yHmoMMHaeTcA. Takum
06pa3oM, MMPaBOBOVI MeXaHU3M CTPATETMYECKOTO IUIAHMPOBAHMS HE COMEPIKUT

7 Cr. 20 ®epepanpHoOro 3akoHa ot 28.06.2014 . Ne 172-®3 «O cTparernyeckoM IIaHNPOBAHNI
B Poccuiickoit epepannm».

73



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

CIelMa/IbHbIX MTHCTPYMEHTOB MCIO/Ib30BaHNA IPUPOJIHBIX PECYPCOB LA pean-
3anuuy Leell 1 3a/ja4, 3aKpeI/IeHHbIX IIO/INTUKO-IIPABOBBIMY JOKYMEHTaMIU.

OrcyTcTBME HOPMATMBHO YCTAHOBJICHHBIX IPAaBMUJI HE B IIOCTEJHEN CTENeHN
OKa3bIBa€TCS IIPUYMHON TOTO, YTO IPAKTUYIECKM HY OIVH U3 CTPATEINYeCKIX JJ0-
KyMEHTOB, HallpaBJIeHHbIX Ha Pa3BUTIE XO3AVICTBEHHO JIeATETbHOCTU WIN pe-
IIeHVe COLMATIbHBIX MPO06JIeM, BK/IIOYas CTpaTerny Hambojiee BBICOKOTO YPOBHS,
He COJiep>KaT yC/IOBMII MICIIOb30BAHMA 3€MENbHBIX Y4aCTKOB, MHBIX MIPUPOJHBIX
pecypcoB, HeOOXOAVMMBIX /IS pea/lu3allii LieJieil M 3a/jay, 3aKpeIUIEHHbIX B CTpa-
terun. Ecim crpaTermdecknii JOKyMEHT HAIllpaBieH Ha Pa3BUTHE PErMOHA MU
XO35/ICTBEHHOJI OTPAC/IV U MCIIO/HEHMe ITOCTaB/IeHHBIX 3a/jJad HEBO3MOXKHO 0e3
OCBOEHNA 3€MeJIbHOTO IPOCTPAHCTBA, JIECHBIX YTO[MIl, TIOJIE3HBIX MICKOIIAEMBIX,
aKBaTOPUII, HO YKa3aHUI Ha 3TOT CYET JOKYMEHT He COJIEPIKUT, C 04EBUIHOCTDIO
BCTaeT BOIIPOC O €T0 PEAIN3yeMOCTM.

He croco6cTByeT pasBUTHIO CTPAaTErMYeCcKOTO IIAHMPOBAHWSA B II€JIOM U B
IPUPOJOPECYPCHOI cdepe B YaCTHOCTU U Hepa3pabOTaHHOCTD TAKVX CYIIeCTBEH-
HBIX COCTAB/IAIIINX peall3aluyl 3TOT0 MHCTPYMEHTA, KaK KOHTPO/Ib U OIIpefe-
neHye GoOpM OTBETCTBEHHOCTH 33 HEMCIIO/IHeHe. B kayecTBe HaIlpaBeHUA pas-
pelieHysi IpOOIeMBbl YKa3bIBaeTCsl 11e/1eCO00pPasHOCTb BBEEHNSI HOBOTO BUJA
OTBETCTBEHHOCT) — IIOJIMTUYECKON OTBETCTBEHHOCTV OPTAaHOB IOCY/IapCTBEH-
HOJI BIACTU U HO/KHOCTHBIX /n1y, [Komaruu .71, 2015:16-23].

BepHo Tax>ke 3aMeueHO, YTO JJIA CBA3HOTO IIPAaBOBOTO PETY/INPOBAHNA Tpedy-
€TCsl YHUBEPCaIbHBIIT, COaTaHCYPOBAHHBII 1 YeTKMII TOHATUITHBII artnapat [Ma-
nanbrd VI.H., 2009: 9-15]. B kauecTBe METOJ0/IOTMYECKOTO ITPOCYETa OTMEYaeTCs,
YTO JOKYMEHTBI CTPATErM4ecKoro IUVIAHMPOBaHMA, KaK ¥ HEKOTOPbIe 3aKOHOJa-
Te/IbHbIE AKTbI, COJEPKAT IOHATUA U OIpPeeNeHNsA, BOSMOXXHO, Cyll|eCTBEHHbIE
IJIs1 9KOHOMMYECKOI TeOpuM, HO He MMeIoLIe HY>KHOTO [/i1 IIPaBOBOTO pery-
nupoBaHus copepxanus [XKaBoponkosa H.I'., Aradponos B.b., 2019: 161-164].
OTMeyaeTcs M HECOTTIAaCOBAHHOE MCIIO/Ib30BaHVe 6a30BbIX TEPMUHOB Y IIOHATHIA,
TaKUX KaK «9KOJIOTM4YecKasi 6€30IacHOCTD», «9KOIOTMYeCKas MMOIUTUKA», «OXpa-
Ha OKpY>Kalollell Cpeibl» 1 «paljiOHaIbHOE NIPUPOROII0NIb30BaHNe» [BpImxaHno-
Ba ['.B., )KaBoponxkosa H.I',, 2016: 24-28].

2. CoBpemMeHHOoe COCTOsIHue CTpaTerm4eckoro
nnaHupoBaHus B chepe ncnonb3oBaHna
M OXpPaHbl NPUPOAHbIX PECYPCOB

Henb3s ckasaTb, YTO 97IeMEHTHI CTPATETMYeCKOTo ITAHMPOBaHNA B cepe To-
CYyHZapCTBEHHOTO YIIPaBJIeHUA MUCIIO/Nb30BaHMEM IPUPONHBIX PECYypcOB IIOTHO-
CTBIO OTCYTCTBYIOT. OIHAKO, B TOM YIC/Ie U BBUJY IepeUNCIeHHBIX BBIIIE IMPK-
4)H, obpaljeHre K MHCTPYMEHTaM CTPaTerM4ecKoro IVIAaHMPOBAHUA B JAHHOM
cmy4ae GparMeHTapHO U He COCTABJIAET CUCTEMBI.
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Tak, OTCYyTCTBYIOT eVIHbIe TIOAXO/bI K GOPMIPOBAHNIO TOCYAAPCTBEHHOI I10-
JINTUKY VCIIONIb30BaHNMA U OXPAaHbI KaK OT[E/IbHBIX IPUPONHBIX PECYPCOB, TaK U
NpUPOJHOTo noreHunana Poccun B 1enoM. JlesTebHOCTb OPTaHOB BIACTU IIPAK-
TUYECKM He CKOOPAVHMPOBaHA, a MOINTUKO-IIPaBOBbIE JOKYMEHTDI He JIMILIEHbI
BEIOMCTBEHHOI pa3o0IeHHOCT!, B HUX 0003HAUYeHbI camble O0IIye HampaBe-
HMS JIeATeIbHOCTY TOCYlapCTBa B OT/EbHBIX Cepax HMpUPOONOTb30BAHMA.
JeiicTByIoIIME aKThI IPAKTUYECK HE COIEeP KaT I0C/IEeN0BATEIbHOTO U3/I0KEHNA
1efiell ¥ MeXaHM3Ma CTPATernYeCcKOro IIaHNPOBAHMS®,

He cocraBnser cucrempl M COBOKYITHOCTb JJOKYMEHTOB CTPAaTErM4eCKOro IIIa-
HUPOBaHusA B chepe MpupoLononb3oBanms. [leiicTBUTeIbHO, IPUHAT PsJ| CTpaTe-
IMYeCKUX HOKyMeHTOB’. OIHAKO IepedyiC/IeHHbIe aKThl IPAKTUYeCKY He CB3aHbI
MeX/y co00J1 HI KOHIIENITYa/IbHO, HU COfiep>KaTenbHO. KpoMe Toro, mpakrude-
CKM BCe NOKYMEHTBbI HAIlpaBJIeHbI Ha oOecIieueHye CTPaTerMuecKoro pasBUTHUA
COOTBETCTBYIOLIEN IPUPOIOPECYPCHOI M/IN CBIPbEBOI OTPAC/. AKTBI ABJIAIOTCA
PasHOBUIHOCTBIO OTPAC/IEBBIX'’ CTpaTernit 1 HalpaBjIeHbl HA pa3BUTHE B cdepe
XO3AJMICTBEHHOTO MCIIOIb30BaHMA IPUPOMHBIX PECYPCOB, YTO HE TOXKIECTBEHHO
obecrie4eHNI0 CTpAaTernYecKUX Lie/lell palyiOHaTIbHOTO IIPYPOIOIIONIb30BAHYIA.

Vcknrouenne cocraBseT, 0xXanyi, npunaArad B 2009 ropy Bognas crparernsa
Poccniickoit @epepanuy, HalpaB/lIeHHasdA Ha YCTOWYMBOE BOZJOIO/NIb30BaHNE, OX-
paHy BOIHBIX 00BEKTOB, GOPMIPOBaHME KOHKYPEHTHBIX IIPEUMYILECTB rOCyap-
CTBa B BOiopecypcHoIt cepe. [IpuHATIE 9TOI CTpaTerny MOXHO PacCMaTpUBaTh
KaK 3asgBKy Ha (OpPMMPOBaHUE OCHOB CTPATeTMYeCKOTO YIpaB/IeHNs BOZHBIMM
pecypcamu. OfHaKO JaHHAA CTpaTerus fieiicTBoBata muub 1o 2020 ropa, n HoBas

§ Tlnan feATenbHOCTV MUHNMCTEPCTBA IPUPOAHBIX PeCypcoB 1 aKomoruy Ha 2019-2024 roppr.
yTB. Munnpuponbl Poccun 28.06.2019 Ne 0010/12 // CIIC KoncynbranT Ilmoc; Pacopskenne
ITpaButenscrBa PO or 03.03.2012 Ne 297-p «O6 yrBep>xuennyt OCHOB roCcyjapCTBEHHON MOIUTH-
KII MICIIO/Ib30BaHMs 3eMenbHOro ¢onna Poccuiickoit Penepanyn va 2012 — 2020 roas» // C3 PO.
2012. Ne 12. Cr. 1425.

° Ilpuka3s Pocpei6onosctsa ot 30.03.2009 Ne 246 «O6 yrBepyxkernu CrpaTerny pasBUTHs pbl-
60x03s1itcTBeHHOr0 KoMitekca Poccuiickoit @epepanun Ha epuog go 2020 roga» // C3 PD. 2019.
Ne 48. Cr. 6905; Ykas IIpesugenta Poccuiickort @enepanyu ot 19. 04. 2017 Ne 176 «O Crpaternn
9Kosorndeckort 6esonacHoctu Poccurickont Penepanyn Ha neprox go 2025 roga» // C3 PD. 2017.
Ne 28. Cr. 4107; Pacniopsxenus IlpaBurenpctsa Poccuiickoit ®@epepanun: ot 27.08.2009 Ne 1235-p
«O6 yrBep>xuennu BopHoit crparernu Poccniickoit epepanuu Ha nepuop go 2020 roga» // C3 PO.
2009. Ne 36. Cr. 4362; ot 13.11.2009 Ne 1715-p «O6 DHepreTudeckoil crparernu Poccun Ha mepuop,
10 2030 roma» (TeKCT pacHopsbKeHVs He ony6mmkoBan); oT 03.07.2014 Ne 1216-p «O6 yrBepxae-
Huu CTpaTernn pa3BUTHA OXOTHIYbEro X03:A1icTBa B Poccuiickont Pepgepanun go 2030 ropa» // C3
P®. 2014. Ne 28. Cr. 4107; ot 22.12.2018 Ne 2914-p «O6 yrBepxeHyn CTpaTernu pasBUTHs MUHe-
pabHO-ChIpbeBoOI 6asbl Poccuitckoit Pepepauyu fo 2035 ropa» // C3 PO. 2017. Ne 17. Cr. 2546;
0t 20.09.2018 Ne 1989-p «O6 yrBepxaernu Crparernu pa3BuUTHsA TECHOTO KOMIUTeKca Poccniickoit
®epnepaunn go 2030 roga» // C3 PD. 2018. Ne 53 (4. II). Cr. 8762.

' Tn. 5 u gp. epepanpHoro 3akoHa ot 28.06.2014 N 172-03 «O cTpaTernieckoM IIaHNPOBa-
Huu B Poccuiickoit @epepanym».
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ee peflakiys He NpUHATA. /151 HeIpepbIBHOCTH CTPATErM4ecKoro IJIAHMPOBAHMS
B OnmypKaiiliee BpeMs HOJDKEH OBITh MOATOTOBJIEH IIPOEKT BOJHON CTpaTeruy Ha
odepenHoi nepnoj. Kpome TOro, Bo-nepBbIX, CTaOMIBHOCTD U HEIPEPHIBHOCTD
CTpaTernMyecKoro yIpaBeHMs BCe JKe NO/DKHBI ObITh ITOJKpeIIeHbl 3aKOHOJa-
TeJIbHBIMU aKTMI. BO-BTOPBIX, COOTBETCTBYIOIINE CTPATEIMYeCKIEe ITIOTHOMOYNA
JIOJDKHBI OBITH 3aKpeIIEHBI 32 OPraHaMU OCY/JapCTBEHHO B/IACTY KaK IOCTOSH-
HO JIeMICTBYIOLI/E.

Takum o6pas3oM, K MpenATCTBUSAM (OPMUPOBAHMUsI IUIAHOBBIX, CTpaTernye-
CKIX Ha4dajl B IPUPOJOPECYPCHON OTPACIN OTHOCATCS:

OTCYTCTBME B CUCTeMOOOPA3YIOIIMX U VHBIX IPUPOROPECPYCHBIX (efepanb-
HBIX 3aKOHAX II0C/IeJ0BATE/IbHBIX IIPABOBBIX YCIOBUIL TOCYAAPCTBEHHOTO CTpaTe-
ITMYECKOrO IUVIAHMPOBAHMA U CTPATETMYECKOrO yIpaB/lIeHNA UCIO/Ib30BAHNEM U
OXPaHOI IPUPOJSHBIX PECYPCOB;

Hepa3pabOTaHHOCTb HA JOKTPMHAIBHOM ¥ 3aKOHOJATe/IbHOM YPOBHAX KOH-
LIENILIUY CTPATerM4eCKOrO YIIPaBIeHNA VCIIO/NIb30BAHEM IIPUPOJHBIX PECYPCOB;

HEPAa3BUTOCTb MHCTUTYTOB TOCY[JaPCTBEHHOIO YIIpaBJI€HNSA, HaIlpaBJIE€HHbIX
Ha y4eT U IUTAHMPOBAHMe MCIIOIb30BAHNA IPUPOIHBIX PECYPCOB;

BEeJJOMCTBEHHBIII IIOAXO/] B YIIPABJIEHUN VCIIONIb30BaHMEM IIPUPONHBIX PeCyp-
coB'!, HECKOOPAVHNPOBAHHOCTD AEATETBHOCTH YIIOTHOMOYEHHBIX OPTaHOB;

JIeKIapaTMBHOCTb, (PPAarMEHTAapPHOCTb M HECOITTACOBAHHOCTb JIOKYMEHTOB
CTPaTern4ecKoro IJIAaHVMPOBaHUS;

HEepasBUTOCTb MHCTPYMEHTOB 00ecIiedeHs peany3ayy IPUHATHIX JOKYMeH-
TOB CTPATErM4eCKOro IUVIAHNMPOBAHNA U OTBETCTBEHHOCTH 32 VX HEUCIIOJTHEHE.

3. MpuvHUMNbLI NPaBOBOro ooecne4yeHus cTpaTerm4yeckoro
naaHUpoOBaHUSA B npupoaopecypcHoi chepe

[lna popMupoBaHMA MeXaHM3Ma CTPATETNIECKOTO INTAHNPOBAHNA KaK B IIPH-
ponopecypcHoit chepe, Tak U B chepe obecriede N COIMATbHO-9KOHOMIIECKO-
O Pa3BUTHA TPeOyeTcs, YTOOBI B TOM U JPYTOM C/Tydasx CTpaTernyecKoe IIaHM-
poBaHMe BBICTPANBATIOCh Ha COITTACOBAHHBIX MOAXO/AX I, YTO Hanmbosee BayKHO,
COITTACOBAHHBIX NpUHLIMIIAX. I[09TOMY OCHOBHbIE IIPUHLIMIIBI, 3aKPEIIEHHbIE B
cr. 7 ®efepanbHoro sakoHa Ne 172-03, 3acmy>KMBalOT BHUMAHUA B paMKax MC-
clIemyeMoli TeMbl. Bce yKasaHHbIe HA3BaHHOJ CTAaThel IPMHLIIBI AKTYya/IbHBI JI/1A
BBICTPaMBAHUA CTPATETMYECKOTO I/IAHMPOBAHMS IIPUPOIOIOIb30BaHNA.

IIpyHOMN eAMHCTBA M IETOCTHOCTM PACCMATPUBAETCA KAK CYLIECTBEHHOE
o6ocHOBaHNe GOPMMPOBAHNA CUCTEMBI CTPATETMIECKOTO II/TAHNPOBAHMSA U TOCY-

" OtpenbHble GYHKIMM, BaXHbIE I CTPATETMYECKOrO IUIAHVPOBAHUS, PaCCPENOTOYEHDI
MEX/ly Pas/IMYHbIMM OPTaHAMM VICHOIHUTEIbHON BIacT — MunskoHoMpassutus Poccun, Mun-
cenbxo3oM Poccun, Munnpuponst Poccun, Munsuepro Poccun, Pocpeectpom u sip.
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JApCTBEHHOTO CTPATeTMYeCcKOro yIpaBJIeHNs IPUPOJONIONIb30BaHMeM, 6e3 Jero
1[e/IOCTHOCTD JAHHOTO MHCTPYMEHTA He JOCTUTHYTA.

IIpyHIn pasrpaHNYeHNs MOTHOMOYMNIA, B COOTBETCTBYY C KOTOPBIM y4acT-
HYKV CTPATerNMYeCKOTo IIAHMPOBAHNS CAMOCTOSITENIBHO OIIPe/ie/IsIIoT LI/ U 3a-
lauyl COLMATbHO-9KOHOMMYECKOTO pasButusi Poccuu, cyobekToB depepannm u
MYHMIIMIIQTBHBIX 00pa3oBaHmil M obecriedeHNs HallMOHATbHON 0€30I1acCHOCTY, a
TaKOKe ITYTY JOCTYDKEHMS STUX LieJIell M pellleHNs 9TuX 3afad. [Tpoekmys faHHOro
IPVMHIMIIA Ha OTHOILIEHNS IIPUPOJIOTIONb30BaHMs TpebyeT yrouneHus. Ctpareru-
poBaHMe B IPUPOLOPECYPCHOI chepe Ha pasHBIX YPOBHAX IIyOIMYHOI BIAaCTY He
JOJDKHO IIPUBOANUTD K KOH(MIMKTAM U3-3a UCIIOTb30BaHV IPUPOJHBIX PECYPCOB,
PacIoNoXKeHHBIX Ha OJHON U Toi1 >ke Teppuropun. K npumepy, sammanupoBaH-
Hoe pasBuTHe QeepaTbHOI TPACChl HE MOXKET BCTYNaTh B KOHQIUKT C PEruo-
Ha/IbHBIMM IUIAHAMU Pa3BUTI MaJIbIX TOPOJIOB, €C/I IIPeII0IaraeTcsl OCBauBaTh
OIHM U T€ K€ TepPUTOPUIN.

Kpome Toro, ckmajipiBaeTcsl HpaKTUKa pa3pabOTKM MPUPOOPECYPCHBIX CTpa-
TErnit, IPEUMYIeCTBEHHO Ha efiepanbHOM ypoBHe. bosbias 4acTb IpUPOIHBIX
pecypcoB oTHeceHa K QefiepanbHOM COOCTBEHHOCTH, U MMEHHO (efiepaibHble Op-
TaHBbI MICIIOTHUTE/IbHO B/IACTY OTBETCTBEHHBI 33 BBIPAOOTKY 1 peann3alnio rocy-
JapCTBEHHOI MONMTUKI B COOTBETCTBYIOLIEN cepe.

BakeH 1151 obecriedeHMs CTpaTern4ecKoro IIaHMPOBaHMs B IIPUPOROPECypC-
HOJI cepe 1 MPUHINI IIPeeMCTBEHHOCTH M HenpepbIBHOCTH. Ero peamsanys
TpebyeT mpu paspaboTKe OuepeJHBIX HOBBIX CTPATEIMYeCKUX JOKYMEHTOB 0bpa-
IIeHVA K pe3y/lbTaTaM peajn3aluy paHee NMPUHATHIX JOKyMeHTOB. Ho nMeHHO
3TOT IPUHIMII IPAKTUYeCKN He feiicTByeT. Tak, B exerogHsix ['ocymapcrBeH-
HBIX ToKmafax «O cocTossHMM 1 06 OXpaHe OKPY>Kalollleil Cpefibl», B MHBIX TOCY-
JAapPCTBEHHBIX M VMHBIX aHAIMTUYECKUX MOK/IAflaX, aHATUTUYECKUX JOKYMEHTax
DenepanbHOI CTYXOBI TOCylapcTBeHHOI cTaTncTky (Poccrata) n B MHBIX J10-
KyMeHTaX OTCYTCTBYeT MHpOpMaLus 00 aHa/M3e peannsauy JOKyMeHTOB CTpa-
TEIM4YeCKOTO IVTAHMPOBAHNA B cepe IPUPOLOIONTb30BAHNA.

IIpyuHIMn c6amaHCUPOBAHHOCTHM CHCTEMBI CTPATeTMYeCKOTo IUIAHMPOBa-
HUS, COTJIACHO KOTOPOMY JJO/DKHA OBITh 0OecriedeHa COrIaCOBAHHOCTD 1 cOa/TaH-
CHPOBAaHHOCTb TaKMX JOKYMEHTOB II0 IIPMOPUTETAM, LIe/ISIM, 3a/jadyaM, MEPOIIPH-
ATUAM, T0Ka3aTesAM, (PUMHAHCOBBIM ¥ MHBIM pecypcaM M CpPOKaM pean3alini,
OYeHb Ba)KeH IPYU BKIIOYEHUY B CUCTEMY CTPATETMYeCKOTO IITAHUPOBAHNS IPK-
POZOTIO/Ib30BaHNA. DTO HODKHO O3HAYaTh KaK COITIACOBAHHOCTD BCEX JOKYMEH-
TOB B UIX PECYPCHOM 00ecIiedeHN , TaK U COITTaCOBAHHOCTD MEX/Y JIOKYMEHTaMIU.
CornacoBaHue J0O/DKHO IIPOUCXOAUTD U B peTpocnekTuse. OTHAKO peannsanius
3TOTO NMpUHIMNIIA Harboriee 3aTpygHeHa. [IpyunHOIl 3TOTO AB/IAETCA OTCYTCTBUE
06513aTeIbHOT B3aMMOCBSI3Y MKy JOKYMEHTaMy CTPATerM4ecKoro IIaHpoBa-
HYISL Y HEJOCTaTOYHOE BHYMAaHIE K MHTETPUPOBAHHOMY HOIXO/Y B CTPATeTrMpo-
BaHUIL.
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IIpununn pesynbratuBHOCTH U 3P HEKTMBHOCTH CTPATETMIECKOTO IIAHM-
POBaHMNsI, 3aK/TIOYAIOLINIICSA B HEOOXOIMMOCTY BbIOOpa Hambosee ONTUMaTbHBIX
IyTelt JOCTVDKEHVIS 1ieTIell COLMaTbHO-9KOHOMIYECKOTO Pa3BUTISL M HAIJVIOHATIb-
HOJI 6€30IIaCHOCTY, TTO3BOJIAIIINX JOCTUYD 3aJjaHHbIE Pe3y/IbTaThl C HaVIMEHb-
VMU 3aTPaTaMy PeCypCcoB, JO/DKEH Peal30BBIBATbCSA C YYETOM 0COOEHHOCTE
PAaLMOHAIBHOTO MCIIOb30BaHMA IPUPOIHBIX PECYPCOB, a 9)(HEKTUBHOCTD HODK-
Ha OLIEHMBATbCS C TOYKM 3PEHMUs JOCTVDKEHMs IieJieil YCTOMYMBOTO PasBUTUA.
Il 9TOTO HY>KHBI 9KOTOTO-9KOHOMMYECKNUI aHA/IN3 U M3ydeHNe B JOKYMEHTax
CTpaTernyecKoro IIaHNPOBaHMsI 0O0CHOBAHHOCTY 3aTPaT PecypcoB.

Peanusaiuss mMpUMHOMUIIA OTBETCTBEHHOCTH YYaCTHUKOB CTPATETMIECKOTO
IVIAHUPOBAHUA B cepe MCIO/NIb30BAHNUA U OXPAaHbl IPUPOJHBIX PECYypcoOB, Ha
HAIIl B3IJISATI, HE MOXKET OBITh Ol[eHeHa [JOCTOBEPHBIM 0OpasoM. FOpumuyeckas oT-
BETCTBEHHOCTb YYaCTHUKOB CTPATETMYECKOTO IVIAHMPOBAHM He ACHA, @ OCHOB-
HBbIe TIOIXO/BI K ee MpUMeHeHnIo He paspadoransl [Komsaruu [I.J1., 2015: 16-23].
B Hacrosiiiee Bpemsi, HeCMOTPsI Ha 3aKperieHue B CT. 45 QefrepanbHOro 3aKOHa
Ne 172-®3 npaBusia, OCHOBaHMUs IPYBJIEYEHNSI YKa3aHHBIX JINIL K IT€Pe4VC/IeHHbIM
BBIIIIE BU/IaM [IPAaBOBOJI OTBETCTBEHHOCTY 3aKOHO/ATENIbCTBOM He IIPelyCMOTpe-
HBL. BMecTe ¢ TeM 9TOT NpUHIMIT BaXKeH Jis 00ecriedeHNsl OTBETCTBEHHOCTH 3a
HepalMOHa/IbHOE VCIIO/Ib30BaHNe IPUPOLHBIX PECYPCOB, €C/IU OHO IPOUCXOUT
B CBSA3M C peanu3sales JOKYMEHTOB CTPAaTerN4ecKoro IIAHNPOBAHMSL.

Ipunuun npospayHocT (OTKPHITOCTH) CTPATErMIECKOTO INIAHMPOBAHNS,
3aK/TIOYAOIUIICA B HEOOXOAMMOCTY O(UIVATBHOTO ONyOIMKOBaHNS JOKYMEH-
TOB CTPATETrM4ecKoro IVIAHMPOBaHYA (3a MCK/II0YEHVEM JOKYMEHTOB VU UX OT-
Jie/IbHBIX TT0/I0KEHMI), aKTYaJIeH 1[I IPUPOROPeCcypCcHOI cdephl'?.

Heob6xoqumMocTp peanns3anuy NPUHIMIA PEATMCTUYIHOCTH JIeTaeT BKITI0Ye-
HIle TIPUPOJIOTIONb30BAH B IIPOLIECCHI CTPATErMYeCKOTO IJITAHNPOBAHNS Hanbo-
jilee aKTYalIbHBIM. DTOT IIPUHINII TECHO CBS3aH C MPUHIUIIOM PeCypCcHOII 0fe-
ciedenHocty. O6a NpUHLMIA MOTYT ObITb peann3oBaHbl, €CM OYAYT y4TEeHBI
pecypcHble YCIOBYSA, OTpaHNYeHNA M puUcKu. Iy peanmmsanuy NpUHLINAIIOB Tpe-
OYI0TCsI He TO/IBKO JOCTOBEPHBIE CBeJleHNs 00 VICIIONIb3yeMbIX IIPYPOJHBIX pecyp-
cax, HO M YeTKUII CTpaTern4ecKuii I/IaH MX PallyiOHaIbHOTO VCIIO/Ib30BAHMS IS
Pa3/IMYHBIX IIe/Iell COLMATbHO-9KOHOMIYECKOTO PAa3BUTHS.

12 TIopsimok oyLMaTbHOTO OIy6IMKOBAHNA 3aKOHOATE/IbHBIX M MHBIX HOPMAT/BHbIX ITPaBO-
BBIX aKTOB IIpeJycMOTpeH nonoxenuamu PegepanbHoro sakoHa ot 14.06.1994 Ne 5-O3 «O no-
psAKe OIyOIMKOBaHUA U BCTYIUIEHMA B CUITY (efiepalbHbIX KOHCTUTYIVIOHHBIX 3aKOHOB, defe-
panbHBIX 3aKOHOB, akToB manat Penepanbroro Cobpanusa» (C3 PD. 1994. Ne 8. Cr. 801), a Takxke
ykasom IIpesupenta Poccun or 23.05.1996 Ne 763 «O mopsifike onyO/nIMKOBaHWs M BCTYIUIEHVIS
B cuny axkToB IIpesugenTta Poccuiickoit @enepanuy, Ilpasutenpcrsa Poccuiickoit Gepepanym u
HOPMAaTUBHBIX IIPABOBBIX aKTOB (hefiepabHbIX OPraHOB MCIIONHUTeNbHOI BacTi» (C3 PO, 1996.
Ne 22. Cr. 2663).

78



E.A. lannHoBsckas, M.B. NoHomapeB. CTpaTern4eckoe niaHnpoBaHne B NpupoLopPeECYPCHOM... C. 65-86

[TpmHIUI pecypcHOIT 06eCIIedeHHOCTH BayKeH U B IIPUPOJOPeCYpcHOII cdepe.
Crnenyer OTMETUTD, YTO MPAKTUYECKN BCe JOKYMEHTBI CTPATETMYeCKOrO IIAHM-
pOBaHMA He CORepXKAaT yKasaHMsA Ha VICTOYHUKYU (VHAHCUPOBAHUA MEPOIPUs-
TUI, HAIIPAB/IEHHBIX Ha JOCTV KEHNE TIOCTaBIEHHBIX MMH LIe/IEBBIX [TOKa3aTeNeit,
YTO CyIIeCTBEHHBIM 00pa3oM 3aTpyAHsAET UX focTivkeHue. Hecobmonenne fnan-
HOTO NPMHIUIIA IPOABJIAETCA, B YJaCTHOCTH, IIPU CTPATEIMYeCKOM IIAHMPOBa-
HIM XO3SJICTBEHHO! fiesATe/IbHOCTU B ApKTiiueckoit 3oHe Poccun. Hegocratkom
BCEX JOKYMEHTOB CTPaTErM4ecKOro IJIaHNPOBaHUA 0 APKTUKe AB/IAETCA UX He-
KOHKPETHOCTb, BBIP@)KAIOIIAACA, B TOM YMC/IE€ B Pa3pbIBE MEXY 3aABIE€HHBIMU
esAIMM U pecypcamu i ux peanysanyu [YKaBoponkosa H.I'., Aradonos B.b.,,
2019: 161-164].

OpHUM 13 K/TI04eBbIX IPUHIUIIOB CTPATETN4eCKOro I/IAHUPOBAHNS ABJIAETCS
NPVHIIL U3MEPAEMOCTH Lie/ieii, KOTOPBI, B CBOI 04epe[ib, NO/DKEH Peanmnso-
BBIBATbCS IIyTeM OOecCIIedeHVsI OLIEHKM JOCTVDKEHVA Iiefieil COLMalbHO-9KOHO-
MUYECKOTO PasBUTUsA U obecledeHUs HalMOHANIbHO OesomacHocty Poccum ¢
JVICTIO/Ib30BaHMEM B IIPOIlecCce CTPATETNYeCKOTO IVTAHMPOBAaHMSA: 1) KOMYeCTBeH-
HBIX 1 (M/IM) KaueCTBEHHBIX IIe/IeBbIX IIOKa3aTeseil; 2) KpUTepueB U METOJJOB UX
OLI€HKI.

Peanusanys gaHHOTO NPUMHIMIIA B IIPUPOROPECYPCHOI cepe BO3MOXKHA IIy-
TeM IIOCTAaHOBKM LIeJIEBBIX ITOKa3aTeslell ¥ UX YCTaHOBJIEHMS IUIAHOB IO UX JIO-
CTVDKEHMIO B CPeIHeCPOYHOI TepcnekTuBe. Tak, Bognaa crpaterna Poccun ycra-
HaB/IMBaJIa 1ie/IeBble II0Ka3aTe/IN YIebHOM BOJOEMKOCTY BaJIOBOTO BHYTPEHHETO
IIPOZIYKTa, KOTOpbIe HO/DKHBI Obly B 2020 TOIy CHU3UTHCA 110 CPABHEHMIO C I10-
kasaresamy 2007 roga Ha 42% u cocTaBuUTb 1,4 Ky6. M/ThIC. py6eit (B ieHax 2007
ropa). Taxxkxe CrpaTerneil ycTaHaBIMBaIUCD IjeJieBbIe TIOKA3aTe/Iy IIOT€Pb BOJbI
IpY TPAHCIIOPTUPOBKE, KOTOPbIe HO/DKHBI ObM ObITH B 2020 rofy COKpaljeHbI
10 cpaBHeHMIo ¢ okasartesamu 2007 ropa (8 xy6. kM B rog, i 10% ot obmiero
o6beMa U3BATIS BOJHBIX PECYPCOB U3 MIPUPOJHBIX UCTOYHUKOB) 10 5%. K coxa-
JNIeHNI0, 3¢ (PeKTUBHOCTD YCTAaHOBIEHHOTO MeXaHN3Ma IT0Ka OLIeHUTDh HeBO3MOX-
HO, IIOCKOJIbKY pe3ynbTaThl peanmsanuy Crparerny He OIyO/IMKOBAaHbI, HOBas
BOJHas CTpaTerMs He YTBEP>K/EHa.

Crpaterueii passutusA necHoro komiiekca Poccun no 2030 roga ycraHaBnmBa-
I0TCA K/II0YEBbIe TI0OKA3aTe/ Pa3sBUTHA 1ECHOTO KoMIteKca 1o 2030 roga B uHep-
iyonHoM (1), 6azoBoM (B) u crparernueckom (C) cuenapusax B neHax 2016 roga
(ITpnmoxxenne Nel7). CoOTBETCTBYIOLIVE Lie/leBble TIOKA3aTeNny YCTAHOBIEHBI B
Crparernu pasBUTUA 0OXOTHUYbEro xo3siicTBa 1o 2030 ropa, Ctparerun paspu-
TV pHIOOXO03SVICTBEHHOTO KOMITEKCa Ha mepuof 1o 2030 ropa. Peanusanys fau-
HOTO NPYHLMIA TOTpebyeT BHEAPEHNS PsAfa MHAMKATOPOB B L[eJIIX M3MEPEHUA
He TO/bKO JOCTVDKEHMA 1ie/lell paljiOHaIbHOTO MCIO/Ib30BaHNA PUPOJIHbIX pe-
CypcoB, HO 1 ycroitausoro passutus [Hukonopos C.M., 2020: 22].

79



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

VI3 mpuHIMIa N3MepsieMOCTH 1ie/iell BhITeKaeT MPUHIMUII COOTBETCTBUS IO-
KasaTeJiell Ie/IsIM — II0Ka3aTel, COfep>Kalyecs B JOKYMEHTaX CTPAaTernIecKo-
O IJIAHVPOBAHUS 1 JOIIOJTHUTE/IbHO BBOAVMBIE IIPY MX KOPPEKTUPOBKE, a TAKXKe
IIPY OLieHKe JesATeTbHOCTY OPTaHOB ITYOIMYHOI BIACTH, JO/DKHBI COOTBETCTBO-
BaTh IeJIIM COLMA/IbHO-9KOHOMIYECKOTO Pa3BUTMS U HAIIOHA/IBHOI Oe3orac-
Hoctu Poccum.

Peanusanmm sToro NpyHIMIA B IPUPOJOOXPAHHOIL cepe B M3BECTHOI Mepe
CrIOCOOCTBYET YTBEPIKIEHME METOLOTOTMYECKIX OCHOB OL[€HKM MeSITeNbHOCTU
OpraHOB IYO/IMYHOI BIIACTI VICXO/iS U3 KpUTEepUeB 00ecIiedeH s KauecTBa OKpPY-
JKAIoIL[eil Cpeibl ¥ PAlMOHAIBHOTO VMCIIONb30BaHMsA IIPUPORHBIX PECYPCOB IIpK
IPUHATUN BIACTHBIX pelteHnit. Tak, Harpumep, B HacTosiiee BpeMs B [lepeueHpb
1oKasaresieit OlleHKY 9P PeKTUBHOCTY eSTebHOCTY BHICIINX JOIKHOCTHBIX JINIY
(pyxoBoaMTeIell BBICIINMX MCIIOTHUTEIBHBIX OPraHOB IOCY/JapPCTBEHHOII BJIACTH)
CcyOBeKTOB emepaluy 1 JesITeTbHOCTY OPIaHOB VICIIOTHUTE/IBHOM BIAaCTH Cy0'b-
exToB (yTB. YKasoM [Ipesunenta Poccuiickoit @epgepanyy ot 25.04.2019 Ne 193)"
BXOINT KauecTBO OKpy»Kaoliieit cpefs! (11. 13), mpu aTOM ycTaHoBeHa MeToanka
pacyera YKa3aHHOTO IIOKa3aTesIA 32 OTYETHBIN Hepyoy (Ipomureammii rog) .

Opnaxo B [Tepeune mokasatesneit orjeHKM 3¢ HeKTUBHOCTI [esATeTbHOCTU Op-
raHOB MECTHOTO CaMOYIIPaBJIeHNs TOPOACKUX OKPYTOB U MYHMIIMIIATBHBIX pail-
oHOB (yTB. YkasoMm IIpesunenta Poccuiickoit @enepanum ot 28.04.2008 Ne 607) "
KPUTEpUEB, CBA3aHHBIX C KaUeCTBOM OKPYXKAIOI[eil CPefibl, paliMOHAIbHBIM VIC-
II0/Tb30BaHMEM IIPUPOTHBIX PECYPCOB HeT.

Taxum 06pasoM, XOTs K IOTHOMOYMSIM OPTaHOB MECTHOTO CaMOYIIPaBJIeHNs
3aKOHOJIaTEeIbCTBOM OTHECEH Psijf BaXKHBIX IOJTHOMOYMIT B cepe IPUPOLOIONb-
30BaHN U OXPAHBI OKPY’KaolIlell Cpefibl (B 0671aCTH 3eMeNbHBIX, TECHBIX, BOJJHBIX
OTHOLIEHNII, OOpalljeHNsI C TBEP/bIMU KOMMYHIbHBIMM OTXOJAMU I T.I1.), OL[eH-
Ka 93¢ HeKTUBHOCTI TOIT ESATENBHOCTY, B TOM YMCIIe VI IIPY pean3auyn JOKY-
MEHTOB CTPAaTernyecKoro IIaHNPOBaHNMA, GaKTUIECKN He TPeLyCMOTpeHa.

Peanusanuusi MpOrpaMMHO-I[€/IeBOTO MPMHIMNA CTPATETMYECKOTO IUIAHM-
poBaHus B chepe UCIIOIB30BAHNS Y OXPAHbI IPUPOIHBIX PECYPCOB HOJDKHA CO-
CTOATDb B TOM YNCTI€ B OIIpefie/IeHNY IIPMOPUTETOB I IieJIell PaIjIOHaIbHOTO VIC-
[I0/Tb30BAHNS IPUPOSHBIX PECYPCOB U OXpaHe OKPY>KAIoIlell Cpefbl, a TaKXKe B
pa3paboTke B3aMMOYBSI3aHHBIX IIO Ie/IIM, CPOKAaM peann3aluyl rOCyapCTBeH-

5 C3 P®. 2019. Ne 17. Cr. 2078.

4 Tlocranosnenne IlpaBurenscrsa P® ot 17.07.2019 Ne 915 «O6 yTBepK/eHUM METOANK pac-
4eTa I1oKasaTesel sl OLeHKM 3 PEeKTUBHOCTH [eATEbHOCTH BBICIINX JO/DKHOCTHBIX /1] (PYKO-
BOJMTE/IEl! BBICIINX UCIOTHUTENbHBIX OPraHOB TOCYAAPCTBEHHOI B/IacTH) CyObekToB Poccuiickoir
Depnepanyy U JeATeNbHOCTU OPIaHOB UCIOMHNUTENbHOI BIacTu cybbekToB Poccuiickoit Penepa-
LUY, @ TAaKXXe O MPU3HAHUM YTPATUBIIMMMU CUTy HEKOTOPbIX akToB IIpaBurenbctBa Poccuitckoit
Qenepauyn». IIpunoxenne Ne 12 // C3 PO. 2019. Ne 30. Cr. 4301.

15 C3 P®. 2008. Ne 18. Cr. 2003.
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HBIX JI MYHUIMIIAJIbHBIX IPOIPaMM, OIpefe/eHne 00beMOB M MCTOYHUKOB MX
buHaHCHPOBaHNA.

B menoM aHamyM3 NPUHLUIOB JIEMOHCTPUPYET, YTO IpU POPMUPOBAHUN CU-
CTeMbI CTPATErMYeCKOro IUIAHMPOBAHMA UCIIONb30BaHMe IIPUPONHBIX PeCypcoB
VIMETIOCh B BUJIy He B IIePBYI0 Ouepesib. ITO CIeflyeT He TONbKO U3 OIpeIe/eH I,
HO U ¥I3 TIepeYHs IPVHIUIIOB, KOTOPbIII BBIIJIAAUT HE TOIBKO HEJOCTATOYHO IIPH-
YPOUECHHBIM K OCOOEHHOCTAM CTpPaTerMpOBAaHNUA IPUPONONOIb3OBAHNN, HO 1
HenonMHbIM. OTCYTCTBYIOT, B YaCTHOCTY, IIPMHIIMIIBI, HETIOCPEACTBEHHO HAIPaB-
JICHHbIE Ha o0ecIedeHe MepaMi CTPATeTMYeCcKOro IVIAHMPOBAHNSA YCTONYMBOTO
PasBUTHUA U PallOHATBHOTO JICIIOIb30BAHNUA IPUPOSHBIX PECyPCOB.

3aknuyeHue

BBujy TOTO, YTO IIPUPOJHBIE PECYPCHI SBJISIOTCS OJHUMM U3 OCHOBHBIX pe-
CYPCOB COLMAIBHO-9KOHOMMYECKOTO PAa3BUTHUS, MEXaHU3M CTPATETMIECKOTO
IUTaHMPOBaHMs He OyheT MOMHBIM 0e3 ero pacupocTpaHeHus Ha cdepy mpu-
ponornonp3oBanmsa. Ha JOKTPUMHAIBHOM U 3aKOHOJATENBHOM YPOBHE CIIefyeT
copmynpoBaTh OCHOBHBIE KOHIIENTYa/lbHbIe IOAXOAbI K TOCYJAPCTBEHHOMY
CTpaTern4ecKOMy yIIpaB/IeHUIO IIPUPORHBIMI pecypcamu. Takxke crenyer cop-
MY/IMPOBATh OCHOBHbIE MPVHIMIIBI ¥ HOXO/BI TOCYJAPCTBEHHOTO CTpaTernye-
CKOTO IUTAaHMPOBaHMsI B cepe MCIOIb30BaHNSI ¥ OXPAHBI IIPUPOJHBIX PECYPCOB
KaK CaMOCTOSITE/IbHOTO HAIIPaB/IEHNs TOCYAAPCTBEHHOTO CTPATernvyecKoro Ivia-
HVPOBAHUSL.

B yacTHOCTM, Ha JOKTPMHAIBHOM U 3aKOHO/ATE/IBHOM YPOBHSIX HYXXHO CPOp-
My/IMPOBAaTh OCHOBHBIE ITPUHIINIIBI ¥ IIOAXO/BI K TOCYAAPCTBEHHOMY CTpaTernye-
CKOMY YIIPaB/IEHMIO IPVUPOJHBIMI PeCypcaMit KaK CaMOCTOSIT€/IbHOMY HallpaBJie-
HUIO TOCYAPCTBEHHOTO CTPATErNYeCKOTO IIAHNPOBAHNS.

B ocHOBHBIX crcTeMOOOpasyoIUX (efiepalbHbIX 3aKOHAX B cepe UCIIONb-
30BaHMsI ¥ OXPAHbI IPUPOJHBIX PECYPCOB ClIeAyeT 3aKPENNTh Psf KATETOPUIil 1
HOPM, OIpeJe/sIIUX POIb COOTBETCTBYIOLIETO MPUPORHOTO pecypca B COLM-
aIbHO-9KOHOMIYECKOM Pa3BUTIY O0OLIecTBa.

Heob6xoanma paspaboTka KOHIEMIMY TOCYHAPCTBEHHOTO CTPATErM4ecKoro
yIIpaB/ieHMsl VICIIONb30BaHMEeM IIPUPOSHBIX pecypcoB. CylliecTBEHHOe 3HaYeHue
nproOpeTarT MHCTPYMEHTHI yIeTa M MOHUTOPMHTA IIPUPOIHBIX PECYPCOB, IIIa-
HMPOBaHN 1 GalaHca UX MCIO/Ib30BAHNS Pa3/INIHBIMI XO3SIICTBYIOIINMY CYyO'b-
eKTaMu

B 3akoHOmaTeNbCTBE 1 JOKTPUHE YETKO HO/DKHBI OBITH OIIpefie/IeHbl TIPUOP-
TeTHbIE HAIPaBJIeHNsI TOCYJAPCTBEHHOI IOIUTUKY B 0O/TACTY IIPUPOJOIIONB30-
BaHus. OFHUM U3 TaKUX HAIPAB/IEHMI CIe[lyeT CYUTATh OOecIedeHne yCTONIn-
BOTO COLIMAIbHO-9KOHOMIYECKOTO PasBUTHS 00LIeCTBa.
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Hp]/[ COBEPILICHCTBOBAHNY 3aKOHOAATE/IbHBIX OCHOB CTPATETNIE€CKOIO IJIaHU -

POBaHVA HY>KIAKOTCA B pa3BUTUN IIPUHIOUIIBI U IIOTOKEHN A, HAIIpaB/IEHHbIE Ha
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Abstract

The subject of the research appear relations on strategic planning as an instrument
for ensuring the rational use and protection of natural resources. The purpose of the
research is to identify the problems of formation of the institute of state strategic planning
in the sphere of using and protecting natural resources in the Russian Federation, as well
as to formulate scientifically based proposals to overcome them. The article examines
the main legal problems of improving the institute of state strategic planning in the use
and protection of natural resources sphere, describes the socio-economic prerequisites
and difficulties in the development of this Institute in the system of state management of
natural resources, formulated proposals for the modernization of conceptual approaches
and legislative regulation of natural resource relations for these purposes. In the course
of their research, the authors use a number of special legal methods of cognition, in
particular, methods of legal modeling and legal forecasting. Using the method of legal
modeling, the authors consider the possibility of extrapolating legal tools used in the field
of strategic planning to the sphere of use and protection of natural resources. In turn,
using the method of legal forecasting, the authors identify the main promising directions
for the development of the strategic planning system in the natural resource sector, as
well as suggest possible ways to improve the legal regulation of relations in this area. As a
result of the scientific research conducted in this article, the authors come to conclusions
about the need to formulate and consolidate the basic principles and approaches to
state strategic management of natural resources as an independent direction of state
strategic planning; to consolidate a number of categories and norms that determine
the role of the corresponding natural resource in the socio-economic development of
society; development of the concept of state strategic management of the use of natural
resources to ensure coordination of activities of state authorities and local authorities
in this area. Both the legislation and the legal doctrine should more clearly define the
main priorities of state policy in the field of natural resources management, and also
need to develop principles and provisions aimed at their harmonization with the legal and
organizational conditions of state strategic management in the field of natural resources
management.
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PerynupoBaHue TpeboBaHunm

00 yObiTKax B lpaxaaHCKOM
kopekce Poccuiickoin Depepaumnmn
u NMpnHuMnax eBponemnckoro
KOHTPAKTHOIO U AEeNIMKTHOro NnpaBa

10.3. MoHacTbIpCKUiA

LoueHT, CeBacTONONbCKMM rOCYAaPCTBEHHbIN YHUBEPCUTET, 4OKTOP OPUONYECKNX HAYK.
Appec: 299053, Poccuiickaa dPepepauns, Ceactononb, yn. YHuBepcuteTtckas, 33.
E-mail: monastyrsky@mzs.ru

AHHOTAUMA

Llenbto HacTosiwel paboThl SBASIETCS OnucaHne BaXKHbIX MPaBOBbLIX FMpaHel rnaBHoOro snaa
MMYLLECTBEHHOM OTBETCTBEHHOCTM (YObITKOB) B CPaBHUTESIbHO-MPABOBOM acnekTe. [lo-
HATWE OTBETCTBEHHOCTU SIBNSIETCH K/OYEBLIM B HayKe rpaxaaHCKoro npaea. Ero yHusep-
canbHOEe 3Ha4YeHMe 3ak/iyYaeTCa B MOHETM3aUMKN HYyXMNX OTpULUATENbHbIX MMYLLECTBEHHbIX
nocnencTBuii U BO3JIOXEHUM X GUHAHCOBBIX PE3YNbTaTOB HA NPMYACTHOro cyobekTa. B uc-
CnegoBaHnmM U3nararTca OCHOBHbIE NOSIOXKEHMNS AAHHOMO NPaBOBOro MHCTUTYTaA B Poccun
1 eBpOnenckmx ctpaHax. Ha 3ape umBmnnsaumm OTBETCTBEHHOCTb 3aK/o4anach B peakuum
Ha HecobnoaeHMe NpaBoOBbIX NPEeAnMCcaHii 1 BbiCTynana B Buae wrpada, Hanaraemoro B
KpaTHOM OT CTOMMOCTU yTpaThl pasmepe. 1o Mepe pa3BuTma 06LLeCTBa AEHEXHas penpec-
cus yxe knaccudbuumpoBanacb Ha rpakaaHCKo- U Yyrosi0OBHO-MPaBOBYIO, HA ABJSIOLLYIOCS
OTBETOM Ha JINYHYI0 0Ouay U Bbi3bIBAEMYIO HEMCIMOJIHEHMEM MMYLLECTBEHHbLIX 00S3aHHO-
CTeil — OoroBOpPHbIX M BHEAOrOBOPHLIX. BMecTe ¢ TeM HeycTolika He Bceraa obecrnednBa-
nla BOCCTaHoBNeHMe GUHAHCOBOIro COCTOSHUSA M OOHOBPEMEHHO CcO3aaBana npeanochiikm
ansa 3noynoTpebdneHnii. B ntore nonyyun pacnpocTpaHeHne apyrov cnocob 3awmTtbl cyOb-
€KTMBHbIX NMPaB — BO3MeLleHVe yObITKOB. Kpome Toro, B npodeCccnoHanbHbin 06mxon, BO-
Lina npaBoBas kKaTeropus ynyLeHHOW BbIrodbl, KAk BaXHbI KOMMOHEHT yObITKOB. B 3ako-
HoOaTenbCTBe Obll 3aI0KEeH MeXaHM3M PasBUTUS YIMOMSHYTOrO MHCTPYMEHTA, Tak Kak OH
onpenensncsa u kak «dyaylime pacxoabl Ha BOCCTAHOBIEHME HapyLUeHHOro npaea». K co-
XaneHuto, 3TUM aKTMBHO He MOJb3YITCS YYaCTHUKM CyAebHbIX MPOLECCOB, a CyAbW MNoKa He
BOCMPUHMUMAIOT TaKOro LUIMPOKOro NOHUMaHMS BO3MOXHbIX YObITKOB. B nccnemoBaHnm nony-
4YMI0 OTPAXKEHME CONOCTaBIEHME OTEYECTBEHHOM N €BPOMNENCKOM KOHLEMNLMIA N0 9TOMY MNO-
BoAy. BaxkHbIM 9KOHOMUYECKUM NapamMeTpoM NMOCTUHAYCTPMAaIbHOrO 00LLECTBA, a TakxKe 1
OCHOBOMOAraloLLMM Ero KPUTEPMEM BbICTYNAET CTPYKTYpPa BaNOBOro BHYTPEHHENO NPOAYK-
Ta c npeobnagatower gone ycnyr. Ix nponssoamntenn HecyT 6osiee CTPOryto rpaxaaHcKo-
NpaBOBYO OTBETCTBEHHOCTb, MOCKOJIbKY MPUCYXAAI0TCHA K BO3MELLEHMIO 1 38 NPaBOMEPHbIN
BbIXO[, N3 OrOBOPA C 3aKadynkamm, TOraa kak npaBoBas TPAAULIMA 3aK/Il0HaEeTCs B MPUCYXK-
OEeHNWN, TONbKO €CNN NNLLO AENCTBOBANIO HEMNPABOMEPHO. B CBA3K C 3TUM B UCCneaoBaHnm
[enaeTcs BbiIBO, O BO3paCTaHMM 3HAaYEHUS MHCTUTYTA YObITKOB M €r0 HOBOW PO,

87



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

KniwoueBblie cnosa

OTBETCTBEHHOCTb, YObITKM, BUHA, rpaxaaHckoe npaso, PETL, PECL, peanbHbliii yuiep6, yny-
LeHHas Bbiroga, crnofiHeHne 06s3aTenbCTBa B HAaType.

BnaropapHocTu: Ctatbs ony6svKoBaHa B paMKkax npoekTa no nogaepxke nybavkaumii aB-
TOPOB POCCUIACKMX 06pa3oBaTesibHbIX U HAYYHbIX OPraHM3auuii B HaydHbIX nagaHusx HUAY
BLU3.

Ana uutupoBaHusa: MoHacTbipckuii K0.3. PerynuposaHue TpeboBaHmin 06 yobiTkax B ['pax-
naHckom kopekce PD m MpuHumMnax eBponeinckoro KOHTPakTHOro U AeMKTHOro npaea //
MpaBo. XXypHan BbicLuei wkonbl akoHoMmukm. 2021. N2 2, C. 87-108.

YAK: 347 DOI: 10.17323/2072-8166.2021.2.87.108

BeeneHune

Llenpro HacTOsIIEN PabOTHI SIB/ISETCS OMMCAHME BaXXHBIX NPABOBBIX I'paHel
IJIaBHOTO BV/JA VIMYIECTBEHHOI OTBETCTBEHHOCTM (YOBITKOB) B CPaBHUTEIBHO-
IIPaBOBOM acIeKkTe. B cBA3M ¢ pasBUTIEM 9KOHOMUYECKOTO 060pOTa, COPOBO-
KJJAIOIIerocs BOCIIPOM3BOCTBOM ¥ NIPUYMHOXKEHNEM MaTepualbHBIX Oyar, 3a-
KOHOJJaTe/lb, Cy/ibl, OpUANYECKas HayKa JO/DKHBI MCKATh aJleKBaTHbIE IIPAaBOBbIE
MeXaHM3MBbI U1 CPeficTBa perynupoBanusA. [IpuMeHeHne Bcero creKkTpa IpefocTaB-
NAIeMbIX 3aKOHOJlaTelleM BO3MOXXHOCTel 3aBUCUT OT KadecTBa IOPUAMYECKOTO
BO3JIeICTBIUA, BOCTPeOOBAaHHOCTY U 3((HEKTUBHOCTI STUX NIPABOBBIX NPIEMOB,
OO/BIIMHCTBO M3 KOTOPBIX HEOOXOAMMO JyIi BOCCTAHOBJICHMs HapYIIEHHBIX
CyO'beKTVBHBIX TPXX/JAHCKIX IIpaB. Beayiyo posb cpeay HUX Urpaet Bo3Mellie-
HIIe YOBITKOB, KOTOPbIe HALlMOHA/IbHbIE IPABOIIOPAIKI PETYIUPYIOT O-PAa3HOMY.
BMmecTe ¢ TeM IOTeHIIMa/ 3TOTO YHMBEPCA/IbHOTO IOPUNYIECKOTO MHCTPYMEHTA 110
PARY IPUYMH PAacKpPbIT IPAaBOIPUMEHUTEIAMU He B IIOJIHOI Mepe.

Ha miepBblil B3I/IAL, MHCTUTYT YOBITKOB Ka)KETCA HETPAUIVIOHHBIM I KOH-
TMHEHTA/IbHOI ITPAaBOBOI cucTeMbl. BoccTaHOBMTE/IbHAA QYHKLNA TPAKIAHCKOTO
IIpaBa IIOHMMAETCS B ee paMKax, IpeX/je BCero, KaK MCIOMHeHNe 0053aTeIbcTBa B
HaType, T.e. B TOM BJJie, B KOTOPOM OHO BO3HUKJIO B CHJIY IOPUANYIECKNX (PaKTOB.
I[TIpy 5TOM B YCIOBMAX AMHAMUYHOI IIPAaBOBOI ¥ KOMMEPYECKOII Cpefibl ITI0J00HbIe
feiicTBus (Oe3eiicTBUE) CO CTOPOHBI OTBETUYMKA HEPENKO Y>Ke He MPefiCTaB/IAIT
IIS TIOTEPIIEBIIETO 3HAYNTEIbHON LIeHHOCTH. JI/IA TaKuX CIy4yaeB MOAXOAUT TOMb-
KO JICHe)KHOE YZIOB/IETBOPEHME KaK eMHCTBEHHO IPUeM/IEMbIII CIOCO0 KOMIIeHCa-
LIVIM yTpadyeHHOTO MMYIIeCTBA M/IV 3aMEeHBI HEIIOTyYeHHBIX MaTepUa/IbHBIX OJ1ar.

COOTBeTCTBEHHO, BO3MellleHle YObITKOB B IIOCTMHIYCTPUATbHBIX CTpaHaX
0ObEeKTVBHO CTAHOBUTCA OCHOBHBIM CPEICTBOM OXPaHBI CyOBEKTMBHBIX I'PaK-
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OAHCKKX IIpaB. BMecTe ¢ TeM, OpraHbl, paspellaliye CIIOpbl, He CIPaBJIAITCA
C IpUMEHEHNeM JaHHOTO IIPAaBOBOTO MHCTUTYTA M B HEKOTOPBIX CIIydasx a1bo
OTKa3bIBAIOT B COOTBETCTBYIOLINX MCKAX, IMOO 110 PA3INIHBIM IPUIMHAM YMEHb-
IIAIOT B3bICKMBaeMble CYMMBI. [laeT 0 cebe 3HATh 1 JOKTPYHAIbHAS HEOIIpefie/IeH-
HOCTb B OTHOLIEHNUY MeCTa YIOBIETBOPEeHNUs TpeOoBaHMIT 00 YOBITKAX B CCTEMe
OXPaHbl MHAVBUYa/IbHbIX IIPaB, CIy>Kalllell OCHOBHOJ 1Ie/IM IIPABOBOTO PETY/IN-
pOBaHNA, @ UIMEHHO, BOCCTAHOB/IEHNIO IIPEKHET0 MIMYILECTBEHHOTO COCTOSHMAL.

1. OCHOBHbIE 4epTbl FPaXXA4,aHCKO-NPaBOBOro
perynmpoBaHus yObITKOB B KOHTUHEHTanbHoi EBpone

JloKTp1Ha/IbHOE MCCIefiOBaHMe, 0COOEHHO C/IOXHBIX BOIIPOCOB, OOBIYHO BbI-
UTPBIBAET OT CPABHUTENBHOIO aHa/IM3a HAa OCHOBE COIIOCTABJIEHMA C OIBITOM
IIPAaBOBOT'O PETyIMPOBAHMA U IOKTPUHOI B JPYTUX CTpaHaX. ITO CTUMYIUPYET
IJIOIOTBOPHOE pa3MbIIJIEHNE Y IIOMOTaeT NPUATH K KOHCTPYKTUMBHBIM BBIBO-
naM. CunTanoce, HaIpuMep, YTO yueOHbIe IOCOOUA TeM JIydIle M COiepKaTelIb-
Hee, 4eM O0JIbIIYI0 MHPOPMAINIO O CXOHOM YPeryIMpOBaHUM TeX VIN MHBIX
IOPUYECKUX Ipo61eM oHM HecyT. OuepKM O HeyCTOMKaxX B TPaKJaHCKOM ITpaBe
MO>KHO COIIPOBOXK/IaTh JAHHBIMM O TOM, KaK/i€ CTaBKM IIPUMEHAIOTCA Iie-To B Kn-
Tae vy VIHJOHe3UM 110 aHaJIOTMYHOMY KpYTy cinydaeB. Ho mponssenieHns aBTopoB
Pa3HbIX CTpaH, MMUIYIINX, HAIIPUMED, O HOBBIX JJOCTVDKEHMAX B PACKPBITUM TaliHbI
aTOMHOTO AZpa, OyAyT 06/1afaTb COBCEM JIPYTOil HEMOCPENCTBEHHON I[eHHOCTbIO,
4yeM MH(pOpMaLA O IPAaBOBBIX OTKPBITYAX He IIPOCTO B IPYTOM I'OCYAAPCTBE, HO 1
B IIPABOIIOPA/KE IHOTO TUIIA TIPY [IPYTOil 9KOHOMIYIECKOI popMaluy, HONMUTIIe-
CKOM CTpOe U IIpY VIHOJI CTETIeHM BIIVIAAHMA CAaMOOBITHOCTY Ha IIPABOBYIO CHCTEMY.
Ectp pasHbIil ypoBEHb IPOHMKHOBEHMA KY/IbTYp B IpaBo. Hanpumep, TexHonoru-
4ecKy Haybosee MpOABUHYTAA CTpaHa — SMOHNMA — JNIIb B HeOONIBILION CTeIIeHN
CBA3BIBAET CBOE PasBUTME C POJIBIO NpaBa B €ro 3amajHoM NMoHuMaHuu. VI takoe
HeBHJMaHIe K I0PUINIECKOMY PeTyIMPOBaHNUIO BOBCe He (paTabHO. B yacTHOCTH,
B 3TOJ CTPaHe ITOYTY HET TSHKKMUX IIPEeCTYIUIEHNIL. SIOHCKas JOKTpMHA 10 YTO/IOB-
HO-IIPAaBOBOJI peakIVy Ha yOuiicTBa He OyzeT cofiepykaTenbHoit. [[1 ee pasBuTHA
i HAaIIOJIHEHM A He MIMEETCA MaTepUaa, MOAB/IAIOIIEIOCsA Ha I1e9a/IbHOM OIIbITE.

Wrak, cnegyer IOAYEPKHYTb, YTO CPaBHUTEbHOE MCCIENOBAHME IPUHOCUT
MaKCHMaJIbHYIO I10JIb3Y, €C/I HOPMBI, IIOCTY>K/BIINE €T0 IPEAMETOM, UCXOMAT, BO-
HepBbIX, 13 O/IM3KOIT B CHJTY UCTOPUY ¥ IVIBWIN3AIMOHHOTO Pa3BUTHUA KY/IbTYPHI,
BO-BTOPBIX, OT 60JIee BBICOKOPa3BUTOTO IIPAaBOIOpsAAKa 1 obujectBa. HekoTopble
CTpaHbl POJICTBEHHbI HaM B KYZIbTYPHOM OTHOIIeHuy, Kak-to: Cepbus, YepHoro-
pus, bonrapus, Ykpanna. Ho 3geck npaBoBas Hayka (110 KOIMYECTBY Y4€HBIX, ITy-
O/MuKanuii U T.I1.) He JOCTUIJIA TOTO YPOBHA Pa3BUTNUA, KOTOPbI O3BOIW OBI el
TeHepUpOBaTh, AHAIM3UPOBATD U OOCYXK/JATh NepefloBble HayYHbIE UJIeN.
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Han6onp1yio 11eHHOCTDb IpefCTaB/IsI0T 3aKOHOAATENbCTBA TOCYAAPCTB, I0PU-
CIIPYZieHLIMsI KOTOPBIX ObI/Ia OPYEHTUPOM Ji/IsI OCHOBOIIOTIO)KHUKOB POCCUIICKOTO
TPaXK/JAaHCKOTO IIpaBa ¥ 3aTeM IIOCTYXXNIIA MCTOYHMKOM OOMeHa B3IIAfaMM IO
TOJ M/IM MHOJ Ipo6IeMaTyKe depes obuieHne 1 mybakanuu. Peds uzger, 6e3 co-
MHEHUs, O CTpPaHaX KOHTMHEHTa/NIbHOV EBPOIIBI, MCIONB3YIOMNX KOAUPUIIPO-
BaHHOE IPaKIaHCKOE MIPaBo.

Ha BTOpOM MecTe HaxomuTcsa BemikoOpuranms — crpaHa ¢ r1ybodaiummn
OPUOMYECKNMY TPAGULINAMY, HO KapOVUHAIBHO APYTOJ IIPaBOBOV CUCTEMOM, B
KOTOPOJI IIpU OTBEeTe Ha HOBBII I0PUANYECKIUIT BOIIPOC MOXKHO He 00palaTbes K
3aKOHY, IIPMHATOMY IIap/IaMEHTOM, U JlaJiee OMMPAThCA HAa aBTOPUTETHOE TOJIKO-
BaHJI€, & ICXOAWTD U3 BEIYWICHEHHBIX CMBICTIOBBIX YacTell peleHNIi Cyi0B, IPUHS-
TBIX B IIPOLIUIOM, MHOT/]a BeCbMa OT/jalecHHOM. CTPYKTypa ¥ TepMUHOIOTHSA pac-
CYXX[IeHUII TIpY YperyMpOBaHNM BaXKHBIX OOIeCTBEHHBIX SABIEHMII 3[1eCh OYAyT
MPUHIMINAIBHO MHBIMHU, HO JI/IsI CPABHUTEIBHOTO MCCIEeIOBAHNUS JTIO0OIIBITHBI-
MU 1 one3HbiMu. Bennko6puranus Borxoput us EC, Ho ee mpaBoBble HapabOTKM
OCTAIOTCSI BKTIIOUEHHBIMY B 3aKOHO/]ATE/IbCTBA €r0 CTPaH.

BripoueMm, ecnmu BecTu peub O 3aMIMCTBOBAaHUM OIIBITA, IPUOPUTET, €C/IA He
MOHOIIONNS, JO/DKEH IPUHAJIeKATh IOPUCIIPYACHLIMN CTPaH KOHTVHEHTATbHO
EBpomnbl. B aToM perrnone npuHATH caepyoye YHUPUIVPOBAHHbIE aKThI JIA
VIMIUIEMEHTAI[} BO BHYTpPEHHee 3aKOHOJATe/lbCTBO: [IpMHINIIBI eBpoIeicKo-
ro goroBopHoro npasa (Principles of European Contract Law (zanee — PECL))
[Hesselink M., 2001: 9-22], ony6nukoBanHble B 1995, 1999 u 2002 rr.!, [TpuHIm-
bl genuktHoro nmpasa (Principles of European Tort Law (zanee — PETL)) [Ko-
muonb X., 2017: 189-267], usgannsie B 2005 1.2, 1 Mopie/nbHbIe IpaBUIa €BPOTIE-
ckoro yactHoro mpasa (Draft Common Frame of Reference (DCFR)) (2009)°. Ouun
CYMTAIOTCS HaymborIee COBEPIIEHHBIMY, BOOPABIIMIMY B Ce0s1 TydIIIyie JOCTVDKEHS
IOPUVYECKOI MBICTM JTOKYMeHTaMMI. bosee paHHWIT aBTOPUTETHBIN KOAUPUIIN-
POBaHHBIN TeKCT — IIpMHOUIBI MEXAYHAPONHBIX KOMMEPUYECKNX JOTOBOPOB
YHUIPYA (Principles of International Commercial Contracts (ganee — PICC)),
OHY6HI/IKOBaHHbIe B 1994, 2004, 2010 mn 2016 rr.* CornaiieHus, OCHOBaHHbIE Ha
HIX, IIMPOKO MCIIONIb3YIOTCS B MEX/YHAPOJHBIX TPETENCKUX pasOupaTenbCTBax.
Ho ocHOBY mpeparaeMbIx il 3aMMCTBOBaHUsI HOPM 00 YOBITKax ellle paHblle
sanoxmna Kousenuna OOH o oropopax MeX/[yHapOZHON KYIUIU-IIPOJAXKM TO-
BapoB (Convention on Contracts for the International Sale of Goods (mamee —
CISG)) (Bena, 11.04.1980). ITepeuncieHHble UCTOYHUKM B BOIPOCAX YOBITKOB

! Available at: https://www.trans-lex.org/400200/_/pecl/ (mara o6pamenns: 17.05.2021)
? Available at: http://www.egtl.org/PETLEnglish.html (zaTa o6pamenns: 17.05.2021)

? Available at: https://www.trans-lex.org/400725/_/outline-edition-/ (gaTa o6paijenns:
17.05.2021)

* O HeKOTOPBIX TeH/eHIVAX, cBsi3aHHbIX ¢ PICC, cm.: [Michaels R., 2014].
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IPeJICTAB/IAIT CO00I KOMIPOMICC MEX/Y YCTOSABIIMMICS BO33PEHNAMN CUCTe-
MBI common law 1 peleHNAMM pOMaHO-TepPMaHCKOTO (KOHTMHEHTAIbHOTO) TIpa-
Ba. OHNM BIOTHE IPVMMEHVMbI K BHEITHESKOHOMMYECKUM CHE/IKaM POCCUIICKIX
cy6pekToB. BakHO, 4TO M3 IATM Ha3BaHHBIX JOKYMEHTOB TPU IpeJHa3HAYEHBI
JUIS JOTOBOPHBIX OTHOILIEHNUII CTOPOH, @ OIH IOCBSAIIEH JIe/IMKTaM.

HauneM ¢ ocobeHHOCTel perynmnpoBanus yObITKOB B €BPOIENCKIUX TOCyAap-
crBax. CyIecTBYIOT pasinuysi MeXKAy TeM, KOTla KOMICHCUPYeTCsl HEeUCIIONHe-
HI€ JOTOBOPA, U TeM, KOT/ja ylepO IpUYMHEH JJe/IMKTOM. B iepBoM cirydae fieit-
CTByeT 0a30BBIN NPUHLMI 0€3BMHOBHOJ OTBETCTBEHHOCTU. [JO/DKHUK IUIATUT
BCET/Ia, HE3aBJCUMO OT TOTO, IPOSABII OH HEOCTOPOXKHOCTD 1 HeT. PECL nipu-
MEHSIIOTCS U K OBITOBBIM CIe/IKaM.

PICC® n CISG® HanmcaHbl 1yt KOMMepcaHTOB. OTBETCTBEHHOCTD, IOMIMO He-
OpeXXHOCTM U YMBIC/IA, 3aUKCUPOBaHa B HUX HECKOJIbKMMY K/TI0YeBBIMM (pasa-
MI. B poccuiickoM 3aKOHOJATeNbCTBE BMHA COCTaB/IACT HEIIPpeMEHHOe YCIOBYe
HaJIO)KeHMA CAaHKINIL, eCM TIOBpeXK/ieHa Belllb VIV He UCIIONHEeH Jorosop. Poc-
CHIICKVIe TIpefIIpYHUMAaTe 0053aHbl IIOKPBITh YOBITKM HE3aBUCVMO OT IIPOsIB-
nenHolt umn dolus vm culpa. VIX OTBeTCTBEHHOCTD Iake CTPOXKe, 4eM B EBporre,
¥ BOT movemy. JIuia, crapsigue mepep co0oil, Ipe>xfie BCEro, Ie/Ib M3BIeYeHNs
npuOBUIM, He TIATAT YOBITKY, IOABMBIINECS TOBKO BCIEACTBYE HEIIPELOTBpa-
TUMBIX COOBITHIT. COOBITHA, TTO IpeobIaatoliell TOYKe 3peHMs, JO/DKHBI OBITh
VI Ype3BBIYAITHBIMIY, T.€. €C/IN SIBJIEHME HeJIb3s1 OIPEeie/INTh KaK PefIKoe, XOTs HM-
KaK/MJ MepaMU ero ryOuTenbHbl 3¢ ¢deKT He OCTAaHOBUTD, IPeANPYHIMATENb
JIO/DKEH HeCTV 00A3aHHOCTDb 0 KOMITCHCALIMN JJaXKe HEeIIOy4eHHOro. 3a6acToB-
Ka MO>KeT OBbITh HEIPeJOTBPATUMOIL, HO ee, CKOpee BCero, Henb3s OyeT HasBaTh
Ype3BbIYaiHBIM COOBITVIEM.

EBpomeiiipl 0CBOOOX/AIOTCA OT OTBETCTBEHHOCTH IIpM Kyf#a 6ojee IIMPO-
KOM Kpyre OOCTOATENbCTB, KOTOpbIe BCETO JIMIIb HAaXOAATCSA «BHE KOHTPOJIA
JIOJDKHUKA»' U KOTOpBIe OH He MOT IpefBueTb. COOTBETCTBYIONIVIE TTOMTOKEHNA

° Ha o¢punnanpuom caiite YHUIPYA oTMedaeTcs, YTO LIe/IbI0 OTPaHMYeHUA Cepbl AeCTBIUA
JMMEHHO KOMMEpYecKVM XapakTepoM (commercial contracts) perylmmpyeMbIX JaHHBIM aKTOB
KOHTPAKTOB sIB/IsIeTCs1 000C06/IeHIE OT 06/1ac T HOTPeOUTeIbCKOro IIpaBa (consumer transactions),
JMeIOLIero CBOM COOCTBeHHbIe crienuduyeckne depTsl. Available at: https://www.unidroit.org/
instruments/commercial-contracts/unidroit-principles-2016 (mata o6pamenns: 10.02.2020)

¢ Crarbs 1 CISG ykasbBaeT MMEHHO Ha KOMMepUecKoe IMpeAIpuATHue CTOPOH, @ CT. 2 9TOll
ke KoHBeHIMu BHIBOANUT U3 cepbl peryIMpOBaHNUs OTHOIIEHVS 110 NPUOOpeTEeHNIo ToBapa Ais
JINYHOTO, CEMEITHOTO ¥ JOMAIIHEro MCIonb3oBanus. Available at: https://www.uncitral.org/pdf/
english/texts/sales/cisg/V1056997-CISG-e-book.pdf (zara o6pamenns: 10.02.2020)

7 Ha odunmanbaoMm carite YHUJIPYA ormeyaercs, 4To KoHLenT «force majeure» He AB/IAETCA
TOXK/IeCTBEHHBIM HU OJJHOJ 113 JOKTPUH, IPUHATHIX B CTPAHaX OOLIEro 1 KOHTMHEHTAIbHOTO IIpa-
Ba, ONPEJEALIINX B TOM UM MHOM 06beMe CofiepyKaHue HeIpeofoamnMoit cubl (hopc-Maxopa)
KaK 00CTOATENbCTBA, UCKIIOYAIOIIEr0 OTBETCTBEHHOCTh. HampoTys, JaHHBIT TepMMUH ObUT IpK-
HAT VICK/TIOYUTENIBHO B CHJIY €rO LIMPOKOI M3BECTHOCTY B MEX/YHApOLHOM TOProBoM obopore.
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umetorcs B CISG, PICC, PECL®. B jaHHYI0 KaTerOpuIo, CKopee BCero, IonagaoT
OTK/IIOUEHNE 9/IEKTPUYECTBA, 00BAJI Ba/IIOTHOTO Kypca 1 0COOEHHO HEIPeBUIN-
Mble IeVICTBM TPeThUX null. Mexay TeM, Takas GopMy/a aeT IMpOCTOp Jis yC-
MOTpEHUA CyZia B KXX/JOM OT/Ie/IbHOM CITydae.

Ho coBcem papyroit mopxon npuHAT B EBporne npu npucyxjeHun yobITKOB
BC/IEICTBIE Je/IMKTOB. [JTaBHBIM OCHOBAHMEM /Il STOTO ABJISIOTCA BIHA, OITACHAS
IesATeNIbHOCTD’, B UeM ObI OHA HU COCTOs1a'’, a TaK)Ke OT/ebHO TI00bIe IeiCTBIS
HOYMHEHHOTO 6e3 YIIOMIHAHMA O BIHE, HO TOJIBKO O HeCTIe[IOBaHUY TpeOyeMbIM
craHfapraM nosefeHus". Tak, MCIONb30BaHMe BPeLHBIX YEOOPEHMIT, MOTYIIUX
BbI3BaTh 3a00JIeBaHMe CKOTA, — 9TO MPUMEP He 3MU30Ma C «UCTOYHUKOM IIO-
BBIIIEHHOJ OIIACHOCTV», HO OTBETCTBEHHOCTY, KOTOPYIO 9TV MaHWUITY/IALUYU KaK
PUCKOBaHHOE MOBEJEHME CO3/JaloT . YBeCHUCTBIiT IpeMeT, OCTABIeHHBII Ha I0-
JIOKOHHUKeE, — ellle O[JHa VJUTIOCTPAILsI TAKOTO YPeBaTOTo BpemoM ferictus [Ko-
umonb X., 2017: 251].

Bpen He Bo3MelaeTcs, TeM He MeHee, B CIEAYIOLINX CIy4asx: eC/ MPUYM-
HUTEb 3amniancs (caMoobOpoHa), HeiiCTBOBAI IO HEOOXOOVIMOCTH, HBITAsCh
cebe TOMOYD, eC/IM OH HAJIe/ISA/ICS COOTBETCTBYIOIIEN KOMIIeTEHI[Mel BIaCTsAMI,
ec/y 4TO-1b0 MPeIPUHIUMAT C COTTACKsI IOTEPIEBIIEro VTN eC/TU MOCTefHII
IPUHST Ha ce0s1 PUCK Bpeja B CU/TY 3aKOHHOTO YIIOTHOMOYMSI — TaKOTO, KaK JINi-
neHsusi. COOTBETCTBEHHO, BO BCeX CUTYAIVAX, BbISBAaHHBIX HEOOXOAMMOCTBIO,
KOTJa NEMMKBEHT «elICTBOBAJI IETUTUMHO» %, €T0 OTBETCTBEHHOCTb OCTAeTCs Ha
YCMOTpeHMe Cyfia, KOTOpOoe MOXXeT IPOSBUTHCSA B CHIDKEHUM pa3Mepa YOBITKOB
«B 9KCTPAOPAMHAPHBIX C/Tydasx»'*. OcBOOOKIEHMEe OT TaK Ha3bIBa€MOJl CTPOTOI
OTBETCTBEHHOCTH TaKXXe 00eCHedYrBaoT MPsIMO Ha3BaHHBIN (Hopc-Makop Win

Available at: https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2016
(mata obparnenns: 10.02.2020)

 Tak, B cT. 79(1) CISG ykasbiBaercs: «CTOpOHa He HeCeT OTBETCTBEHHOCTH 3a HEVCIIOJIHe-
Hite II060T0 13 CBOMX 00513aTe/NbCTB, €C/IN JOKaXKET, YTO OHO OBbITIO BHI3BAHO IPEILSITCTBIEM BHE ee
KOHTPOJISL 11 9TO OT Hee HeJlb3si ObUIO pasyMHO OXXWAATb IPUHSITHUS 9TOTO NMPEMATCTBYUS B pacyeT
PV 3aK/II0YEHNUM JOTOBOPa MO0 M30eXXaHNs WM IIPEOfO/IeH sl 9TOTO NPEISTCTBYS WM €ro II0-
criefCcTBuUI». AHamorndHsle GOpMyIMpoBKY copepkarcs B ¢T. 7.1.7 PICC, ct. 8:108(1) PECL. Cm.
rakke: [Hesselink M., 2001].

° O cdepe perynmpoBaHus cTporoit orseTcTBeHHOCTH (strict liability) 8 PETL cm.: European
Group on Tort Law. Principles of European Tort Law: Text and Commentary. Vienna, 2005. P. 101-
110.

10 Art. 1:101(2) PETL.
' Art. 6:102(1) PETL.

12 Hanpumep, B OTHOLIEHNN BPeMia XXI3HM YKA3bIBAETCSI, YTO «KOT/QA AEJICTBIIS SIB/IS/INCD IIPH-
YJMHOIA... BOIIPOC O TOM, C/IeflyeT JIY U J{O KaKOoil CTeleH) BO3JIaraTh yijepb Ha JIMI0, 3aBUCHUT OT
TaKMUX PaKTOPOB, KaK... CTEIIeHb OOBIYHBIX XI3HEHHBIX PUCKOB» (CT. 3:201 PETL).

13 Art. 7:101(1) PETL.
4 Art. 7:101(3) PETL.
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IeVICTBUA TpPeTbero nmia’, a He 00CTOATE/NbCTBA BHE KOHTPOJISA, KaK B CIydasx
C IOTOBOPHBIMM CAaHKIMAMU. Takoil MOJXOM ¥ MHTEPeCeH, ¥ MOXKeT IIOCTY>KUTb
MaTepuaaoM Jjid 3aMCTBOBAaHMA.

CornacHo 006Cy>X1aeMbIM JOKYMEHTaM IIPY HEVICIIOJTHEHUY JJOTOBOPHBIX 00e-
IIaHUI B OTCYTCTBYUE 0OCTOATENBCTB BHE KOHTPO/IA JO/DKHMKA HACTYIIAET €To OT-
BETCTBEHHOCTh. Hudero He roBOpUTCS O MIPUYMHHOI CBSI3U, BHE, HEOOXOIMMO-
cru ux gokassiBauys. Hu PECL, uu PICC, 1y, Tem 6071ee, CISG c ee y3koii chepoit
perynMpoBaHKA KYIUIM-IIPOAAXKM, K TOMY >Ke M He BCeX JIBVDKMMBIX Bellleil, He CO-
fiepKaT oOLIVX 11 6a30BBIX CTATell O HEOCTOPOXKHOCTH, YMBIC/IE Y Kay3aIbHOCTI
noBefenus Hapymutensd. B PICC pasMep yObITKOB CHI)KAeTCsI He IIPOCTO 3a IPO-
ABJIEHJE BUHBI KPeIUTOPA B HEIPUHATUN MeP B [je/le HeIONMyLIeHNA CHVDKEHNS
YOBITKOB, HO ¥ 110 IIPUYMHE HACTYIIEHUS OOCTOSITENbCTB, PUCK KOTOPBIX JIEKUT
Ha [TOTepIeBIIeM .

CoBceM apyroe perynmpoBaHue Mbl HAXOAUM B cepe Ae/TMKTHBIX TpeOoBaHMII
B PETL. 3nech ycTaHOB/IEHa HEOOXOAVIMOCTD IPUYMHHON CBA3MU Kak conditio sine
qua non"’. 1o Heil UMeeTCA pAR VCKITIOYEHNI, COCTOSAIINX OTHENTbHO B IOCTIENY-
IOIIIEel, aTbTEPHATUBHOI, IIOTEHIMA/IbHO, HEONIPELE/IEHHON 1 YaCTUYHOI IIPpU-
yHHOCTH (CcT. 3:102-3:106 PETL). OHU B OCHOBHOM OTHOCATCS K COBMECTHOMY
IpuUYMHeHnIo yuiepba. BuHa kpegyuropa — NpeAnoceika He TOIbKO CHYDKEHMs
pasMepa B3bICKaHVA, HO M VICKModeHus ero Bosce'®. B PETL 6onee mmpokas
TPAKTOBKa, KOTOPas IPeAIoIaraeT ¥ BO3MOXXHOCTb y4eTa PUCKOB, HaXOAIMXCS
B cdepe BIVMAHNA NOTepIeBIIero. JII000MIbITHO KapAMHAIbHOE OT/INYME OT IPH-
BBIYHOJI B HallleM [Ie/IMKTHOM IIpaBe Mpe3yMILuN BUHOBHOCTU. Vicxona us mo-
CliefiHell, BUHY OTBETYMKA HY>KHO JI0Ka3bIBaTh IOTEpIIEBILEMY, U CyJl TUILIb B OT-
JIe/IbHBIX CTy4asx MOKeT BO3/TIOKUTh 00513aHHOCTb 0O0CHOBBIBATh €€ OTCYTCTBIE
Ha IpyyyHUTeNA".

[TopxomuM K M3/I0)KEHNIO CaMOJ IJIAaBHOM OCOOEHHOCTM eBPOIIENICKOro Ipa-
Ba, CJIOKMBIIETOCA IO, BO3IENICTBMEM aHITIMIICKOTO ¥ (PPAHITY3CKOTO BIIVISHMAL.
CBoe HauBbICIIIEe BbIpaXKEHME 9TO BIMAHME HAXOAUT B MHCTUTYTE IPeJBULIMO-
ctu yobITKOB. Bo ®panijuy, HarpyuMep, HapyIIUTeIb JO/DKEH ObUI OCO3HABAaTh
XapakKTep HAHOCUMBIX YOBITKOB 1 ux Benn4unHy [Nicholas B., 1992: 230-231]. He-
KOTOPbI€ aBTOPBI YTBEPKAA/IN, YTO TaKasl OXKULAEMOCTb OTHOCUTCA K Pa3HOBUJ-

15 Art. 7:102(1) PETL.
16 Art. 7.4.7 PICC.
7 Art. 3:101 PETL.

8 Cormacto cr. 8:101(1), «OTBETCTBEHHOCTb MOXET OBITh MCK/IIOYEHA VJIM YMEHBIIEHa... C
y4eTOM BIMHOBHOTO COZIEICTBYS IOCTPAZABLIErO VI IIO APYIVM IIPUYMHAM, KOTOPble OTHOCUIIUCH
6BI K YCTAaHOB/IEHMIO /OO CHYDKEHMIO OTBETCTBEHHOCTH CaMOT0 IIOCTPA/aBIIEro, ec/iy ObI OH caM
ObII IPUYMHITEEM Bpefiar.

¥ B coorBercTBuu co ct. 4:201(1) PETL, «6pemsi HOKa3bIBaHNUS OTHOCUTENIBHO BUHBI MOXET
OBITD IIepEHECEHO B CBETE CEPbe3HOCTH OIACHOCTH, KOTOPYIO MIPECTABIIACT 9TA JeATEIbHOCTDY.
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HOCTAM yIIjep6a, HalpyMep, OT KPYITHbIX II0T€Pb, CBA3aHHBIX C BOCCTAHOB/ICHNEM
VIV BO3MeII[eHJeM CTOMMOCTH yTpadeHHoro [Komarov A., 2008: 245-264].

Eme B XIX B. cunTany, 4T0 XpaHUTE/Db He JO/DKEH BO3MEIATD 1[eHY YKpa/leH-
HBIX JIParolleHHOCTel, eCIy X CTOMMOCTb He OblTa eMy o6bsaBneHa”. IIpensu-
IMIMOCTD YOBITKOB TOTZA IIPYICOEUHIIN, B IIEPBYIO O4epe/ib, K 00CTOATE/IbCTBAM
npuurHeHusA Bpefa. Hampumep, ¢pusndeckoe yBeube WM HOBpeX/EeHIE TOT0CO-
BBIX CBA30K 113-3a HEOTAIUIMBAEMBIX ITOMELIEHNII TOCTUHMIIBI, 3aHMMAEMbIX Te-
HOPOM, JIMIIMBIIIEE €TO 3apaboTKa OT KOHI[EPTOB, He fIe/IaeT ero (PMHAHCOBbIE I0-
TepU B IIOJTHOI Mepe BO3/IaraeMbIMU Ha BJIaJie/iblja TOCTUHUIBL. [IpenBuaumoctsp,
ecrmy 6path JOIycTUMOe 001IeeBpoOIIelicKoe 3HaUeHe, osiBsieTcs yxe B CISG B
1980 r., Tie yTBepKAAeTCs: HapyIINTeIb JOTOBOPA BO3MEIaeT INIIb TaKOl 00b-
€M YTpart, KOTOPBIII MO>KET OBITb ¥IM Pa3yMHO IIPE/IBUIUM, I — YTO NHTEPECHO —
B MOMEHT «IOATVCAHUA JOTOBOPa»r>!.

B PICC, B cOOTBETCTBMM C aBTOPUTETHBIM Pa3bsCHEHMEM, 3TO OTpaHMYEHNE
He 3aTparuBaeTcs Tak>Ke BUHON HapPYIIUTe/A B BUfIe HEOPEKHOCTH, HO HE YMBIC-
na*. B PECL npefBMAVMOCTD He YYUTBIBAETCS B C/Iydae HAMEPEHHOCTU M TPy-
001 HEOCTOPOXXHOCTY OTBeT4MKa>. OHa paccMaTpuBaeTCsA Kak OfuH u3 ¢akro-
POB, YYUTBIBAIOIIMX CTeIIeHb IPUYMHEHHOTO Bpefa. [Ipy aToM nmpeaBuauMocTb
U Pa3yMHOCTD 3aBUCAT OT JPYTUX KPUTEPUEB — NPUIMHHO-C/IECTBEHHO CBA3YU
u BUHBI*. BOT 3/1echb 11 IIpOAB/IAETCA B BBICOKOJ CTENIEH) BIIUAHNE IIOCTYIaTOB
aHIJI0CAKCOHCKOTO IIpaBa.

Jlpyras xioueBas U I71aBHasA 0COOEHHOCTD PEryNIMpOBaHNA NETNKTOB 3aKITI0-
JaeTCs B TOM, YTO OHM BBUJY aHITIMIICKOTO U (PPaHI[y3CKOTO BIMAHUA IIPUINHA-
I0TCS He JIMYHOCTYU MO0 MMYILECTBY, Kak B I'paxkaanckoM Kopekce Poccuiickoit
Depepanyn (nanee — I'K PD), a mHTEpecy, KOTOPBIN BBICTYIIAaeT KaK YHIBEPCA/Ib-
HBII1 00'beKT ITPaBoBOIi 3a1UThl. OH MOXKET COCTOATD B OXPaHe KU3HIU, 3T0POBbS,
CBOOOJIBI, IMYIL[eCTBEHHBIX ITPAB, YMCTHIX 9KOHOMUYECKUX YOBITKOB, JOTOBOPHBIX
OTHOIIeHMIA, Beweit 1 T.4. EcTb mogpo6Has merammsanyusa 06beKTOB TOTO, B 4eM
MOXKeT IIPOSIB/IATD Ce0s MHTEPeC, M CIIMCOK 9TOT OTKPBITHI (cT. 2:102 PETL)>.

2O COOTHOLIEHNN KaTerOpMil IPeABUAMMOCTH pa3Mepa i Buja YObITKOB cM.: [Cepakos B.B.,
2016: 159-184]; [Komarov A., 2008: 245-264].

2 Art. 74 CISG.

2 Xots OYKBaJIbHO CT. 7.4.4 He OrpaHMYMBAET HEJCTBME IPENBUAMMOCTY YOBITKOB KaKOJ-
m160 GopMolt BUHBI, HO TOJIKOBaHMe, TpUBefeHHOe Ha odunmanpHoM carite YHIVIPYA, rosoput
B IONb3y oOpaTHOro mnoHmMaHusA. Available at: https://www.unidroit.org/english/principles/
contracts/principles2016/principles2016-e.pdf (zara o6pamenns: 10.02.2020)

2 Art. 9:503 PECL.
2 Art. 3:201, 4:102(1) PETL.

» Crarps 2:102(1) PETL rmacut: «O6beM 3aIuThl MHTEpPECa 3aBUCUT OT €ro MPUPOIbL deM
BBIIIIE €T0 [[eHHOCTh, TOYHOCTD OIpee/IeHNsI I OYeBUFHOCTD, TeM 00JIee MNMPOKOII JO/DKHA ObITH
€ro 3aIuTar.
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XapakTepHO!l U NpoHM3bIBawolIell Bech TeKCT PETL 0COOEHHOCTBIO IATH
€BPOIIEIICKUX JOKYMEHTOB BBICTYIIAeT IIOBCEMECTHas CymeOHas AUCKpenus B
OTHOILIEHMY CHVDKEHUS 3asB/IEHHBIX YObITKOB. OHa NPUHAJISKUT CyAy B MHO-
TOYMC/IEHHBIX C/Ty4YasAX: IPY YMEHbIIEHUY CTOMMOCTY BO3MEIEHN) C Y4€TOM UIMY-
IIeCTBEHHOTO COCTOSHMA HeNMMKBEHTa; PV BO3MOXKHBIX Pa3yMHBIX HeCTBUAX
JVICTIIa IO YMEHBIIEHNIO yillepba 1 pacxofoB, UM IIPOU3Be/IeHHBIX” ; IIPY CHIKe-
HUY 3apaHee VICUMC/ICHHBIX YOBITKOB, Ha3BaHHBIX 3a0/IarOBPEMEHHO OIpefie/ieH-
HOJI BBIIUIATOJI IIPY HEMCIIOJTHEHWM, KOT/a 110 0011ell KOHI[eNIUY TBepAas CyMMa
npuuuTaeTcsa 6e3 M3MepeHusA MOTepb ¥ PaspyIINTENbHOCTY IOCTIeACTBUI®; Ipu
00s513aHHOCTY IpefBUAeTh pasMep ymepoa (ct. 9:503 PECL).

JIpyroit XapaKTepUCTUKOI peryInpoBaHus, KOTopas uMeeT 60JIbIIoe IPaKTH-
YeCKoe 3HauyeHNe, ABIAETCA PasHUIA B BOIUIOLEHUY NIPUHIIUIIOB ITOJIHOTO BO3-
MellleHs NPy HecOOII0eHNY JOTOBOPHBIX YC/IOBUI U IpMYMHEHNM Bpena. [Ipu
HaHECEHUN TTOC/IEHETO OIIpefie/ieHNe B3bICKAHA, eC/IU IIPUCYXAAI0TCA YOBITKMY,
IIPOVCXOMUT, KaK ecu ObI He ObUIO BPETOHOCHOTO JIeVICTBMSA, @ He KaK eC/i Obl
00513aTeIbCTBO, KOTOPOE TI0 POCCUIICKOMY IIPaBy BOSHVKAET B CUTY ITOSBJIEHUA
TaKoTO yiiep6a, ObIIO UCIIOTHEHO JOOPOBOTBHO.

B perynupoBanum genmKToB 1 IOrOBOPOB aHITIMIICKOE BIMAHME IPOCMATPU-
BAeTCs B IPVIOPUTETHOCTY NMPUCYXK/IeH)s (PMHAHCOBBIX BBIIUIAT Ilepef] IIPUHYAY-
TebHBIM UCIIOHEHNEM 00sa3aTenbcTBa [Burrows A., 2017: 972-973]. MbI Bbize-
MVIN PAZ, NPUHLIMIIMAIbHBIX IIOJXO/IOB B CBA3Y C 3TUM. B eBpomeiickoMm npase
IIeIMKT He IOpPOXKHaeT obsa3aTenpcrBa. IToT TepmmH B PETL orcyrcrByer. Ho
IeK/IapupyeTcs COOTBETCTBYIOIIAs IIPAaBOBasl CBA3b IPU NPUUMHEHUN Bpefia He
VIMYIIeCTBY ¥ TMYHOCTH (Kak B Poccun), a mHTepecy. OTciofa BaKHOE C/Ie[iCTBIE:
VICIIPaB/IeHNE Bpela, MOYMHKA, 3aMeHa, BOCCTAaHOBJ/IEHME Belleil BO3MOXXHBI B
Ka4yecTBe 3aIlaCHOTO, a He IIPMOPUTETHOTO CPeCTBA MPaBoBO 3amuThl. CTaTha
10:104 PETL ycraHaB/IMBaeT, YTO BMECTO y6bITKOB BOCCTAHOBJIEHME B HATYPE MO-
JKeT ObITh UCTPeOOBAHO MOCTPaJABILEl CTOPOHON B TOV Mepe, B KaKOI 9TO «BO3-
MO>KHO U He SIBJISIeTCS] 0OpeMeHNTe/IbHBIM I APYToit cTopoHb» ™. 1o mpuunHe
Ha/IM4MsI JAHHOTO TI0JIOXKEHN S MOXKHO cefe IpeCTaBUTb, 4TO TPeOOBaHMs O BOC-
CTAQHOBJICHUY B HAaType OBbUIN, eCThb U OYAYT [JOBOIBHO PEIKVIMIA.

Pasymeercs, n mobble nocnencTBuA npuurHeHus Bpena B PETL, HanpuMep
HEMOHETHU3MPYeMblil yiep6?!, BIeKyT JeHeXXHY0 BbIIIaTy. HeMoHeTnsupyeMblit

% Art. 10:401 PETL.

# Art. 9:505(1) PECL. Anamorn4nble momoxeHus cogepxarcs B cT. 7.4.8(1) PICCu ct. 77 CISG.
2 Art. 9:509(1) PECL.

2 Art. 10:101 PETL.

30 Art. 10:104. PETL.

' OH ompefienseTcs Kak yiiep6 3[0poBbI0, TOCTOMHCTBY, CBOOOME MIN APYTUM IpaBaM, CBsI-

3aHHBIM ¢ TnIHOCThIO (CT. 10:301(1) PETL).
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Bpel KOMIIEHCUPYETCsl TONIBKO (PMHAHCOBBIM CITOCOOOM: TAaKOBA €ro IPUPOJA, HO
1y Ipy noBpexenny Beuelt B PETL He IpelycMOTpEHBI TaK Ha3bIBaeMasi aBTOMa-
TUYECKasl 3aMeHa VM VCIIPaB/IeH)e IPUYMHEHHOTO JO/DKHUKOM.

B nonATNE HEMOHETM3MPYEMOTO yliep6a, B YaCTHOCTH, BXOJAT CMEPTD 1 JINY-
Hble yBeubs (cT. 10:202 PETL). 3mech Bo3MelieHMe 6e3aIbTePHATBHO — JICHEX-
Hasi KoMmreHcarysi. UToObl 1aTh MpefcTaB/IeHNe O pasTpaHNYeHNN C KaTeropueil
MOHETM3VPYeMOTo Bpeia, OTMET!M, UTO NPV YBeUbAX IOTepsHHAA 3apaboTHasd
I/IaTa, MEAULITHCKOE COIIPOBO>K/EHNE, YTpaTa JOXO/a BBICTYIIAIOT €r0 Pa3HOBIJ-
HOCTBIO*?, @ CTpajiaHMsI KePTBBI I ee OMM3KUX /Mofiel™ clofja He OTHOCATCS. B poc-
CMIICKOM IIpaBe IpefycMOTpeH MopanbHblil Bpex (cr. 151 'K P®). Ha yposHe
CymeOHOII IPaKTUKM IIPU3HAHO, YTO OH MOXKET OBITh B3bICKAH B CBS3Y C yTPATOII
POJCTBEHHUKOB, HO HE BC/IEJCTBYUE UX YBEYbH, XOTA B Y3KOM CMBbIC/IE€ BpeJL INY-
HOCTM MCTI}A IIPY 3TOM HE HAHOCHUTCA.

IIpepnoYTUTENbHOCTD NEHEKHOTO VCIIOMHEHNA B KOHTPAKTHBIX OTHOLIEHMU-
AX TIPOCIIEXVBACTCA CTOJb JXe ABHO. HecMOTps Ha Tekylee HapylleH1e 00s13a-
TEIbCTB, KPEAUTOP TI0 JeHEKHOMY TpeOOBaHIUIO BCEIa MOXKET B3bICKATh IPIUUN-
TaIOIMeCs €My IUIATeXM M 9KBMBAJIEHT CTOMMOCTM JeHer B BUJe MPOLEHTA 10
KPaTKOCPOYHBIM HeobeCIIedeHHBIM KpeiUTaM B MeCTe HaXOX/IeH!sI KpeguTopa®,
Takum 00pasoM MOJeP>KMBAIOTCA CTOMMOCTD U OO/IbIIAs UCIIOMHAEMOCTD Q-
HAHCOBBIX 0053aHHOCTE! 110 CPAaBHEHMIO C APYrMMIU. [l 9TOr0 KpeguTop Jom-
JKEH IPUIEP>KUBATHCA BCETO [BYX YCIOBMIL: HE 3aK/II0YaTh 3aMEIIAIOLIYIO CIEIKY
U IPOJOJDKATD JIe/IaTh MIMYIeCTBEHHOE IIpefloCTaB/IeHNe NO/DKHMKY (cT. 9:508 Bo
B3aMMOCBA3M ¢ CT. 9:101 PECL). IIpu aTOM CylIecTByeT LIMPOKOE YCMOTpeHue
CYy[IOB Ha IIPEJMET TOIO, CTa/I0 /I TaKOe MCIIONHEHNE KPEAUTOPa HEPa3yMHBIM
(cT.9:101(2) PECL).

B eBpomneiickoM mpaBe (IO COBOKYITHOCTM IIPUBEJEHHBIX JOKYMEHTOB) He
BCerJia MO>KHO TpeOOBaTh HaTypalbHOE MCIIONHEHMe 10 KOHTpakKTy. Henb3s Bo-
BC€ B3bICKMBATD €0, €C/IV €70 MOXKHO IIOJTyYUTh U3 JPYTOTro UCTOYHMKA, OHO CTa-
10 0OpeMeHNTe/IbHBIM [T JO/DKHIKA, OHO He 3asABJIEHO OIepaTuBHO 1 T.1.°° Ha
VHCTUTYT YOBITKOB, €T0 YHUBEPCA/IbHOCTD, [Ie/ICTBEHHOCTb OKa3bIBaeT BIIUAHIE
PEXNM IeHe)KHOTro o6s3arenbcTBa. OHO B3BICKMBARTCSA, €CIN KPEOUTOP VCIION-

2 Art. 10:202(1) PETL.
3 Art. 10:301(1) PETL.
3 Art. 9:508(1) PECL.

¥ Tak, cr. 7.2.2 PICC rmacut: «VcnomHeHue wiy, Ife 3TO YMECTHO, NPUHYAUTETbHOE

UCIIO/THEHNEe AB/IACTCSA HePa3yMHO OOpEMEHUTETbHBIM VI Ype3MepHO 3aTpaTHbIM... CTOpOHa,
KOTOpas BIPaBE IOTYYUTDb UCIIOHEHNE, MOXKET Pa3yMHO IIO/TyYUTh €r0 U3 APYTOro MCTOYHMKA. ..
VicionHeHMe HOCUT MCK/IIOYMTEIbHO JNMYHBIN Xapakrep... CTOpoHa, MMemomias IpaBoO Ha
HOJTy4YeHMe MCIIONHE s, He IOTpeOoBasia ero B pa3yMHOe BpeMs [IOC/le TOTO, KaK OHa y3HaJla Wi
[O/DKHA ObITa Y3HATD O HEVICTIONTHEHNI».
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HIJI CBOIO YacTb, C NpMOaB/IeHNeM CTaBKM II0 KPATKOCPOYHOMY KPEANTY>’, B TO
BpeMs KaK IPVUHYAUTEIbHOE OCYLIeCTBICH)Ee HeIeHeXXHOTO TpeOOBaHUs IIPOVIC-
XOJIUT C OTOBOPKaMI.

2. Apyrue oCO0EHHOCTU NPUCYXAEHNS YObITKOB
B €BPONEeMuCKMX akTax yHudpukaumm
00s93aTeNIbCTBEHHOro nNpaBa

EBpomeiickas KOHIENIVA BHEAPWIA 3HAUMTeNIbHOE OCnabneHne QyHmaMeH-
TQJIBHOTO NIPMHINIIA pacta sunt servanda IyTeM PeBOJIIOLMOHHOTO IepecMOTpa
MHCTUTYTA BBIXOJA U3 Jorosopa. KoOHTMHEHTaIbHble HAallMOHATbHbIE NIPABOIIO-
PALKY OCTABJIANM VICKIIOUUTEIBHO 3a CY[JOM IIPE€POraTUBY OLIEHVBATD, IMEJIO 1
TeKylIlee OTK/IOHEHNe OT VICHOTHEeHNA (aTa/IbHBIil VIV HEYCTPAHUMBII XapaKTep
I MOKHO JIV PacCTOPTaTh CHE/KY IO TpeOOBaHUIO VI HeT.

PICC ycranoBumM: NIpy HEUCIIONHEHUM, OFHOCTOPOHHE OLIEHMBAaeMOM Kak
«(pyHIaMeHTaIbHOE»*, TOTOBOP pacTopraeTcs yBefmoMleHneM™. B Hux ckasaHo,
4TO, €C/IM [a)Ke pedb He UJIeT O TaK Ha3blBa€MOM CYIIECTBEHHOM HapYIIEHUM,
KPeOUTOP BCerfa MOXKET HAIIPAaBUTh ONOBEIIEHNE O IIPEfOCTaBI€HNN OTCPOYKIL.
Jlo ucredeHus 9TOro Meprosia OH MOXeT TpeOoBaTh YOBITKH, a IIOC/Ie — PacTOp-
THYTb CJIEJIKY WM Ja’Ke CKa3aTh, YTO OHA aBTOMATNYeCKM IIPEKpallaeTcs 110 Mpo-
IIeCTBUY YCTAaHOBJIEHHOTO OTpe3Ka BpeMeHu. I1pu aToM, 110 06111eMy paBuity, OH
MOXeT ObITb M06bIM*. Hy)KHO OTMETUTD, YTO TaKas HECBSI3AHHOCTb JIOTOBOPOM,
Befiyljas CBOe HAYJI0 OT aHIIMIICKOTO IIpaBa, sABjsAercs ¢peHomeHanbHOI. Ho,
C IpYTOJ CTOPOHBI, OHA CIYKUT OTBETOM Ha BO3PACTALIYI0 NVHAMUKY VIMEH-
HO KOMMEpPUYECKOTo, a He BOOOIIle MMYIeCTBEHHOT0 000pOTa U OTpakaeT 3Ha-
YJYMOCTb IIPAaBOBOTO PETY/IMPOBaHNA. BBITOBbIE )Ke JOTOBOPHI YXOIAT B 00/1aCTh
3aKOHOJATEIbCTBA O 3alyTe Ipas norpebureneir’. Cremky MeXXay rpaxjaHaMm
TeIepb 3aK/II0YAI0TCA CPABHUTENIBHO PEMIKO.

BosHuKaeT 3aKOHOMEpHBII BONPOC: KaK OBITh, €C/IU HapyIleHMe aJropuTMa
VICIIOJTHEHN HaCTOJIBKO HMYTOXKHO, YTO C TPYAOM MOKHO OIIPEJEe/INTb, VIMEIO
i oHO MecTo BoBce? [IpeficTaBuM Ha MUHYTY 3aJlepKKY MICIIO/THEHMSA Ha COBCEM
KOPOTKUII CPOK, KOTOpasi aBTOMaTNYeCKM 3aBepllaeT KOHTPaKTHbIE B3alIMOOT-
HOIIEHVS TOIZA, KOIZla CTOPOHBI Y)Ke aKTMBHO OOMEHS/INCh MMYIeCTBEHHBIMM

% Art. 7.4.9(2) PICC.
7 Art. 7.3.1(1) PICC.
3 Art. 7.3.2(1) PICC.

¥ Art. 7.1.5. PICC. Available at: https://ssrn.com/abstract=2502899 (mata ob6parlueHus:
10.02.2020)

0 Cum. odpurmanbubii caiit YHUJPYA. Available at: URL: https://www.unidroit.org/instru-
ments/commercial-contracts/unidroit-principles-2016 (mata o6pamenus: 11.02.2020)
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IpefoCcTaB/IeHAMI. BHeipeH1e 9TOJ KOHLIENIUY, Ha TIEePBbIil B3IJIAJ, YpeBaTO
Ie3opraHu3anyell KOMMepYecKNX cBA3ell. BMecTe ¢ TeM, cllefoBaHye BBIIEYIIO-
MAHYTOMY IIPaBU/Iy COIIPOBOXK/IA€TCsA HOBBIM, YCM/IEHHBIM 3HaYeHMEM MHCTUTY-
ta yobITKOB. [Tocnenuue, mo PECL, cOCTOAT 13 HelEHEXXHBIX IOTepb, OYAyIINX
YOBITKOB, KOTOpBIe C pPasyMHOJ BEPOATHOCTBIO IPOM3ONAYT*, HO NPU JIETKOI
HeOPEe>KHOCTU OHU JJO/DKHBI OBITh PasyMHO IpPe[IBUVIMBI KaK pe3y/IbTaT Heuc-
nonuenus (cr. 9:503 PECL) [Caguxos O.H., 2016: 205]. JToBOIbHO M3BECTHBIM
orpaHM4uTeneM OyHeT CIIOCOOCTBOBaHME IOCTPAfaBLIEll CTOPOHBI IOSIBIEHUIO
yiiep6a Wi yBemdeHuIo ero pasmepa’?. [Ipu jeHe>KHBIX HEMOCTYIUICHUAX, pac-
CMaTpMBaeMbIX OT/I€/IbHO, KPeAUTOP B3bICKMBAaeT OT X HOMIHA/IA CTaBKy Kpa-
TKOCPOYHOTO KpeinTa U mo6ble MHble YObITKY (CT. 9:508 PECL).

B PETL mnpsMO OTpaXkKeHO, YTO YOBITKM NPUCY>KHAIOTCA KaK JEHEKHBIN 9K-
BUBAJIEHT HEKOTO YITyIIeHMs, KaK ecu Obl Bpel MHTepecy, OXpaHAeMOMY B 3a-
BUCYMOCTY OT €r0 IPUPOAbI, MecTa He uMen®. [Ipu aToM KommeHcanus yiiep6ba
YTPaueHHOTO BBICTYIIaeT Kak 6a30Boe CPelCTBO IIPABOBOII 3allUThI, @ BO3Mellle-
HIle B HaType IPOMCXOAUT 10 0c060My TpebOBaHMIO, HeOOpeMeHUTEeTbBHOMY IS
orBeTumka (cT. 10:104 PETL).

HaTypanbHoe ucnonHeHne He OrpaHMYMBAETCA TONBKO COBEpPILIEHMEM TOTO,
4TO OXKIAANIOCh, — OHO IPUMEHAETCA TaK)Ke B BlUJIe BO3JTOXKEHMSA Ha OTBET-
YJKa IOC/eJCTBUII OT COOCTBEHHBIX TpaT Ha McIpasjeHue B Harype'’. Takoi
B)KHEJIINII IIPaBOBOJI IHCTPYMEHT, KaK BO3JIOXKEHNe YOBITKOB, OXBAaTbIBAET I
KOMITEHCAIII0 Ha «BOCCTAHOBJIEHME HENOTYYEHHbIX BBITOI» IPYU HAPYLIEHUN
KOHUIEHIIMATBHOCTY, B CTy4asX HelOOpPOCOBECTHOTO BeJieHMsI MM IIpephIBa-
HIA TIEPErOBOPOB™.

YOBITKM B ITOTHOM OOBeMe MPUCY>KAAITCSA B MO/MIb3y HECBEAYIell CTOPOHBI
CIeNKY, IpOoTUBOpeYalell GpyHAaMeHTaIbHBIM IIPYHINIIAM IIPABOLIOPSAKA VTN
3aKII0YEHHOJ B HapylIeHNe MMIIePAaTUBHBIX IPAaBOBBIX HOPM™, a TakoKe eCn
7o 6bUI0 0OMAaHYTO, OKA3aI0Ch >KEPTBOI YrPO3bl, HABS3BIBAHMS YCIOBUIT 1

4 Art. 9:501(2) PECL.
2 Art. 9:504 PECL..

# Crarpsa 10:101 PETL yka3piBaer: «YOBITKY — 3TO NEHEXXHbII IUIATEX C 1[e/IbI0 KOMIIEHC ALV
IIOCTpaJaBIIell CTOPOHBL. .. JUISI BOCCTAHOBJ/ICHIS B TOJ Mepe, B KaKOJ 9TO MOTYT CiellaTh AEHbI,
ee IOJIOXKEHsI, KaK eCyit OBl IPAaBOHAPYIIEeHEe He OBIIO ObI COBEPIIEHO. .. ».

# «[TocTpafaBIInii. .. B3BICK/MBAET OIIOIHUTE/IbHBIE PACXOJIbI, UM [IOHECEHHDIE, €CIIN HTO Pa3-
yMHO» (cT. 10:203(1) PETL). Available at: https://petl.readthedocs.io/en/stable/ (maTa ob6pamenns:
12.02.2020)

4 Arts. 2:301-2:302 PECL..

4 Cratps 15:101 PECL rnacut: «[IoroBop He MMeeT IOPUANIECKON CHIBI B TOJ Mepe, B Ka-
KOJf OH TPOTUBOPEYNT PYHAAMEHTATbHBIM IIPUHIINIIAM TIpaBa 4IeHoB EBporrelickoro coosa», —
a cormacHo cT. 15:105(1) ITpuHIMIIOB, «CTOPOHA KOHTPAKTa, He MMEIOLIETO I0PUINIeCcKOll CHUIbI
B COOTBETCTBUM CO crarbsiMu 15:101, 15:102, MOXXeT B3BICKAaTh YOBITKM C [PYTOil CTOPOHBL..»
(ct. 15:105(1) PECL). Cm.: [Michaels R., 2014: 643-668].
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np. Ha ycMoTpeHMe cyfa ocTaeTcsl BO3/IOXKeHVe Ha OTBETYNMKA IT0TePb, BOZHMK-
VX IpY HETOYHOCTM (HeMpaBMWIBHOCTH) MHbopManum*®® nmm ommobKe, MOBJIEK-
1Ieli 3aK/II0YeHIe JOTOBOPA, 13 KOTOPOTO BIIOC/IE[CTBIUM [TOTEpPIIeBIIas CTOPOHA
MOJKeT BBIVITY ITyTeM IPOCTOTO yBeZOMJIeHMs. Bo3MelleHye yTpaT IOTOXEHO
TpeTbeMy JINITYy aTeHTOM, €C/IU OH JIeJICTBOBAJI 6e3 TOJTHOMOYNII OT IPMHIUIana®.

KomneHcanys comyTcTByeT MH060MY HEUCIIOMHEHWIO, KpOMe 0OCTOSTE/NIbCTB
BHe KOoHTpossa nmpuanuurens (cr. 9:501(1) PECL). B 1oroBOpHbBIX OTHOLIEHMSIX
HeT TAaKOTO 3Ha4YeHMs BUHBI J/IA BO3MEIEHMs YOBITKOB, KOTOpOe BCe ellle MMe-
eTCs B aHAJIOTMYHBIX CUTYal[UAX B 3aKoHopaTenbctBe PO. Bmecre ¢ Tem, oHO
ABysieTcs onpepesomyM B psfe curyaumit. Cormacio PECL, mo60e yMblii-
JIEHHOE HEVICIIOJIHEHVe Je/laeT HapylleHMe JOroBopa (yHIaMeHTalIbHBIM (T.e.
cymecTBeHHBIM)™ . [Ipy HeHaMepeHHOM UTHOPYMPOBAHNM 1 IPYy0OIt HeOpe>KHOCTU
He MIPMMEHsETCsl YC/IOBUE O MPEBUMMOCTY BO3MelllaeMbIX YOBITKOB (cT. 9:503
PECL).

MbI TaxKke XoTenu Obl BBIIEMNUTH JiBa MOJIOXKEHNUsI, KOTOPbIe TIPYU OTpefeneH-
HBIX CUTYALVSIX SIB/IAIOT COO0II IPUMep JOCTATOYHO COBEPILIEHHOI I0PUANYECKOI
TEXHUKN. DTO 0COOEHHO penbeHO IMPOSBIAETCS PV CPABHUTETBHOM aHAJIN3E C
aHaymornyHpiMy HopMamu ['K PO. B poccuiickoM mmpaBe a63ary BTopoii In. 2 cT. 393
I'K PO nos3Bossier B3bICKMBATh YOBITKM B 00beMe, KaK eC/it Obl 00513aTe/IbCTBO
OBIIO VICHOTTHEHO HaJjIeXKalM o0pa3oM, U CT. 15 ycTaHaBIMBaeT BO3MelleHue
[OTepb /Il TOJIHOTO BOCCTAHOBJIEHUs CYO'BEKTMBHOTO TIPaKIaHCKOTO IIpaBa.
PECL paoT MHOJ KpUTepuit: KaK eciy ObI JOTOBOP OBUI MCIIOMTHEH HaJIeXaIM
obpasom. CormacHo cT. 9:502, «o61muit pasmMep YObITKOB paBeH CyMMe, KOTopas
CTaBUT ITOCTPAJIABIIYIO CTOPOHY B ITOJIOXKeHMe, Hanbosee 6/11M3Koe K TOMY, KOTO-
poe oHa 3aHMMaJIa Obl, eCyi OBl JOTOBOP OBUI UCIIONIHEH HaJJIeXKAIINM 00pa3oM».

OueHb YacTO KOHTPATeHTHI He CIeAYI0T A/ITOPUTMY pa3pbiBa COIIAIIEHIS; TOT-
fa TpeOyIomMiT IpeKpaleHN s CAe/IKM HOoTydaeT IMPeyMYIIecTBO (KaK MHUIUN-
pOBaBIINIT ITyTeM BBIXOJAa U3 OTOBOpaA IpeKpaljeHne obssarenbcTsa). Ecmu or
peanusanuy JOroBopa OXKMIATACh OIpeJie/ieHHas BBITOflA, TO Y>Ke He TaK Bax-
HO, OCTAIOTCA /I HEKOTOPbIe 0053aTebCTBA B CUJIE TIOCTIE €0 IPeKpalle s WIN
HeT. YOBITKY TOTZA JO/DKHBI 3asIB/IATHCA KaK COBOKYIIHbII HETaTVBHBI UTOT, He
B IIPUBA3KE TOIBKO JIMIIb K OT/[eIBHOMY 0053aTe/IbCTBY, HO K KOHTPAKTy B Iie-
noM. IIperensus 06 ymiepbe 1 HEIIOMTy4€HHOM CTUMYIIMPYET COIIACOBAHNE B3a-
VIMHBIX HOBBIX O0S3aHHOCTEJI, YCTpaHseT CYLIeCTBOBaHNE UX B IIPeKHEM BIJE,
KOI7Ia IIPOIUIO BPeMs, YCTaHOBIEHHOEe KOHTPAaKTOM. Takas ¢opmyna yObITKOB
(kax ecymu ObI BeChb TOTOBOP OBUT MCIIOJTHEH HAJIEXKAIIM 00pa3oM, a He TOTIbKO

7 Art. 4:117(1) PECL..

% Arts. 4:104, 4:106 PECL.
© Art. 3:204(2) PECL.

50 Art. 8:103 PECL..
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IpPYMEHNUTENIBbHO K 00:3aTenbCTBy (1. 2 ¢T. 399 I'K P®)) mpencrasnsaercsa 6onee
paLMOHAIbHO, IO KpaliHeil Mepe, 6o7ee 060b1IIaIel, MOXKeT ObITh, Jake 60-
7iee yIoOHOIL.

PECL penunupoBany ApPyroil Ba)KHEMIINMII MHCTUTYT aHIIMIICKOTO IIpaBa,
a VMEHHO, 3apaHee MCYMCIeHHble YOBITKM [Benjamin P., 1960: 600-627] (cT.
9:509(1) PECL). CornacoBaHHblil TnaTexx 3a Heucnondennue B 'K PO (cr1. 406.1)
Ha3bIBaeTCs «BO3MelleHMe NT0Tephb, BOSHUKIINX B C/Iy4ae HACTYIUIEHNA OIpefe-
JIEHHBIX B JJOTOBOPe 00CcTosATeNbCTBY». B 1. 1 cT. 406.1 'K P® roBopurcs: «Cropo-
HBI 00513aTe/IbCTBA, ACVICTBYS IIPYU OCYILIECTBICHUN UMY TIPEeAIIPUHIMATEIbCKON
JIesITe/IbHOCTY, MOTYT CBOMM COIJIALlIEHVEM NIPEeRyCMOTPETh 0053aHHOCTD OJHOI
CTOPOHBI BO3MECTUTD MMYIIECTBEHHbIE IIOTEPY APYTOJl CTOPOHBI, BO3HUKIIINE B
Clyyae HaCTYIUIEHVs OIIPeie/IeHHBIX B TAKOM COIJIAIIEHNM OOCTOSATE/IbCTB U He
CBSI3aHHBIE C HapylleHMeM 0053aTenbCcTBa €r0 CTOPOHON (nomepu, 6vi36aHHble
HeBO3MONCHOCMbIO UCNONHEHUS 0053amenvcmea, npedvsasneHuemM mpe6osarHuti
MpemvuMy AUUAMY UIU 0P2AHAMU 20CY0APCMBEHHON 6/1CMU K CIMOPOHE UNU
K mpemvemy AUy, yKasaHHomy 6 coenauieHuu, u m.n.). CornaleHneM CTOPOH
IOJDKEH OBITH OIpefieieH pasMep BO3MEIIeHNA TaKuX [IOTePb V/IU HOPALOK ero
onpepenenusi» [kypcus moti. — F0.M.]. B PECL npy4yHa HEMCIIOTTHEeHNS HEBaXK-
Ha. DTO MOXeT ObITh 11 pOpCc-Ma>kop; IIpaB/ia, Ype3MepPHbIE CYMMBI IEHE)KHBIX BbI-
IJIAT CHMYKAKOTCA BO BCEX CTy4asaX cyfoM’.

[Tonpobyem pa3obparbcs B TOM, KaKoe 3HaYeHUe MMeeT BK/II0OYEHNE TaKOTo
MHCTPYMEHTa, KaK 3apaHee ycunciaeHHbie yooiTku, B PECL. ITonaraem, 4To BBe-
ieHyie a0COMIOTHO OTBETCTBEHHOCTY B BUJIe PACCYNTAHHOTIO yiepba, Korja I1o-
MUMO BMHOBHOTO ITOBEEHNS PUCKH, B YeM Obl OHV HU COCTOSIIN, HECET HaBIIast
IIpaBOBOE OfelllaHNe CTOPOHa, 60jIee TOTO, B 3apaHee ONpele/IeHHOM pasMepe, —
IporpeccuBHbIiT mar. HampammBaeTcsa aHanorus co mTpadHO! HEYCTOMKOI, ¢
TOVI MUILIb PA3HUIIEI, YTO TaKas HEYCTOJKA He B3bICKMBAETCA BBULY Ype3BbIYaii-
HBIX VI HeIIPeZOTBPATUMbIX OOCTOSATE/IBCTB, TaK KaK OTIafaeT o0ljee OCHOBaHNe
OTBETCTBEHHOCTU. Kpome TOro, oHa CHIDKAeTCs IpM SABHOM HECOPa3MepHOCTH,
eC/IM Ha TAKOBYIO CChIIA€TCS OTBETYMK-KOMMEPCAHT, M IPU HeOOOCHOBAHHOI
VIMYIIIeCTBEHHOI! BBITOJle TOCTPajaBIlell CTOPOHBI.

[MToppiTOXKMM: TIpefcTabiAercs, 4To nonoxenne PECL o 3apaHee MCYMCIEH-
HBIX yOBITKax — aHanor HoBoil cT. 406.1 'K P® o BosMewennn morepp. Jta
CTaTbsl COJEPKUT TPU HOBOBBEJIeHN:, KOTOPbIe UIyT Bpa3pe3 C HEYK/IOHHO pas-
BUBAOLIENICA UUBWINCTUYECKOI Teopuell. IlepBoe u r1aBHOE: Cyq He MOXKET CHI-
J)KaTb OTOBOPEHHYIO BEJIMYMHY, Ja’Ke e€C/IM OHAa YaCTHBIM COIJIAlIeHMEeM CTOPOH
olpefie/ieHa B pa3Mepe, He COOTHOCMMOM C O>KVJJABIIVMMCS HEeMCIOMHeHyeM (II.
2 ct. 406.1 TK P®). Bropoe: BblIITaumBaeMyo CyMMy OYAYIINX U IPOMCIIEHIINX
IoTepb HY>KHO HasHayaTh He 3a HapylleHue 00s13aTenbcTB. TpeTbe U, ecmm Tak

1 Art. 9:509(2) PECL.
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MO>XHO BBIPAa3UTbHCS, «CaMOe 0COOeHHOe» HOBOBBE/EHIIE 3aK/TI0IaeTCs B (haKkTope
CIIOCOOCTBOBAHM IIOTEPIEBIIVM YBEIMYEHUIO pa3dMepa NoTepb. TOMbKO OH I0-
3BOJIUT YMEHBUINTh 00BEM BBIIIIAT.

YcMoTpeHe IpaBONPUMEHUTENS B Jleflax 00 YObITKAX, IIPOMCXOAAIINX KaK B
JTOTOBOPHBIX OTHOLIEHMAX, TaK M B Pe3y/IbTaTe COBEPIIEHN JIeTNKTOB, HAXOANUT
BBIp@XKEHNE B IIMPOKOM IPYMEHEHUM KPUTepueB pasyMHOCTH, JOOPOCOBECT-
HOCTM ¥ «decTHOU npakTukm» (fair dealing)®. B cr. 3:201(b) Bo B3aumocBsA3M ¢
cT. 2:102(1) PETL cymy BMeHAETCSA BO3MOXKHOCTb BapbMPOBATbh 00beM MPUCYXK-
[leHNs B 3aBMCUMOCTM OT CYLIHOCTY OXpaHsAeMBIX MHTepecoB. Ecmm o6bekToM
HapYIIeHHbIX IIPAaB OKAa3bIBAIOTCA >KM3Hb, (Pr3MdyecKas HEIPUKOCHOBEHHOCTD,
JIOCTOVMHCTBO, 4e/I0OBEYECKUII pacCyfoK, cBOOOJA, TO MCTEL] NO/DKeH HMOTyYUTb
«bornee mMpokyio samuty»**. Ha yc/loBHOM BTOPOM MecTe CTOUT pe3y/IbTaT OT
Bpefia yMblileHHOTo”. Ha TperbeM — MMyljecTBeHHbIe IIpaBa 1 OecTesieCHOe
uMytecTBo’®. OroBapmBaercs, 4TO IpaBa Ha 3alINUTy TaK Ha3bIBaeMbIX YVCTBIX
9KOHOMMYECKMX VHTEPECOB, BO3HUKAIOIINX BCIEACTBME KOHTPAKTHBIX B3aMMO-
OTHOUIEHN], 3aBUCAT OT «HETIOCPE[ICTBEHHOCTY IIPMYMHHO CBA3U MEXAY He/IUK-
BEHTOM U ITOTEPIIEBIINM JINLIOM» ™.

KaysanpHOCTb IpOCTIeXnBaeTCs MeXAY HEeIPaBOMEPHBIM IeICTBMEM M Bpe-
oM. QOpMyIMPOBKY €BPOIEIICKOTO peryIMpoBaHls HAI0T OCHOBAHME CUYMUTATD,
YTO He TO/IbKO BeIlM, HO ¥ MMYIeCTBeHHbIe 61ara MOTyT o0eperatbcsi MHCTPY-
MEHTOM JIe/IMKTHBIX TPeOOBaHMIL.

B ct. 1064 I'K P® ckasaHO, 4TO IVIATUT TOT, Ha KOTO IIPAaBO BO3jIaraeT OT-
BETCTBEHHOCTb KOMIIEHCMPOBATh yiep6™. MbI cyuTaeM, 4TO IO POCCUIICKOMY
perynupoBaHuio paboTofaresb, OIEKYH, POJUTENb OTBEYAIOT BMecTo de facto
IpVYVHNUTENA, a [TOMeIIaBIlee VCIOTHEHNIO JJOTOBOpa TPeThe JINII0, KOTOPOe,
HaIpMMep, BOCIIPEIATCTBOBAIIO MOTYIE€HNIO BBITO/IbI, — HET, IIOCKOJIbKY 37eCh
Bpefia MMYIIeCTBEHHOMY IIpaBy MOXXeT He ObIThb. [I0 MHeHMIO psfia IIpefiCTaBy-
TeJIell OTe4eCTBEHHOI JOKTPUHBI, KOHTPOIVPYIOIye TNIA, He HAXO/ACh B OTHO-
IIEHVSAX C KPeAUTOPOM, OTBEYAIOT II0 KAHOHAM O JIe/IMKTHOJ OTBETCTBEHHOCTU
[EropoB A.B., Ycauesa K.A., 2013]; [['yruukos O.B., 2016], Ho HeT HOPMBI O CaHK-
IUAX 32 BpPeJOHOCHOE TI0BeJ[eHlIe IIPEICTAB/IAeMOTO /INIIA. [I/I ero mpuBIedeHns
IIPaBOIIPVMEHNTE/b IO/DKEH PacIIVPUTENTbHO TOMIKOBATb II0/I0XKEHVIE O COBMECT-
HOM npuunHeHnu Bpepa (ct. 1080 'K PO).

52 Art. 4:102(1) PETL.
53 Art. 8:109 PECL.

5t Art. 2:102(2) PETL.
55 Art. 2:102(5) PETL.
5 Art. 2:102(3) PETL.
57 Art. 2:102(4) PETL.

AHanmornyHoe mojaoKeHne Mbl BuguM B ¢T. 1:101(1) PETL.
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Hecmotpst Ha Bbixoz Benuko6puranuu us EC, anrmitickas opugndeckas Tep-
MIHOJIOTMS IPOJO/DKAaeT UIPaTh IIABEHCTBYIOLIYI0 ponb. bonbiioe 3HaueHne B
CBAI3M C 3TUM MMEIOT YsICHEHME CMBIC/IA K/II0YEBbIX INOHATUI ¥ CPaBHEHME UX C
poccuiickumu. YHuBepcanbHbIM TepMunHOM PECL s 0603HaueHM s yOBITKOB BbI-
crynaer cnoBo «damages», ymoTpe6iseMoe BO MHOXKECTBEHHOM YVICTIe IS IO/~
YepKMBaHMA MHOTooOpasusa ob6o3HauaeMbIXx UM noTepb”. Ilonarue «damages»
packpbiBaercs depe3 KoHIenT «loss» (ct. 9:501 PECL) (6ykBa/IbHO — «yTpaTa»).
B PICC o6beM y6bITKOB («damages») pacmpseTcss M OXBaTbhIBaeT MOTEPIO MTPAK-
TUYeCKY peann3yeMbix maHcoB (loss of a chance), koTopsle MHOTA paccunThIBA-
I0TCS IPOTIOPLIMOHANIBHO BeposATHOCTN®, HanpuMep 25%, 50%.

B opunmanpHOM kKoMMeHTapuy k PICC HanmcaHo, 9TO «yOBITKY BKTIOYAIOT IT0-
HeCeHHbIe ITOTepH, B TOM YIIC/Ie YIYIEHHYIO BBITO[Y», HO IIPU 3TOM He MCIONb3Y-
ercs TepMuH «damage», a Tonbko «harm». B CISG cnoBo «damage» ynmorpe6neHo
TOJIBKO B JIBYX CTaTbsIX, KOTOPbIE IOCBAIIEHbI PUCKY ITOTEPU WU IOBPEXAEHMA
TOBapoB (CT. 66 1 68). 3mech KoHLeNT «damage» TATOTeeT K POCCUIICKOMY ITOHSA-
THIO «yIiep6», Kya ynymeHHblit foxon (loss of profit) He Bxogut. Bmecre ¢ Tem,
B OTEYeCTBEHHOM 3aKOHOJIATE/IbCTBE CYLIECTBYET ITOHSATIE «PealbHBIl Yiep6»,
KOTOpOE yoKe KaTeropuu «yijep6», BKII0YAoIIell, B TOM YUCTIe ¥ MOPA/IbHYIO €0
pasHoBuaHOCTb. B PETL maercs cxoxkee fie/ieHye YOBITKOB Ha MaTepUaIbHbII 1
Mmopanbubii Bpey (harm)®. B cr. 10:101 PETL ectb onpepeneHne yObITKOB Kak
LIEHbI TIOTEPAHHOTO; aHAJIOTUYHbBIM o6pa30M u B cT. 15 'K PO — 310 «pacxopsr,
KOTOpOe JINIIO, Ybe IPABO HAPYIIEHO, IPOM3BeI0 WK JO/DKHO OyaeT mponsBe-
CTU». B eBpOIeNiCKIX MCTOYHMKAX IPSAMO YKa3aHO, 4TO 00IIas KaTeropus yobIT-
KOB BK/II0YaeT HeMaTepUaNbHYI0 X Pa3HOBUIHOCTD, YTO C/IE[[yeT YYUTBIBATD TP
3a/lelICTBOBaHNY JAHHOTO CPeJICTBa IIPaBOBOI 3aILNTHI.

** B egMHCTBEHHOM 4YMC/Ie 3TOT TEPMMH BCTpPedaeTcs TONBKO B Tpex ¢pasax: «The running
of the period of prescription is suspended as long as the creditor does not know of, and could not
reasonably know of: (a) the identity of the debtor; or (b) the facts giving rise to the claim including,
in the case of a right to damages, the type of damage» («TedeHne faBHOCTU IPUOCTAHABINBAETCH,
IIOKa KPEJUTOD He 3HAeT M He MOXKET Pa3yMHO 3HaTh: (a) o maHoCTH Jo/pKkHuKa i (b) o dakrax,
HOPOX/AIOIVX [IPaBO TpeGOBaHMsI, BKIIOYas, B CTydae IpaBa TpeOOBaHNS BO3MELIEHNS YOBITKOB,
Bup, yuep6a») (ct. 14:301); «Solidary obligations also arise where several persons are liable for the
same damage» («ConupapHble 0613aHHOCTI TaK)Ke BO3HMKAIOT, KOITIa HECKOJIBKO JINI] HECYT OT-
BETCTBEHHOCTD 33 OJMH U TOT e yiiep6») (ct. 10:102(2)); «If two or more debtors are liable for the
same damage under Article 10:102(2), their share of liability as between themselves is determined
according to the law governing the event which gave rise to the liability» («Ecnn nBa mwm 6oree
JO/DKHIMKA HECYT OTBETCTBEHHOCTDb 3a IPUUNMHEHME OJHOIO U TOTO Xe yujepba B crydae, mpef-
YCMOTPEHHOM CTaThel 10:102(2), monst OTBETCTBEHHOCTM KaXKIOTO M3 HUX OIIpefIeNIAETCS B COOT-
BETCTBUM C 3aKOHOM, PEryIUpPYIOLINM COOBITIIE, TOB/IEKIIIee OTBETCTBEHHOCTb») (cT. 10:105(2)).

0 Art. 7.4.3(2) PICC. Available at: https://www.unidroit.org/instruments/commercial-con-
tracts/unidroit-principles-2016 (zata obpargenns: 13.02.2020)

' Art. 2:101 PETL.
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HampammBaercss o6mmii BOIpoc: HACKONIbKO HOpMaTuBHble peutenns PECL
u PETL pator ocHoBaHuA Ansa MofiepHusauum Tekcra 'K PO? Cravana oroso-
PUM TO, YTO CO BCEJl OYEBUIHOCTDIO HE TOAXOAMUT, — 3TO OTMEHA MPe3yMIIIUN
BIUHOBHOCTY IIPM JENIMKTAX, CTENIeHb CBOOOJBI, IIO3BOJIAOIASA TMKBUVPOBATD
CBSI3aHHOCTDb JOTOBOPOM. K TakuM HOBOBBEIEHUAM POCCUIICKUI IPAaBONOPAROK
ABHO He TOTOB. MOXXHO I103aIMCTBOBATb CJIEAYIOLMe MpaBOBble MEXaHU3MbI:
I/IaTeXX 32 IPOCTOE HEVCIIO/IHEH Ve, YMEeHbILIAeMblIl1 CY[JOM B PaJiIKa/IbHbIX CITy4a-
AX; BapbyMpOBaHye 00beMa OTBETCTBEHHOCTY B 3aBVICMMOCTY OT CTeIIeHV BUHBI;
IPe/IOYTUTE/IbBHOCTD 1 ellle 60/blIas YHMBEPCATbHOCTh BO3MEIIEHNS YOBITKOB
KaK JTy4IIero CpefcTBa MPaBOBOI 3aIUTHI B KOMMEPUYECKOM 000poTe.

3. KoHuenuus yobiTkoB no K P®

B Poccun npuHATa 06HOB/IEHHAs! KOHIIENIVsI PEeryIMpoBaHusA YOBITKOB. VX
BO3MellleHVe BbIJIETIEHO B KayecTBe IJeHTPATbHOTO CIIoco0a IIPaBOBOI 3aIlNTHI.
Cratpsa 12 TK P® comep>XuT ymomMyuHaHMe TaKOBBIX, a HOC/IEAYIOIIVe HOPMBI
(cT. 13-16.1) maroT geTanM3anyio IATH U3 HUX. Bo3MmeleHne yobITKOB (CT. 15) —
eIVHCTBEHHOE YHMBEpPCAJIbHOE CPefCTBO cypebHOro BosperictBuA. IIpm srom
¢ npunATueM vactu nepsoit 'K PO BnepBble B 0TeueCTBEHHOM 3aKOHOJIATENb-
CTBE OHO IIEPEHEeCeHO B OOIIyI0 4acTh®, a paHee MCIIONb30BAIOCh TONBKO HPH-
MEHUTENTbHO K 00513aTe/IbCTBaM. Ba>kKHOI OT/IMYNTENIBHO YepTOil paccMaTpuBa-
€MOTO VHCTUTYTA SIB/ISETCS €ro CyOCUANAPHOCTD IIPU HaHeCEeHUM MOBPeXXIEeHNI,
TaK KaK OH 3aIefiCTBYeTCs BCIEACTBYE HEMCIIOTHEH NS 00513aTe/IbCTBA B CBA3Y C
BpeIOM MMYILECTBY. BBULy 9T0iT XapaKTepUCTUKM OTe4eCTBEeHHOE TOHATIE KOM-
HeHcanyy yOBITKOB PACXOUTCS C eBPOIIENICKOI TapaiUrMoii BHEIOTOBOPHOII OT-
BETCTBEHHOCTU. PaMKu HacToseil My6/mKanuy He IO3BOJIAIOT IIPUBECTI MHbIE
TOYKM 3PeHMsI, KOTOpPbIe CUIBHO OTKIOHSIOTCS OT OYKBaJbHOTO CMBIC/IA 3aKOHA
(ct. 1082 TK PO).

'K PO copmep>xuT Tpu HOBOBBEIEHNS, 32 O/ITME TO/IbI He HAllleIINe JOMKHO-
rO OTK/IMKA B CyeOHOII ITPaKTHKe, Y IOMTy4MBIINe He3aCTy)KeHHO Majioe OCBellje-
Hle B TeOPUM TPAXKAAHCKOTO IIpaBa.

Ilenb BO3MeleHNsA — 9TO IOJTHOE BOCCTAHOBJICHNE HAPYIIEHHOTO IIpaBa, a
He TOJIbKO MMYIecTBa. B eBpOIeNicKIX JOKYMEHTaX JICIIONb3yeTCsl B OCHOBHOM
dopmynupoBka «as nearly as possible» («HackombKO 3TO BO3MOXHO»). YOBITKY,
B3bICK/BaeMble 3a yliepO peryTanuy, CpblB BOSMOXHOCTY KYINUTb TOBAaphbl IO
3aKTI0YEHHOMY JOTOBOPY HIDKE PBIHOYHON LIeHBI, B C/Iy4ae MX KOMIIEHCAIVN
He BO3BPALIAOT NOTEPSHHOTO VIMYILIECTBA, & 3aMEIal0T YTPAYeHHYIO IIeHHOCTb
CyOBEKTMBHOTO IIpaBa, SKBUBAJIEHTHYIO OYAYIIMM pacxofaM Ha IpUBefieHNe B

2 @epnepanpHbIi 3aKoH OT 30.11.1994 Ne 52-D3 «O BBefeHNUM B [€VICTBIE YACTH IEPBOIT [pax-
TaHCKoro KofieKca Poccuiickoit ®egepanym» // C3 PO. 05.12.1994. N 32. Cr. 3301.
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IIpe>KHee COCTOAHME [Ne/I0BOT0 MMMIpPKa 1 Ip. KOHTpareHThl, He MOTy4YMBIINE TO-
Bapbl 110 IIPYUBJIEKATENTbHON CTOMMOCTH, He VCIBITBIBAIOT HY PeaJbHOTO Yilep6a,
HU YIYIIeHHOJ BBITOfIbI cOrnacHo 1. 2 cT. 15 'K P®. Bmecte ¢ TeM, oM Bpase
B3bICKaTb PasHUILy MEX[y PbIHOYHON 1 60jee HU3KOI KOHTPAKTHOI IIeHOM —
3TO pacXOfAbl Ha BOCCTAHOBJIEH)E HAPYLIEHHOIO IIpaBa.

CrnenyiomyM, 6ecCIIOPHO, PEBOMIOLMOHHBIM ITOJIOXKEHNEM HAJI0 CUUTATh Be-
POATHOCTHBIN XapaKTep YIYIeHHON BbITOAbI, BHITEKAIOUINIT 13 (GOPMYIMPOBKA
O TOM, YTO OHA MOXXET COCTAB/IATH JOXOMbI, KKOTOPBIE TO JINIIO IOITYINIO OB
IpY OOBIYHBIX YCTIOBUAX I'PAKIAAHCKOTO 000pOTa, eciu Obl ero IpaBo He OBLUIO
HapyuieHo». CyneOHasi IpaKTUKa IPOHMKAIACh STUM TE€3MCOM IIOCTENIEHHO, Ha-
yyHasA ¢ BBefieHNA B CT. 393 ['K PO 1. 5 06 0653aHHOCTM Cyla CaMOCTOATENb-
HO OIIpefie/INTDb Be/IMUNHY yObITKOB®. OffHaKO TeMa HacTOAIIeN IyOIMKauym —
CPaBHUTE/IbHBII aHA/IN3 HOPMATMBHOTO PETy/IMpPOBaHNA YOBITKOB, a He CyfeOHas
MIPAKTUKA U €€ IOAXO/bI.

3aBepIIAIOIMM CHUCTEMHBIM M3MEHEHNEM, IMO3BOIMBLINM 3a/10KUTh OCHOBY
HOBOTO IIOHVMaHMVsI KOHIIEIINHM «YOBITKI», BBICTyIIaeT ab3al] BTOpoii 1. 2 cT. 15
I'K P®: «Ecnu nuuo, Hapyumsliee IpaBo, IOTY4YNU/IO BCIECTBIE 3TOTO LOXOMDI,
JINIL0, IIPaBO KOTOPOTO HapYIIEHO, BIIPaBe TpeOoBaTh BO3MELIECHI HAPAAY C IPY-
TMMU YOBITKaMU YIIYLIEHHOJ BBITOABI B pa3Mepe He MeHbIIeM, YeM TaKue JOXO-
IbI». YIOMSIHYTBIE eBPOIIEICKIe aKThI ITOJJOOHOTO Pery/IMpOBaHNs He COIepsKaT.

[TpencraBiisieTcs, YTO BbILIEYIIOMSIHYTbIe HOBOBBEIEHVs CO3Jal0T Oosee M-
POKUe BO3MOXXHOCTY JIJIS1 ICIIOIb30BaHMA MHCTUTYTa BO3MEIeHMs YObITKOB, He
OBICTPO, HO HEYKJIOHHO pea3yeMble IpaBoIpuMennTensamu B Poccun. Bmecre ¢
T€M, MBI BUJIVIM, YTO 3aKOHO/IATeIbHBIN MMITY/IbC C 1€/IbI0 IPUaHN HOBOTO, I7Ia-
BEHCTBYIOIIETO 3HAUEHN S IMEHHO BO3MEILEHNIO YOBITKOB CPe/iM IPYTUX CPENICTB
3alUMTHI IIPaB [TOKA He JOCTUTAET L.

Bonee gerampHOe perymupoBaHye YOBITKOB OCYILIECTB/IACTCS IPYMEHUTEIbHO
K o0s3aTenbcTBaM. Takue yc/oBusA, KaK IPe3yMIIIV BYHBI, KPUTEPUY JOCTO-
BEPHOCTY VI pa3yMHOCTH, YYUTBIBAaeMble IIPU OIIpefe/IeHNI BeINYMHBI YOBITKOB,
BK/II0YeHbI TONBKO B I7I. 25 'K P®. B a63ame Bropom 11. 1 cT. 393 BbIpakeH IPUH-
LIVIIT YHMBEPCAIbHOTO BO3MellleHNs YObITKOB: «EC/u MHOe He YCTaHOBJIEHO 3aKO-
HOM, UCIIOIb30BaHMe KPEeANTOPOM MHBIX CIIOCOOOB 3alUThl HAPYIIEHHBIX IIPaB,
IpefyCMOTPEHHBIX 3aKOHOM W/IM IOTOBOPOM, He JIMIIAeT ero Ipasa TpeboBaTh
OT JIO/DKHUKA BO3MEIIeHVS YOBITKOB, IIPMYMHEHHBIX HEUCIIOTHEHNEM WIN He-
Ha/IeKAIIM MCIOTHEHNEM 00513aTebCTBa». ITO O3HAYAET, YTO 0OPATUTHCA K
MCKaM 00 yOBITKaxX MOXKHO He TOJIBKO TOTZA, KOTZIa 9TO MPSIMO IIPe[yCMOTPEHO B
HOpMaX, KOTopbIX B 'K PO MHOecTBO, HO 1 B TIOOBIX APYTUX C/Tydasx, IPsIMO He
yperynupoBaHHbIX. Eciu paHblile He0OXOAMMO ObIIO YCTAaHOBUTD JI/Is 9TOTO, 110

% @enepanpHblii 3akoH oT 08.03.2015 N 42-®3 «O BHeceHUM M3MEHEHUIT B YaCTb HEPBYIO
Ipaxxmanckoro kopekca Poccuiickoit epgepanum» // C3 P®. 09.03.2015. N 10. Cr. 1412.
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KpajfHell Mepe, HEUCIIO/NHEeH)e 00s3aTe/IbCTBA VI Ha/IM4Me MMYIeCTBeHHbIX I10-
Tepb, TO Telepb (10 OyKBe peryIMpoBaHys) TpeOyeTcs JMNIIb HapylIeHe IpaBa
¥l BO3MOXXHOCTb €T0 BOCCTAaHOBJIEHMS XOTsA OblI B BUJe KOMIIEHCAIIVN IIPOM3Be-
IIeHHBIX PacXOJiOB, U JOKa3aTeIbCTB MX HECEHNA He HY)KHO. B IIpefycMOTpeHHbIX
'K P® cnydanx npepnonaraeTcsi Bo3MellleH1e YOBITKOB U B pe3y/IbTaTe IIPaBO-
MEpPHOTO IOBEJEHUSA — 3a pa3pelleHHbINI BBIXOJ 13 AOTOBOPOB (IOpy4YeHus,
OKa3aHUA YCIIYT, OAPA/A, KOMUCCUY, IIPOCTOTO TOBAPUILECTBA), OT3BIB aBTOPOM
IIpOM3BeieHNs], OIIpe/ie/IeHHbIe IeVICTBYUA IpaBoobIafaTens u T.4. B noBepuienne
0/1aTONIPMATHOTO PEXMMa, CO3/IaBaeMOTO 3aKOHOZaTe/IeM IS 3a/ieiiCTBOBAHNA
VIHCTUTYTA YOBITKOB, OH He OTPAaHIYMBACTCS YC/IOBMEM MX NPEABUANMOCTH, TIpsi-
MO IIPe[fyCMOTPEHHBIM BO BCEX €BPOIEIICKUX JOKYMEHTaX.

BrnpoueM, 3akoHOZaTeNbHBIE MPEAIIOCHIIKY K JIETKOMY MCIOTb30BaHUIO Tpe-
0oBaHNIT O B3bICKaHMM YOBITKOB He IpuUBeM 3a moyTu 30 JIeT CyliecTBOBAHNA
I'K P® k ux npeobmafanuio B Cy[eOHBIX Je/lax I TPeTeVICKMX pa3dypaTenbCTBaXx.

3aknouyeHve

[TopBOMSt UTOT, HYXKHO CKa3aTh, YTO €BPOIIEIICKOE peryapoBaHiie BOOpaao B
cebs1 pelieHns: M MHCTUTYTHI AHTTIOCAKCOHCKOIT CCTeMbI ITpaBa. Mbl He Gepemcst
CKa3aTb, XOPOIIO 3TO VI IIJIOXO, KOIZja MPUBbIUHbIE MHCTPYMEHTbI pajyKalb-
HO TpaHC(OPMUPYIOTCs B HeKue TMOpuHbIe CPENCTBA, KOTOPble «OOKATaHbI» B
IIPaBOBOII CHICTEMe, T/ie ITTABEHCTBYeT CyeOHbIN IIPELeIeHT B €T0 MHOTOPA3/INg-
HOJI MHTepIpeTaluy 0pUCTaMI-IPAKTUKAMH, CyAbsMU, afBoKaTaMu. C TOYKM
3peHNs MPAKTUKY IO/Ie3HBIM IIPeNCTaB/IseTCs pasbop eBpOIeiiCKOro OIbITa 1
Pe3y/IbTaTOB MCIIOIb30BAHVSI KOHIIEIINN YOBITKOB, CIIO>KMBILENCS B KOHTMHEH-
TanbHOM TIpaBe. CTUMYIMPOBaHME TSDKYIIMXCS K MCKaM 00 yOBITKax CIOCO6-
CTBYeT YCUIEHWIO KY/TbTYpPbl YIOKUBAHNUA CIOPOB, I KOTOPOJ apryMeHTaIs
¥ IIpaBOBOe 0OOCHOBaHME ITO3ULII UTPAIOT Hanbojiee BaXKHYIO pojb. ITO OyzeT
VIMETb pe3y/IbTaTOM HaKOIUICHNE Ja/IbHENIIero IpUANIecKOro MaTeplaa B BIUje
ny0/IMKyeMoil CyfeOHOI MPaKTUKM, KOTOPYIO ellje IIMpe 1 yB/IeYeHHee MOXKHO
Oy7zieT NCIIOIb30BaTh B HAYKe, YTO IPUBETET K BBIXOAY ellje 60/IbIIero KoamiecTa
yOIMKALNIA, YBETNYIEHNIO UX COAEPIKAaTeNbHOCTIL U IOBBIIIEHNIO Ka4ecTBa IIpu
VI3/I0>KEHMY ITPOOIEMHBIX BOIIPOCOB B3bICKaHMS YOBITKOB.

Ocoboe BHUMaHNe K TpeOOBaHNUAM O KOMIIEHCALMM IIOHECEHHOTO yiepba u
HEIIOTyIE€HHOI BBITO/[bI OYIET MMeTh C/Ie[CTBMEM OLIYTUMYIO IMIPOLECCYaTbHYIO
9KOHOMMIO, TaK KaK OOBIYHO KPYIIHbIE CIIOPBI COPOBOXKAAIOTCSI MHOXKECTBOM JC-
KOB BOB/ICUEHHBIX CyO'bEKTOB, B TO BpeMs KaK Jie/io 00 YObITKaX, la’Ke OTHO, MOXKET
VIX, TIO CYTH, COETVHUTD i 3aMEHNTb, TAaK KaK 371€Ch IIOABOATCS (PMHAHCOBBIE UTOTU
B3a/IMOOTHOILIEHWIT CTOPOH. XOTs 11 6071ee 00beMHBIe, TaKue Jie/ia BOMPAIoT B cebs
BCe CIIOpHBIE BOIIPOCHI, KaK-TO: O IIPABOBOJI CIJIe OCTIAPMBAEMBIX C/IeTIOK, BCTped-
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HBIX TpeOOBaHNAX, LleHe HapyIIeHns U Jp. 3[1ech JKe aHAIM3UPYIOTCSA BaKHeIe
aCIIEKThbI BUHbI, HE3ABMCUMO OT TOTO, KOMMEPYECKMIT U/ HET, HAIIPUMEP IIPOCTO
KOPIIOPaTUBHBIIL, XapaKTep HOCAT OTHOIICHNUSA CTOPOH KOHQIMKTA.

VIHCTUTYT BO3MellleHNs YOBITKOB sIB/ISIETCS ITTABHBIM BO BCEM TPaXKJAHCKOM
IIpaBe ¥ HACTOATENIbHO TpeOyeT pasBUTUA U YIy4IIeHNUA.
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Abstract

Liability constitutes a key concept of the Civil Law science. Its universal implication lies in
the monetization of another person’s negative property consequences and the assign-
ment of its financial results to the complicit party. In the present paper the evolution of
the said legal institution is reviewed. At the dawn of our civilization the liability manifested
a response to a non-compliance with prescriptions of law and represented a fine to be
paid in a multiple amount of the loss. As our society progressed, we started classifying
the monetary repressions into civil and criminal liability, into liability acting as a response
to personal affronts and liability for failure to perform contractual or non-contractual
property obligations. At the same time penalty failed to restore one’s financial position
in some cases and, conversely, allowed for abuse of rights. Another way of legal protec-
tion became widely adopted — damages for losses. The concept of loss of profit was
also accepted into widespread professional use as an important component of damages.
The Russian Civil Code provided for the development of the said instrument, as it was
defined as “future losses for the restoration of the violated right”. Unfortunately, at the
present time it does not find a widespread application among litigants. Judges also fail
to comprehend such a broad understanding of possible damages. The comparison be-
tween the traditional and modern concepts regarding this issue found its reflection in the
corresponding chapter. The structure of gross domestic product (GDP) with prevailing
services sector is the economic parameter of the post-industrial society and its funda-
mental attribute. The civil liability of service producers is of a much stricter nature. For
instance, they are forced to pay damages for a rightful unilateral repudiation of the con-
tract, no matter customers are citizens or not, whereas the legal tradition prescribes to
pay damages only if the party acted in breach of law. In the present work the author draws
a conclusion on the increasing importance of damages and their new role.

Keywords
liability, damages, civil law, fault, PETL, PECL, actual damages, loss of benefit, loss of

chance, specific performance.

Acknowlegments: The paper is published within the project of supporting the publica-
tions of the authors of Russian educational and research organizations in the NRU HSE
academic publications.

For citation: Monastyrsky Yu. E. (2021) Damages Recovery Claims Regulation in Civil
Code of RF and in Principles of European Contract and Tort Law. Pravo. Zhurnal Vysshey
shkoly ekonomiki, no 2, pp. 87-108 (in Russian)

DOI: 10.17323/2072-8166.2021.2.87.108

107



Russian Law: Conditions, Perspectives, Commentaries

References

Baybak V.V. (2014) Causal relationship as a condition of contractual liability: comparative
legal sketch. Vestnik Vysshego arbirazhnogo suda, no 6, pp. 4—-21 (in Russian)

Baybak V.V. (2015) Loss of a chance as a type of contractual losses. Vestnik ekonomi-
cheskogo pravosudia, no 5, pp. 63-73 (in Russian)

Benjamin P. (1960). Penalties, Liquidated Damages and Penal Clauses in Commercial
Contract: A Comparative Study of English and Continental Law. International & Compara-
tive Law Quarterly, issue 4, pp. 600-627.

Burrows A. (2017) Oxford Principles of English Law: English Private Law, A. Burrows,
D. Feldman (eds.). 3“ed. Oxford: University Press. 3104 p.

European Group on '[ort Law (2005) Principles of European Tort Law: Text and Commen-
tary. Vienna: Verlag Osterreich. 282 p.

Egorov A.V., Usacheva K.A. (2013) Subsidiary liability for bringing to bankruptcy — an
unsuccessful equivalent of the Western doctrine of lifting the corporate cover. Vestnik
Vyssgegi arbitrazhnogo suda no 12, pp. 6-61 (in Russian)

Gutnikov O.V. (2016) Subsidiary liability in the legislation on legal entities: the need for
reforms. Advokat, no 9, pp. 5-13 (in Russian)

Hesselink M. (2001) The Principles of European Contract Law: Some Choices Made by
the Lando Commission. Global Jurist Frontiers, no 1, art. 4, pp. 5-95.

Komarov A. (2008) The Limitation of Contract Damages in Domestic Legal Systems and
International Instruments. Contract Damages: Domestic and International Perspectives.
D. Saidov and R. Cunnington (eds.). Oxford: Bloomsbury Publishing, pp. 245-264.

Koziol H. (2017) Harmonization and fundamental issues of European tort law (beginning).
Vestnik grazhdanskogo prava, no 5, pp. 173-228 (in Russian)

Michaels R. (2014) The UNIDROIT Principles as Global Background Law. Available at:
URL: https://ssrn.com/abstract=2502899 (accessed: 12.02.2020)

Nicholas B. (1992) The French Law of Contract. 2" ed. Oxford: Clarendon. 292 p.

Perillo J. (1994) Unidroit Principles of International Commercial Contracts: the black let-
ter text and a review. Fordham Law Review, no 2, pp. 281-344.

Sadikov O.N. (2009) Losses in the civil law of the Russian Federation. Moscow: Statut,
226 p. (in Russian)

Sadikov O.N. (2016) Model rules of European private law. Actual aspects of modern
practice of international commercial turnover: collection of papers. Moscow: Statut,
pp. 200-211 (in Russian)

Serakov V.V. (2016) Comparative legal analysis of the foreseeability of losses as a way
to limit the amount of damage caused. Vestnik grazhdanskogo prava, no 4, pp. 159-184
(in Russian)




YcnoBus npuooOpeTaTenbHOM
AABHOCTU U HEOOXOAMMOCTDb
nx pedopmMmmpoBaHmN:

A.C. NoamapkoBa

Crapwuii npenoaasaTesb, AenapTaMeHT NPaBOBOro perynnpoBaHmnsa 6usHeca Hauno-
HaNbHOrO MCCNeaoBaTeNbCKOro yHMBepcuTeTa «Beicluaa wkona 3KOHOMUKW», KaHOW-
naT ropugmyiecknx Hayk. Agpec: 101000, Poccuinckas depepaumsa, MockBa, MsAcHUL-
kas yn., 20. E-mail: apodmarkova®@hse.ru

AHHOTaAUMA

CtaTtbsl NocesiLleHa BbIIBAEHUIO NMPobsieM NpUMeHeHus Takux ycnoBuii npuobpeta-
TeNbHOM AAaBHOCTU, Kak A0OPOCOBECTHOCTb BNAaAEHUS N BNafeHune BeLlblo Kak CBOel
cob6CcTBEHHON. HeCMOTPS Ha pa3bsACHEHUS BbICLUMX CYA0B, NpakTuka U OOKTpuHa ybe-
OVUTENIbHO OEeMOHCTPUPYIOT HEOOXOAMMOCTb MEPEOCMbIC/IEHUS MOAXOA0B K MOHMMa-
HUIO 3TUX YCNOBUN. ABTOPOM aHaNM3npyloTCcs Npegnaraemble Nyt nu3MeHeHus cT. 234
paxpaHckoro kogekca Poccuitickon depepaunmn, B TOM Ymucne npeasioxeHms ob mnc-
KJIlOYEHUN ycnoBus 00OPOCOBECTHOCTU M3 YMcna 06a3aTenbHbIX PEKBU3NUTOB NMPUo6-
peTtatenbHOM aaBHOCTN. OueHMBas HEOOX0AMMOCTb 1 0OOCHOBAHHOCTbL COOTBETCTBYIO-
LMX UBMEHEHWIA, aBTOP NPUXOAUT K BbIBOAY, YTO NpeabsiBieHne 3aKOHOM TeX U UHbIX
ycnoBuii npuobpeTtaTenbHOM OABHOCTM Mpexne BCEero npenonpenensetcs Lensmu
NpU3HaHUs TakoBOW OCHOBAHMEM NpuUobpeTeHns npaBa COOCTBEHHOCTU: Kak criocoba
BOCMOJ/IHEHNS OTCYTCTBYIOLLLEr0 OCHOBAHWS BO3HMKHOBEHWNS 3TOro npaBa WUanm Kak cro-
coba 3amelleHns cob6CTBEHHMKA, GaKTUYEeCKN YCTPaHMBLLErOCS OT BNafEHUS BELLbIO.
B HeKoTopbIX clydyasx npaBonpuMeHUTebHas npaktuka yoeamtensHo nokasbiBaeT no-
TpebHOoCTb BoNiee LWNPOKOro NOHUMaHUS U NPUMEHEHUs NpruobpeTaTeNbHON 4aBHOCTHU
B KQYeCTBE OCHOBaHUS NprMobpeTeHns npasa cO6CTBEHHOCTU. DTO 0OOCHOBbLIBAET BO3-
MOXHOCTb AndPepeHLMpPOoBaAHHOIO NOAX0Aa K NPeabsaBAEHUIO U TONKOBAHUIO YCI0BUIA
npuobpeTaTeNibHOM JABHOCTU, HO HE UX UCKIOYeHMe 13 HopM MpaxaaHckoro koaekca
Poccuiickon depepaumn. ABTOp UCXOAUT U3 TOr0, YTO M3MEHEHME PeryampoBaHus B
4yacTu ycnoBuii npuobpeTaTtenbHON AABHOCTU OOJ/IKHO MPOU3BOAUTLCS C Y4ETOM He-
06xoanmMocTn cobniogeHnsa 6anaHca MHTEPECOB TUTYJ/IbHOrO COOCTBEHHMKA BeLLU, ee
dakTnyeckoro Bnagensua, obuwectsa 1 rocygapcrtea. CaenaH BbiBOA, H4TO U3MEHe-
HMe NOAXO0A0B K MOHMMAaHUIO YCI0BMA NprobpeTaTenbHOM AaBHOCTU camo no cebe He
YLWEMISeT MHTEPEeChl TUTYJIbHbIX COOCTBEHHUKOB, B TOM YMUC/le UCXOAs U3 TONKOBAHMUS
HOpM 00 OTKa3e OT NpaBa COOCTBEHHOCTU, NPeaycCMOTPEeHHbIX cT. 236 K. NMoaTeepx-
neHHasa KoHcTUTyumnoHHbIM Cynom Poccuiickoih deagepauym BO3MOXHOCTb aAuddepeH-
LMPOBAHHOI0 NOHUMaHUS OLEHOYHOI0 KpUTEPUS 4OOPOCOBECTHOCTU NOAKPENNISET HE-
06X0ANMOCTb N3MEHEHMUS MOAX00B 3aKOHOAATENS U CY40B K MOHUMaHWI0 Ha3Ha4YeH s
MHCTUTYTa NpunobpeTaTesibHON AAaBHOCTU N YCIOBUIA €ro NPUMEHEHUS.

! 3aKOHOJATENbCTBO U CyleOHaA IPaKTUKa IJaHbI 110 COCToAHMIO Ha 01.03.2021.
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KnwoueBblie cnosa

npuobpeTaTenbHas 4aBHOCTb, NpuobpeTeHne npaBsa cCo6CTBEHHOCTM MO AAaBHOCTU BNa-
neHusa, nobpocoBecTHOe BnageHne, BNaaeHne BeLlblo Kak CBOe COOCTBEHHOM, 0Tkas
OT npaBa CO6CTBEHHOCTU, KOHCTUTYLIMOHHOCTb YCNIOBUI NpnobpeTaTeibHON OaBHOCTU.

BnaropapHoCTU: cTaTbs NOAroTOBNEHa Npu nHdopmaunoHHomn noanepxke CrNC KoH-
cynbTaHT lMnioc

Ang untupoBanua: NMoamapkosa A. C. Ycnosus npnodpetatenbHON aBHOCTU U HEO6-
X0ANUMOCTb X pedopmnpoBanusa // NMpaeo. XypHan Bbeicluen wkonbl 9KoHOMUKK. 2021.
Ne 2. C. 109-138.

YOK: 347 DOI: 10.17323/2072-8166.2021.2.109.138

BeepeHue

OpHO M3 OCHOBaHUII MpUOOpPeTeHNsA IpaBa COOCTBEHHOCTH, ITOCTIERHee IO
yrnoMmuHauuo B ['paxpanckom komekce Poccuiickoit @epepanym (manee — 'K
P®), Ho He TOCTIefHEE 11O 3HAUYNMMOCTY — NIPHOOpeTaTeIbHAsA JABHOCTD, PEryn-
pyemas ct. 234 I'K P®. O 3nayeHun c1. 234 1 npakTU4eckyux mpobaeMax mpu-
MeHEeHVSI JAHHOTO VIHCTUTYTa” CBU/IETe/IbCTBYET OO0JIbIIOe KOIMYECTBO CyAeOHbBIX
peleHnii, B KOTOPBIX MCKOBBIM TpeOOBaHMEM sBJISETCA IpU3HaHNUe IIpaBa co6-
CTBEHHOCT! Ha Belllb B CYJTY Ip1oOpeTaTe/IbHOI JaBHOCTH. BMecTe ¢ TeM cyyaeB
YIEOB/IETBOPEHNS TaKMX VICKOBBIX TPeOOBaHMII HEMHOTO (XOTS B IIOC/IEJHVIE TOfIbI
HaMeTWIach NO3UTUBHAS TEHJIeHIMA). B OGo/bIIMHCTBe ClydaeB yIOB/IETBOpe-
HUIO MICKOBBIX TPeOOBaHUII IPENMATCTBYET OTCYTCTBYUE TOTO WJIN MHOTO YC/IOBUS
npuobperaTenbHOl gaBHOCTU. C y4eTOM IpefIodKeHuil o pedopMUpPOBaHUIO
BEILIHOTO IIpaBa, a TAKXKe IOATOTOBKM MUHIKOHOMPasBUTHS INPOEKTa M3Me-
HeHmit HopMm 'K PO B vactu mpmobperarebHOM JaBHOCTI?, TOIPoOyeM paso-

? Jlaxxe HeCMOTpsI Ha Ha/jM4Me pPa3bsICHEHMI BBICIIMX CYHeOHBIX MHCTAHIMIL, HaIp.:
Iocranosnenue Ilnenyma BC PO Ne 10, ITnenyma BAC PO Ne 22 ot 29.04.2010 «O HeKOTOpBIX
BOIIPOCAX, BO3HMKAOIIMX B CYAeOHOII ITpaKTUKe [IPY PaspelleHNny CIIOPOB, CBA3AHHbIX C 3aIlIMTON
IpaBa COOCTBEHHOCTHM U APYIMX BeIIHbIX mpaB» (mamee — Ilocranosnenne Ne 10/22), O63op
Cyme6HOII NPaKTUKM I1O JleflaM, CBA3AHHbBIM C CAMOBOJIbHBIM CTPOUTENbCTBOM (YTB. IIpesnmymom
Bepxosroro Cyma P® 19.03.2014), . 12 Mudopmanuonnoro mucbMma IIpesupumyma BAC PD
or 09.12.2010 Ne 143 «O630p cyme6HOI MpPAKTUKU II0 HEKOTOPBIM BOIPOCAM HpPYMEHEHNs
apOuTpaxXHpIMM cyfamu cTaTby 222 IpaxpaHckoro kopekca Poccniickoit Deneparym».

* ITpoekt @3 «O BHeceHMU M3MEHEHMII B 4acThb HEPBYI0 [paxkaHcKoro kogekca PO B wactu
COBEpIIEHCTBOBAHMS TOPSIKaA IPMMeHEH Vs IpUoOpeTaTe/IbHO JABHOCTH B Ka4eCTBE OCHOBAHIIS
BO3HMKHOBEHNS IpaBa COOCTBEHHOCTH Ha HEABIDKMMOE UMYILeCTBO» (manee — IIpoekT 3akoHa
o mpuobperaTenbHOI gaBHOCTH). Available at: URL https://regulation.gov.ru/projects#npa=90986
(mata obpamenns: 01.03.2021)
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Opartbcs, Kakye Mpo6aeMbl IPUMEHEHN YCIOBUI IIPUOOpeTaTeIbHON JaBHOCTH
CYIIECTBYIOT Ha IIPAKTUKe, TPeOYIOT /I OHM M3MEHEeHNUA NeVICTBYIOIEro 3aKOHO-
JlaTe/IbCTBA Y IIPeyCMOTPEHBI I COOTBETCTBYIOIIVIE U3MEHEHMs pa3dpabOTaHHbI-
MM 3aKOHOTIPOEKTaMIA.

Crarbs 234 npepycMaTpuBaeT 4eTbIpe YClIoBusA (TpebOBaHMA), IpebsBsie-
MBIX B COBOKYITHOCT! 3aKOHOM (PaKTU49eCKOMY BJIafie/IbLy [/Is IIPUOOPETeHN UM
IpaBa COOCTBEHHOCTM Ha Belllb B CI/TY IIPMOOpeTaTe/IbHON JABHOCTH: JOOPOCO-
BECTHOCTbD, OTKPBITOCTD, HEIIPEPBIBHOCTD B/IAJIeHNA Y BJIafieHle BEIIbI0 KaK CBOeI
cobcTBeHHOI. OLIeHOYHBIIT XapaKTep JAHHBIX YCIOBMIT 00yC/IaBIMBaeT HeoOXoam-
MocCTb X TonKoBaHMA. IloctanoBnenne Ne 10/22 pasbsAcHAET KaXl0e U3 HUX, HO
HEeCMOTPs Ha 3TO aHa/IN3 CyZieOHOI IIPaKTUKY ¥ MHEHIII HAYYHOTO CO001IIecTBa 00-
Hapy>XIBaeT OTCYTCTBUE eAVHOTO ITOAXO0/a K TOJIKOBAHMIO IBYX U3 HUX: KPUTEPUA
I0OPOCOBECTHOCTY M KPUTEPYs BIA[IeHN BEIIbIO KaK CBOEJ COOCTBEHHOIA.

1. MoHuMaHue JO0OPOCOBECTHOCTU BNnageHusa

J106pOoCcOBeCTHOCTb TIPYMEHUTENIBHO K IIPHOOpPeTaTeIbHOI JABHOCTHU TOJKY-
eTCsA BBICIIMMM CyfaMM KaK He3HaHMe MM IpeArionaraeMoe (ToIycTumoe) He-
3HaHMe / He[IOJDKHOE 3HaHMe INI[OM, TIOJTyYUBIINM B/IafieHue, 00 OTCYTCTBUM OC-
HOBaHMsI BO3HUKHOBEHVS Y HETO IIpaBa COOCTBEHHOCTY Ha Belllb, T.e. CBOAUTCA K
CyO'beKTMBHOMY KPUTEPUIO OCBEIOMIEHHOCTY MIIAa 06 OTCYTCTBUM TaKOTO IIpa-
BOBOTO OCHOBaHuA'. [lJaHHOe NMOHMMaHNUe OOPOCOBECTHOCTY Ha IPAKTVKeE CTa-
BUT BOIIPOC: Ha KaKOJ/ MOMEHT BPEMEHU JINIIO He I0O/DKHO 3HATh 00 OTCYTCTBUM
OCHOBAHNI BOSHMKHOBEHMA Y HETO IpaBa COOCTBEHHOCTN? BOBIIMHCTBO CyIOB
CYMTaeT, YTO Ha MOMEHT BO3HUKHOBeHMA BiafeHusA’. Ilpudem B yKasaHHBIN MO-
MEHT JJABHOCTHBIII BJIafiesiel], II0 X MHEHUIO, He ¥IMeeT OCHOBAaHUII CYNTATh ce0s
KeM-/160, KpoMe KaK COOCTBEHHMKOM COOTBETCTBYIOIEro uMyIecTsa. Cremyer

* IL. 15 IloctanoBmennsa Ne 10/22. Bmecte ¢ Tem 1. 1 Ilocranosnenus Ilnenyma BepxosHo-
ro Cyza ot 23.06.2015 Ne 25 «O mpuMeHeHMM Cy[aMy HEKOTOPBIX IONIOKeHMI1 pasjena I yactu
niepBoit [paxxganckoro kopekca Poccuiickort @eepanmi» MCXOFUT 13 00BEKTUBHOTO IOHVMAHNS
I06POCOBECTHOCTM KaK «IIOBEJCHNs, 0XKIAAEMOTO OT IIOO0r0 y4aCTHMKA IPasKIaHCKOro 0060poTa,
YYMTBIBAIOIETO TIpaBa ¥ 3aKOHHBIE MHTEPEChI APYTOil CTOPOHEI, COfIEfICTBYIOIIETO €if, B TOM UNCIie
B ITOJTyYeHNM He0OXOAMMOT MHGOPMALIL».

> Hamp., n. 15 IToctanosnenus Ne 10/22, Onpenenennie BC P® ot 07.05.2015 Ne 310-9C15-
4192 no pmeny Ne A08-4516/2012, IToctanosnenne AC [lanbHeBocTOYHOrO oKpyra ot 23.09.2019
Ne ©03-3888/2019 mo meny Ne A24-5575/2018, IToctanoBnenne AC CeBepo-3amnajHOro OKpyra ot
25.06.2018 Ne ©07-4369/2018 mo pemy Ne A56-62300/2016, Ilocranosnenne AC Cesepo-Kaskas-
CKoro okpyra ot 22.04.2019 Ne ©08-2043/2019 mo pemy Ne A53-16531/2018 (Onpepnenenuem BC
P® ot 22.08.2019 Ne 308-9C19-13617 oTkaszaHo B Iepefaue fena Ne A53-16531/2018 B Cynebnyio
KOJUIETMIO 10 9KoHOMM4YecknM criopam BC PO myisa mepecMoTpa B mopsiaKe KacCalIOHHOTO IIPO-
M3BOJCTBA AHHOTrO moctaHosireHus), [locranosnenne AC IToBommkckoro okpyra or 17.12.2015
Ne ©06-2951/2015.
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OTMETNTb, YTO TaKOe IIOHVMMaHNe JOOPOCOBECTHOCTI OOHAPY>KUBAET CBA3b C IPY-
TUM YC/IOBMEM IpuobpeTaTe/IbHON IaBHOCTH, @ IMEHHO C BJIafIeHJeM Bellbo KaK
cBoeil cobcTBeHHOI. OHO (akTudeckn O6I0KMpPyeT BO3MOXHOCTb IPUMEHEHUS
HOPM O IIpHOoOpeTaTeNnbHO HAaBHOCTY B OTHOIIEHVV MMYILECTBA, IIOTy4eHHOTO
JIUIIOM BO BPEMEHHOE BJIaJIEHIEe U II0/Ib30BAHME I10 IOTOBOPY JlaXKe I10C/Ie OKOH-
YaHMA TAKOBOTO M MICT€YEHNA CPOKa 1A BMH[MKALMM BellM, TOCKOIbKY Ha MO-
MEHT HO/Ty4eHMsI BIaJIeHNs JINII0 3HAET O TOM, YTO He SABJISIeTCS COOCTBEHHIKOM,
a 3HAYNT, pedb He MOXKeT MATY O TOOPOCOBECTHOM BJIafieHIN.

Jpyroii Bompoc, BCTalouii Ha MpaKTUKe, KacaeTcs MepMofia TaKOTO He3Ha-
HVISL: JIOJDKHO /I OHO COXPAHATBCS B TeYeHVe BCEro CPOKa NpHOoOpeTaTenbHO
IABHOCTH, KOTOPBIII /1A HEJBVDKMMOCTY, HAaIIpUMep, cocTaBsAaeT 15 net? Beposr-
HO, HET, IIOCKOJIBKY B 3TOT IIEPUOJ, INLO0 3a4aCTyI0 MOXET Y3HATb 00 OTCYTCTBUM
y HETo IPaBOBBIX OCHOBAHMII J/I1 BOSHVKHOBEHN ITpaBa COOCTBEHHOCTH, HAIIPU-
Mep, B pe3ynbraTe NPU3HAHUA CHOENKM HelelicTBuTenbHol. B Onpenenenun ot
20.03.2018 Ne 5-KI'18-3 Cyzne6Has Koyterus no rpaxjaHcKuM fenaM BepxoBHoro
Cypna Poccuiickoit @epjepanuiny npuiia K BEIBOAY, YTO TpeboBaHMe 0 JOOpoco-
BECTHOM 3a0JTy)X[IeHM B TeYeHNe BCer0 CPOKa B/IA/IeHNsI IPOTUBOPEYNT CMBIC-
JTy TIOJIOXKEeHMUII CT. 234, 6e3 KaKoro-mibo pasyMHOTO OObACHEHNUS IPEIATCTBYeT
BO3BPAIL[EHNUIO BelllY B TPAXKJAHCKIUIT 060POT 1 JIMIIIAET JINIIO0, OTKPBITO U OOPO-
COBECTHO BJIafielollee Iy>KOJ Belblo KaK CBOell, 3aboTsAmieecss 06 3TOM MMYyIle-
CTBE U Hecylllee PacXofibl Ha €ro COofiep>KaHMe, He Hapyllas IpM 3TOM HUYbUX
IIpaB, JIETA/IN30BaTh TaKoe BIafieHNe, 0QOPMIB IIPaBO COOCTBEHHOCTU Ha OCHO-
BaHNM CT. 234. [To mHenuto Cyza, «caMo obpalieHue B Cyf ¢ MICKOM O IIPU3HAHNUN
IpaBa B CIJIY IIPHMOOpeTaTeIbHON JABHOCTU ABJIAETCA C/IE[CTBIEM OCBEJOMIICH-
HOCTM JJABHOCTHOTO BJIafie/Iblja 00 OTCYTCTBUY Y HETO IpaBa COOCTBEHHOCTN»C.
9to u apyrue onpenenennsa Bepxosroro Cyyia, BbIHECEHHDIE 32 IIOC/IEHIE TO/IbI,
JIeMOHCTPUPYIOT M3MEHEHNe MOIX0/a BBICILIEN Cy/leOHOM MHCTAHIIMY K TIOHMMa-
HUIO KpUTEPs FOOPOCOBECTHOCTH U, KaK C/IefICTBIE, K TIOHMMAHNUIO Ha3HAYeHA
MHCTUTYTa MIPMOOPETATENbHOI JABHOCT B IIETIOM.

ITpumeyarenbHO, 4TO M3MEHEHNE ITO/IX0/1a IPEUMYIIeCTBEHHO KacaeTcs OJJHOM
VI TOVI )K€ KaTeropuM Jel: MOTMBITKM IPUOOpeTeHns B CUTY NPUOOpeTaTebHO
INABHOCTY HEJBVDKMMOIO MMYILECTBA, AB/IAIOLIETOCS BBIMOPOYHBIM, WIN JONIU B
npaBe cOOCTBEHHOCTY Ha Hero’. B BBHINIEYIIOMAHYTOM OIIpefie/ieHny OblIa U3/I0-

¢ Cwm. taxxe: Ompepienienne Broporo kaccarmonHoro cyzna obueit oprucaukuyy ot 13.10.2020
Ne 88-21236/2020 mo pemy Ne2-316/2020, Oupenenenne IllecToro KaccarmoHHOrO Cypa obieit
opucaukuyy ot 23.12.2019 no gemy Ne 88-1842/2019.

7 K.J1. CK/IOBCKMIT CTaBUT IIOJ, COMHEHE BO3MOYKHOCTD IIPYIMEHEHMsI HOPM O IIpUoOpeTaTesib-
HOIA JABHOCTH K Jj0JIe B TIpaBe 0011jelt COOCTBEHHOCTH, TIOCKO/IbKY OHA He ABJIACTCA Bellblo, U pedb
ujeT He O BIAJIeHUM JOJIell, @ BCEro JIUIIb O HOIb30BAHNM COCOOCTBEHHMKAMY OOIIUM MMYyIIie-
crBoM [CxmoBckuit K., 2020: 56]. IlpencraBisieTcs:, 4T0 B JaHHOM C/Iy4ae IIpMMeHeHue CT. 234
BO3MOXKHO 110 aHajiornu (cT. 6 I'K P®), mockobKy IpakTiKe M3BECTHBI CTy4Yau PacIpOCTpaHeHNsA
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JKE€Ha IIO3UIINA, COIJIACHO KOTOPOII ITOIOKEHNUAMMN CT. 234 He NMPefyCMOTPEHO B
KauecTBe 00513aTe/IbHOTO YC/IOBUA /IS BOSHUKHOBEHN IIpaBa COOCTBEHHOCTH B
CuTy IpuobperaTe/IbHONM AaBHOCTU JOOPOCOBECTHOE 3a0IyX/jeHue NaBHOCTHO-
TO B/IajiefIblia O HAIMYMM Y HETo IpaBa COOCTBEHHOCTM Ha AHHOE MMYILECTBO.
Cyn cdern, 4TO J/IMTE/IbHOE BJIaJieHME BEIbIO, IPAaBO Ha KOTOPYI0 OTCYTCTBYET,
IIpeJIIo/IaraeT, 4TO JaBHOCTHBIN BJIafiesiel] CIIOCOOeH 3HAaTh 00 OTCYTCTBUMU Y HETO
TAKOT'O IIpaBa, 0COOEHHO B OTHOLIEHUY HEJIBJKMMOTO MMYILeCTBa, BO3HMKHOBE-
HIIe IIpaBa Ha KOTOpOe, 110 001eMy IIpaBuity, Tpedyer popMaTbHOTO OCHOBAHUA
VI perMCTpalyy B IyO/IMYHOM peecTpe. B crydae BiafieHNs MMyIIeCTBOM Ha OCHO-
BaHMM HeJIeVICTBUTE/IbHON CHE/IKM, KOTZIA II0 KAKUM-/T100 IPUYMHAM PECTUTYLINA
He IIPOV3BeJieHa, B CTyyae OTKa3a COOCTBEHHUKY B MCTPeOOBAaHNUY Y JABHOCTHO-
ro BjIajie/iblia Belly [0 OCHOBAaHMUAM, NpenycMorpeHHbIM cT. 302 'K PD, mubo
BCTIE[ICTBME VCTE€YEHMA CPOKa MCKOBOJM JIaBHOCTY JIaBHOCTHBIN BIIafiefiell, KaK
IIPAaBIJIO, MOXKET U IOJDKEH 3HAaThb 00 OTCYTCTBMM Y HETO 3aKOHHOTO OCHOBAHVIA
JULA TIpaBa COOCTBEHHOCTH, OHAKO CaMo IO cebe 3TO He NCKITI0YaeT BO3SHIKHOBE-
HIe IIpaBa COOCTBEHHOCTH B CUJIy NIPHOOpeTaTeNbHOI faBHOCTU. [Ipu aTtoM cyx
HOAYEePKHYI: ZOOPOCOBECTHOCTD IPEATOJIaraeT, YTo BCTYIIEHE BO BlIafieHue He
OBbI/IO IPOTUBOIIPABHBIM, YTO OHO COBEPILIEHO BHEIIIHE IIPAaBOMEPHBIMM JIeVICTBI-
AMI. DTO pelleHMe JEMOHCTPUPYeET HOMBITKY BOCIPUATHSA CY/IOM 100POCOBECT-
HOCTY MIMEHHO KaK OO'beKTVBHOTO KPUTEepysA HeIIPOTUBOIIPABHOTO PaKTIIECKO-
TO BJIafIeHNd, a He KaK CyOBEeKTMBHOTO He3HaHMsA (PAKTMYECKOTO BiIafiesibIia 06
OTCYTCTBUM Y HETO IIpaBa COOCTBEHHOCTIL.

B ITocranosnenun AC llenTpanbHoro okpyra ot 13.02.2019 Ne ©10-6246/2018
o pemy Ne A48-4640/2017° o6HapyX1UBaeTCsl yCpeSHEHHBI CyO'beKTUBHO-00D-
eKTVBHBIV BapMaHT MOHVMAHVA KpUTepus T0OPOCOBECTHOCTI: JaBHOCTHOE BJIa-
JieHe ABJIAETCA HTOOPOCOBECTHBIM, €/, IPMOOpeTas Belllb, INI[0 He 3HAJIO 1 He
JI0OJDKHO OBUIO 3HATh O HEIIPAaBOMEPHOCTH 3aBJIaIeHNIA €10, T.. B TeX CTy4asX, KOI-

pexiMa Belell Ha 6ecTe/leCHOe MYILECTBO (HAIIpuMep, BUHAMKAIA 6e3T0KYMeHTapHbIX aKIINit
u T.1.). Takoil mogXoy JOMYCTUM B CUTYallMM OTCYTCTBMA MHBIX CIIOCOOOB 3aIVTHI OXpaHAEMBIX
3aKOHOM JMHTEpPEeCOB KaK KpailHs;s BpeMeHHasi Mepa, IpMMeHseMas 10 KOPPEKTUPOBKY Peryin-
POBaHMS U ONpeeeHNsI CIIelMaIbHOTO Crroco6a 3amuTsl. K ToMy >Ke He/b3si He yIUTBIBATh BO3-
MOXXHOCTb BbIIe/Ia IO/IM B HaType (paspena ob1ieir cOOCTBEHHOCTH), KOTOPBI TPaHCPOPMUpyeT
IOJIIO B IpaBe 0011eit COOCTBEHHOCTY Ha HEBIDKMMOCTD B IIPABO COOCTBEHHOCTI Ha KOHKPETHOE
IIOMelljeHNe, HAaIlpYMep, KOMHATy B KOMMYHA/IbHOI KBapTHpe, KOTOpas CTaHET CAMOCTOATENbHO
ydacTByIoleil B 060poTe Belbio U IIpU3HaHMe IpaBa COOCTBEHHOCTHM Ha Hee B CUITY IpuobOpeTa-
TeJIbHOV MAaBHOCTU 6y11eT BO3MOXHbBIM. K ToMy e B cuny 1. 2 cT. 247 I'K PO yyacTHUK Jj0/1€BOit
COOCTBEHHOCTH MMeeT IPAaBO Ha IPENOCTAB/IEHIE B €r0 BJIaJieHIEe U [I0/Ib30BaHNe YacTu obIre-
rO MMYIECTBa, COPasMEpPHOIL €ro HoJIe, T.e. o (akTy obIafaHme foIeil B IpaBe COOCTBEHHOCTN
IIpeIIo/IaraeT ByIajieHre KOHKPETHOI YacThI0 BElll, OILATH JKe TMIIOTETUYeCKI MOTYIIEN CTaTh ca-
MOCTOSATE/IbHO B pe3y/IbTaTe Bble/a JOIU B HaType (pasfena o61ielt COOCTBEHHOCTI).

¢ Omnpepnenennem Bepxororo Cyzma P® ot 13.06.2019 Ne 310-9C19-7723 oTkasaHO B Iepefade
mema Ne A48-4640/2017 B Cyne6HYI0 KO/UIETHIO IO 9KOHOMMYeCKMM criopaM Bepxosuoro Cyna PO
71 TIEPeCMOTpa B TTOPA/IKe KaCCAIIIOHHOTO IIPOU3BOJICTBA JAHHOTO ITOCTAHOB/IEHNA.
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fia Belp nprobperaeTcsi BHENIHE MPABOMEPHBIMI [EVICTBUSIMM, OTHAKO IIPABO
COOCTBEHHOCTH B CMJIy TeX VIV MHBIX OOCTOSITEbCTB BOSHUKHYTD He MOXeT. Eie
6onee cmenblit mopxop BujeH B [Tocranosnennn AC 3anagHo-Crb61pcKoro okpy-
ra: Jo6pOCOBECTHOCTD /IMIIa O3HAYAET, YTO BIafiesiel] yOeXjeH B IIPaBOMEPHOCTH
CBO€TO BJIafIeHN s, CYUTAaeT OCHOBaHME, 10 KOTOPOMY IIOTy4€HO MMYIIECTBO, JO-
CTaTOYHBIM /I TOTO, YTOOBI OBITH €r0 COOCTBEHHUKOM’,

CTOUT OTMETUTD, YTO IPEAIIOCBUIKM OTCTYIUICHNS OT CyO'beKTUBHOTO ITOHM-
MaHMsI FOOPOCOBECTHOCT, T.€. IPUMeHEHV IPUoOpeTaTeIbHON JaBHOCTY HaXKe
[PV 3HAHWM JABHOCTHBIM BJIafle/Ibl[eM TOTO, YTO OH He SIB/ISIETCS] COOCTBEHHIKOM
BeIl[V, MO>)KHO OOHApY>XKITb M B JIeJICTBYIOILIeM 3aKOHOZaTenbcTBe. Hampumep,
cormacHo 1. 2 c1. 225 'K PO, ecnu 310 He MCKIIOYaeTCsl MpaBUIaMi O TIPUO6-
peTeHnN IpaBa COOCTBEHHOCTM Ha Bell[M, OT KOTOPbIX COOCTBEHHMK OTKA3asCs
(cT. 226), 0 Haxozke (cT. 227 1 228), 0 6e3HAA30PHBIX )KMBOTHBIX (CT. 230 1 231) n
kage (ct. 233), mpaBo COOCTBEHHOCTM Ha 6eCX03s1iTHbIe IBYDKMMBbIE BEL[Y MOXKET
OBITH PUOOpeTeHO B CuTy npuobperaTenbHON faBHOCTH. POPMYIMpPOBKa 9TOI
HOPMBI [TOPOJIV/Ia Pa3Hble MHEHNSI O BO3MOXKHOCTY IIPMMeHEHMs CT. 234 K 6ecxo-
3AMHBIM IBVDKVMBIM BelllaM: OJTHY CYNUTAIOT, 9YTO IPUMEHEHMeE CT. 234 BO3MOKHO,
eC/Iy HeT OCHOBAHMIT /IS IIPMMEHEHMS] HOPM CT. 225-233, T.e. ecnu 6ecxossitHas
Bell[b He SIBJISIETCSI HaXO[KOM, K/IaioM, OpOILIeHHOT Bellbio, 6e3Ha[30pHBIM KU -
BOTHBIM'’. [Ipyrue crenyamucTel MOIAraoT, YTO peyb HO/DKHA VAT O CyOCuau-
apHOM IIPMMEHEHNUN CT. 234, T.e. eC/IM BJIajieNblieM Belly He COOMIofieH MOPsTOK
npuobpeTeHns MpaBa COOCTBEHHOCTH, IIPeyCMOTPEHHBII HOpMaMi CT. 225-233,
TO OCTAETCSI BO3MOXKHOCTD H0JIee JINTENBHOTO Y CJIOXKHOTO CIocoba mpuobpere-
HUA 110 TpuobperarenbHoit faBHocty [Cxmosckuit K., 2020: 55].

Ha npakTuke npuMeHeHue npy TonKoBauuu 1. 2 ct. 225 I'K PO nepsoro noj-
XO7Ia MaJI0 BO3MOJKHO, a2 BTOPOTO — 3aTPYAHUTENbHO. B mepBoM cirydae TpygHO
IIPEe/ICTaBUTh, KAaKMM ellje 00pa3oM Bell[b MOXKET CTaTh 0eCX03sIHOI, KpoMe Kak
B pe3y/bTaTe OTKa3a COOCTBEHHMKA OT Hee, OCTaBJIeHN:A ee 6e3 Ha/[30pa, IIOTepu
VUL COKPBITUA Ha JUINTEeNIbHBIN CPOK. Bo BTOpoM cirydae sKOHOMIYECK) 0O0CHO-
BaHHOMY BO3Bpall[eH)IO Bel[M B 000POT TeOPETUYECK JO/DKHO MPENsITCTBOBATD
CyO'beKTMBHOE ITOHMMaHNe JOOPOCOBECTHOCTI BIIafeHVs, IIOCKO/IbKY B MOMEHT
BO3HMKHOBEHNsI BJIafieHUs1 OPOIIEHHOI Bellbl0, HAXOAKOW WU KIaZOM JIMIIO

* Tlocranosnenne AC 3amagHo-Cubupckoro okpyra or 31.01.2019 Ne ©04-5682/2018 1o neny
Ne A03-2990/2018. Onpepenennem Bepxosrnoro Cyma PO ot 22.04.2019 Ne 304-2C19-4328 or-
KaszaHo B mepepade mema Ne A03-2990/2018 B CyneOHYI0 KO/UIEIMIO IO S9KOHOMIYECKMM CIIOpaM
Bepxosnoro Cyna PO nna nepecmorpa B MOpsA/IKe KaCCALMIOHHOTO IIPOU3BOJICTBA JAHHOTO I10CTa-
HOBJ/ICHUA.

1 «ITonoxxenust ct. 234 I'K MOTyT OBITH IIPUMEHEHBI J1s IPHOOpeTeHNsI TpaBa COOCTBEHHOCTH

Ha 6ecx0351171Hy}0 OBIDKMMYIO Belllb, €C/I HeT OCHOBAHMII JI/Il TPMIMEHEHN MOJIOXKEHMIA CT. 226—
233 TK». Cm.: Tlocrareitnblii komMeHTapuit K Ipaskganckomy xopekcy Poccniickoit degepanymn.
Yactp nepsas. 2019 // CIIC KoncynprantlInoc.
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3HAET, YTO He SIBJIAETCs ee COOCTBeHHUKOM. Takum obpasom 1. 2 c1. 225 ['K PO
ABJIAETCA TIPEAIIOCBIIKON OOBbEeKTMBHOTO TOJNKOBAHUA IOOPOCOBECTHOCTH JiIA
npuobperaTe/IbHON JaBHOCTIL.

[Tpn oueHKe 00OCHOBAHHOCTY IpeAbABICHN 3aKOHOM (PaKTIUECKOMY BjIa-
[IEHNIO TeX VI MHBIX TpeboBaHMII (YC/IOBUIL) ClIefyeT UCXOAUTD U3 IieJIell pery-
JMpOBaHMA, IIpec/iefyeMbIX HOpMaMu o IpuobperaTenbHoit faBHocTy. Ha aro
yXe obpallany BHUMaHUEe HEKOTOpbIe NpeICcTaBUTeNN HayYHOTO coobujecTa'’.
Tak, P. C. beB3eHko obpaTui BHUMaHUe Ha CyI[eCTBOBaHME MCTOPUYECKN pa3-
HBIX TPaVIINIl TOHMMAHNA IPUOOpPeTaTeNbHOI JABHOCTU: €C/IY B PYMCKOM IIpa-
Be OHa OblIa HY)KHa J/Is1 TOTO, YTOOBI KOMIIEHCHPOBATh (BOCIIONHUTD) OTCYTCTBIE
IIPAaBOBBIX OCHOBAHNII /Il BO3HMKHOBEHNA ITPaBa COOCTBEHHOCTY B CITydae IpH-
obpeTeHNs BelM Y HeyIIpaBOMOYEHHOTO OTUYX/aTesIs, TO Ha Pycn omyckanoch
npuobpeTeHye IpaB Ha 3eM/II0 ¥ B OTCYTCTBME IIPABOBBIX OCHOBAHMIT IIPU YCIIO-
BIU aKTMBHOTO (DaKTMYeCKOTO BIaJieHUs 3eMIeli B Busie ee oOpabarpiBanus. Ta-
KIM 00pa3oM, OYeBIIHA BO3MOXKHOCTD CYILIeCTBOBAH PasHbIX IIOAXO/0B K BO-
IIPOCY O HasHAYeHMM MHCTUTYTA PHoOpeTaTeIbHON faBHOCTH. 1o ero MHeHMIO,
ITocranosnenne IInenymos Ne 10/22 1 a63. 3 1. 6 ct. 8.1 'K P®, 3akpeniatomymit
IPe3yMIILIIO ZOOPOCOBECTHOCTU IpMoOpeTaTeia HeBYDKMMOTO MYILeCTBA, 110-
naraBirerocs Ha faHHble EI'PH, cBUeTeIbCTBYIOT O BOCIIpUATUY IMEHHO pUM-
CKOI1 (3ama/jHOIT) KOHIIeNIIMY Ha3HAUYeH s IPMOOpeTaTe/IbHO TaBHOCTH .

B 10 >ke BpeMs B pelleHMAX CyHOB IOC/IETHUX JIeT, YAOBIETBOPAIONINX Tpe-
00BaHNs O HMPU3HAHMM IpaBa COOCTBEHHOCTY B CHIIY IpHOOpeTaTesIbHOI HaB-
HOCTH, MOXXHO YBUZIETD, YTO OHM 3a4aCTYI0 OIPefe/ AT B KauecTBe Ha3HAUeHNA
MHCTUTYTA IPUOOpeTaTeNbHOI JABHOCTY BO3BpallleH1e (paKkTiiecKy OpOIIeHHO-
TO MMYILIECTBA B TPXXJAHCKIIT 000POT, BK/II0YAs ero Hajie)xalee Cofiep>KaHie,
Oe30IacHOe COCTOSAHNE, YIUIATY HaJIOTOB U T.II.

CyapM CUMTAIOT, YTO B CUTYALUAX, KOT/Ia TUTY/IbHBI COOCTBEHHMK MO0 IIy-
61m4HOe 00pasoBaHMe, K KOTOPOMY MMYIIECTBO JO/DKHO HEPeiT B CUNTY ero
0ecx03iTHOCTY 160 BBIMOPOYHOCTY, J/INTETbHOE BPeMs He MPOAB/AIT KaKO-
ro-mbo MHTepeca K 9TOMY MMYIECTBY, He 3asB/IAIOT O CBOMX IIpaBax Ha HeTO,
baxTIIecKy OTKa3bIBAIOTCS OT IIPAaB Ha HETO, YCTPAHAITCA OT BIa[ieHNS UMYIIe-

I Bessenko P.C. IToyeMy cyzby Ipa>k/IaHCKOII KOJIerMy BepXoBHOTO cyja He 3HAIOT 3aKO-
HOB cBoeit cTpaubl? // [leno o mpuobperarenbHoit faBHocTH. Available at: URL: https://zakon.ru/
blog/2020/03/25/pochemu_sudi_grazhdanskoj_kollegii_verhovnogo_suda_ne_znayut_zakonov_
svoej_strany__delo_o_priobretat (gara o6pauenns: 01.03.2021); Byasumu C.JL Taps Pepop noa-
HMMaeT 3HaMms BOJHBIL Keiic-cragy o nmpuobperarenpHoil gaBHocT. Available at: URL: https://
zakon.ru/blog/2019/12/24/dyadya_fedor_podnimaet_znamya_vojny%C2%A0_kejs-stadi_o_
priobretatelnoj_davnosti (gara ob6pauenus: 01.03.2021)

2 Bepsenko P.C. IloyeMy cyzmpy TpaXkJaHCKOII Ko/lernu BepXoBHOTO Cy/ia He 3HAIOT 3aKO-

HOB cBoeit crpanbl? // Jleno o mpuobperarenbHoit gaBHoctu. Available at: URL: https://zakon.ru/
blog/2020/03/25/pochemu_sudi_grazhdanskoj_kollegii verhovnogo_suda_ne_znayut_zakonov_
svoej_strany__delo_o_priobretat (gara o6pauenus: 01.03.2021)
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CTBOM U €TO COZIep>KaHMsI, TO MOXeET OBITh YJOBJIETBOPEH MCK (PaKTIIECKOTO JaB-
HOCTHOTO Biafienblja. [Ipu 9ToM noHMMaHKe JOOPOCOBECTHOCTY KaK He3HAHWS
daKkTIYecKoro Bagenblia 06 OTCYTCTBUY Y HETO IpaBa COOCTBEHHOCTH Ha Belllb
C TOYKU 3peHMsI CYIOB He O/DKHO IMPeNsATCTBOBATb YAOB/IETBOpeHuIo ncKa. [To-
3TOMY OOPOCOBECTHOCTD B IOCTATOYHOM KO/IMYECTBE PEIIeHMII OC/IeIHUX JIeT
BOCIPMHMMAJIACh CyaMM KaK OObeKTVBHAs XapaKTEePUCTUKA HEIPOTUBOIPAB-
HOCTHU BJIQJi€HUA.

2. Kateropum pen, Tpedyowme nameHeHus
NOHUMaHUA A,00POCOBECTHOCTU BNaaeHus

V3meHeHne cyjlaMu MOAXO/0OB K KPUTEPUIO JOOPOCOBECTHOCTY BIIAJICHNA yoKe
HaOJII0laeTCsl TIPUMEHNUTEIBHO K IPUOOPETeHMI0 110 JAaBHOCTYM BBIMOPOYHOTO
uMyIecTBa (oM B IpaBe COOCTBEHHOCTHM Ha HEro) M, Ha Halll B3IJIAJL, MOXKET
OBITH 0OYCTIOB/IEHO CTIeAyIolelt IOTUKOIL. ['ocyiapcTBO He AB/IAETCA COOCTBEHHM-
KOM TaKOTO MMYIL[eCTBA M3HAYa/IbHO, OHO CTAHOBUTCSA TAaKOBBIM BBIHY)X/JCHHO B
CIJTy IPAMOTO YKa3aHMA 3aKOHA I He MOXKeT OTKa3aThcA OT Hero. He mposasnas k
HeMY MHTepeca B TeueHNe [INTETbHOTO Iep1ojia BpeMeH, He obecrieunBas Hajl-
JIexallee cofiep>KaHye TaKOro MMYIECTBa, TOCYIapCTBO TeM CaMbIM HapylLIaeT
VHTEpPeChbl YYaCTHUKOB JI0JIEBOJI COOCTBEHHOCTH, BBIHY>K/I€HHBIX 3a4aCTYI0 HECTI
OpeMs cofiep)KaHNUA TAKOTO MMYIIECTBA. B 3ToM cirydae, y4nThIBas ITyO/IMYHBII
MHTepec B KOHCONMMAAIVM TOJIeil B ITpaBe COOCTBEHHOCTY Ha BElllb Y OTHOTO JINIIA,
JIOTMYHO MTO3BO/IUTH COCOOCTBEHHVKY IPUOOPECTY TAaKyIO NOJI0 B CUIY Ipuo6-
peTaTenbHON JAaBHOCTIL.

TpynHee 060CHOBATb CUTYaINIO, KOTZIA Pedb UIET O HaC/IeHOBAHNY B Ka4eCTBe
BBIMOPOYHOTO VIMYIIIECTBA BCETO 0ObekTa HeiBIDKMMOCTI. Ho 11 371ech OCHOBHBIM
apryMeHTOM MOJKeT CITy>KUTb TOT, YTO caMa KOHCTPYKIIMA HAace[OBaHNA TOCyap-
CTBOM BBIMOPOYHOTO VIMYILECTBA IIPEYyCMOTPEHA 3aKOHOM, IIPEX[e BCEro, /LA
TOTO, YTOOBI IIPEJOTBPATUTD HOsAB/IEHNE B 000pOTE 6eCXO3ATHOTrO NMyIecTBa, a
He J/I1 TOTO, YTOOBI JaThb IPUOPUTET B ITOTYIEHNY TAKOTO MMYILECTBA ITyOIMIHOMY
cobcTBeHHUKY. IIpy 9TOM ec/u MMeeTcs INLo, KOTOpoe 110 BOJle COOCTBEHHMKA B
TedeHue JUINTEeTbHOTO TIeprojia BpeMeHM BJIafieio U TT0/Ib30BaNoCh TAKUM MMYIIle-
CTBOM (HampyMep, ObIIO BCEIEHO COOCTBEHHMKOM JJI1 COBMECTHOTO C HUM IIPO-
KVMBaHMA, KOTOPOE MPOJO/DKIIOCH U TIOC/Ie CMEPTH OC/IEHHET0), HeC/IO PACXOMIbI
Ha ero cojiep>kaHue (HalpyuMep, yIlauuBajao HajoTy, KOMMYHa/IbHbIe IIATeXMN),
OCYIIECTB/IATIO0 MEPOIPUATHA 110 €T0 COXPaHEHMIO WM YIydlIeHNo (Hampumep,
OIUIAYMBAJIO VIV MIPOM3BOAMIO TEKYIUI VIV KallMTATbHBI PEMOHT), TO TaKOe

13 AHa/IOrMYHBII TOAXO0J BoIpakeH B ITocranosnennu Koncrurynnonnoro Cyna or 22.06.2017
Ne 16-IT «ITo meny o mpoBepke KOHCTUTYLMOHHOCTH TIO/IOKeHMA MyHKTa 1 cTarby 302 [pakpan-
ckoro kopekca Poccuiickoit Pemepanyu B cBsA3M ¢ )anoboit rpaxpannHa AH. ,Hy60Bua».

116



A.C. lNogmapkoBa. YcioBus npruobpeTtaTesibHOM 4aBHOCTY Y HE06X0AMMOCTb... C. 109-138

JIMIO JIO/DKHO MMETh BO3MOXKHOCTDb NPMOOpPETEeHM:A IIpaBa COOCTBEHHOCTM Ha
VIMYIIECTBO B CITy IpMoOpeTaTe/IbHON IaBHOCTHU. BpsAx i B TakoM cirydae j1o-
TMYHO TPeOOBaTh JOOPOCOBECTHOTO B/IAJIeHNUA UMEHHO KaK He3HaHUA 00 OTCyT-
CTBMM IIPAaBOBOTO OCHOBaHMA IIPaBa COOCTBEHHOCTM Ha Belllb.

Cxoxas cuTyanys oOHapY>KMBaeTCA IPUMEHNUTETbHO K 00beKTaM HeIBIKI-
MOCTH, He BK/IIOYEHHBIM B I/IaH IPUBATU3ALY TOCYIaPCTBEHHOTO NPEANPUATHA.
3a mocrnenHee fecATUIETHE CYbI COOPMIPOBAIN JOCTATOYHO SKECTKYIO O3UIINIO
B OTHOLIEHMM JIaHHOV KaTETOPUM Je/l: €CIU MMYLIECTBO He BOILIO B IJIaH IIPU-
BaTM3anVM (MIepeJaTOYHBI aKT) YHUTAPHOTO NPEAIPUATHUA, TO OHO IIPOJOJDKAET
0CTaBaTbCS TOCY/IaPCTBEHHOI COOCTBEHHOCTDIO, O YeM OPTaHN3aLIA He MOXKET He
3HATb, a, C/IeJJOBATe/IbHO, HET JOOPOCOBECTHOTO BafeHNnA 06bekToM. Bo MHOITIX
pelIeHNAX Cy/bl CCUIAINCH Ha 4. 16 cT. 43 3akoHa o mpuBaTM3aLuy (yTpaTUB-
IIYI0 CUTY B cOOTBeTCTBUY ¢ DelepanbHBIM 3aKOHOM 0T 29.06.2015 Ne 180-D3)",
COITTAaCHO KOTOPOJI NpU BBIABAEHMM MMYILIECTBA, IOJJ/IE)KABLIETO BHECEHMIO B
ycraHblil KanuTtan OAQO 1 He BK/IIOUEHHOTO IIPU €T0 CO3[JaHUM B COCTaB IPUBa-
TU3MPOBAHHOTO MMYIIECTBA, YKa3aHHOMY OOIIeCTBY NPeNOCTAB/IAIOCh epBOO-
YepesHOe IIPaBoO IPMUOOPeTEeHNs TAKOTO MMYIeCTBa II0 PhIHOYHOII IieHe. B cBs3n
C TeM, 4TO [JAaHHAsA HOpMa yTpaTuja CUIy, Telepb, Ha II€PBbIii B3IJIA/, CTa/I0 MEHb-
1€ IPeIATCTBUI /I «Ieraausanum» GaKTUIeCKOro BIAfIeHNs TaKuMM 00bek-
TaMU B CITy IpHMOOpeTaTe/IbHO JaBHOCTI. BMecTe ¢ TeM BO MHOIMX pelleHMAX
CY[bI 1O CUX IIOp IIPUXOJAT K BBIBOJY, YTO 3aKOHOJATE/NbCTBY O IPUBATU3ALINN
He M3BECTEeH TaKOJl ee CIIoco6, Kak mpuobperaTenbHas JaBHOCTD, I OTKAa3bIBAIOT
B YIOBJ/IETBOPEHNY 3a5IB/ICHHBIX TPeOOBAHNIL, HECMOTPA Ha TO, YTO (haKTUIECKIIT
BJIaJle/Iel] B TeYEH e IJIUTE/IbHOTO IIePMOojja BpPEMEHY HeCeT pacXo/ibl Ha COfleprKa-
HI€ HEIBVDKMIMOTO MIMYIIIECTBA U JlayKe MHOIMA Ha €ro y/Iyd4lleHle B OTCYTCTBIE
ero (aKTMIECKOTO «M3BATUA» COOCTBEHHNMKOM W3 BJIAfeHMA HpPefIpuATIA".
B orimune ot cutyanum ¢ BBIMOPOYHBIM MMYILECTBOM 3/1€Ch TOCYapCTBO M3Ha-
Ja/IbHO AB/IAETCA COOCTBEHHMKOM M IPOSIB/IAET CBOIO BOMIO HA IIepefjady UMy-
IIeCTBA B YaCTHYIO COOCTBEHHOCTDb ITyTeM €r0 BK/IIOUEHMA VIV HeBKIIOYEHMS B
NepesaTOYHbIN aKT IPY NPUBATU3ALUN IPEJIPUATHA.

Bmecre ¢ Tem, ecrint B Te4eHMeE IIMTENBHOTO IIEPUOJIa BPEMEHM TOCYJapCTBO He
npekpaaer GaKTIIeCKOro BIafeHNA NPeJIPUATIA B OTHOLUICHNN MMYIIECTBa,
He BK/IIOYEHHOTO B IIEPEaTOYHbIN aKT, M3HAYA/JIbHO IIOTy4EHHOTO BO BJIaJieHue

'* ®epepanbHbIi 3aKoH OT 21.12.2001 Ne 178-D3 «O mpuBaTusanuyu rocyapcTBEHHOTO 1 MY-
HUIMIIAJIBHOTO nMyIiecTBa». Y. 16 cT. 43 3aKoHa I1acuia, YTO HEBBIKYIIEHHOE 00IeCTBOM MMY-
LIeCTBO [O/DKHO IPUBATUSUPOBATHCA B IIOPAJKE, YCTAHOBJIEHHOM 3aKOHOM O IIPUBATU3ALUMN.

'> BMecTe C TeM eCTb eIMHUYHbIE PelleHNs, Ihe TpeOOBaHNUA O IIPUOOpeTaTe/IbHOI JABHOCTH
6t yposnersopenbl. Hanpumep, Ilocranosrenne AC MO ot 07.07.2017 Ne ©05-9365/2017 1o
memy Ne A41-82669/2016, IToctanosnenne AC MO ot 08.12.2016 Ne ©05-19208/2016 1o sremy Ne A41-
1861/16 B KOTOPBIX yZOBIeTBOPUIN TpeOoBanms PocTenekoMa IIOCKOIbKY He ObIIO TOKa3aTelbCTB
HaXOX/eHA 00'bEKTOB B COOCTBEHHOCTI FOCYHAPCTBA U He ObIIO MPUTA3AHMIT TPETHUX JINLI.
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TI0 BOJIe TOCY[APCTBa, T.e. 63 HeIPaBOMEpPHOTO 3aXBaTa, He UCTpebyeT 3TO uMy-
IIeCTBO, TO BO3MO>KHO JICTE€UEHME CPOKA /Il BUHAMKAIMM Bely, 4YTO CaMo II0
cebe He UCKIIOYAET IPUMEHEHNe HOPM O IIpUoOpeTaTeIbHON AaBHOCTI. [10BOA,
YTO 3aKOHOJIATe/IbCTBY O NPUBATU3AIMM HEM3BECTEH TAKOJ CIIOCOO IpyBaTH3a-
VM, KaK IpuobperaTesibHasd HaBHOCTb, MOXKET OBITb IIPEOOJIEH MO aHATIOTVM
C CUTyalMell peanu3aliy IPeMMYIeCTBEHHOTO IIpaBa Ha IpuoOpeTeHne Ao
B IIpaBe COOCTBEHHOCTM Ha HE[BIDKMMOE MMYIEeCcTBO. TakuMm o6pasoMm, B Henax
[IaHHOJI KaTerOpuM IpefibsABIeHNe TpeboBaHMA 0OPOCOBECTHOTO BIa/IeHNA KaK
CyO'beKTMBHOTO He3HaHVA 00 OTCYTCTBUY IIPAaBOBOTO OCHOBAHNA /IS IIpaBa co0-
CTBEHHOCTM Ha Belljb NPEJCTaB/AETCA HeonpaBlaHHbIM. CIIpaBel/IMBOCTY pajyu
CTOUT 3aMeTUTD, YTO B HEKOTOPBIX C/Ty4asAX MPM3HAHMIO IIpaBa COOCTBEHHOCTNU
HPEIATCTBOBAJIO He CTOTIBKO OTCYTCTBME T0OPOCOBECTHOCTY BJIafieHsI ObIBLIETO
['YII unn MYTI, ckonbko ocoboe HazHaueHMe 00BEKTA HEIBYDKMMOCTY (HaIpm-
Mep, JeTCKIII cafl, 3alUTHOe COOPY)KeHNe TPaKIAHCKOI 000POHDI) MM N3MeHe-
HI€ €T0 XapaKTePUCTUK IO CPAaBHEHMIO C YKa3aHHBIMM B JJOKYMEHTAX, 4TO IIpe-
IATCTBOBAJIO €T0 VEHTU(UKALY U YIOBJIETBOPEHNIO TPeOOBaHMIL.

ITogBonA MTOTM BBILEN3IOKEHHOMY, OTMETHM, YTO IPAKTHUKA IO HEKOTOPHIM
C/Ty4asM JJABHOCTHOTO B/IaleHNs YOeANUTEIbHO CBUMIETE/IbCTBYET O HEOOXOAMMOCTI
TpaHchOpPMAIMY MIOAIXOM0B K IIOHMMAHUI0 KPUTEPY JOOPOCOBECTHOCTY BIIAJICHNA.
Taxas Tpanchopmaryia, Kak MUHUMYM, TTOJpasyMeBaeT KOPPEKTUPOBKY pasbsiACHe-
Huli, copiepxkamuxca B [Tocranosnennn [1nenymos Ne 10/22, B MpOTHBHOM cTydae
ocraerca cornacutbca ¢ MHenueMm P.C. bessenko, uto «Bepxosnpui Cypn Poccun
pemyLnupyeT KpUTepuit JOOPOCOBECTHOCTY COBEPLICHHO HETOIHBIMIU METOfiaMMm» S,
[IpenmoururenpHa He TpaHcOpMAlVs NMOHMMAHNA 3TOTO KpUTEpVs Ha YpOBHe
PasbACHEHNII BBICIIETO CY/d, @ MMEHHO ero auddepeHImanyusa Ha ypoBHE 3aKOHA
IPYMEHNUTETBHO K Pas3/IMYHbIM CTy4asM IpuoOpeTaTe/bHol faBHOCTI. OFHAKO 3TO
He e/IMHCTBEHHDII BO3MOKHDIN ITYTh M3MEHEHM: JIelICTBYIOIIETO 3aKOHO/ATeNIbCTBA.

3. Nytm pedbopmuposanHus ct. 234 K PO
B 4aCTU A00POCOBECTHOCTU BNlageHus

U B moxTpuHe, u B npoekre pepopmuposanusa ['K PO, u B 3akoHompoexTe
MunskoHOMpasBuTUA'® mpefIaraeTcs UCKIIOYUTb KPUTePHii JOOPOCOBECTHOCTI

' Bessenxo P.C. IToyemy cynbu rpakjaHckoit komterny Bepxopaoro Cypa He 3HaIOT 3aKOHOB
CBOEJI CTPAHBI? ...

7 TIpoexT ®epepanbHoro 3akoHa Ne 47538-6 «O BHeCeHUM M3MEHEHMIT B 4aCTI II€PBYIO, BTO-
PYI0, TpeTbIo 1 4eTBepTyio [paskmaHckoro Komekca Poccuiickoit @emepanyi, a TakKe B OTHENb-
Hble 3aKOHO/IaTeIbHbIe aKThl Poccmiickoit Peneparym» (pex., mpunaAras focygapcTenHol JlyMmbl B
I yrenun 27.04.2012) (mamee — IIpoekt Ne 47538-6).

18 TIpoexT @3 «O BHeceHUM M3MEHEHMII B 4acTb HepByIo IpaxkaaHckoro Kopekca PO B yactu
COBEPILIEHCTBOBAHMSA ITOPsA/KA IPUMEHEeHMs IPUoOpeTaTe/IbHON JABHOCTHU B Ka4eCTBE OCHOBAHIIA
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3 YIJC/Ia YCTIOBMIL HaBHOCTHOTO BiiafieHus. [IpencTapisgercs, 4To mpenmaraemMoe
VICK/TIOYeHMe (B TOM 4VICTIe i B OTHOILIEHNN JBVDKVMMOTO VIMYIIIeCTBa) MOYXKET CII0-
COOCTBOBATh POCTY UMC/IA «3aXBATOB» YY)KOTO MMYILECTBA U IIOMBITOK IpuO6-
peTeHMs IpaBa COOCTBEHHOCTM 3aBeJOMO HeJOOPOCOBECTHBIMMU BJIAJ[e/IbIIAMIU.
XoTs pa3paboTYMKY 3aKOHOIIPOEKTa O MpKoOpeTaTe/IbHOI JaBHOCTY (COT/IACHO
TIOSICHUTE/IBHO 3alJICKe K HEMY) YWIN OIIBIT Pa3BUTBIX CTPaH, B KOTOPBIX IPH-
MEHUTE/IPHO K HE[IBIDKMMOCTU OTCYTCTBYeT TpeboBaHMe H0OPOCOBECTHOTO BJIa-
neHus (Kak, HanpyMep, B AHIIMM 1 Hekotopbix mratax CIIA), npo gBroxumoe
VIMYIIECTBO OHM OYEBMIHO He MOAyManu (IIpU TOM, Y4TO 3aB/IafieThb UM M COXpa-
HUTb BJIafieHye IPOTVUB BOMM COOCTBEHHNKA TOPas3/o jIerde, YeM HeIBVDKVMBIM).
ToranpHOe MCKIIOUeHNe TpeOOBaHMS HOOPOCOBECTHOCTY BIAleHN M3 3aKOHA
IOTEHI[MA/IbHO OIIaCHO, a MIOTOMY TpebyeT Kak MUHUMYM IIPOAYMBIBaHUsS Mep,
IPOTUBOAEICTBYIOIMX 3aXBaTaM M HENPABOMEPHOMY BJIA[ICHUIO UYXKOil COO-
CTBEHHOCTBIO.

OcHoBbIBasACh Ha cT. 242 IIpoekra O3 Ne 47538-6, M.A. EpoxoBa'® B kayecTBe
TaKVX Mep, HallpuMep, NpeajiaraeT Wiy ycTaHoBIeHMe fuddepeHIpoBaHHbIX
CPOKOB IpuobpeTaTebHON faBHOCTY (15 yeT i JOOpOCOBECTHOTO BIIajje/iblia
u 30 et 111 HeZOOPOCOBECTHOTO), WI/IM BBeJeHNUe TE€HEeXXHOV KOMIIEHCAIUN OT
He0OPOCOBECTHOTO MPHOOpeTaTeIs II0 JaBHOCTY B ITOJIb3Y IPEXKHET0 COOCTBEH-
HMKa Bem. [IpefcraBiseTcs, 4To NpUMeHeHe IepBOJi Mepbl BO3MOXKHO B CITy-
Jae TpaHchopMauyy MOHMMAHMS JOOPOCOBECTHOCTY MIMEHHO KaK HeIPOTUBO-
IIPaBHOTO BIafieHNs, NOCKONbKy B [Ipoekte @3 Ne 47538-6 peub maeT MUMEHHO O
BBIOBITHM BellM U3 BJajjeHNs] COOCTBEHHMKA ITOMUMO €ro BOJIN, T.e. O0'beKTUB-
HOM (paKTe, XOTS caM IPOEKT HEITOCPEACTBEHHO TEPMIH «JOOPOCOBECTHOCTD» He
ynomuHaer. CaMo 10 cebe MCKITI0YeHNe JOOPOCOBECTHOCTI M3 YMC/Ia PEeKBU3N-
TOB IPMOOpeTaTe/NIbHOI JABHOCTY He YCTPAHNUT HEOOXOAVMOCTY MCCIIeLOBAHVIA
CYZOM OOCTOSITENIbCTB PUOOPETeHNS BIa/IeHsI /IS OIIpefie/ieHIisl HeOOXOMMO-
ro CpoKa JaBHOCTHOTO BrajieHMs>. BmecTte ¢ TeM, OHO MOXeT CIIOCOOCTBOBATD

BO3HIKHOBEHsI IIpaBa COOCTBEHHOCTI Ha HEABIDKMMOE UMYIeCcTBO» (Hamee — IIpoeKT 3akoHa
o npuobperarenpHoit faBHocTH). Available at: URL: https://regulation.gov.ru/projects#npa=90986
(mata obpamenns: 01.03.2021)

¥ Kpyrbiit ctor «[Ipo6ieMHble BOIPOCHI IPAaBOBOTO PeXXMMa IIPHOOpeTaTeNbHOM JaBHOCTI».
Opupndecknit uHCTUTYT «M-Jloroc», 23.12.2020. Available at: URL: https://m-logos.ru/mlogos_
publication/nauchno-prakticheskij-onlajn-kruglyj-stol-problemnye-voprosy-pravovogo-rezhima-
priobretatelnoj-davnosti (zara o6pamens: 01.03.2021)

? 37ech CTOMT OTMETUTb BO3MOXKHOCTb JUCKYCCUM O IIPUMEHEHMU B CIydae MCKTIOYEHVS
HOOPOCOBECTHOCTH M3 UMC/IA PEKBUSUTOB MpHOOpeTaTenpHOi gaBHOCTH 061mmx HopMm ['K PD o
mobpocosectHocTH (1. 3, 4 ¢T. 1, m. 1, 5 ct. 10 TK P®). K.J. CkioBcKuii, HampuMep, CUUTAET,
4To 0bmras npesyminys go6pocosectHocTy u3 cT. 10 'K PO Bompekn ommbouHbIM HpeicTas-
JIEHVAIM, BBICKA3bIBA€MbIM, B TOM 4YIC/Ie HEKOTOPBIMU CyflaMM, HE PACIIPOCTPAHAETCA Ha CIeL-
aJIbHBIE CTy4an J0OPOCOBECTHOCTH, IpeaycMoTperHbie ¢T. 302 u 234 'K PO, u He sarparusaer
IIpoleccyabHble HOPMbI 0 OpemeHn gokassiBanus [Ckmosckuit K., 2020: 58]. IIpencrasiser-
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3axBaTaM 4y>Koro umyiectsa. Iloaromy 6oree ygauHoi Mepoil IpeaCTaBIseTcs
COXpaHeH)e HeOOXOAVMOCTY JOKa3bIBaHMS OOBEKTUBHOI JOOPOCOBECTHOCTH
IIpY BJIaJIEHNM BeIIbI0 B TedeHue 5 v 15 j1eT B 3aBUCUMOCTY OT ee OTHeCEeHM K
IBYDKVIMOJ VUIY HEJIBVKMMOINL, U YCTpaHEeHMe 3TOTO PeKBU3UTA JI/IS C/TydaeB BiIa-
IeHlA e10, COOTBETCTBEHHO, B TeueHue 10 mam 30 u 6oree jer.

Bropas Mepa 0 KOMIIeHCAlMM TIPeKHEMY COOCTBEHHUKY BIIOJIHE Pa3yMHa, CO-
JeTast B ceOe KaK YaCTHBII MHTEePeC, 3aK/TI0YAIOIINIICSA B IPUOOPETeHNN BEIIIH, TaK
" 001IeCTBEHHBII (ITyO/IMYHBIT) MHTEpPeC, 3aK/T0YAIOIINIICA B COKpalleHny (ak-
TUYEeCK) 6eCX035ITHOTO UMYIIECTBa, B YBE/IMYEHN ITaTeXXell 3a Hero B OI0fKeT,
B IIPABOBOII OIIPeeNIEHHOCT! B 000POTe B OTHOIIEHNM IPaB Ha Bewpb u T.14. OHa
MO>KeT IMPUMEHATHCS KaK JOTIOTHUTE/IbHAsI TApAHTUSA 3alUThI IPaB COOCTBEH-
HUKA B CUTyallM)i HEIIPeLbsBIEeHNS 3aKOHOM (aKTIYeCKOMY BIIafie/Ibly Tpebo-
BaHMsA 0OPOCOBECTHOCTY M IIepecedb IOIBITKM 3aXBaTa YyXKOTO MMYIIeCTBa He-
I06POCOBECTHBIMY Y4aCTHUKAMU 000pOTa.

B 3aBepuieHne aHamusa myrteil peopMUpPOBaHNA [eCTBYOIeN cT. 234 He-
00XOAMMO OTMETHUTb, UYTO HPEIOYTUTEIbHBIM BapMaHTOM ee COBEpPIIEHCTBOBA-
HUA B 4acTV JOOPOCOBECTHOCTY BIafeHusA (yIUTbIBas M3MeHeHud I. 1 cT. 234,
u3noxeHHoro B pepn. PepepanbHoro 3akoHa or 16.12.2019 Ne 430-D3)* mpen-
CTaBJIAETCA HE TONbKO IpefbsBICHE STOTO YC/IOBYS B 3aBUCHMOCTY OT CPOKOB
JIaBHOCTHOTO BIafieHMs1, HO U iudpdepeHImanyist ero MOHMMaHM IS pasINnIHbIX
CIy4aeB IpuobpeTaTe/IbHOM JaBHOCTY. MHOIMe yueHble oOpalljai BHUMaHMe Ha
HEeCXOXKeCTb CUTyaluit GaKTUIeCKOTO BIafeHNsA, B KOTOPBIX pedb MOXeT UTH
O NpUMEeHEeHMU HpHoOpeTaTeNbHO AaBHOCTY: NpUOOpeTeHNe Bely y Heynpa-
BOMOYEHHOTO OTYY>XKZIaTe/ld, BIajieHNe el IpU HeHajjexalieM opopMIeHUN
cmenky (Hampumep, B OTCYTCTBME IIPaBOYCTAHABIMBAOIINX JIOKYMEHTOB), 0e3
perucTpanum npas, CKBOTTUHT U T.JI. BeposiTHO, B mpuobpeTaTenbHON JaBHOCTU
1006POCOBECTHOCTD 110 YMOTYAHMIO JO/DKHA TIOHMMATBCS B 00 BEKTUBHOM CMBICTIE
KaK HeKoe HelIpOTMBOIIPaBHOE TOBefieHNe (PaKTIYeCKOTo BiIajje/iblia: HallpuMep,

Cs1, YTO CIIeLIMa/IbHOE 3aKpenieHne TpeGOBaHI/m J106pOCOBeCTHOCTI/I B cT. 234 'K PO, Bo-11epBbIX,
06513bIBaeT CYI_[ YCTaHOBI/ITI) COOTBETCTBUE B/IaJ€HNA 3TOMY KpI/ITepI/[IO (B TO BpeMH KaK COrimacHoO
1. 1 ITocranosnenus ITnenyma BC PO Ne 25, mpoBepka f06POCOBECTHOCTY CTOPOHBI, IO 0061Ije-
MY HpaBWIY, OCYIIECTB/IACTCA CYOM 110 0O0CHOBAaHHOMY 3asIBJIEHMIO [[PYTOil CTOPOHBI; CaM CYT
[IpM3HAEeT MOBefeHNe CTOPOHBI HETOOPOCOBECTHBIM II0 COOCTBEHHON MHUIMATUBE IIPU OUYEBUJ-
HOM OTKJIOHEHWM JeJICTBUII y9aCTHVKA IPaXKJAaHCKOTO 060pOoTa OT JOOPOCOBECTHOTO IIOBEMICHNA),
BO-BTOPBIX, TIpeciIefyeT Lie/ib MHOrO paclpefieieHyst OpeMeHN JOKa3bIBaHMUs JOOPOCOBECTHOCTI
HOBeeHNsI MeXy cropoHamn. [Tosaraem, 9to 310 6pemsi JOIKHO JIeXaTh Ha (PaKTUIECKOM BIa-
Jerblie, CTIefOBATeNbHO, Ipe3yMIs foopocoBecTHOCTH 13 CT. 10 'K PD mpumeHsTHCS B 9TOM
clIy4yae He JO/DKHa.

2! TI. 1 cT. 234 Temepb yKa3bIBaeT HAa BO3SMOXKHOCTD YCTaHOBJICHVA MHBIX YCIOBUI Mpuo6bpeTa-
TE/IbHOI JABHOCTY B 3TOJ CTaThe. ITAa BO3MOKHOCTb CKOpee BCETO CBsA3aHA C IIPeyCMOTPEHHBIM
ITpoexToM 3aKOHa O MPUOOpPETATEIbHO HaBHOCTU COKPAIleHHBIM CPOKOM JJABHOCTH [/ IPHO6-
peTeHMs TMHEHBIX 00'bEKTOB.
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B CUTYaIM 3aMelljeHNs1 COOCTBEHHNKA, PaKTIUeCK YCTPAHUBILETOCs OT BIaje-
HJIS Bell]blo, KaK HeIIPOTMBOIIpaBHOe (He IIPOTUB BO/MM COOCTBEHHNKA) 3aBJIajie-
HILe WIN BIIafieHue €.

BMmecre ¢ TeM B cuTyaluy BOCIIONHEHMsI OTCYTCTBYIOIETO (OTIABIIET0) OCHO-
BaHIsI BO3HMKHOBEHMs MpaBa COOCTBEHHOCTH KaK, HAIpUMep, IPU HeJeICTBI-
TETIBHOCTY C/IEJIKV B C/Tydae IIPMOOPETEeHN BElY Y HEeyIIPAaBOMOYEHHOTO OTYYXK-
JiaTesisd, OHa JO/DKHA TPAHCPOPMIUPOBATHCS B CYOBEKTUBHYIO J0OPOCOBECTHOCTD:
B He3HaHMe VWM IIpeAronaraeMoe (ZONycTuMoe) HesHaHMe (PaKTUIeCKOro BIIa-
Ienblja 00 OTCYTCTBMM Y HETO IIpaBa COOCTBEHHOCTH Ha Belllb B MOMEHT IOJTy4e-
HIS BIIaJieHns er0. Takum 06pasoMm, 0OPOCOBECTHOCTD KaK OL[eHOYHOE TIOHSATHE
He IIPeJIIo/araeT ero eAyHOTO YHVMBEPCAIbHOTO TOTKOBAHNA IIPUMEHUTETBHO K
Pa3/IMYHBIM OTHOIIEHMSM YYacTHMKOB 000OpOTa M CIydasM HpMMEHEHUs Ipu-
obpeTraTe/IbHO JaBHOCTY. VI3MeHeHMe perylIMpoBaHuA B 9TOM YacTU JODKHO
IIPOM3BOJUTHCA C YI€TOM HEOOXOAVIMOCTY COOMoieHNs 6ajaHca MHTEPeCOB TH-
TY/IPHOTO COOCTBEHHMKA BellM, ee (paKTMIeCKOTO BJIajieNnblia, 00LIecTBa 1 TOCy-
mapcrBa. VIcxops U3 9TOro IpOaHAIM3MPYeM, He YIeMIAIOT M IIpejlaraeMble
MI3MEHEHNs ITpaBa TUTYIbHOTO COOCTBEHHUKA Belll.

4. NpuoobOpeTaTenbHas AaBHOCTb
M OTKa3 OT NpaBa COOCTBEHHOCTM

[Tpn3HaHuIO Ha3HAYEHUA VMHCTUTYTA IPUOOpETATeIbHO JaBHOCTM KaK CIIO-
coba 3aMeleHNsI COOCTBEHHMKA, (GaKTMYECKM YCTPAHUBIIETOCS OT BIIafIeHNs Be-
1[I0, J/I €e BO3BPAllleHNs B 000POT, Ha IIepPBBIIl B3IJLAJ], IIPENATCTBYET IIOHMMA-
HIle OTKasa OT IpaBa COOCTBEHHOCTY KaK COBEpINEHMS AeVICTBUIL, OIpe/ie/IeHHO
CBUJIETEIbCTBYIOLINX 00 yCTpaHEeHUY COOCTBEHHVKA OT B/Ia[ieHNsI, IOTb30BAHNS
VI PacIIOpsDKEHNS VIMYILeCTBOM Oe3 HaMepeHMs COXPaHUTb KaKye-1ubo mpasa Ha
Hero (ctT. 236 'K P®). 13 6ykBa/IbHOTO TOIKOBAHNA 3TOJ HOPMBI C/IEAyeT, YTO
OespericTBMe COOCTBEHHNKA, He pealusalyisi MM IPaBOMOYMII, COCTABIAIOIINX
cofiepKaHie mpaBa COOCTBEHHOCTH, He TO/DKHBI Blleyb 3a CO00IT IpeKpaleHus
aToro npasa. COOCTBEHHMK BIIpaBe 110 CBOEMY YCMOTPEHUIO COBEPIIATh B OTHO-
IIeHVV TPYHAJIeXKAIero eMy VIMYILIeCTBa To0ble JIeICTBYSA, He IIPOTHUBOpeYa-
1I1e 3aKOHY ¥ IHBIM IIPABOBBIM aKTaM ¥ He Hapyllaollye IpaBa i OXpaHsAeMble
3aKOHOM MHTepechl Apyrux i (1. 2 cT. 209 'K P®). Orciopa cnenyeT, 4T0O IpaBo
coOcTBeHHOCTM He 6e3rpaHnyHo. CTOUT OTMETUTD, 4TO CT. 209 TOBOPUT IMEHHO
0 JIeICTBUAX COOCTBEHHUKA, IPEACTAB/IIONINX cO00I pealnsaniio STOro Ipasa,
HO HJMYEro He TOBOPUT O BO3MOXKHOCTH ero Oe3felicTBMs 1 ero npepenax. [Ipen-
CTaB/IAETCSA, YTO OHO B JTIOO0OM CiTy4ae OTPAaHNYEHO HeceHMeM COOCTBEHHUKOM
OpeMeHM cofiep)KaHMsI CBOETO MMYILECTBA, YCTaHOBIEHHbIM cT. 210. DT0 moa-
TBep>K/laeTcs, Hanpumep, u nosunuen Ilnenyma Bepxosuoro Cypma Poccuiickon
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Qepepanyy, BolpaxeHHON B 1. 37 IToctanoBnenus ot 27.06.2017 Ne22, corac-
HO KOTOPOJI «BpeMeHHOE HEMCIIO/Ib30BaHMe. .. COOCTBEHHUKAMI. .. TIOMEIIeHNI
He ABJISIETCS OCHOBAHMEM /I OCBOOOXKIEHMS MX OT 0OSA3aHHOCTM 110 BHECEHUIO
IIAThI 32 COfIep>KaHMe KMIOTO IMOMEIIeHNA. .. IUTaThl 32 OTOIUVIEHNe, a TaKXKe 32
KOMMYHA/IbHBIE YCITYTH, IPeOCTaB/IeHHbIe Ha 00IIeJOMOBbIE HYXK/bl, BBHOCOB Ha
KaIllMTa/lbHbI PEMOHT».

V3 cucremHOro TonKoBaHMA cT. 209 u 210 cremyert, yTo 6peMs comepsKaHUA
COOCTBEHHVIKOM CBOETO MMYIECTBA TAaKXKe OIpefie/iAeT INpee/bl peany3aryn
€ro IpaBa COOCTBEHHOCT): HEUCIIOJIHEHVE 9TON 00sA3aHHOCTYM He JJO/DKHO Be-
CTM K HapYIIEHMIO IIPaB U 3aKOHHBIX MHTepecoB Apyrux nuy. IToaromy 'K PO B
Ka4yecTBe OJJHOTO 13 OCHOBAHUII IIpeKpalljeHNs IIpaBa COOCTBEHHOCTH B CT. 293
npefycMaTpuBaeT 6ecX0o3AiiCTBEHHOE COAepKaHMe XIIOTO MOMEIIeHM, BKIIIO-
qarollee B ceOs 6eCxX03:iICTBeHHOe oOpallleH1ie C HUM, JOIyCKalollee ero paspy-
meHye. Bo MHOIMX crrydasx Takoe IOBefieHMe COOCTBEHHVIKA HApYyIIaeT IIpaBa I
OXpaHseMble 3aKOHOM MHTEPEChI COCefiell JaHHOTO /INIA, IIOCKO/IbKY JIOITyCKaeT
HOpYy KOMMYHUKAIMiI 1 000PYy/IOBaHNS MHOTOKBAapPTHPHOTO JJOMa, HECAHKIIV-
OHUPOBaHHOE IIPOHVMKHOBEHMe NI 6e3 OIpefieIecHHOTO MeCTa >KUTe/IbCTBA Ha
TEPPUTOPUIO YYacTKa 1 JoMa COOCTBEHHMKaA-cocefa u T.1. Ilogobnas curyaunsa
JIeMOHCTPUPYET, YTO HEVICIIOTTHEHMe COOCTBEHHIKOM 003aHHOCTeI 110 CofiepKa-
HUIO IMYIIeCTBA MO>KET IPUBECTH K IPeKpPalleHNIo ero IpaBa COOCTBEHHOCTY Ha
Belb*. OHAKO 9TO BO3MOXKHO IIPYU YC/IOBUM TIPEAYTIPEX/eHNUA COOCTBEHHIKA O
HeoOXOVIMOCTH yCTpaHeHMs HapyIleHMs (B Y4aCTHOCTM, PEMOHTA IOMEIL[eHVIS) U
IIOCPEICTBOM IIPOJAXKM OMEIeH)s ¢ ITyO/INYHBIX TOPTroB (T.e. BBLABICHNA JINLI,
3aM[HTEPECOBAaHHbIX B TAaKOM MMYILECTBE, U OIpefie/ieHns Hanbojiee BBITOJHOTO
IIPeIIO>KEeHNs IO ero MpuobpereHuio)”. Brllienso)KeHHOe TO3BOJISIET IIPUITI
K BBIBOJIY, YTO IIPaBO COOCTBEHHOCTH B TIOOOM CTydae He JO/DKHO ITPEeKPalaThCs
IIPOTUB BOJIM COOCTBEHHNKA, €C/IM OH He YCTPaHMIICA OT BIajleHMs Belllblo*! 1 He-
ceT OpeMst ee ColepIKaHN.

> Cxokas HopMa IpefycMoTpena B cT. 240 'K P® 11 ABYDKUMBIX Belrieil, ABJIAIONNXCA KyTb-
TYPHBIMU LIEHHOCTSIMM, OTHECEHHBIMI B COOTBETCTBMM C 3aKOHOM K 0CO00 IIEHHBIM U OXpaHsie-
MBIM TOCYAApCTBOM. Ecn OHM 6eCX035I1ICTBEHHO COAEPIKATCS COOCTBEHHMKOM, B Pe3y/IbTaTe 4ero
MOTYT YTPAaTUTbh CBOE 3HAYEHNeE, TO 10 PELIeHNIO CYAa OHM MOTYT ObITb M3DBATHI IIyTeM BBIKYIIA
TOCYZIapCTBOM VI TIPOJIAHBI C Iy O/IMYHBIX TOPTOB. VI3 BHIPY4eHHOI OT IPOJaXKU CYMMBI ITPU 9TOM
YZEPXKMBAETCSI CTOMMOCTD BOCCTAaHOBUTE/IbHBIX PabOT, HEOOXOAMMBIX AJIsI COXPAHEHNMS 00bEKTa.

» B ominuye OT yHOMSHYTOM CUTyallMy IpY JaBHOCTHOM BJIAJIEHMM MbI Y>Ke VIMeeM JIMLIO,
3a/[HTEPECOBaHHOE B «0eCX03:iIHOM» UMYIIeCTBE U TOTOBOE €r0 CofiepXKaThb. Biiajes Bellbio, OHO
MHULUYPYeT IpU3HAHNe IpaBa COOCTBEHHOCTI CYOM 3a COOOIL, TO9TOMY YCTAaHOB/IEHIS 0COO0TO
HOpsAKa IpeKpalle s IpaBa COOCTBEHHOCTI B 9TOM CIIy4ae He TpebyeTcs.

** IlpencraBnsercd, 4TO B KadyeCTBE YCTPaHEHNUA OT BIafeHNA He JO/DKHO PacCMaTpUBAThCA
camo 110 cebe, HaTpUMep, MOCTOSIHHOE IIPOXKMBAHNE COOCTBEHHIKA B IPYTOM MeCTe WM CE30HHOE
II0/Tb30BaHIE MM COOTBETCTBYIOIIEl BEIlbIO.
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Bmecre ¢ TeM mpaBo COOCTBEHHOCTH B CHITY IIpMOOpeTaTe/IbHOM JABHOCTY MO-
eT OBITh IIPMOOPETEHO He TONIBKO Ha 6eCX03AiIHOe MIMYIIECTBO, KOMM OHO, B TOM
4)C/Ie CTAHOBUTCS B pe3y/ibTaTe OTKa3a OT IpaBa COOCTBEHHOCTY, HO U Ha UMY-
I[eCTBO, IPMHAJIeXalllee Ha IpaBe cOOCTBEHHOCTH Apyromy mmiy>. ITostomy
IIPEICTAB/ISAET S, YTO OTKA3 OT IIpaBa COOCTBEHHOCTV B COOTBETCTBUY CO CT. 236
I'K PO He sBnsAeTCs 00543aTeIbHBIM YCIOBMEM IIPYMEHEHMsI HOPM O IIprobpeTa-
TelbHON maBHOCTH. «Hammume TUTYIbHOTO COOCTBEHHMKA caMo Mo cebe He Mc-
K/TI09aeT BO3MOXXHOCTb IPUOOpeTeHNs IpaBa COOCTBEHHOCTY APYTUM JIMIIOM B
CUTy IproOpeTaTeNbHOI TaBHOCTI» . [Ipyroil BOIIPOC, YTO /1A YAOBIETBOPEHNSA
YICKa O NMPU3HAHMM IpaBa COOCTBEHHOCTV B CUITY NIPMOOpETaTeNbHO JaBHOCTI
Cy#y HeOOXOAVMMO BBIACHUTH OOCTOATE/NbCTBA BO3HUKHOBEHMs (aKTUYECKOTO
BJIJIeHNA U OTHOIIEHME TUTYIBHOTO COOCTBEHHUKA K CBOell Beln. [lmuTeibHOe
yCTpaHeHMe COOCTBEHHMKA OT BJaJeHVs ¥ II0/Ib30BAaHNSA MMYIIECTBOM, OT He-
ceHVs1 OPeMEHM ero CORep>KaHUA M PacHOpsDKEHMs UM MTO3BOJIAIOT TOBOPUTDH O
0ecx03AICTBEHHOM O0pallleHNN € Belblo U (GaKTUIeCKOM OTKa3e OT IpaBa cob-
CTBEHHOCTU. DTOT OTKa3 He MO>KeT BOCIPMHMMATBHCS KaK OTKa3 OT IpaBa co0-
cTBeHHOCTH U3 CT. 236 'K PO nmoTomy, 4T0 cCOOCTBEHHMK He COBepIIaeT aKTUBHBIX
IeVICTBUI, CBU/IETE/IbCTBYIONINX O €r0 BOJIe NMPEKPAaTUTh CBOE IIPaBO COOCTBEH-
HOCTM Ha Belllb.

Bmecre ¢ TeM misa npuobpeTeHus mpaBa COOCTBEHHOCTY B CuTy Ipuobpera-
TEJIbHOJ JJABHOCTY He 00513aTeNbHO, YTOOBI COOCTBEHHVK COBEPIIN/ aKTVBHBIE
IeliCTBYA, CBUJETENbCTBYIONNE 00 OTKa3e OT IpaBa COOCTBEHHOCTM, ¥ YTOOBI
OH 00bABWI 0 HeM. CyZIbl CYMTAIOT, YTO HOCTATOYHO TOTO, YTO TUTYIBHBIN COO-
CTBEHHMK B Te4eHe JINTe/IbHOTO BPEMEeH) YCTPAHMIICSA OT BIaJleHNs Bellblo, He
IpOSIB/ISieT K Hell MHTepeca, He MCHOMHsEeT 00513aHHOCTE 110 ee COflep)KaHMIO,
BCJ/IE[ICTBYE Yero Bellb sBIAeTcA ¢akTmdecky OpomeHHoi”. TakuM obpasom,
IpUMeHeHue CT. 234 caMo 110 cebe He TpeOyeT IIPOBEPKI peaTnsaiyi MOMT0KeHMI
ct. 236 'K PO. Opnako BbisiB/IeHMEe «(DaKTIYECKOTO OTKa3a» MpeIoJiaraeTcs npu
YCTQaHOBJICHNN CYfIOM OOCTOSATENbCTB HEIIPOTUBOIIPABHOTO, T.€. JOOPOCOBECTHO-
rO 3aBJIafieHVs MMYILIECTBOM (Hampumep, ObUI /M OTpaHUYeH COOCTBEHHUKOM
IOCTYI B NIpMHAJJIeXKallee eMy IIOMelleHNe VIV OH He IPerATCTBOBA/I HOCTYIY
(baKTIYeCKOro BiIaje/blia, BCKPhIBAIMCH MM (PAKTUYECKVM BJIajieIblieM 3aMKI,
pasbMBanuCh MM OKHA M/l TIONMYYeHVs BIAJIeHNs U T.I.) ¥ OOCTOSITENIbCTB BIIa-
[leHMsI VIMYIIeCTBOM KaK CBOMM COOCTBEHHBIM (HeCeHMe PacXofj0B Ha €ro Co-
mepxaHue u T.1.). [IpuHATHE Mep COOCTBEHHUKOM II0 OTPaHMYEHNIO JOCTYTIA K

%5 TI. 16 ITocTta"oBmeHns Ne 10/22.

* Omnpepenenne Cyne6HOI KO/UIETUM IO IpaKAaHCKUM fienaM Bepxosaoro Cyza Poccuiickoit
@epepanun ot 22.10.2019 Ne 4-KI'19-55, 2-598/2018.

¥ Omnpenenenne Cyne6HOI KOIETUN IO rpaXAaHCKuM fienam Bepxosroro Cyzma Poccuiickoit
Depepaunn oT 22.10.2019 Ne 4-KI'19-55, 2-598/2018.
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Bell[ll, BO30OHOB/IEHNE HeCeHsI OpeMeH ee COflep)KaHs B IIEPUOJ JAaBHOCTHOTO
BJIaleHVSI MOXXET CBUIETENTbCTBOBATh O HAMEPEHUM COOCTBEHHMKA COXPAaHUTh
BJIaJIeHNe U CTaTh IPUYVMHOI OTKa3a B IIPM3HAHMUM IIPaBa COOCTBEHHOCTY B CUITY
npuobpeTaTebHON JaBHOCTH. TakyuM 00pasoM, pefijaraeMble MI3MEHEHVS 3aK0-
HOJATe/IbHOTO Pery/IMpPOBaHus NPUOOpeTaTeIbHON HaBHOCTY B 4acTy OOPOCO-
BECTHOCTY BJIaJIeHV CaMM 110 cebe He yIIeM/IAIOT IIpaBa TUTYIBHOTO COOCTBEH-
HUKA.

5. MoHMumaHuMe ycnoeusa BnaaeHuss UMyLLecTBOM
KaK CBOMM COOCTBEHHbIM

Yro KacaeTcs yc/moBMsA BIafieHVs UMYIECTBOM KaK CBOMM COOCTBEHHBIM, TO
ITocranoBnenne Ne 10/22 TONKyeT ero Kax BajieHNe He 110 JOTOBOPY M CYMTAET,
4TO CT. 234 He NMOAIeKNT IPUMEHEHNIO B Te€X CIy4asax, KOIha BIafleHNe MMyle-
CTBOM OCYIL|eCTB/IIETCSI HA OCHOBAHUY IOTOBOPHBIX 00513aTe/IbCTB (apeH/Ib, Xpa-
HeHVs, 6e3B03Me3IHOTO 1ToIb30oBaHyA U T.11.)*. Takas popmymmpoBKa pasbscHe-
HUJI Ha MPaKTHKe ITO3BOJIAET CylaM BOCIPVMHMMATD Ha/lu4dye n1000ro J0roBopa,
ABJAIIIET0CsA OCHOBaHMEM IIO/Ty4€HN S BIaleHN A BELbI0, HE3aBMCUMO OT €r0 Ha-
3BaHUA, IPeMeTa ! CPOKa JIeNICTBUA B Ka4eCTBe IPENATCTBUA I IPUMEHEHNA
CT. 234, 4TO BpsJ /1M OIPABAAHHO. ITO TpeboBaHMe OE3yCIOBHO JO/KHO OBITH
MIPENATCTBIEM B TOM C/Iy4ae, KOIjja IpeIMETOM IOTOBOpa ABIAETCA OTUYYK/eHue
BELIV ¥ JIOTOBOP ABJIAETCA JeICTBUTEIbHBIM, WM IPegMeT JOTOBOpa IpeIo-
JlaraeT BO3BPAT Bell[y ee COOCTBEHHVKY IIPU TOM, YTO CPOK JIOTOBOpA VWJIN MCKO-
BOJI JaBHOCTH JI/I1 BUHAVIKALIMM BElIM ellle He MICTeK. B cuTyanum, Korga npegmer
JIOTOBOpA He IpezonaraeT (YCIoBuA LOTOBOPa He IPefyCMaTpUBAIOT) BO3BpaTa
Bely®’, MM KOTJia BO3BpAT MPeJII0araeTcsi, HO P 3TOM JMICTeKaeT CPOK JJOro-
BOpa ¥/WIM MCKOBO JaBHOCTY Ui BUHAMKAUMM Beuy™, cT. 234 MOXKeT OBITH
IIpUMEHEHa.

O6ocHOBaHMe MOXeT ObITb CIeNYIOUVIM: IOCKOIbKY COOCTBEHHUK M3Ha-
Ya/IbHO He OIpefie/II CyAbOy Bely B C/Iydyae OKOHYAHMUA CPOKa JIeVICTBUA JI0-
roBOpa MV BOBpeMs He UCTPeOOBaI CBOIO BeIlb 0OPATHO, TIOCTOIBKY €€ MO>KHO
paccMaTpuBaTh Kak (pakTudecky OPOLIEHHYI0 MM M CHOCOOCTBOBATH ee BO3Bpa-
I[EHMIO B 000POT ITOCPEACTBOM NPHOOpeTaTebHOI AaBHOCTI. BepxoBHblit Cyz
Poccuiickoit ®epepaunu B Onpepenennu ot 28.07.2015 Ne 41-KI'15-16 Bripasun

28 TI. 15 IlocTtaHoBmeHms Ne 10/22.

¥ 9T0, HampUMep, BO3MOXKHO IIPK ee Ilepefade B KadeCTBe BKIaJa B obliee [1el0 B CIydae
3aK/II0YEHNs] JOTOBOPA HMPOCTOrO TOBAPMILECTBA WM IPY 3aK/II0YeHNUN HermouMeHoBaHHOro I'K
P® poroBopa 0 COTPYAHMYECTBE, IPEFYCMATPUBAIOLIErO Miepefady Belt 6e3 00513aTe/bCTB 10 ee
BO3BpaTY.

% Hampumep, II0C/Ie pacTOPXKEHMs JOTOBOPA, eC/II OH HOCII 6eCCPOYHbIIT XapakKTep.
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MO3UILMIO0, YTO NABHOCTHOE BJIa[ieHMe€ MOYKeT HavyaThCs IOC/Ie MCTeYEeHUs CPOKa
BJIaleHV VIMYILIECTBOM IO JOTOBOPY, He NpeAIloIarailleMy Iepexoja TUTYIa
COOCTBEHHUKA, €C/IM Belllb He BO3BpallleHa COOCTBEHHUKY 1 He UCTpeOoBaHa UM,
HO He paHee MCTeYeHVs CPOKa MCKOBOJ JABHOCTY II0 COOTBETCTBYIOIINM Tpebo-
BaHVAM. Takas MO3nIMA IVIOXO COIIacyeTcs ¢ TpeboBaHMeM JOOPOCOBECTHOCTH
BJIaJIeHNA KaK CyOBbEeKTUBHOTO He3HaHUA 00 OTCYTCTBUM OCHOBAHVA IIpaBa c00-
CTBEHHOCTH: 3aK/II04Yasi CPOYHBIN JOTOBOP, IPeAyCMaTPUBAIOINII BO3BPAT BEIIN
COOCTBEHHVIKY IIOC/Ie €0 OKOHYAHYIA, JINII0 He MOXKET He 3HATh, YTO Y HETO OTCYT-
CTBYIOT OCHOBAHUs CYUTATD Belllb ITOCTYIMBIIIEI B eT0 COOCTBEHHOCTD. 3aTO OHa
COTJIACYeTCs C IIOHMMaHMeM JOOPOCOBECTHOCTI KaK HeIPOTVBOIIPABHOTO BIaje-
HUsA. OTO ellle pa3 MOATBEPXKAaeT HEOOXOAMMOCTh TpaHCchOpMaIMu MOAX0Aa K
HOHVMAHMIO KpUTEPUs JOOPOCOBECTHOCTH.

CTONUT OTMETUTD, YTO KPUTEPUIT BIaJIeHUs BEILIbI0O KaK CBOEN COOCTBEHHO
MO>KHO IIOHMMATh He TOIBKO B OOBEKTMBHOM CMBICIIE, T.€. B CMbIC/Ie Hamm4us/
OTCYTCTBMsI OTOBOpa KaK OCHOBaHM BJIaJieHNs Bellplo. B cimyyae BocmpusATus
HasHa4YeHNsI IPUoOpeTaTeIbHOM HaBHOCTY KaK CII0C00a BK/IOYeH ST PaKTUIeCKN
OpOILIEHHOTr0 MMYIecTBa B 0O0OPOT 9TOT KPUTEpUil JO/KEH BOCIPUHMMATHCSA
B CYyOBEKTMBHOM CMBICTIE, T.€. KaK 3a00T/IMBOe OTHOIIEHMEe (PaKTUIECKOro BJIa-
Ienblia K Bellly, HeceHle UM OpeMeHU ee COfiep>KaHis, U3BIedeHNe ee TIOTIe3HbIX
CBOJICTB U T.A. Takum 06pa3oM, BIafieHue Bellblo KaK CBOEI COOCTBEHHOIT, Oy-
Iy4M YCIOBYIEM IIPMOOpeTaTeNbHOM JABHOCTY, TAKXKe IIpefIIoIaraeT u3MeHeHue
IIO/IXO/Ia K CBOEMY IIOHMMAHNIO, KaK U JOOPOCOBECTHOCTD BJIAJICHMS.

CreyeT OTMETUTD, YTO BO3MOXKHOCTb VI HEOOXONMMOCTb M3MEHEHUA IOf-
XOJIOB K YC/IOBMAM IpMOOpeTaTe/IbHOI JaBHOCTY MOATBEPXKAAETCA Y IO3NIIMeN
Koncrurynuonunoro Cyna Poccmitckoit ®@epepanny, BoipaxkxeHHO B [TocTaHOB-
neHun ot 26.11.2020 Ne 48-IT (manee — ITocranosnenne Ne 48-I1), kotopoe 3a-
CTy>KMBaeT OTJe/IbHOTO aHa/lN3a He TO/IbKO B yacTy aprymentos Cyza, IofKpe-
IVIAIOMIMX HEKOTOpbIe BBIBOABI aBTOPA, HO M KaK IPEIIIOChUIKa BO3MOYXKHOTO
TIIepecMoTpa CyfleOHbIX OCTAaHOB/IeHMII 110 #eny B.B. BonmkoBa u aHamorn4HeiM
eMy JielaM.

6. KOHCTUTYLMOHHOCTDb YCJIOBUN
npuooOpeTaTesibHOW AABHOCTH

ITpegmerom nposepknu Koncrurynmonnoro Cyza crana KOHCTUTYLIVIOHHOCTD
. 1 ct. 234 B TOJ Mepe, B KaKOJ Ha €r0 OCHOBAaHUM paspellaeTcs BOIPOC O J10-
OpOCOBECTHOCTM BJIAfIeHMs IMIIOM 3eMeTbHbIM YYacTKOM KakK 00 yCIOBUM IIPM-
obpeTeHNs IpaBa COOCTBEHHOCTY Ha HETO II0 JaBHOCTY BiIafieHVs. Brajenne npu
3TOM OBUIO TIEPEfJaHO JIUILY TI0 Ce/IKe, HAIIPAB/ICHHOI Ha OTYY>K/IeH/e He[IBUKI-
MOTO MMYILIECTBA, HO He MTOBJIEKIIel COOTBETCTBYIOLX IIPABOBBIX ITOC/IE/ICTBUIA.
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I[To MHeHMIO 3aABUTENA >Kamo6bI TpakaanuHa B.B. Bonkosa, 1. 1 cT. 234 He co-
orBercTByeT Konctutynum Poccniickoit Pefepanyun, MOCKONMbKY MPENATCTBYET
IPU3HAHMIO IIpaBa COOCTBEHHOCTU B CUTY IIPKOOpPETaTeNbHOI SaBHOCTH 3a JIN-
IJOM, KOTOPOMY IIPeXHMUII IpaBooOIaiaTeNb Mepefaa MMYIIEeCTBO 110 TOTOBOPY
6e3 HapylleH)s IIpaB U 3aKOHHBIX MHTepecoB Apyrux . OH TakkKe CUuTaer
HEIOIYCTUMBIM (HOPMATBbHBII ITOAXO], CY[OB K OIIpefie/IeHNUI0 JOOPOCOBECTHOCTI
IABHOCTHOTO BjIafie/iblia IIPY HEOIIPe/le/IEeHHOCTY JAHHOTO KPUTEPUA B 3aKOHE.

[Tockonpbky npaBosble nosunyy Kouncrurynnonnoro Cyna popmupytorcs 6e3
YCTAQHOBJICHUA U UCCIIeNOBaHMA (PAKTUIECKUX OOCTOSATENbCTB fieIa, IOCTONbKY
HasBaHHBI CyJ He pacCMaTpyBalT HEKOTOPbIE BOIIPOCHI, KOTOPbIe OOBIYHO MC-
CNIeyIOTCA CylaM IIPY PaspellleHny TaKuX fiefl. B 9acTHOCTH, BOIIPOCHI [eiiCTBI-
TETIBHOCTY CAEJIKY 110 OTYY>KICHNIO 00bEKTa HeJIBV>KMMOTO MMYIIECTBa; IIPUPO-
JIbI BEIJHOTO ITpaBa Ha 3eMe/IbHBII YIACTOK y ero IIPOJABIIa; MHbIEe HeOOXOMble
UL IpUOoOpeTaTe/IbHOM JABHOCTY YC/IOBMA BIAJeHNUA CIIOPHBIM MMYIIECTBOM;
00CTOATENbCTBA, MIMEIOIIMe 3HaUeHMe /11 BOSHUKHOBEHMS IIpaBa COOCTBEHHO-
CTH, IIpaBa MOTb30BAHNUA 3€METbHBIM YIaCTKOM COOCTBEHHUKOM HaXOHSIeics
Ha Hell HeTBIVDKMMOCTI.

daxTnyeckye 0OCTOATENbCTBA JleNla 3aK/II0YAINCh B TOM, YTO TPaKJaHUH
B.B. Bonkos ¢ 1997 ropia AB/IA/CA 4IEHOM Iapa)KHOTO KOOIlepaTyBa U Bjajien 3e-
MEJIbHBIM YYaCTKOM ¥ PAacIONI0)KeHHBIM Ha HeM rapa’kKHbIM OOKCOM Ha OCHOBa-
HIM 3aK/TI0YEHHOTO ¢ TpakfaHnHoM I1. moroBopa Kymum-npojgaxku, CoBeplieHne
KOTOPOTO IMOATBEPKIAZIOCh PACIMCKON B IOJIYyYeHUN [EeHEXHBIX cpefcTB. [Tpu
3TOM JAHHBIN 3eMe/IbHBII Y9aCcTOK IpuHamIexan 11, Ha mpaBe MO)XM3HEHHOTO Ha-
cieffyeMoro BiageHus v Haxopmics B KpacHosHameHcke MOCKOBCKOIT 06/1acTi,
ABJALIEMCA aIMVHUCTPAaTUBHBIM LIEHTPOM 3aKPbITOTO a[MAHUCTPATUBHO-TEP-
PUTOPUAIBHOTO 0OPa30BaHMS.

Cyzpl, paccMOTpeBIINE €TO [EN0, TOCYNTAIN, YTO TPAKAAHNH BolKoB He Mor
He 3HaTb 00 OTCYTCTBUY y HETO OCHOBAHWIT BO3HMKHOBEHN IIpaBa COOCTBEHHO-
CTU Ha CIIOPHBIV 3eMe/IbHbBIN YIaCTOK, B CBA3M C Y€M €TrO He/b3s NPU3HATD JO-
OpPOCOBECTHBIM BJIafie/IblieM II0 CMBIC/TYy Pa3bsACHEHUI, COfep>KaIuXca B 1L 15
ITocranoBnenns: Ilnenymon Ne 10/22. Taxoke, HOCKONIbKY MCTel] BCTYIIMII BO BJla-
JieHVIe IMYILeCTBOM II0 CefIKe (I10 JOTOBOPY KYIUIV-IIPOZAXKN), TOCTONbKY TaKoe
BJIa[I€HJE HE3ABUCHMO OT €0 IIPOAO/DKUTEIbHOCTH 110 CMBICTTY CT. 234 He MOXKeT
IPUBECTY K IPMOOPETEHNIO ITpaBa COOCTBEHHOCTY 10 JABHOCTY BIaJeHMSL.

Koncrurynmonsnsiit Cyn Poccniickoit @enepariyiy o6patit BHUMaHue Ha Clie-
AYIOLE aCIIEKTHI.

Bo-nepBbiX, oH Kak 1 BepxosHblit Cyn, npusHan HasHauY€HMEM MHCTUTYTa
npuobpeTaTe/IbHON JABHOCTH, T.€. €r0 KOHCTUTYIMOHHO 3HAYMMOII 1Ie/IbI0, BO3-
BpallleH)e MMYyIIecTBa B 000POT, BKIIOYAsl €ro HajyIexalllee cofepkaHue, 6es-
OTIaCHOE COCTOAHME, YIUIaTy Hanoros u T.1. Koncturyunonnsit Cyz Poccuiickoi

126



A.C. lNogmapkoBa. YcioBus npruobpeTtaTesibHOM 4aBHOCTY Y HE06X0AMMOCTb... C. 109-138

Depepanyyt NOTYEPKHYIL, YTO TIOHMMAaHME TOOPOCOBECTHOCTY HaBHOCTHOTO BJIa-
JiefbIla KaK BOCIIPUATHUA UM Ce0s B KadecTBe ee COOCTBEHHVKA B MOMEHT IIOJTYy-
YeHIs BIaJieHMs Belllbl0 BCTYIaeT B IPOTMBOPeYMeE C LIe/IAMM, 3a/I0)KEHHbIMI B
ct. 234. Tem campiM mauHbl Cy 06paTI BHMMaHMe Ha HEOOXOAMMOCTD y4eTa
HasHA4YeHNs, IeJIeil MHCTUTYTa NMPUOOpeTaTeNbHON JaBHOCTY NPY IpefbsBIIe-
HIM 3aKOHOJaTeJIeM YC/IOBIIL, KOTOPBIM 0053aTeIbHO JO/DKHO COOTBETCTBOBATD
IABHOCTHOE BJIaJIeHNe, YTO MOAJEP>KMBAET I aBTOP HACTOSALLEN CTaTbU.

Bo-Bropsix, Koncruryunonsnsiit Cyfj, IOATBEPAUB BO3MOXKHOCTb MCIIOIb30-
BaHMA 3aKOHO/IaTe/IeM B HOpMax IpaBa OLleHOYHBIX OHATUIA, IIOSCHWL, YTO YsC-
HEHJE UX COflep>KaHuA MOXKeT IIPOUCXOUTD KaK 113 KOHKPETHOTO HOPMAaTVBHOTO
IOJIOKEHNA, TaK U M3 CCTEMbI B3aMIMOCBA3aHHbIX I10I0KE€HNIA, B TOM YJCJIe C I1O-
MOIIbIO JaBaeMbIX CyJaMU pasbsACHeHMIL. Tem caMbIM maHHbl Cyfl IOAYEPKHYT
BOXHOCTD YCTAaHOBJIEHN A CMbIC/IA OLIEHOYHBIX IIOHATUI, B TOM 4MC/I€ C TIOMOILHIO
PasBACHEHUI CY[I0B. DTO MOJKPEIUIAeT MO3UIIO aBTOPa 0 HEOOXOAVIMOCTH, KaK
MIUHMMYM, KOPPEeKTHMPOBKM pas3bsACHeHUI, cojeprkamuxca B IlocraHoBneHun
Ne 10/22 pnisa obecniedeHys IPaBOBOJ ONPENE/IEHHOCTN B OTHOIICHNUN TTOHMMa-
HIA YCIOBUI IPMOOpeTaTeIbHOM JaBHOCTA.

B-TpeTbux, OCHOBBIBAACH Ha NpeAbIAYLIEeM IOCTynaTe, KOHCTUTYLMOHHBIN
Cyn Poccuiickoit @efiepaniuy MpoaHann3upoBal KaK JO/DKHO IIOHMMATbCA Tpe-
6oBaHMe JOOPOCOBECTHOCTY B paMKaxX MHCTUTYTA IPNOOpETaTeTbHON JABHOCTIL.
[Tpm satom Cyp, comocTaBuI Ha3HaYeHVe MTHCTUTYTOB BUHAMKALMY U IpuobpeTa-
TE/IbHOJI IaBHOCTY, ITOCKOJIbKY B IIEPBOM TAaK>Ke VICIO/Ib3yeTCs MOHATIE 0OpO-
COBECTHOCTM, KOTOPOE, B OT/INYNE OT UCIIONb3YeMOTo B MHCTUTYTe NpHobpeTa-
TEeJIbHOJ TaBHOCTY, VIMeeT CBOIO 3aKOHOZaTeNnbHYI0 meduHuiyio. [Io MHeHMIO
Koncrurynyonsoro Cyga, MOCKOIbKY MHCTUTYT NPUOOpPETAaTENbHOI HaBHOCTU
B OT/INYME OT MHCTUTYTA BUHAMKALMM HAIpaBJI€H HA 3alllUTy HE TOJIbKO YacT-
HOIIPaBOBBbIX, HO ¥ ITyOIMYHO-IIPAaBOBBIX VMHTEPECOB (JJOCTVDKEHME IMPaBOBOI
OIIpe/ie/IEeHHOCTY, BO3BpAlljeH)e MMYIeCTBA B TPXAAHCKMIT 000pOT, peannsa-
151 QUCKAIBHBIX 1Iefielt), a JOOpPOCOBECTHOCTD SB/IAETCS IMIIb OFHUM U3 YCIIO-
BIII IpMOOpeTaTebHOM JABHOCTY, IIOCTOJIBKY OIIpefieieHNe JOOPOCOBECTHOCTI
B IaHHBIX IIPAaBOBBIX MHCTUTYTAX JO/DKHO MPEANONIaraTbCs pasInyHbIM.

[Tpu 9TOM KOHCTUTYLMOHHBIE CY/ibY OOPATWIM BHUMAHNUE Ha CITOKHOCTD J10-
OpOCOBECTHOCTM KaK OLIEHOYHOTO IOHATHA, HOIYCKAIOLIEr0 pa3/IMdHble IPOsIB-
JIeHNS IPYMEHUTE/IbHO K Pa3/INYHbIM KaTeropuaM fen. OHU MOAYEpPKHY/IN, 4TO
IIPU YCTAaHOBJIEHUM JOOPOCOBECTHOCTM CyZilaM TpebyeTcsl M3ydarh (paKTUdecKye
00CTOsITeNIbCTBA KAXKOTO [ie/a ¥ 3TO, B CBOKO odeperp, Tpebyer nuddepennn-
POBAHHOTO IOAIXOZA IpPU OIpele/IeHn KpUTepyeB HoOpOCOBeCTHOCTH. Takum
06pas3oMm, o3uLMsA aBTOPA OTHOCUTE/IBHO BO3MO>KHOCTH 1 HEOOXOAMMOCTH Anc-
bepeHIany TOHNMAHUA KOOPOCOBECTHOCTY KaK YC/IOBMUS IIPHOOpeTaTeNnbHOI
JaBHOCTY U €€ BOCIPUATHUA KaK 0O beKTUBHOJ HEIIPOTVBOIPABHOCTY 3aB/Ia/[CHIIS
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BElIbI0, €TO IOTy4€eHNsI BHEIIHe IIPaBOMEPHBIMY JIeMICTBUAMM COITIACYETCA C IO-
sunmeit Koncturyunonnoro Cypa Poccniickoit @enepanym.

B T0 >xe Bpems Koncrurynyonusiit Cyx mogdepKHy/I, 4TO A Ipuobpera-
TeTIbHOJ JABHOCTY IpaBooOpasyrolliee 3HaYEeHNE MMeEeT, IIPeXX/e BCero, He TaKoe
OTZIe/IbHOE COOBITIE, COCTOSIBIIIEECS OFHAXK/IBI, KaK 3aB/IajleHNe Bell[plo, a ;0Opo-
COBECTHOE IJINTe/IbHOE OTKPBITOE BIIafieHNe, KOT/la BIajiesiel] Bely BemeT cebs
KakK ee COOCTBEHHVK, IIPM OTCYTCTBUY BO3Pa’KEHUII CO CTOPOHBI JPYIMX JINL.
Taxum o6pasom, mauubil Cyn He CBesl JeiiCTBYe KPUTEPUsi JOOPOCOBECTHOCTU
TOJIBKO K MOMEHTY IIO/Iy4eHUA BajeHuA. 3a 3TUM BBIBOIOM KPOETCsA BecbMa
Ba)XHAsA MBIC/Ib: €C/IM HOOPOCOBECTHOCTh B MOMEHT IIOTyYeHMs BJIafieHVs II0-
HUMAETCSl KaK HelPOTMBOIPABHOCTb 3aBJIJIEHUs Bellbl0, TO B TeUeHUe CpoKa
nprobpeTaTenbHON JABHOCTY KOOPOCOBECTHOCTD JO/DKHA MOHMMATHCS KaK OT-
CYTCTBME IPOTVBOIIPABHOTO YiepyKaHMA BIafieHNsl. ITO 0COOEHHO Ba)KHO B KOH-
TeKCTe HeOOXOAMMOCTY TapaHTMPOBATh IIPaBa TUTY/IBHOTO COOCTBEHHVKA BelN
IIPU OTCYTCTBUYM HEOOXOAMMOCTY €ro OTKasa OT IpaBa COOCTBEHHOCTM Ha Belllb
JUIs IPUMEHEeHUsI HOpM O IpuoOpeTaTenbHON HaBHOCTU. Takum ob6pasom, mpe-
IIATCTBOBaHME JJaBHOCTHBIM BJIafie/IblieM NPV YC/IOBUY 3HAHUS TUTYIBHOTO CO0-
CTBEHHIKA BeIllM €ro IOIBITKE BEPHYTb BJaJieHMe €10, BHOBb NPUCTYNIUTDb K €€
VICTIOTIb30BAHMIO VI COIEPXKAHMIO CBUJIETE/IbCTBYET 00 OTCYTCTBUY JOOPOCOBECT-
HOCTM BJIafieHVsI KaK HeOOXOVIMOTO YCTIOBUS IPpMoOpeTaTe/IbHOI JaBHOCTH.

[Ipu paccmorpennu kputepus pobpocoectHocty Koncrutynumonnsiit Cyp
Poccnitckoit @enepannn takke obpaTna BHUMaHKe, 4To 1. 18 TlocraHOBIEeHMS
Ne 10/22, nocBsALeHHBIN pa3bsACHEHNIO IPebIAyLIell pefakuyim 11. 4 cT. 234, cBu-
JIeTeIbCTBYET, YTO CYOBeKTMBHOE MOHMMaHMe JobpocoBecTHocTy 13 1. 15 Tlo-
craHoB/eHusA Ne 10/22 He MpeNATCTBOBAJIO IIPY OIIPeie/IeHHBIX 00CTOATENbCTBAX
IpoOpETEHNIO II0 JABHOCTY B/IA/ICHIISI IMYIIECTBA U TeM JIMIIOM, KOTOPOe MOTJIO
3HaTh 00 OTCYTCTBMM Y HETO OCHOBAHMII IPMOOpeTeHNMs NpaBa COOCTBEHHOCTH
1o cfiesike. ITO OBIIO TaK B C/Iydae NMPHOOpeTeHNs 3alaBHEHHOTO VIMYIIECTBa C
yBe/IM4eHVeM CpOKa IIPHoOpeTaTeNbHOM JaBHOCTY Ha CPOK VICKOBOJI JaBHOCTH,
IIOCKOJIBKY cormacHo 1. 18 ITocranosnenus Ne 10/22 no6pocoBecTHOCTD Kak yc-
JIOBME JABHOCTHOTO BJIaJieHVs B 9TOM CIy4yae He Tpebopanach. HbiHe meiicTBy-
oIasa pefaknuAd I 4 cT. 234 Tenepb He NPeAycMaTPUBAET TAKOTO MCKIIOYEHNA.
[TosTomy KpuTepuit ;OOPOCOBECTHOCTHU OIIPefie/IeHHO TPeOyeT CBOEro ysICHeHMs.
[Ipu 3TOM IpefIOYTUTEeIbHOI HpefcTaBsieTcs: AuddepeHanys ero IOHNMa-
HYISI IPUMEHNUTE/IbHO K Pas/IMYHbIM CUTYALsIM IPHOOPeTEeHNs Belll BO BiIajie-
HIe He Ha YPOBHE pa3bsACHEHUI BIciiero cypa, a Ha ypoBHe 3aKOHa.

B-yerBepThix, Koncturynuonnsiii Cyy oLleHII, HAPYIIAEeT 1M BO3MOXXHOCTD
IpM3HAHUA 32 YaCTHBIM JIMIIOM IIpaBa COOCTBEHHOCTV Ha 3e€MeNIbHBIN y4acTOK
yOIMYHOTO COOCTBEHHMKA B CUTy IPpMOOpeTaTe/IbHOI JaBHOCTY IIpaBa MOC/Ie] -
Hero. Cyz o6paTiu1 BHUMaHue, 4To B iesie BojkoBa mpaBo cOOCTBEHHOCTU MYHM-
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IIUII/IBHOTO 00pa3oBaHMs Ha 3eMe/IbHbIN YIaCTOK 3aperCTPUPOBAHO He ObIIO,
o6pasoBaHe YKIIOHWIOCH OT Y4acTVsl B pAaCCMOTPEHNM Jiefia, TPeOOBaHMII O IPK-
3HaHMM IpaBa COOCTBEHHOCTY He 3asABUIIO, T.e. AaHHbI CyJ IpUIIeN K BHIBOAY,
4TO IMyb6/IMYHOe 0Opa3oBaHue B [IICTBUTENIBHOCTY He MMeeT VIHTepeca B 9TOM
o6 bekTe HeIBIDKMMOCTY. «C y4eToM Ilepefjauyl 3eMebHOTO y4dacTKa Ha IIpaBe
TI0>XMI3HEHHOTO HAaC/Ie[yeMOro BiafeHus rpaxaannHy I1. pakTideckoe BrageHne
3eMe/IbHBIM YYaCTKOM I'pakKIaHMHOM BOJIKOBBIM He MOXKET pacCMaTpUBAThCA KaK
Hapyluamollee IpaBa MyHUIUIIATBHOTO 00pa3oBaHMs», — KOHcTaTuposan Cyp,.
Taxum obpasom Koncrurynmonusiit Cyn Poccniickoit Pefepaniny mopTBepAnI
HEeOOXO/[MIMOCTb YCTAHOBJIEHNS OTHOLIEHVS TUTY/IbHOTO COOCTBEHHMKA K CBOEII
BeIV V1 IIPUTA3AHUAM (PAaKTIIECKOTO BJIafe/Iblla Ha Hee B paMKaX OLIeHVBAHVIA
Ha/uusl TpeOyeMbIX yC/IOBUIT IpMOOpeTaTenbHON HaBHOCTY. PaHee aBTOp yXKe
obpaliiana BHMMaHMe Ha 3HaUY€HMe TaKOJl OLIeHKM, Ha HEBO3MOXXHOCTD 11 HEHYXX-
HOCTb ee KBa/mUKaluy B KauecTBe OTKasa OT IIpaBa COOCTBEHHOCTY, IIPEyCMO-
TpeHHoro cT. 236 'K PO.

B-narbix, Koncturyunonnniit Cyn Poccuiickoit @efiepanum onjeHUI JOBOJIbI
3aABUTENA U Y[eNINI BHMMaHME KPUTEPUIO BIaJleHNA MMYILECTBOM KaK CBOMM
cobcrBeHHBIM. KoHcTuTynmonusit Cyz He ITOAEp>Kal TOUKY 3pEHNs 3asBUTETIS,
yro 11. 15 [ToctanoBnenus Ne 10/22 mo3BosisieT cyfjaM IPOU3BOIbHO KBATNUIIN-
POBaTh B/IA/IeHIE MMYIIECTBOM He KaK CBOMM COOCTBEHHBIM U B T€X CITy4asX, KOT-
Jla 3aK/II0YAeTCsI JOTOBOP KyIm-npopaxy Beuy. Cyz o6paTiy BHUMaHMeE, 9TO B
ITocranoBnenun Ne 10/22 ykasaHbl TONBKO T€ JOTOBOPBI, B KOTOPBbIX KOHTPAreHT
COOCTBEHHVKA IOTy4YaeT MMYIIECTBO BO BpeMeHHOe B/IafieHle, T.e. U3 IPUPOJIBI
KOTOPBIX CJIelyeT, YTO IIOTy4aTe/Ib UMYILECTBA He IMeET HaMEPEHNA B/IafleTh M
KaK CBOMM. TakyM 06pa3oM OH IPU3HAET BJIACTb APYTOTO IMILA — COOCTBEHHM-
Ka — HajJl BElbI0, a B/IaJieHNe OCYIIeCTB/IseTCA UM He BMECTO COOCTBEHHUKA, He
OTKa3aBILIETOCA OT CBOETrO IIpaBa Ha Bellb M He YTPATUBILErO K Hell MHTepec, a
Hapapny ¢ HuM. Kpurepuii BlafieHns «KaK CBOMM», IO MHEHUIO CY/]a, OTCYTCTBYeT
JNILID B T€X C/Iy4asax, KOTJja 3TUM JIUI[OM OCYLIECTB/IAETCA B COOTBETCTBUM C JIOTO-
BOPOM BpeMeHHOe IIpOoN3BojjHOe BiageHue. Takum obpasom KoHcTuTynmonHsli
Cyn (xak u aBTOp) 0OpaTUI BHMMaHMe Ha HEOOXONUMOCTD y4eTa IPUPOJBI J1O-
roBOpa IPYU YCTAaHOBJICHNY YCIOBYS BJIafieHNs BEIIbI0 KaK CBOEl COOCTBEHHOIL.
Camo peno B.B. Bonkosa nogTBep>x/1aeT JOBOJ aBTOPa O BOCIIPUATUN CyaMMU JIC-
xops u3 1. 15 [Tocranosnennsa Ne 10/22 mo60ro 1oroBopa Kak IpelATCTBUA [T
IpVYMeHeHNsI HOPM O IpuobpeTaTesIbHON TaBHOCTI.

B xonue koHunos Koncrurynuonnsiii Cyp Poccmiickoit @efepauny npuiesn
K BBIBOJIY, UTO COBepIlIeHe CAe/IKI, B KOTOPOJ BbIpakeHa BOJISI IPaBoObOIagaTe-
7 3eMeJIBHOTO Y4acTKa Ha ero OTYY>KeHVe 1 KOTopas OblIa MPeAoChUIKOM i
BO3HMKHOBEHM BafeHus (Mpy yCIOBUY, YTO B Te4eHME BIafeHNs] COOCTBEH-
HIUK 3€MEJIbHOTO YYacTKa He IPOAB/IAI HaMEPEHUsA OCYIIECTB/LATh BIACTb HaT
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HUM) caMo TI0 cebe He MOXKeT OBITh OCHOBAHMEM J/Is IPU3HAHMSL TaBHOCTHOTO
B/IafieHVsI HeOOPOCOBECTHBIM U IIPEIATCTBYEM IS IIPUoOpeTeHns mpasa co0-
CTBEHHOCTM Ha Belllb (3eMe/IbHBII Y9aCTOK) B CUTy IPUOOpeTaTe/IbHOI JaBHOCT.
Takum 06pa3oM, ecu MMYIECTBO MOTYYeHO OT COOCTBEHHMKA XOTsI ObI U IIpK
HeHajiIeXxalieM oQpOpM/IEHUN CIE/KY, HO 10 €r0 BOJIe, TO IPEIATCTBUI JIS ero
npuobpeTeHns 10 CT. 234 Y YCIOBUM JIUTEIBHOTO OTKPBITOTO BIafIEHNs HET.

Borpaxxennbiit Koncruryunonnsim Cynom Poccniickoit @efepanyy nopxop B
11eJIOM 3aCITy)KVBaeT Of0OpeHNs’!, BMecTe C TeM, BbIHeCEHVe Cy/JaMMi pellleH It 110
TaKMM Jie/IaM TpeOyeT yueTa BceX GaKTUIeCKMX 00CTOATe/IbCTB, KOTOPbIE, Ha Halll
B3IJIAM, MOTYT BOCIIPEILATCTBOBATD Y/IOB/IETBOPEHNIO TPeOOBaHMII aHATOTMYHBIX
TpeboBaHMAM BoKOBa, faxke HECMOTPS Ha IIPaBOBYIO o3uiyio Koncrurynmon-
Horo Cyza.

Bo-nepBbIX, B paMKax pacCMOTpeHMs TaKMUX fie/l 00s3aTeIbHOMY YCTaHOB-
JIEHUIO O/DKHO ITOMIEXKATh Ha/lM4ne 3aKTIUYEHHOTO U JelICTBUTELHOTO [JOTO-
BOpa Kymnu-npopaxu. IIpy Hammumm TaKOBOTO HOPMBI O NPHOOpeTaTebHON
JIABHOCTYM He MOTYT ObITh IIpMMeHeHbl. B fienie BonkoBa Hecobmonenne Gpopmer
IOroBOpa KYIUIM-TIPOIAXKM HeABIDKMMOCTH cornacHo cT. 550 'K PO Bieder ero
HeJIeVICTBUTE/IBHOCTD ¥ CBUJIETE/IbCTBYET 00 OTCYTCTBUY IIPABOBOTO OCHOBAHMS
BO3HMKHOBEHNs IIpaBa COOCTBEHHOCTH. B TO ke BpeMst 3aK/Ii04ueHue JOTOBOPA,
HOATBEP>KIAEeHHOE PACIICKON B IIOTy4eHUN JIeHET, CBUIETE/IbCTBYET O BOJIe cO0-
CTBEHHMKa Ha OTYY)K/[eHMe VMYILeCTBA 1 IPaBOMEPHOCTY OTyYeHNsI BIIaJleHNs
BellbI0 (rapa’koM), YTO BaXXHO B KOHTEKCTE YCTaHOB/IEHMs 00bEeKTUBHOI J0OpO-
COBECTHOCTM JaBHOCTHOTO Biafenblia. IIoCKONbKY B CWIY He[eliCTBUTe/IbHOCT
JIOTOBOpA IPAaBO COOCTBEHHOCTM Ha rapaxk y rpakjlaHNHa BojkoBa He BO3HMK-
710, @ Belllb IIOCTYIIIA B €r0 BJIajieHMe 10 Bojie COOCTBEHHMKA, U1 MOC/IETHUI He
IIBITAJICS BEPHYTH ero cebe (4TO CBUIETEIbCTBYET O JOOPOCOBECTHOCTY BIIA/IeHVA
He TOJIbKO Ha MOMEHT ITOJTy4€HVsI Bellj, HO I B Te4YeHYe BCEro CpPOKa BIIAIeHN
€10), IIOCTO/IbKY B OTHOILIEHNUY Tapaka MIMEIOTCA BCe OCHOBAHA [/ IIPMMEHEHVA
HOPM O Ip1OOpeTaTeNbHON JaBHOCTIA.

Bo-BTOpBIX, OTHE/IBHOMY aHAIN3Y JO/DKHA MOJIKATh KaK TaKOBas BO3MOXK-
HOCTb IpUOOpeTeHNs 3eMe/IbHBIX YYaCTKOB, HAXO[AIIMXCA B TOCY/IapCTBEHHOI
VI MYHUIIAIIAJIBHOM COOCTBEHHOCTM, B YaCTHYI0 COOCTBEHHOCTD IIO JJABHOCTM
BrnafeHys. CrieiyeT OTMETUTD, YTO, VICXOJS U3 [IeVICTBYIOIIETO 3aKOHO/IaTe/IbCTBA,
OOJIBIIMHCTBO CY[OB U NpeNCTaBUTeNIell JOKTPUHBI CYUTAIOT TaKoe mprobpere-
HIe€ HEBO3MOXXHBIM. CyJIbl C y4€TOM pa3bACHEHMUIA, cofiep>Kamuxca B 1. 16 Ilo-

31 BO3MOYXHOCTb KBanUMUKaLMU JABHOCTHOTO BJIa/eNblia KaK JOOPOCOBECTHOTO U MpPU3HA-
HYISI [IpaBa COOCTBEHHOCTY Ha Belllb B CUITY IpHOOpeTaTe/IbHO JABHOCTY B CTydae HeCOOTIOeH st
Tpebyemoit popMbI cHenKy cama 110 cebe He OyzeT OOY>KATh yIaCTHUKOB 000pOTa OTKAa3bIBATHCS
OT ee HajIeXalero opoOpMIEHNs C YIETOM MEPCIEKTUBBI OKUIAAHNS UCTEUEHNsI CPOKOB IIPIO6-
peTarenbHON JABHOCTI, 0OpallieHnst B CY/I i JOKa3bIBaHNS BCEX TPeOYEMbIX YCTIOBMII JABHOCTHOTO
BIIQJIEHMS.
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cranoBeHus Ne 10/22, c4nTaIOT, 9TO TaKye 3eMe/IbHble YIaCTKI IIPUOOPeTaoTCs
B COOCTBEHHOCTb B IOpPSfIKE, YCTAHOBJICHHOM 3€Me/IbHBIM 3aKOHOMIATETbCTBOM.
[TocneqHuM B IepevdHe OCHOBAHUIA, 110 KOTOPBIM IPaKIaHMH BIIpaBe IprodpecTn
3€MEJIbHBIN YYaCTOK, HAXONAIIMIICA B TOCYLAPCTBEHHON MIM MYHULIMIIAJIbHON
COOCTBEHHOCTH, TAaKOEe OCHOBaHUe, KaK IpuoOpeTaTe/ibHast JaBHOCTD, He IIpel-
ycMotpeHo. TakuM 06pasoM, IO MHEHMIO CYJIOB B CHITY IPHOOpeTaTeIbHON 1aB-
HOCTY B COOCTBEHHOCTb MOTYT IPUOOPETaThCs INIIb 3eMe/IbHble YU4acTKY, HaXo-
ISAIYecs B YaCTHOM COOCTBEHHOCT.

I[Tpu aTom eciu pakT MPUHAISKHOCTI YIaCTKA YACTHOMY JIVIILY He IOITBEPIK-
JieH, TO TaKOJ y4acTOK B CYJTY IIPSAAMOTO yKa3aHuA HOpMbI II. 2 ¢T. 214 'K P® (ko-
TOPYIO YacTO TPAKTYIOT KaK IIPe3yMIIVIO TOCY/JapCTBEHHOI COOCTBEHHOCTV Ha
3emii0)* n 1. 1 ct. 16 3emenpHoro Komekca Poccnitckoit @enepannn®® (comeprka-
II[eTO AHA/IOTVYHBIE ITOJIOXKEHNISA) ABJIAETCA TOCYAAPCTBEHHON (MYHVIIMITATbHO)
cobcrBenHOCThI0. KoHcTuTynmonusit Cyx B [ToctaHoBmeHrn Ne 48-I1 BCKoIb3b
3aTPOHYII 9TOT BOIIPOC, YKa3aB, YTO caMa I0 cebe IPe3yMIIIVs FOCY/JapCTBEHHO
cobcrBeHHOCTM Ha 3eMitio (1. 2 cT. 214 TK P®) He MoxeT ompoBeprath 1o6po-
COBECTHOCTM JJABHOCTHOTO BJIaJie/Ibla, IOCKOJIbKY OTpaHMdeHye I nprobpere-
HIISL 3eMe/IbHBIX YYaCTKOB, HAXOAAIIMXCSA B TOCYJAPCTBEHHOI (MYHMIIMIIATIBHOIN)
COOCTBEHHOCTI, 110 JaBHOCTM BJIQfIeHVSI CTABUT YACTHBIX JIMIL B 3aBEJOMO HEBBI-
TOJJHOE ITOJIOXKEeHIe 110 OTHOLIEHNMIO K IYO/INYHO-IIPAaBOBBIM 00pa3oBaHMAM. ITO
HapylIaeT MPUHIVUII PAaBEHCTBA CYO'bEKTOB IpaXkjaHcKoro npasa (. 1 ¢r. 2 n 1. 4
cT. 212 TK P®) u BcTymaeT B IpoTHBOpeune C HEKOTOPbIMM CTaTbAMM KoHcTUTy-
nuu Poccnitckoit @epepanyu (4. 2 cr.8 m 4. 1 cT. 19)*,

MO>KHO IPEATION0XUTb, YTO B 3TOM YaCTY MO3ULUA KOHCTUTYLIIOHHBIX Cy/iel
MpeIBOCXMIIAET BO3MOXKHOE B CKOPOM BPEMEHM M3MEHEHME JIeVICTBYIOIIEro 3a-
KOHOJIaTe/IbCTBA B YACTY PacIpOCTPaHEHV IPUOOpeTaTeIbHON JaBHOCTY HA 3e-

32 970 MO3ULMs Pa3fie/sieTCss He BCEMU YYeHBIMM, CM., Hamp.: [MIBaHoB A.A., 2016: 35-41].
3 3emenbHblit KofeKc Poccuiickoit @emeparun ot 25.10.2001 Ne 136-D3 (manee — 3K PD).

** Crour 3ameTntsp, yto B Onpepenenyn ot 11.02.2021 Ne 186-O «O6 oTkase B TNIPUHATUY K
paccMoTpeHnio xanobsl rpaxpannHa AdaxacbeBa Bragmmupa VIBaHOBMYA Ha HapylleHUe ero
KOHCTMUTYIMOHHBIX IIpaB ab3alieM IepBbIM IyHKTa 1 cTaTby 234 IpaxgaHckoro xogekca Poccnmii-
ckoit ®epepannm» Koncruryunonusiit Cyn PO 3ansan 6omee MPUBBIYHYIO MO3UIUIO, COITIACHO
KOTOPOI «B YCTIOBMAX JIEVICTBYIOMIEN MPe3yMIII[UI TOCY/JapCTBEHHOI COOCTBEHHOCTU Ha 3eMJIIO
1 HamuuuA Ha Tepputopuyu PO sHaunMTeNbHOrO KOMMYECTBA HepaclpeeneHHo 3eMIn caMa II0
cebe HechOPMIUPOBAHHOCTD 3€Me/IPHOIO YYaCTKa M OTCYTCTBME TOCYHAPCTBEHHOI PeriCTpaLum
mpaBa cCOOGCTBEHHOCTI Ty O/IMIHOr0 0Opa30BaHMsI HA HETO He O3HAYAET, YTO COOTBETCTBYIOIIEE IIy-
61muHOe 06pasoBaHue GaKTUUECKM OTKA3a/I0Ch OT CBOETO IIpaBa COOCTBEHHOCTY WM NIPOSIBIIACT
6e3pasuyine K IPaBOBOII CYAbOe 9TOro 3eMenbHOro y4acTka. Cyfi c4esI, YTO C Y4eTOM MOTOXKEHMIT
m.2cT. 214 TK PO, 1. 1 c1. 16 3K PO 1 ct. 7.1 KoAIl PO 3anstre 6e3 kakux-nm160 IpaBOBbIX OC-
HOBaHMIT HecPOPMIUPOBAHHOTO 3eMEIbHOTO YYacTKa, 3aBefJOMO JIA BiIafieliblla OTHOCAIIETOCH K
IyOIMYHON COOCTBEHHOCTH, He MOYKeT PAacIleHMBAThCS KaK He IMPOTMBOIPABHOE, COBEPIIEHHOE
BHeIIIHe [IPABOMEPHBIMU AECTBUSMIY, T.e. JOOPOCOBECTHOE M COOTBETCTBYIOIee TPeOOBAHIM
a63.11m. 1 cr. 234 TK PO.
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MeJIbHbIE YYACTKI, HaXOAAI[MeCA B TOCYJapCTBEHHO VIV MyHUIIUIIATIBHON c06-
crBeHHOCTN”. CormacHo IIpoekTy 3akoHa 0 mpuobpeTaTeIbHON JaBHOCTH, CT. 234
JI0OJDKHA OBITH JIOTIOJIHEHA II. 5, B KOTOPOM OyZieT TOBOPUTBHCS 00 YCTaHOBIEHUMN
3eMe/IbHBIM 3aKOHOJATEeIbCTBOM OCOOEHHOCTEl NPHOOpeTeHNs IpaB Ha TOCy-
JapCcTBeHHbIe (MYHMIIMIIA/IIbHBIE) 3eMe/TbHbIE YIaCTKV B CYITY IPUOOpeTaTeNbHOM
maBHOCTU. IlosAB/IeHNe NAHHOTO NMyHKTa CBA3aHO C IUIAHMPYEMBIM BHECEHMEM
nsMeHeHnit B 3K PO u OepepanpHoro 3akona ot 24.07.2007 Ne 221-03 «O ka-
JaCTPOBOJI JeATENbHOCTV»®, JONMYCKAIIIMMI IIPYMEeHeHNe NMPUoOpeTaTebHOM
JIaBHOCTY B KauyecTBe OCHOBAHMsI [Is1 BOSHUKHOBEHNsI ITpaBa COOCTBEHHOCTH Ha
3eMmenbHbIe yuacTkn’’. V3 IIpoexra 3akoHa o BHeceHUM uaMeHeHuit B 3K PO u
®3 «O xapmacTpoBoIt AeATenbHOCT» crenyeT, uto 3K PO Oyzmer momonHeH cre-
LIMaJIbHOM CT. 25.1, B KOTOPOJ1 KpOMe KOHCTAaTall/i BO3SMOXXHOCTY IIPUMEHEHN
npuobpeTaTe/IbHON JaBHOCTY ¥ BOSHMKHOBEHNS IIPaB Ha OCHOBAHMM CyZieOHOTO
pemeHnsA OYAyT yKa3aHbl OOCTOATENIbCTBA, MCKIIOYAIOINE TAKYI0 BO3MOKHOCTD
(B TOM uNC/Ie OTHECEHME 3eMeIbHOTO YYacTKa K U3BATBIM, MO0 OrpaHNYeHHBIM
B 060poTe).

VIMeHHO TakoI1 ciy4ail umen Mmecto B fene B.B. BonkoBa, OCKonbKy semenb-
HBIJ y4aCTOK IOJ] TapaykKoM oTHocucs K repputopun 3ATO, u B cumy 3Toro — K
3eMe/IbHBIM YYacTKaM, OTPaHMYeHHBbIM B obopore. [Tonaraem, 4To B TaKux CiIy-
JaAX IPUOPUTETA 3aCTYXKIMBAIOT O0OIeCTBeHHbIe (ITy0/IMYHbIe) MHTEPECH, CITy>Ka-
I[yie IPUYMHON OTpaHNYEeHNA 000POTOCIIOCOOHOCTY 3eMETbHOTO Y4acTKa, a He
MHTepechbl YaCTHOTO JIMLA IO ero NpuobpeTeHnio B co6cTBeHHOCTD. [Ipu Takmx
(akTIYeCcKMX 00CTOSATENbCTBAX, Ha HAIl B3IJIAJ, NPV TOJIKOBAHMMU U IIpUMEHe-
HUU TPaXK/JAaHCKOTO M 3€MEIbHOTO 3aKOHO/IaTe/IbCTBA HET OCHOBAHUII /I y4yeTa
ynomsanyroro KoucrurynnonnsiM Cynom Poccutickoit @epepanunm B Iloctanos-
nervii Ne 48-I1 mpuHIVIIa eMHCTBA CyAbOBI IPaB Ha 3eMe/IbHBII YIacTOK U Ha-
XOJALIMecs: Ha HeM OOBeKThI HeJIBYDKMMOCTY. 3/ieCh TaK)Ke HeT OCHOBAHUI IS
y4eTa BBIPR)XEHHOTO 3aKOHOJaTe/leM HaMepeHUs IpeoOpa3oBaHus CyIeCTBYIO-
IMX CyOBEKTUBHBIX IIPAB IIOXKM3HEHHOTO HAC/Ie[[yeMOTO B/IaJIeHMs B IIPaBo c00-
CTBEHHOCTIL.

* B ITocranosnenun Ne 48-I1 Koncruryuyonnsiit Cyg caMm o6paTiyl BHUMaHMe Ha Heob6Xo-
JMIMOCTDb COBEPIIEHCTBOBAHMA OTEYECTBEHHOTO 3eMeIbHOIO 3aKOHOMATE/IbCTBA Y TAPMOHU3ALINN
Iy 6/IMYHO-TIPABOBBIX HOPM C HOPMaMI 9aCTHOTO IIpaBa.

% Nanee — @3 «O KajacTPOBOI [IEATEIBHOCTI».

77 IIpoekt O3 «O BHeceHUN M3MeHeHMII B 3eMeNbHbII KogeKe Poccmitckoit Pepepanuu n De-
fiepaybHbIIT 3aKOH «O KaJacTpOBOIl IeATeIbHOCTU» B YaCTH COBEPLICHCTBOBAHNUA IOPSKA IIPU-
MeHEHNUA NPHoOpeTaTeIbHOI JaBHOCTU B KauyeCTBe OCHOBAHMA /Il BOSHMKHOBEHNA IIpaBa co6-
CTBEHHOCTY Ha HEABIDKMMOE MMYIeCTBO» (fanmee — IIpOeKT 3akOHAa O BHECEHUU M3MEHEHUIT B
3K P® n ®3 «O kagacTpoBoll ZeATenbHOCTH»). Available at: URL: https://regulation.gov.ru/projec
ts#search=%D0%BF%D1%80%D0%B8%D0%BE%D0%B1%D1%80%D0%B5%D1%82%D0%B0%
D1%82%D0%B5%D0%BB%D1%8C%D0%BD%D0%B0%D1%8F&npa=90989 (mara obpamieHus:
01.03.2021)
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B-TpeTbyx, mpy BBIHECEHNM Cy[laMM PellleHMil IT0 TaKVM Jie/laM ydeTa Oesyc-
JIOBHO 3aC/Ty>KMBAeT ¥ CaMa IPUPOJA IIpaBa MOXKM3HEHHOIO HAC/IEeyeMOro Bjia-
IleHuA 3eMenbHbIM ydacTKoM. To, yTo Koncrurynuonnsiii Cyp Poccuiickoit ®e-
fepaluy HasBasl ero GyHKIMOHATbHBIM aHA/IOTOM OTCYTCTBYIOLIETO B COBETCKUIA
Hepyof, TIpaBa YacTHON COOCTBEHHOCTY Ha 3eMJIIO, IIPelyCMOTPEHHasA 3aKOHOM
BO3MOXXHOCTb €ro IepeoOopMIeHNs Ha MPaBO COOCTBEHHOCTM YU HEJOIYCTU-
MOCTb OTPaHMY€HMA IIPaBa II0/Ib30BaHNA 3€ME/IbHbIM Y4aCTKOM B CBA3MU C He-
nepeoopMIeHIIEM VIMEIOLIEerocs TUTY/IA CaM 110 cebe He 03HAYaloT, 4TO /T1I00071
3€MeJIbHBIN YYacTOK, MI3HA4a/lbHO IPEJOCTAB/IEHHDBIN Ha IIPaBe MOXXM3HEHHOTO
HAC/Ie[lyeMOTO B/IafieHNs, MOXeT ObITh NproOpeTeH (aKTUYeCKUM BIIajie/blieM
B COOCTBEHHOCTb B CHITY IprobpeTarenbHoil faBHOCTH. ITyHKT 9.1 cT. 3 Depe-
panbHOro 3akoHa ot 25.10.2001 Ne 137-®3 «O BBefeHNUM B fieiicTBIE 3eMe/ILHOTO
Kogmekca Poccuitckoit @epepanum» ycTaHaBIMBALT, 4TO IIPABO COOCTBEHHOCTH Ha
TAaKOJl 3eMeJIbHBIN YIaCTOK MOXKeT OBITh IIPMOOPETEHO 3a MCK/IIOYeHMEM CIyda-
€B, €C/IU B COOTBETCTBIN C (hefiepaIbHBIM 3aKOHOM TaKOJl 3eMe/IbHBII y4aCTOK He
MOXXET IPEe/JOCTAB/IAThCS B YaCTHYIO COOCTBEHHOCTD, HAIIPUMep, BBUJY €TI0 Orpa-
HUYEHHOI 000POTOCIOCOOHOCTH.

[TonbiTKa MproOpeTeHNs ImpaBa COOCTBEHHOCTM HAa TAKOJ 3eMe/IbHbI yda-
CTOK B CHJIy HOPM O IIpuobpeTaTe/IbHON HaBHOCTY, IO CYTH, IPEACTaB/IsAeT CO-
0011 [eiicTBIE B 0OXOJ] 3aKOHA C MPOTUBOIIPABHOI Iefibio. Camo 1o cebe mpaBo
MO>KM3HEHHOTO HAC/IE[yeMOT0 BIaJIeHNA He JJOIyCKAaeT OTYY>K/I€HNA 3€MeTbHOTO
y4acTKa, IPeJJOCTaB/IEHHOTO Ha JAaHHOM TUTYJIe, MIHaYe, YeM ITyTeM Ilepefiaull ero
1o HacnencrBy. IloaToMy mpopa)ka TaKOro y4acTKa M3HA4YaabHO MPOTUBOPEYUT
3aKOHY B CHJIy UMIIEPATMBHOCTU COOTBETCTBYIOWMUX HOpM ['K PO 1 3K PO. VH-
Tepechl IpuobpeTaTe/is HeABVKUMOCTY, PACIIOIOKEHHOI Ha TAKOM 3eMeIbHOM
y4acTKe, Ha Halll B3I/IAM, 00€CIIeYMBAIOTCS BO3MOXKHOCTBIO €r0 IpuobpeTeHns B
apeH/ly Wy IPeJyCMOTPEHHO 3aKOHOM BO3MO>XHOCTDIO ITO/Ib30BAHNA 3€MeIb-
HBIM YYaCTKOM Ha TeX K€ YCIOBMAX U B TOM >Ke 00beMe, 4TO ¥ IPEXHUIl cob-
cTBeHHUK HenBykumocTu (cr. 271 TK PO).

Taxum 06pa3oM, HECMOTPsA Ha HEOOXOMMOCTD y4eTa CyZaMyl BBIIIE0OO3Ha-
YeHHBIX (PaKTNIECKMX 0OCTOATE/NBCTB, KOTOPbIe MOTYT BOCHPEIIATCTBOBATD IIPH-
3HAHMIO TIpaBa COOCTBEHHOCTY Ha HEABJDKMMOE MMYIIECTBO B CUIIY IIpuobpera-
Te/IbHOI HAaBHOCTH, mosunysA, chopmynuposanHas KoncrurynuonusiM CymoM
B ITocranosnenun Ne 48-I1 ¢ ydeToM ee 001m1e00A3aTeIbHOTO XapaKTepa MMeeT
OTPOMHO€E 3HaYeHMe: OHa MOATBEPX/aeT HeOOXOAMMOCTb M3MEHEHNS IOIX00B
CYZOB K Ha3HAYeHMIO MHCTUTYTAa NMPUOOPETAaTeNbHOI NaBHOCTU U TOIKOBAHMIO
KpUTepueB JOOPOCOBECTHOCTY 1 BIIafIeHN BEIbIO KaK CBOell cOOCTBeHHOIL. Bme-
CTe C TeM ee NOsABJIeHe, Ha Halll B3IJIAM, He MICK/II0YaeT He0OXOAVMOCTI YCTaHOB-
JIeHVsI 3aKOHOZaTe/IbHOM Ay depeHIaIym yc1oBuii IpuobperaTe/ibHO JaBHO-
CTH J/I1 Pa3NIMYHBIX C/Ty9a€B €€ MPUMEHEHNA.
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3aknwuyeHuve

MHCcTUTYT mprobpeTaTenbHO JABHOCTY B KadeCcTBE OCHOBAHUA Hpuobpe-
TeHNUsI IpaBa COOCTBEHHOCTY MOXKET IIpec/ieffoBaTh paslIUdHble IIe/N; UMEHHO
OHU — Ha3Ha4yeHJe 3TOTO MHCTUTYTa — IIPefONpeNeNsaioT Te YCIOBUA MPUob-
peTaTe/IbHOI JaBHOCTY, KOTOpPbIe HO/DKHBI OBITH B COBOKYITHOCTV COOJIOfICHBI
baKkTIYeCcKM ByIajienblieM /il BOSHUKHOBEHMsI IIpaBa COOCTBEHHOCTH Ha Belllb B
pesynbrare JaBHOCTHOTO BJIafIeHMA.

Kputepuit o6pocoBecTHOCTH B IPUOOpETATENbHOI JABHOCTY IIPEIIOIaraet
€r0 pa3/JIMYHOEe TOJIKOBaHME B 3aBMICUMOCTU OT LieJIell, Ipec/iefyeMbIX STUM VH-
CTUTYTOM: B CUTyaIlM1 3aMellleHNsI COOCTBEHHNKA, (PAaKTUYECKY YCTPAaHMBIIETOCS
OT BJIaJieHMsI Bel[bl0, OH JO/DKEH TPAKTOBAThCS KaK OObEeKTUBHAsI HEIIPOTUBO-
IIPaBHOCTD 3aBJIa[ieHNsI BEll[bI0, B CUTYaIUV BOCIIOJTHEHUSI OTCYTCTBYOIIEro (OT-
[aBILEr0) OCHOBAHMs BO3HMKHOBEHNS IIpaBa COOCTBEHHOCTH, HAIPUMeED, MPU
nproOpeTeHNN BeI Y HeyIIPaBOMOYEHHOTO OTYYXK/IATeNsl, — KaK CyObeKTMBHOe
HesHaHMe VI NpeAronaraeMoe (JOIycTrMoe) HesHaHMe GaKTUIeCKVM BIIajie/Ib-
11eM 00 OTCYTCTBYM Y HETO 9TOTO IIpaBa Ha MOMEHT IIO/Ty4eHNs BIaJleHNs Belllbo.

[IpenmodTnTeNbHBIM BapMAaHTOM COBEPLIEHCTBOBAHMA [EJICTBYIOIIErO 3a-
KOHOJATe/IbCTBA C Y4€TOM IIOC/IEHUX M3MeHeHuil II. 1 cT. 234 ABjderca He uc-
K/II0YeHMe KpUTepysl T0OPOCOBECTHOCTY U3 YMC/IA YCIOBUIT IPUOOpeTaTeIbHO
JIaBHOCTH, a IPUBsI3Ka HEOOXOAVMOCTY €ro COOMI0IeHNS K CPOKY (PaKTUIeCKOTO
BIafieHVs Belplo. HampuMep, B ciydae MCTeYeHUA ¢ MOMEHTA IPHOOpeTeHNs
B/IafIeHVsI BEIbIO [IBOITHOTO CPOKa MPHOOpeTaTeIbHON HaBHOCTY (COOTBETCTBEH-
HO, 10 u 60nee ner mud gBMOKUMBIX U 30 1 6oee y1eT Mg HeOBVKMMBIX Bellel)
u3y4yeHue 0OCTOATEeNIbCTB IONY4eHV BIaJeHUA VM YCTAHOB/IEHVE HAINYMS JIO-
OpOCOBECTHOCTM He TO/DKHO TpeboBaTbcs. B ciydae mopaum mcka o MpusHaHUK
mpaBa COOCTBEHHOCTH [IO MCTEYEHNUS ITUX CPOKOB TOOPOCOBECTHOCTD BIIA/[eHIS
[OJDKHA OBITh lOKa3aHa JaBHOCTHBIM BiajeiblieM. B KauecTBe JOIIOIHUTETBHOM
Mepbl IIPOTHUBOJEIICTBYUSA IIONTYyYEeHNIO IIpaBa COOCTBEHHOCTM B pesy/bTaTe He-
[IPaBOMEPHOTO 3aXBaTa Bell NPV HellPUMeHeHN KPUTEPUsI JOOPOCOBECTHOCTH
MOYKeT JICIIO/Tb30BaThCs KOMITEHC ALV, KOTopas OyfeT BBIIIaYMBaThCA 110 pellle-
HUIO Cyfia paKTUIeCKUM BiIafieNiblieM IPeXXHeMY COOCTBEHHUKY BELIN.

[IpuMeHeHNe HOPM O IpKMOOpPETATENbHOI AABHOCTI He TpebyeT 00s3aTeb-
HOTO HAQIN4MsI OTKa3a COOCTBEHHMKA OT €ro MmpaBa COOCTBEHHOCTU Ha BeIlb B
nopsjke, mpexycMoTpeHHoM cT. 236 I'K P®; BoLaBienne cygamu «paKTU4ecKoro
OTKa3a» COOCTBEHHNUKA OT IIpaBa COOCTBEHHOCTH SABJISETCA 3/IEMEHTOM YCTaHOB-
JIEHVsI YCTIOBMIL JOOPOCOBECTHOTO (HEIPOTMBOIIPABHOTO) BIIaieHNsI U1 BIIafieHNs
VIMYILIECTBOM KaK CBOVM COOCTBEHHBIM (B TOM 4McIie 3a00T/IVIBOTO OTHOILIEHVS
(baKTIIeCKOro BJIafiesblla K BellV ); M3MeHeHVe IIOIX0[0B K IOHMMAaHWIO YCITOBUII
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puoOpeTaTebHOM JaBHOCTY CaMo T1I0 cebe He yIeM/IsseT MHTePeCOB TUTYIbHBIX
COOCTBEHHUKOB.

Kpurepnit BrafieHnsa UMyILeCTBOM KaK CBOMM COOCTBEHHBIM IIPU €TI0 TOJIKO-
BaHMM KaK BJIafleHN He II0 JOTOBOPY OOHApY>KMBaeT B3aMOCBA3b C KpUTepueM
KOOPOCOBECTHOCTH: TIepefiaya Belllyl BO BpeMeHHOe BJIajieHye 11 IOIb30BaHue 110
JIOTOBOPY CBUJETENIbCTBYET 00 OTCYTCTBUM JOOPOCOBECTHOCTH, TOCKOJIBKY, IIPH-
obperas BiIafieHue, IO 3HACT, YTO He SAB/IAETCA COOCTBEHHMKOM Bellll, 4TO, B
CBOIO OYepe[b, MPEIATCTBYET NPUOOpeTeHNI0 COOCTBEHHOCTU B CUIY IIpHoOpe-
TaTe/IbHOI JaBHOCTY. JTO CBUJIETE/IBCTBYET 00 000CHOBAHHOCTY OOBEKTUBHOTO
HOHMMaHMs KOOPOCOBECTHOCTH B TaKMUX Cydasx. Kpurepnit BrafeHns umyliie-
CTBOM KaK CBOMM COOCTBEHHBIM B CUTYaLMM 3aMelljeHVs COOCTBEHHMKa, (pak-
TUYECK) YCTPAHMBILIETOCS OT BJIafieHVsI Belllblo, JO/DKEH IIOHMMAThCS B CYOBeK-
TUBHOM CMBICTIE: KaK 3a00T/IMBOe OTHOIIEHME JaBHOCTHOTO BJIajie/iblia K Bely,
XapaKTepHoe /I ee COOCTBEHHMKA, 00eCIIedNBaIOIero ee COXPAaHHOCTDb 11 HecCy-
1iero 6pems ee COiep>KaHMs, CONPSDKEHHOE C BIAJIeHNeM U TI0/Ib30BaHVEeM JIaH-
HOI1 BellbIO.

[ToprBepxpenne KoncrurynnonusiM CynoM Nmpy poBepKe KOHCTUTYIMOH-
HocTy 1. 1 c1. 234 TK PO BosmoxxHOCTM M depeHINPOBAHHOIO TOHNMAHNA
OLIEHOYHBIX KpUTepUeB TOOPOCOBECTHOCTY M B/IA[IeHNA VIMYIIECTBOM KaK CBOMM
COOCTBEHHBIM MOJKpEIULsieT HeOOXOAMMOCTb M3MEeHeHNsI ITOAX0/J0B 3aKOHOaTe-
JISL M CYZOB K IIOHMMAaHMIO Ha3HAYeHVs] MTHCTUTYTA MIPUOOpeTaTeIbHO TaBHOCTY
Y YCTIOBUII €TI0 IIPYMeEHEeHMA.
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Abstract

The article considered such requisites of acquisitive prescription as bona fide possession
and possession of a thing as one’s own. The author reveals problems of their applica-
tion existing in practice; analyzes the ways of possible changing article 234 of the Civil
Code of the Russian Federation, including a proposal to remove bona fide possession
from necessary requisites of acquisitive prescription. The author comes to the conclusion
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that requisites of acquisitive prescription depend on its goals as a basis for acquisition
of property rights: as a mode to fill in the missing basis for the acquisition of this right, or
as a mode to replace the owner who has actually removed himself from the possession
of the thing. In some cases, the law enforcement practice demonstrates the need for a
broader understanding and application of the acquisitive prescription as the basis for the
acquisition of property rights. This justifies the possibility of a differentiated approach to
the presentation and interpretation of the requisites of the acquisitive prescription, but
not their exception from the norms of the Civil Code of the Russian Federation.
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AHHOTauma

B ctaTtbe nccneaytorcs npobiemMbl onpeaeneHns OCHOBaHWI NPUBIEYEeHUs K OTBETCTBEH-
HOCTW NNLL, UMEIOLLIMX BO3MOXHOCTb MHNLIMMPOBATL BO30YyXAeHMe aena o 6aHKpOoTCTBE Ha
OCHOBaHWUW 3asiBfIeHUS OO/MKHMKA. BHUMaHMe cocpenoToyeHo Ha utorax pedopmbl 3aKo-
HopaTenbcTBa 0 GaHkpoTcTBe 2017 ropa: aHanM3upyTca cyaebHas npakTuka, npobensi
1 MPOTMBOpPEYUs, 00pa3oBaBLUNECS B pe3yNbTaTe NPUHATUS HOBbIX NPaBWJl, NOAHMMAIOTCS
aKTyaslbHble BOMPOCHI COOTHOLLIEHUS HOBOBBEAEHWI 3aKOHO4ATENbCTBA O BAHKPOTCTBE C
OeCTBYOLMMN HOPMaMK, PErysIMpyoLLMMU KOPropaTMBHbIE OTHOLIEHUS. M3yyaeTcs posib
pyKoBOAMTENS KOPMOopauny B COOTHOLLEHMN C MHBIMU OpraHamMu, PeLleHnst KOTOPbIX nMe-
0T HEMOCPEACTBEHHOE 3HAYeHne A5 Bbibopa B MoJib3y COBEPLUEHUST akTUBHbIX OEACTBUIA
no obpalleHnto B cy, C 3asiBeHMEM UK 0TKasda OT Takux AeicTBui. MNoayepkneaeTcs He-
OOHO3HAYHOCTb CUTyaLMU, B KOTOPON PUTYPUPYET HECKOJLKO JIUL, Ha AOJIXKHOCTU €ONHO-
JINYHOTO UCMONIHUTESIbHOIrO OpraHa, BO3MOXHO, OTCTaMBaloLWuMe NPOTUBOMONIOXHbIE MNO3U-
LMW Y4aCTHUKOB Kopriopaumm. ABTOPbl NOOHNMAIOT BOMPOC O HEMPaBUIIbHOW paccTaHOBKE
aKLLeHTOB B AelicTytolemM 3akoHe 0 6aHKPOTCTBE MO NOBOAY COOTHOLLEHUSI KOMIMETEeHUMN
€ANHOJINYHOI O NCMOJIHNTENBHOIO OpraHa 1 KonernanbHoOro opraHa, yrnojHOMO4YeHHOro Ha
NPUHATUE peLleHns 0 NUKBUOALUNK. YKa3blBa€TCA HENTOrMYHOCTb GOPMasbHOMO OTCYTCTBUSA
OCHOBaHWiM cybcuamapHon OTBETCTBEHHOCTM YJIEHOB KOJUIErnasbHbIX OpraHoB ynpasie-
HUS Y KOHTPOJIMPYIOLLIMX ML, HA CTaAMN BO3HUKHOBEHNS OCHOBaHUSA As oOpalleHns B cya,.
Mpennaraetcs pacnpoCTpaHUTb OTBETCTBEHHOCTb HA YJIEHOB COBETa AMPEKTOPOB M KOH-
TPONUPYIOLLMX NKLL, NPOTMBOCTOSALLMX 00paLLeHunto B ¢y, i 6e34elCTBYIOWMX B YC/IOBU-
AX NHOOPMUPOBAHHOCTU. AHANN3MPYIOTCS NPENATCTBUS HA NYTU BHEAPEHUS 06583aHHOCTM
KOMNernanbHOro opraHa npuHATbL CBOEBPEMEHHOE peLleHne 06 ob6palleHum B cya; Heornpe-
[eNeHHOCTb COCcTaBa 1L, OTBETCTBEHHbIX 32 HEMCIMOJIb30BaHMe npasa TpeboBaHNsa co3biBa
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BHEOo4YepeaHoro obuero cobpaHus; akTn4ecku NoHOE UTHOPUPOBAHME PO U MOSTHOMO-
YN OMPEKTOPCKOro coBeTa Koprnopauymn; HEBHUMaHME K pasfindyHOMY 00beMy BO3MOXHO-
CcTel eguHOIMYHOINO UCMOSIHUTENIbHOrO OpraHa B PasHbiX BUOax XO3AMCTBEHHbIX 0OLLECTB;
npo6nemMa TeopeTNHeCkoro 060CHOBaHMS BO3OXEHNUS HA KOermanbHblii opraH o6s3aH-
HOCTM MO MPUHATUIO NMOSIOXUTENBHOIO PELleHNs; HeonpaBaaHHO KOPOTKME CPOKM CO3biBa
obuero cobpaHmsa. O60CHOBLIBAETCA HEOOXOAMMOCTb MOCTAHOBKM KpPyra OTBETCTBEHHbIX
Mo JaHHOMY OCHOBAHUIO NNLL B 3aBUCUMOCTb OT OPraHn3aLMOHHO-NPaBOBOM POPMbI J0NXK-
Huka. [pennoxeHbl BbIBOAbI OTHOCUTENIbHO NPEeaesoB OTBETCTBEHHOCTU YYaCTHUKOB KOp-
nopaumu.

KniouesBblie cnoBa

6aHKPOTCTBO Koprnopauun, cybcuanapHas OTBETCTBEHHOCTb, COOTHOLUEHNE KOMMEeTeHUMN
OpraHoB Kopropauumn, KOHTPoJIMpYloLlee N1Lo, BHeodyepenHoe obLiee cobpaHune, npeasu-
neHne 6aHKpPOTCTBA.

BnaropapHocTU: CTaTbs NOArOTOBNAEHA C UCMOJIb30BAHVMEM CNPABOYHO-MOUCKOBOW CUCTE-
Mbl KoHcynbTaHT MNntoc.

Ans uutuposanus: lNMuporoea E. C., Xykosa 0. [1. OTBETCTBEHHOCTb 3a HENoAa4y 3asBre-
HWS1 0 BAHKPOTCTBE (HOBENbI 3aKOHOAATENBLCTBA O HAHKPOTCTBE U akTyaslbHble HOPMbI KOP-
nopatmeHoro npaea // Mpaso. >)XypHan Beicwiei wkobl akoHoMuku. 2021. N2 2. C. 139-160.

YOK: 346 DOI: 10.17323/2072-8166.2021.2.139.160

BeepeHue

Utorn pedopmbl 3akoHOAaTenbCcTBa 0 GaHKporcTBe 2017 ropma' 3aTpoHymn
P/ IPUHIMIINAIBHBIX BOIIPOCOB, KACAIOIXCA CYyOCUIMAPHOI OTBETCTBEHHOCTI
JIAL], HA TOM WJIV THOM 9TaIle OTBEYAIOI[UX 3a IPUHSITIE PEIIeHNIT Y CIOCOOHBIX
HEraTUBHO IOB/IMATH Ha 00'beM HEMCIIOTHEHHBIX 003aTe/NbCTB JO/DKHUKA, DTU
UTOTY CTAIM MPEJMETOM AKTUBHBIX HAyYHBIX AMCKYCCUIA, BbIABMBUIMX HEOJHO-
3HAYHOCTb HEKOTOPBIX HOBOBBEJEHUI C TOUKIU 3PEeHUA MX COOTHeCeHUs C Jeli-
CTBYIOLVIMY HOpMaMJ KOPIIOPAaTVBHOTO IpaBa (B IIePBYI0 OYepelb, pedb UJeT O
HopMax ['parkganckoro kozekca Poccuiickoit @enepanun?’ (nanee — 'K PO), de-
IepabHBIX 3aKOHOB «O6 aKkIMOHEpHBIX 00IIecTBax» (Hamee — 3aKOH 00 aKIM-

! ®epepanbHbIif 3aKoH 0T 29.07.2017 Ne 266-D3 «O BHeceHUM n3MeHeHut B PefeparbHbI 3a-
koH «O HecocrositenpHOCTH (6aHKpOTCTBE)» U Kopreke Poccuiickoit Pemepanyn 06 agMuHNCTpa-
THMBHBIX IIpaBoHapyieHusax» // C3 P®. 2017. Ne 31 (u. I). Cr. 4815.

? Tpaxmanckuit kogekc Poccnitckoit @egepanyn (qacth mepsas) ot 30.11.1994 N 51-®3 // C3
P®. 1994. Ne 32. Cr. 3301.

> QepmepanbHbI 3aKOH OT 26.12.1995 N 208-D3 «O6 akimoHepHbIX obijectBax» // C3 PO.
1996. Ne 1. Cr. 1.
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OoHepHBIX ob1ecTBax) U «O6 obIecTBaX ¢ OrpaHNMYEHHO OTBETCTBEHHOCTBIO»!
(manee — 3akoH 00 oO0IlecTBaX C OrpaHMYEHHOI OTBETCTBEHHOCTBIO). B wacT-
HOCTY, OJIHUM U3 Hambosiee CJIOXKHBIX U IPOTUBOPEUMBBLIX MHCTPYMEHTOB BO3-
IECTBMA Ha /UL, OCYIIECTB/IAKIINX YIPaBIeHNe JO/DKHUKOM B INpPeNNBEpUN
0aHKpPOTCTBA, ABJAETCA CyOCHAMApHAas OTBETCTBEHHOCTb Iepell KpeauTopamu
3a HeIojlavy MIM HeCBOEBPEMEHHYIO 10/javy 3asB/ICHNUSA O/DKHUKA O COOCTBEH-
HOM 6aHKpOTCTBe. OTHBIHE HOPMBI, pery/IMpYIOLye JaHHBI B, CYOCUANAPHOIT
OTBETCTBEHHOCTHU, COCPeLOTO4YeHbI B CT. 61.12 ®enepanbHoro 3akoHa «O Heco-
crosiTennbHOCTY (6aHKPOTCTBE) » (amee — 3akoH 0 6aHKPOTCTBe). [laHHbIE HOP-
MBI ABJIAIOTCA MPEJMETOM HAlIEro IeTa/IbHOTO aHa/lIN3a HapALy C IMONMO0KEHUAMUI
IIPUHATOTO BCKOpe nocye noAsnenns B 3akoHe rnaspl 111, 2 Tlocranosnenus Ine-
Hyma Bepxosnoro Cypna Poccniickoit @enepanym ot 21.12.2017 Ne53 «O HekoTO-
PBIX BOIIPOCAX, CBA3aHHBIX C IPUBJI€YEHNEM KOHTPONMPYIOLUX JODKHMKA UL, K
OTBETCTBEHHOCTY IIpy OaHKpOTCcTBe » (manee — [TocranoBnenme Ne 53).

Yd4eHble HEOJHOKPATHO TOBOPWIN 00 OTCYTCTBUYU HayYHBIX KPUTEPYEB IIPU-
MeHEHMS TaKOTO VHCTPYMEHTA, KaK CyOcuiMapHas OTBETCTBEHHOCTh, B paMKax
MHCTUTYTa OaHKPOTCTBA. B [OKTpMHe mpmBOpATCA HeGe30CHOBATE/IbHBIE pac-
CYXJeHUs, 4TO cybcupuapHas OTBETCTBEHHOCTb B PaMKaX COBPEMEHHOTO 3a-
KOHOJIaTeIbCTBa 0 GaHKPOTCTBe (HampyuMep, I7IaBbl 3.2 3aKoHa 0 GAHKPOTCTBE)
yTpauMBaeT M3HA4Ya/bHble NPU3HAKU CYOCHAMAPHOCTH, 3a/I0KEHHbIe B HOpMax
I'K P® [[JonmuHckas B.B., 2018: 6-7]. Takxe HEOHOKPATHO YKa3bIBa/IOCh Ha CMe-
LIEH)E Pa3NMYHbIX BUJOB IPaklaHCKO-IIPAaBOBOJ OTBETCTBEHHOCTHM, CTOAIMX
3a TEPMMHOM «CyOCHIVIapHasi OTBETCTBEHHOCTb» Ipu 6aHkpoTcTBe [Llermos I'.B.,
2016: 13], 1 BBUY 9TOrO — Ha PUCK ee IIPYMEHEHV BO BCeX C/TyYasaX Hey/JauHOro
BefleHNs OM3Heca I0PUANIECKNM JINLIOM, YTO CO3/JaeT YIPo3y CTabMIbHOCTI 000-
pora [Eropos A.B., Ycauesa K.A., 2013: 45-47]. ITo muennio O.B. I'yrankosa, ot-
BETCTBEHHOCTb, VIMEHyeMas B CT. 61.12 cyOcuamapHoIi, B 1e/ICTBUTEIBHOCTI AB-
N5eTCs pa3HOBUIHOCTDIO MIPSAAMOI OTBETCTBEHHOCT! PYKOBOJUTENA U MHBIX JINI]
nepep kpegutopamu [['yrHukos O.B., 2018: 8, 10] ¥ HOCUT JeIMKTHBIN XapaKTep.
Crenyer cOrnacuTbCs C yTBep KIeHEM aBTOPa O TOM, YTO «HEKOPPEKTHOE OIlpe-
Jie/ieHNe TPUPOABI pacCMaTPUBAaEMOTO BUJd OTBETCTBEHHOCTI BO MHOTOM 00Y-
C/IOBJIEHO HEPEIIEHHOCThIO B 3aKOHO/IATe/IbCTBE MHOTYX BOIIPOCOB, KaCaIOIMXCA
cyOcuaMapHOl OTBETCTBEHHOCTH Kak TakoBoi» [['yrHukos O.B., 2019: 329].

* QenepanbHblit 3akoH 0T 08.02.1998 N 14-D3 «O6 ob1jecTBax ¢ OrpaHNYEHHOI OTBETCTBEH-
HocTbI0» // C3 PD.1998. Ne 7. Cr. 78.

> O®epepanbHblit 3aK0H 0T 26.10.2002 N 127-D3 «O necocrositenpHocTH (bankpoTcTse)» // C3
P®. 2002. Ne 43. Cr. 4190.

¢ TTocranosnenne IInenyma Bepxosroro Cyga P® ot 21.12.2017 Ne 53 «O HEKOTOPBIX BOIIPO-
cax, CBA3aHHBIX C IPUBJIEYCHIEM KOHTPONMUPYIOLINX HO/DKHIKA NI K OTBETCTBEHHOCTH IIpK 6aH-
kporcrse» // CIIC Koncynbrantllnoc.
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Wrak, mo ct. 61.12 3aKoHa 0 6aHKPOTCTBE HEUCIIONHEHe 00513aHHOCTH T10 T10-
flade 3asBJIE€HNA JO/DKHMKA B apOUTPaKHBIN Cyj (CO3BIBY 3acefjaHVIs JyIs IPU-
HATHA pelleHnsa 06 obpaleHny B apOUTPaXKHbIN CyJL C 3asB/ICHNEM JO/DKHMKA
VIM IPVHATUIO TAaKOTO PelIeHNsA) B CIy4YasX M B CPOK, KOTOpPbIE YCTaHOBJICHDI
B CT. 9 3aKOHa, B/IeYeT CyOCUAVIapHYI0 OTBETCTBEHHOCTD JINI], Ha KOTOPBIX BO3-
JI0’KeHa 0053aHHOCTD 110 CO3BIBY 3aceflaHMsA JyIA IPUHATHSA pelleHusA O Iojade
3aABJIeHNA JOJDKHMKA B apOUTPaXKHBII CYJ, ¥ (VM/111) IPUHATHIO TAKOTO pelIeHN,
u (W) mogave JAHHOTO 3asBIEHNUA B apOUTPaKHbIIT CyA. Eciu 06s43aHHOCTD Ha-
pYLlIeHa HeCKONbKMMM TML[AMM, TO OHJ OTBEYaIOT conupapHo. [Ipu sTom pasmep
OTBETCTBEHHOCT) paBeH pasMepy 00s3aTeNbCTB JO/DKHMKA, BO3HUKIINX IOCTIE
VICTeYeHMsI CPOKOB BO3HVMKHOBEHVS COOTBETCTBYIOLIE 0OS3aHHOCTH, U JIO BO3-
OyxpeHns fena o 6aHKpoTcTBe (MO0 BO3BpaTa 3asiB/IeHNsI YIIOTHOMOYEHHOTO
OpraHa O IIPU3HAHUY JO/DKHUKA 6aHKPOTOM).

Yro6B!I OLIEHUTD YKa3aHHBIE OCHOBAHNA CyOCHMApHOIl OTBETCTBEHHOCTI Ha
npenMeT 3¢ eKTUBHOCTY MPUMEHEHUsS U CIPABe/IMBOCTY (YTO B COBOKYITHO-
CTY XapaKTepuayeT LeHHOCTb PacCMaTPMBAaEMOTO MHCTPYMEHTA /IS JOCTVKEHS
IIOJTHOLIEHHOTO OajlaHCa MHTEPEeCcOB KPeJUTOPOB U MOTEHLMAJTbHO OTBETCTBEH-
HBIX JIMII), HEOOXOAVMMO YITTyOTI€eHHO M3YYUTh OOS3aHHOCTM COOTBETCTBYIOLIVX
JINL, YCTaHaB/IMBaeMble 3aKOHOJATENIbCTBOM O OQHKPOTCTBE, HapylIeHUe KOTO-
PBIX U 00pasyeT KOMIIOHEHT IPOTMBOIPABHOCTY B COCTaBe JAHHBIX OCHOBAHMIL.
[Tpexxge Bcero, crefyeT JOCKOHATBHO Pa3o0paThCs ¢ CYOBEKTHBIM COCTaBOM M
CpOKaMlM BO3HMKHOBEHVs O0s3aHHOCTE! 10 MHULMMPOBAHUIO Ipoliecca OaH-
KPOTCTBA TO/DKHIKOM, a TaK)Xe HeIIOCPEICTBEHHO C X COflepyKaHMEM.

1. Ponb pykoBoauTens opraHusauum
B UMHULMMPOBaHUM Npouecca 0aHKpOTCTBa:
rpaHuvLbl BO3MOXXHOIO U A0JIKHOIro

B cooTBercTBMM € II. 2 €T. 9 3aKOHA 0 OAHKPOTCTBE, PyKOBOANTE/b 00513aH 00-
PaTUTHCA B CYJ C 3asiB/IeHNeM O OAHKPOTCTBE «B KpaTJailIlinii CPOK, HO He 03] -
Hee YeM uepes Mecsl] C 1aThbl BOSHMKHOBEHN A COOTBETCTBYIOIIMX OOCTOSTE/IBCTB.
ITpn aTom, cormacHo a63. 2 1. 8 I[Tocranosnenns Bepxosuoro Cypa Ne 53, «ecnn
Y4pemUTENIbHBIM NOKYMEHTOM MNO/DKHMKA IIPelyCMOTPEHO, 4YTO IIOTHOMOYMNA
BBICTYIIaTh OT MMEHM IOPUANYECKOTO NNIiA MPeJOCTaB/IEeHbl HECKOIbKMUM INIIaM
(zvpexTOpam), JeVICTBYIOIIVM COBMECTHO VIV He3aBUCYMO APYT OT Apyra (ab3. 3
. 1 ct. 53 TK P®), o obujeMy npaBuity, yKasaHHbIE IUIja HECYT CYOCUIMAPHYIO
OTBETCTBEHHOCTD, IIPElyCMOTPEHHYIO CT. 61.12 3akoHa 0 6aHKPOTCTBE, CONMMAAP-
HO». YTOYHAETCS TaKXKe, YTO YIPEeUTE/IbHBIM JOKYMEHTOM ITIOTHOMOYNA 110 06-
pAIlleHNIO B CYJl C 3asAB/IEHNEeM JJO/DKHIKA O COOCTBEHHOM OaHKPOTCTBE He MOTYT
OBITH IIPEIOCTAB/IEHBI TOJIBKO OJHOMY 113 €TO AUPEKTOPOB. B TOKTpuHE 0OT™MevaeT-
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Cs1, 9TO Ja/IbHeNIIell IPaKTUKe HeOOXOAMMO OTIpefie/INTh s, KaKlie VIHbIe BOIIPO-
ChI TaK)Ke OCTAIOTCS BCETra B 00IIell KOMIIETEHIY JUPEKTOPOB U He MOJJIeXKaT
pacupenenennio Mexxay Humu [Kompsgopd M.A., llImarnu A.A., 2018: 220]. ITo-
JlaraeM, 4TO JaHHBIV BOIIPOC JJO/DKEH OBITh pelleH (QyHIaMEHTaIbHO Ha YPOBHE
I'K P®; nmnepaTuBHble IpaBua, KacaloUiyecs pacupeeneHysa KOMIeTeHI[UN
MEX[y OpraHaMI yIIpaBlIeHUs I0PUANYECKOTO JINIAa He MOTYT YCTaHaB/IMBATHCS
Ha YpOBHE CyIeOHBIX aKTOB.

CrefryeT BMecTe € TeM ITOHMMATb, YTO B C/Tydae 3aKpeIUIeH)sI B yCTaBe o01ie-
CTBa COBMECTHBIX IIOJTHOMOUNII AMPEKTOPOB, HETIOATMCAHHOE OJHIM 13 HUX 3a-
sBreHre GopmanbHO OyHeT ABIATHCA HeRelCTBUTeNbHBIM. OTOBOPOK Ha 3TOT
CueT JIeiiCTBYIOlee 3aKOHO/IATe/IbCTBO He COJePKUT. ITOT BOIIPOC BeCbMa aKTy-
aJIeH, YYUTbIBAsA BBIIBUTaeMble B MCCIEOBAHMAX MPOTHO3BI O MOTEHI[MATbHON
BOCTPeOOBaHHOCTY JAHHON MOJe/y (TaK Ha3bIBaeMOTO «KOJIIETVATbHOTO eINHO-
Hava/IMsA» WIM MeXaHM3Ma «IBYX K/II0ueil»), KOTia paBHbIe C TOUKM 3pEHNs 00b-
eMa KOPIOPATUBHOTO KOHTPOJIA YIaCTHUKM Pean3yloT CTPeM/IeH)s BbIBUTATD
«CBOETO» KaH/M/jaTa Ha IIOCT eVIHOMMYHOTO MICIIOTHUTEe/IbHOTO opraHa [Ocnmen-
ko O.B., 2018: 104]. BionnHe BeposiTeH KOHQPIUKT, B KOTOPOM OIVIH 13 aKI[IOHe-
POB He COITIaceH ¢ HeOOXOAMMOCTBIO 0OpaIaThCs B €Y/ C 3asiBJIeHNEM O OQHKPOT-
CTBe, B TO BpeMs KaK APYToil Ipu3HaeT ee. B mogo6HOI cuTyanyy M3HavaabHO
HepasyMHO KOHI[eHTPMPOBATh OTBETCTBEHHOCTb Ha KaXK/IOM U3 JUPEKTOPOB, 00-
PasyIOINX eVHOINYHBIN VICTIOTHUTEIbHBIN OPTaH.

Crnenyer Taxoke 0OpaTUTh BHUMaHMe Ha GOPMYIMPOBKY II. 3.1 cT. 9 3akoHa B
HOBOII pefakuumn: «Ecnyu B TedeHMe MPeyCMOTPEHHOTO ITYHKTOM 2 HAaCTOALIEN
CTaTbM CPOKA PYKOBOJUTENb HO/DKHMKA He 00paTUICs B apOUTPasKHBII CY € 3a-
ABJIEHVEM JIOJDKHMKA VI He YCTpaHeHbI 0OCTOATE/NbCTBA, IPeyCMOTPeHHbIe a03.
BTOPBIM, IIATHIM — BOCBMBIM IIYHKTa 1 HacTosIell cTaThu...». Takum obpasom,
ec/mu 0O6CTOATeNbCTBA, BIIEKIINE 00S3aHHOCTb PYKOBOAUTENA OOPAaTUTHCA B CYJ
C 3asIBJICHMEM, YCTPaHeHbI (a MMEHHO Ha yCTpaHeHue 00CTOSATENbCTB, OYEBUIHO,
paccYNThIBaeT PYKOBOAUTEND, «He TOPOILACH» 0OpAIaThCsA B CYJ), TO Y €T0 IIpef-
IIeCTBYIOIlee HeoOpallleH1ie He pacCMaTpMUBaeTCsl KakK IpaBoOHapylieHue. B mure-
paType OoTMeJaeTcs, YTO «TaK KakK IpefIIpMHIMATe/IbCKasd NeATeNbHOCTb HOCUT
PUCKOBBIII XapakKTep, ObIIO Obl COBEPIIEHHO HEONPAaBJAHHO 3aCTaBIIATDH TOJIK-
HJKa 00paIaTbcs B CYJ C 3asB/IeHNeM O 6aHKPOTCTBE IIPY Ka>KIOM BPeMEHHOM
KpU3UCe MTUKBUJHOCTU U HECIIOCOOHOCTY CBOEBPEMEHHO ITOTaCUTh TEKYIIYIO 3a-
IOJDKEHHOCTD fopuaymdeckoro muna» [['yrankos O.B., 2019: 331]. OgnHako ecnn
YIY4YLIeHUs CUTYal[uy He IIPOM30IIIIO, IIOBEeHNe PYKOBOAUTES PETPOCIIEKTIB-
HO CTaHOBUTCS IPOTMBOIPABHBIM.

TeMm He MeHee cyneOHasI IPaKTUKA He TOPOIUTCS aBTOMATUYECK KBaInpu-
IIIPOBaTh HENPaBOMEPHOCTb HeOOpallleHNsI PYKOBOLUTENS B CY/, Ha OCHOBAHUNU
Ha/IN4us 3a[J0/DKEHHOCTY VIV HETaTUBHBIX (PMHAHCOBBIX ITOKa3aTesieil, OCTaBIss
€My BO3MOYKHOCTDb COC/IaTbCA Ha IIPMHATHE Mep K YCTPaHEHMIO TeKylleil Hella-
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TexxecriocobHoct. OcHoBa aToro 3amoxkeHa B 1. 9 IlocraHosnenus ITnenyma
BepxoBnoro Cypga Poccuiickoit @efepaunm Ne 53, B COOTBETCTBUM C KOTOPBIM
eC/IVl PyKOBOZAMTEND JO/DKHMKA JOKaXKeT, YTO CaMo I10 cebe BOSHUKHOBEHME ITIPH-
3HAKOB HeEIIaTeXXeCIIOCOOHOCTY He CBUJIETe/IbCTBOBAIO 00 OOBEKTUBHOM 6aH-
KpPOTCTBe, ¥ OH, HECMOTpPsI Ha BpeMeHHble (pMHAHCOBbIE 3aTPyZHEHN, JOOpPO-
COBECTHO PAaCCUMTBLIBAN HA UX MPeOfio/IeH)e B Pa3yMHBIil CPOK ¥ IPVJIOKIT A1
3TOT0 HEOOXO[VIMbIe YCUIINS, TO OH MO>KeT ObITh OCBOOOXK/IeH OT CyOCHAMAPHOIT
OTBeTCTBeHHOCTN. OHAKO BaYKHBIM YCTIOBJMEM SIBJIACTCA Ha/IM4Ne Y HerO 9KOHO-
MUYecK 0OOCHOBAHHOTO IUIaHA, M OCBOOOJKIEHNUE OT OTBETCTBEHHOCTM IIpefi-
ycMaTpuBaeTCsA TOMbKO Ha TOT IIepMoJi, II0Ka BHIIIOTHEHNE €T0 IUIaHa SBJIANIOCH
«pa3yMHBIM C TOYKY 3peHVsI OOBIYHOTO PYKOBOJVTE/IS, HAXOAALIETOCS B CXO/JHBIX
obcrosTenbcTBax». bpeMs JokaspIBaHNs, KaK BUMM, BO3JIOXKEHO Ha PYKOBOZAM-
TelA. B IOKTpUHe TaKas XapaKTepU3yeTcs KaK «IIpOLleCCyalbHbIl IMHI-IIOHI»,
BBIPKAIOLIUIICA B TOM, YTO O3BYUMBaHIeE UCTIIAMM JOBOJIOB O MOMEHTE BO3HUK-
HOBEHUS Y HUX OOS3aHHOCTY OOpPATUTBHCS B CYyZ BIe4eT HEOOXOAMMOCTH IIpe-
CTaBUTb CTIETOM OIPOBEP)KEHNE ITyTeM JOKa3bIBaHMs, YTO COCTOSHME KOMIaHNMN
Ha TOT MOMEHT He 6bU10 KpuTideckuM. Hamane ntaHa BeIBOJa OpraHN3aLiny 13
KpM31Ca YKa3bIBaeTCA B KAUeCTBE eAMHCTBEHHOI BO3MOXKHOCTH /11 PYKOBOJUTE-
JI ONIPOBEPTHYTD NPE3yMIIIINIO HAPYLIEHNUA UM 00513aHHOCTH II0 TI0fjaue 3asiBiie-
Hus [[opbames V.B., 2018: 10].

BMmecTe ¢ TeM HauMHAeT CK/IAIbIBATHCA MIO3UTUBHAS IIPAKTUKA 110 OL€HNBAHNIO
JIelICTBMII PyKOBOJJUTEIA, COBEPIIaeMbIX B CIIOPHBI nepuoy. Ob1as TeHneHnus
CBOZIUTCS K TOMY, 4TO He /mo6as GMHAHCOBasA TPYAHOCTD, ITYCTh ¥ MOTYIIasA BIIO-
CTIEICTBUM CTATh IPWYMHON OAHKPOTCTBA, SB/ISETCS HellpeMEeHHBIM OCHOBaHUEeM
UL CKOPOIIAJIUTE/IBHOTO OOpalleHNs B Cyf. [JaHHBI BBIBOJ MOJEP>KUBAIOT 1
ydensle [Prikos 11.10., 2019: 57].

CornacHo BbiBofiaM Cy/ieOHOI KOJUIETUY 110 9KOHOMIYECKUM criopaM Bepxos-
Horo Cypna Poccuiickoit @eneparmm ot 29.03.2018 o gemy Ne 306-9C17-13670(3),
A12-18544/2015, «camu 110 cebe KpaTKOBpeMeHHbIE ¥ YCTPaHUMBbIe, B TOM 4MCTIe
CBOeBpeMeHHBbIMU 3((PeKTUBHBIMYU HEVICTBUAMM PYKOBOAWUTENA 3aTPyLHEHMNS,
He MOTYT pacCMaTpMBATbCs KakK 0e3yC/IOBHOE JOKa3aTeIbCTBO BO3HUKHOBEHVS
HeoOXOMMOCTH OOpalljeHNs MTOC/IEHETO B CYL C 3asBJIeHIeM O OaHKPOTCTBE» .
Omnpenenenne COfep>XKUT YTBEP>KAEHNS O HEOOXOMVMOCTY JIO/DKHBIM 00pasoM
VICCTIe[IOBATh IIPMHJMaeMble PYKOBOIMTEIEM Mephbl, HallpaB/IeHHbIe Ha (pIHAHCO-
BYIO CTaOM/MM3aLMio KOMITaHuy. JlaHHas MO3UIVA Havyala TO3UTVBHO BOCIIPUHI-
MAaTbCs Y HYDKECTOALIVMMY apOUTPAKHBIMU CyJaMIL.

[Ipumep — mocTaHOBJIEHME apOUTpaKHOTrO cyAa IToBO/DKCKOro okpyra or
04.09.2019 Ne ©06-29049/2017, B KOTOpOM 3apUKCHPOBAHO, YTO PYKOBOAUTEH

7 Ompepenennie CyneOHOI KO/UIErMy MO 9KOHOMMU4YeckuM cropam Bepxosnoro Cynma P® ot
29.03.2018 1o memy Ne 306-9C17-13670(3), A12-18544/2015 // CIIC Koncynpraut Ilmoc.
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IOJDKHMKA He VMMeJl BO3MOXKHOCTH IIpefiBUIeTh 6aHKPOTCTBO KPEAWUTHOI opra-
Husamym (AKB «bank I'opop»), X0Ts MM ObUIV IPMHATHI MepHI 110 YITy4IIeHUIO
(bMHAHCOBOTO COCTOSIHMS HO/DKHIKA®; He ObUT OcTaB/ieH Oe3 BHUMaHMs (aKT, 4To
OTBETYVKOM IIpefIIPMHIMA/INCh MEPbI 10 BOCCTAHOBJIEHUIO IIATEXXeCIIOCOOHO-
CTY 00111eCTBa, B TOM YIIC/IE ITyTeM IIPUBJIeYeHVIS KPeAUTHBIX JEHEeKHbIX CPeJICTB
10 KpeIUTHOMY J1oTOBOpPY. B mocTaHoBeHMN apbuTpaxkHoro cypa IToBomkckoro
okpyra ot 29.05.2019 Ne ®06-45804/2019 o memy Ne A06-8239/2018 copepxurcsa
BBIBOJI, YTO Ha/IN4Me KPeJUTOPCKON 3a0/KEHHOCTY B ONpee/IeHHbII MOMEHT
caMo 110 ce6e He MOATBEPXAAT0 005A3aHHOCTY PYKOBOAUTE/IA IO MOJade COOT-
BETCTBYIOLIETO 3aAB/ICHNS B apOUTPXHBIN Cyx’.

BmecTe ¢ TeM Ha MOMEHT BO3HMKHOBEHUs OOCTOSATENILCTB, HA3BAHHBIX B II.
1 cr. 9 3aKkoHa 0 GAaHKPOTCTBE, PYKOBOAMUTE/Ib ABJIAETCA €VHCTBEHHBIM, KTO B
ClTy4ae Ja/bHeIIero HeOMarompyusaTHOTO PasBUTHUA CUTYALUM HeceT cybcuamap-
HYI0 OTBETCTBEHHOCTb Ilepef] KpefluTopaMi 3a HeoOpalleHne / HeCBOEBPeMeH-
HOoe oOpaljeHue B CyA. B murepaType mopdyepkmBaercs, 4To cybcupuapHas OT-
BETCTBEHHOCTb 3a IIPOCPOYKY MHUINMMPOBAHMSA Hesa 0 GAaHKPOTCTBe 6asupyercs
Ha MPUHINIIE JOOPOCOBECTHOCTM YYACTHUKOB I'PAXJAHCKMX IMPABOOTHOLICHNI
[MIntkunaa M.C., 2019: 368], ogHako cbaKTquCKM JAJIEKO He B KaXKOOM Caydae
PYKOBOAUTEIS, He TIOAABIIETO B KIIOYEBOI MOMEHT 3asABJIeHMe O GaHKpPOTCTBE,
aBTOMATMYECKV MOYXHO Ha3BaTh HEJOOPOCOBECTHBIM BBYJY 3HAUUTETTBHOTO 00'b-
€Ma HeoIIpe/Ie/IeHHOCTH, 3a/I0)KEHHOI B CaMOM 3aKOHe.

B vacTHOCTH, AnIeMMa 3aKII0YaeTcAd B TOM, YTO, COITIACHO 3aKOHY, OAVH 1
TOT K€ CyO'beKT OJHOBPEMEHHO 00s3aH He3aMe[INTeIbHO OOPAaTUTHCS B CYZ C
3asIB/IeHMeM O OAHKPOTCTBE U NPV 9TOM IIPUHATH BCe 3aBUCSALIVE OT HETO pasyM-
HO HeOoOXOZIMMbIe Mepbl IS IpeAyNpex/eHns 6aHKPOTCTBA B COOTBETCTBUI CO
ct. 31 3akona o 6ankpotcTBe. [1o TOrMKe JAHHOI HOPMBI YWIEHBI KOIIETMATbHBIX
OPTaHOB, PaBHO KaK ¥ KOHTPOIMPYIOIIe NI}, He BXOAAIIVE B COCTaB OPraHOB
YIIpaB/IeH)s, OCTAIOTCS B CTOPOHE: 3a00TUTHCS O IPeOTBPAIeHNI HACTYIUICHNA
0aHKPOTCTBA HO/DKEH OIVH PYKOBOANTEIb, IIPY 9TOM «MHBIE OPTaHbI» JOJDKHMKA
YIIOMMHAIOTCS B JAHHOJ CTaTbe B KOHTEKCTe 005I3aHHOCTM AeVICTBOBATDH B MHTe-
pecax KpeaUTOpPOB C MOMEHTAa OCO3HAHMsA IOsAB/IEHNS IPU3HAKOB OAaHKPOTCTBA.

O6513aHHOCTD IPUHATH HEOOXOMMMbIE MepPBI 110 TPERYIPEXIeHNI0 6aHKPOT-
CTBa BO3HMKAET Y PYKOBOJUTEIIA yXKe nocse OOHapy>KeHVs IIPU3HAKOB OaHKPOT-
CTBa, B TO BpeMs KaK 00s3aHHOCTb OOPAaTUTBCA B CYJ, C 3asABJIEHNMEM O OAaHKpOT-
CTBe BO3HMKAET TOPas3/[0 paHbllle — B MOMEHT TaK Ha3bIBa€MOTO «IIPENBUIECHNUA
0aHKPOTCTBa»; CT. 9 3aKOHA 0 GAHKPOTCTBE He MO3BOJIAET >KIAaTh 00pa3soBaHUA

8 TlocraHoBneHne ApburpakHoro cyga IloBomkckoro okpyra ot 04.09.2019 Ne ®O06-
29049/2017 1o ey N A65-28482/2015 // CIIC Koncynprant Ilmoc.

° TloctaHoBneHne Apburpaxnoro cyaa IToBomkckoro okpyra ot 29.05.2019 Ne ©06-45804/
2019 mo pemy N A06-8239/2018 // CIIC Koncynprantllmoc.
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dbopmanbHbIX Tpr3HAKOB. COOTBETCTBEHHO OCTAETCsI Hepa3pelleHHBbIM BOIPOC,
KakyM 06pasoM JO/DKHBI COYeTaTbCs 9TU JiBe obs3aHHOCTH. Bepp B 1. 1 ct1. 31
3aKOHa TOBOPUTCS VIMEHHO O NpeAyHpexaeHNy 6aHKPOTCTBA KaK TAKOBOM, a He
0, JOIYCTUM, obecriedeHN COXPAHHOCTY VIMEIOLIerocs MMYIIecTBa B MHTepecax
KpenuTopoB. To ecTb, HECMOTPsI Ha ONIYO/IMKOBaHVe CBE[IeHMII O TpU3HaKax OaH-
KporcTBa B EnuHom denepanpbHOM peecTpe cBefieHU 0 (aKTax [esTeNbHOCTU
IopUAMYecKuX L (TpebyeMoe STUM >Ke ITYHKTOM CT. 31 3aKoHa) 1 Ha y>Ke OHO-
3HAYHO BO3HUKIIYIO 00513aHHOCTD IIOIaTh 3asIB/IeHNe O OAHKPOTCTBE, PYKOBOJY-
Te/Ib BCE ellle JO/DKEH COBEpPILINTb MHULMATUBHbBIE NEeJICTBUA IO ONTUMM3ALVN
¢buHAHCOBON CUTYyaluy JO/DKHUKA. Bompoca o cornmacoBanmy aTux AeiicTBUIL C
KakyMy OBl TO HM OBUIO BBILNIECTOAIIVMMY OpTaHaMU yIpaBjieHMs 3aKOH He 3a-
TparuBaer.

2. Ponb konnervanbHbIX OPraHoOB B KOpnopauum:
BO3MOXHOCTHU BJINSIHUS HA UHULUUPOBaHUE
npouecca 6aHKpoOTCTBa

Ha nporsxkeHnn JIuTeIbHOTO BpeMeH! BIUIOTh J0 HOBOBBeeHmit 2017 roga
POJIb KOJUIETMa/IbHBIX OPTAHOB, B IIEPBYIO OYepeb 0011ero coOpaHns akijuoHe-
poB (YYacTHMKOB) B MHUIVMPOBAHMMU IIpoliecca GaHKPOTCTBA JO/DKHUKOM He
¢burypuposana B 3akoHe 0 6aHKpoTCTBe. VIMeno MecTo nuib pazbscHeHMe Boic-
mero Ap6urpaxxknoro Cyza 0 He3aBUCUMOCTY PacCMOTPEHMsI CY[OM 3asiB/ICHNUSA
PYKOBOANTEA JO/DKHIKA OT HaTIM4MA PELIEeHN A OPTaHa, YIIOTHOMOYEHHOTO B CO-
OTBETCTBUM C YIPESUTEIbHBIMY JOKYMEHTAMY NO/DKHMKA Ha IPUHATIE pEeLUICHNA
O IMKBUZALIMM TO/DKHMKA'C,

JlaHHOE pa3bsACHEHVE COMIEPKUT 110 CYTM He 4TO MHOe, KaK IpeHeOpesxeHue K
baKTy HOZOTYETHOCTY eVIHOMNYIHOTO VICTIOTHUTETBHOTO OPraHa BBIIIECTOSIIIM
KOJUIETMA/IbHBIM OpPTaHaM U K ero MeCTy B CTPYKType YIIpaBJeHUs OOIIeCTBOM.
3HAaYMMOCTD MHTepeca KPeAUTOPOB B CBOEBpeMEHHOM BO30OY>KIeHNM fiefia 0 OaH-
KPOTCTB€, Ha Halll B3IJIA], He yMa/IAeT BaXHOCTY y4eTa IIPUMHLNIIOB B3aVMOJEN-
CTBUA OPTaHOB YIIPABJIEHNA B paMKaX KOPIIOPATUBHO CTPYKTYPbI OpTaHU3aLNN.
9TO IPMBOAUT HAC K HEOOXOJUMOCTY TIIATE/TbPHOTO aHAIN3a COOTHOLIEHUsS OT-
HOCUTE/TbHO HOBBIX IIPABWJI, BHE[PEHHBIX B 3aKOHOZIATEIbCTBO O GAHKPOTCTBE, C
HOpMaMJ KOPIIOPATMBHOI'O 3aKOHO/IaTe/IbCTBA.

B pesynbrate yromsHyToit peopMbl BliepBble CyOBEKTHDIN COCTAB /NI, 0051-
3aHHBIX COBEPIUINTD OIIpefie/IeHHbIe NeVICTBYS 110 MHULMMPOBAHNIO O0palleHNs B
CYZ C 3asABJIeHMeM O GaHKPOTCTBe, ObUI paciiupeH. B 3akoHe momy4ymmm oTpaxe-

1 TI. 5 ITocranosnenus [Tneayma BAC P® ot 15.12.2004 Ne 29 «O HeKOTOPBIX BOIIPOCaX MpaK-
Tiku npumeHenns PepepanpHoro 3akoHa «O HecocrosTenbHOCTH (6aHKporcTBe)» // CIIC Kon-
cynbranTlIoc.
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H1e 00513aHHOCTY JILI, MUMEIOIIVX II0THOMOYMS T10 MHUIIMMPOBAHMUIO 00I1eTo co-
OpaHus, 1 COOCTBEHHO YYaCTHUKOB 0011[er0 COOpaHisI 110 IPUHATHUIO pelieH st 06
obpalieHNN B CyHI, OBHAKO MOMbKO NOCTIe UCIeueHUs CPOKa, KOT/Ia PYKOBORUTEND
ObUT 00513aH 0OPATUTBHCS CaM, HO He CLie/Iall 9TOTO.

VTaK, B COOTBETCTBMMU C HOBBIMM ITpaBUIaMMt, BHeceHHbIMM DefiepanbHbIM 3a-
KOHOM 0T 29.07.2017 Ne 266-P3, ecny pyKOBOAUTENDb B YCTAHOB/IEHHBII CPOK He
HOfa/ 3asIB/IEHNS B CYJI, «BK/IIOYAETCsI» 00SI3aHHOCTD MHBIX CyO'beKTOB KOPIIOpa-
TMBHOTO YIIPaB/IeHN)s, UMEHHO: «INI[a, MMeoliye IPaBoO MHUIMIPOBATh CO3BIB
BHEOYEPETHOTO 0011ero cobpaHysi akiMOHEePOB (YYaCTHMKOB) NODKHUKA, MO0
VHble KOHTPOJIMPYIOLINE NO/DKHMKA JINIA 00513aHbl nompe6o6ams MpOBefieHNA
JIOCPOYHOTO 3acefjaHMsl OpraHa yIpaB/IeHNs JO/DKHMKA, YIOTHOMOYEHHOTO Ha
IPVHATE PeIleH s O IVKBUAALN JOJDKHUKA, 07151 NPUHAMUS peuieHuss 06 obpa-
I[eHNN B apOUTPaXKHBIIT CYJL C 3asiB/IeHNeM O IPU3HAHUY JO/DKHIKA 6AaHKPOTOM,
KOTOpOe 00/1#HO 6bimb nPpo6edeHo He TTO3/JHee eCATY Ka/IleHIAPHBIX THET CO JHS
IpeJiCTaB/IeHNs TPEOOBAHNUS O €T0 CO3bIBe». BBI3BIBAOINM He[JOyMeHIe MOMEH-
TOM SIBJISIETCS Y)Ke caMo 10 cebe oOpalieHe B TEKCTe 3aKOHa K OpraHy, YIIOTHO-
MOYEHHOMY Ha NPUHATHUE pelleHns O IMKBYUAALNY, KaK K 3a[laCHOMY BapUaHTY,
KaK OyATO ero KOMIIETeHIMs NPHoOpeTaeT 3HaYeHe TOJIBKO €TV PYKOBOZIUTENb
CBOEBPEMEHHO He 00paTHIICs B CYA.

O6pataer Ha ce6s1 BHUMaHNe ¥ CPOK BCTYIUICHUA B CUITY YKa3aHHOI 00s13aH-
HOCTY — JIeCATb KaJIeHJapHbIX JJHENl CO [JHA UCHeueHUs CpPOKa, IpeyCMOTPeH-
HOTO 1A pykoBoanTens. Hensbe>xHO BcTaeT BOIPOC, KaKUM 00pa3oM IIPeAIo-
JlaraeTcsi rapaHTUpPOBaHHOe obecriedeHne NHGOPMAIVell COOTBETCTBYIOIUX JINI]
Ha MOMEHT HAaCTyIUIeHMs 9Toro cpoka? CrefiyeT COIIaCUTBCS C YTBEpP)KJeHUEeM
O.B. I'yTHUKOBA, YTO «COBEPIIEHHO HEIIOHATHO, KaK U KOIZla COOCTBEHHMK VIMY-
IIeCTBa JJO/DKHMKA — YHUTAPHOTO NPefIpUATUS WIM KOHTPOMUpYOIMe JIUIia
MOTYT Y3HaTh O IMPOIIyCKe TAKOTO CPOKA, ITOCKOIbKY BOIPOCHI TEKyIel prHaH-
COBO-XO35I/ICTBEHHOI MESTEeNbHOCTU [O/DKHMKA HAaXOMATCS B BEJEHUU PYKO-
BOJMTEJISI, HO JJaXKe OH He BCErfia C OYeBU/JHOCTHI0 MOXKET YCTAaHOBUTD HaIM4Ve
IPU3HAKOB HEIUIATeXKeCIIOCOOHOCTH, HEJOCTATOYHOCTM MMYILeCTBA MU APYIUX
Ha3BaHHBIX B CT. 9 3akoHa ob6cTosATebCTB» [['yTHMKOB O.B., 2019: 335]. Bompoc o
COCTaBe JINII, OTBETCTBEHHBIX 3a MHUIMMPOBaHME 1 IIPOBeeHe 0011ero cobpa-
HISL, IOPOXK/JaeT BONIPOC 1 06 00513aHHOCTY PYKOBOJVTE/IA YBEJOMUTD STYX JINII,
4TOOBI BOSHIKHOBEHNE Y HUX 00A3aHHOCTY IIPY IIPOCPOYKE TAKOBOI PYKOBOJM-
TesieM OBbI/IO0, ITO KpaiiHeil Mepe, TOTUYHO.

Ecmu mpepycMoTperh 3a pyKoBOAuTeNeM 0e3yCIOBHYIO 00S3aHHOCTb CO00-
IIUTH O paCCMATPYBAaEMbIX OOCTOATE/IbCTBAX INI[AM, YIIOTHOMOYEHHBIM Ha CO3bIB
ob1iero cobpaHmsi, TO He PAIOHAIIBHO JIY C CaMOT0 Hadaja 00eCIednThb pelle-
HIle BOIIPOCa Ha YpOBHe o0liero cobpaHus, opraHa, KOMIIETEHTHOTO Ha pellle-
HIle BOIIPOCA O JIMKBMAALMY OOLIeCTBa, He JOXKUAASACH IPOCPOYKM 0053aHHOCTH
PYKOBOAMTEIA 1O oOparieHno B cya? O4eBUIHO, YTO TeHePATbHBIIL JUPEKTOP B
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HOZIaB/IAOIIEeM OONBIINHCTBE C/TyYaeB He BO3bMET Ha ce0A OTBETCTBEHHOCTH 3a
IIoflavy 3asAB/IEHNs, HE COIVIACOBAB 9TOT LIAT C HA3HAYMBIIVIMU €T0 aKLIMOHEepaMu
U / WM COBETOM IMPEKTOPOB. B CBOIO 04epesib, COINTacOBaHME JAHHOTO BOIIPOCa
B TI0OOM C/Ty4ae OTHUMET JIparolieHHOe [/Is1 KpeAUTOPOB BpeMs, IpUYeM «BIHO-
BaT» B TeYEHIe 3TOTO Nepropa OyzieT MoKa YTO Of[H PyKOBOAUTeNb. Bosnoxxenne
OTBETCTBEHHOCTY Ha VHBIX JINL], BXOAAIMX B OpPTaHbl yIIpaBleHUsA, W/UIM KOH-
TPONMPYIOIMX JIULL, IPESYCMOTPEHO TOIBKO IO JO/ITaM, BOSHUKIIMM 32 IIEPUO,
C MOMEHTA BO3HIKHOBEHNA HEIIOCPECTBEHHO UX 005A3aHHOCTY 110 COBEPIICHIIO
aKTUBHBIX JIeJICTBIII, HAIIPaB/ICHHBIX Ha OPraHM3aLMIO IPOBeeHNs 001Iero co-
Opanns. Vx daxTuyeckoe BIUAHME Ha HeJJOIYIIEH)e ONePaTVBHOTO 0OpalleHnsa
PYKOBOIUTENA B CY/ HE PACCMATPUBAETCA B KAUECTBE OCHOBAHS Pas/ie/IeHIs MU
CyOCUaMapHOI OTBETCTBEHHOCTH C STUM PYKOBOJUTE/IEM, KOTOPBIN, pa3yMeeTcs,
He 3ai{HTepecOBaH B KOH(DIMKTHOI CUTYal[ Uy C YIeHaMI BBIIIECTOAIIMX OPTaHOB
yupasieana. OTHAKO OH He 3aMIHTEPECOBAH M B COOCTBEHHOII IOPUAMIECKOIL OT-
BETCTBEHHOCTM, IIO3TOMY TaK WM MHa4Ye 3aKOH CTaBUT €T0 Iepef] BLI60poM: 6o
UJITV HallepeKop BBIIIECTOANIMM OpTaHaM U / WM aKIMoHepaM (y4acTHMKaM) 1,
OYEeBU/IHO, 3aBePIINTD CBOIO Kapbepy B JAHHOI KOMIAHUY (IIPY TOM, 9YTO OCHO-
BaHMA /I 0OpallleHNsA B Cy/l MOTYT OKa3aTbCs CIIOPHBIMM, & TPYJHOCTU — Bpe-
MEHHBIMM), MO0 MPOSIBUTH CONMUAAPHOCTD C IOMUTHUKON YKa3aHHBIX OPraHOB /
JINI] IO HEJIOMYIIEHNIO «IIpeK/IeBpeMeHHOTO» HeoOpaTUMOro I1ara u MpUHATH Ha
ce0s1 pUCK BO3TIOKEHMA CyOCHIapHOI OTBETCTBEHHOCTH TIepef] KpeAUTOpaMu 3a
TaKO€ pelIeHue,

Takum 06pazoM, ecTb ABHBII IPOOEII B PETyTMPOBAHNY PacIIpefie/IeHIsI OTBET-
crBeHHOCTU. Ha mepBblIii B3I/IA], Ka3amoch Obl, BKIIIOYEHNE B CyO'beKTHBII COCTaB
OTBETCTBEHHBIX JIMI] YIEHOB MHBIX OPraHOB YIIPAaB/IE€HMA M KOHTPOIMPYIOIINX
JIALL HAPAZY C PYKOBOJUTENEM AB/IAETCSA IPOTPECCUBHBIM IIArOM, HAaIlPAB/IEHHBIM
Ha yCTpaHEHMe HEeCIPABEeJIMBON CUTYally eIMHONUYHOM OTBETCTBEHHOCTU PY-
KoBOAUTeNA Hepesi KpepuTopamu. OfHAKO AeCTBYIOMIe HOPMbI He CIIOCOOHBI
obecrieunTh MMKBUAALMIO JAHHOJ HECIPAaBEIMBOCTY B CUIY COXPaHMBLIENCA
KOHILIEHTPAIM 00A3aHHOCTU U, COOTBETCTBEHHO, MOC/IEAYOIYI0 ITOTEHI[Mab-
HYI0 OTBETCTBEHHOCTb MICK/IIOYUTENILHO Ha PYKOBOJMTENIE B TOT IIEPUOJ, KOIrja
00513aHHOCTD VIHBIX JIUI] ellle He «aKTUBYPOBaHa».

JHbIMM crIOBaMM, 3a JIeMICTBYIOLIMMI HOPMaMM He IIPOCMATpuBaeTcsA obmasn
OCMBIC/IEHHASA Ujiesl: B YeM COCTOMUT MX HasHadeHMe? EC/m CMbICT 3aK/II09aeTcA B
pasfeneHny OTBETCTBEHHOCTY PYKOBOJUTEIIA C YeHaMM KOJUIETMabHBIX OpTa-
HOB, B KOMIIETEHI[II0 KOTOPBIX BXOAUT obecriedeHne IPUHATHA pelleHNe O TMK-
BUJIALINY B COOTBETCTBUM C 3aKOHOM, TOTZIa IO4eMy 005A3aHHOCTb BO3HMKAET Ha
Pa3HBIX 3TaIax, IpUYeM B JII060M cirydae (IIpy HACTYIIEHUM COOTBETCTBYIOLINX
TIOCTIEICTBMIT) HACTYIIUT [ PYKOBOJUTEIA, HO MOXKET TaK U He BOSHUKHYTD 1A
JINILI, YIIOTHOMOYEHHBIX CO3bIBaTh KOMIIETEHTHBIN opran? O4eBMUIHO, YTO B JIIO-
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6oM ciydae cO3bIB BHEOUEPEJHOTO 00Iero cOOpaHusA B CPOKM, YCTAaHOBIEHHbBIE
KOPIIOPAaTVBHBIM 3aKOHO/IATe/IbCTBOM, BJIe4eT IIOTEPI0 BPEMEHU C BBITEKAIOIIN-
MU He0/IaroNpUATHBIMU ITOCTIECTBUAMMY /IS KPEAUTOPOB, YTO OTPAXKAETCA U Ha
obbeMe cybcuzmapHoi OTBEeTCTBEHHOCTH. [10 9TOII IpUyYMHe N3HaYaIbHO Tpebo-
BaHIIE O TIofjaue 3asABJIeHNA OOPaIleHO K PYKOBOJUTENIO TO/DKHMKA. OJJHAKO MBI
HAIJIAHO YOeNUINCDh B €T0 YA3BMMOCTI B JAHHOII CUTYaIlV BBUALY HEJJOCTATOY-
HOCTY TIOHVIMAHUA CIeIM(UKY ero MOIOXKeHMs B CUCTeMe YIIpaBIeH!A KOPIIOo-
panuern.

B cBA3M ¢ 0603HaUEHHOII HEOIIPe/IeIEHHOCTBIO CYNTaeM PAlLMOHA/IbHBIM pac-
IIPOCTpaHEeHVe OTBETCTBEHHOCTH, Ha, KAK MUHUMYM, KOHTPOIMPYIOIUX UL, —
aKIVIOHEpPOB, a TAK)Ke YWICHOB COBETa JVIPEKTOPOB IPY HATMYINM JOKA3aTeTbCTB,
YTO PYKOBOJWTE/Ib JO/DKHMKA 00palaica K HUM ¢ MHPOPMAIyeil 0 HaCTyIIeHUN
06CTOATENbCTB, TPEOYOINX 00palleHNs B CY/, /WM IPU3BIBOM MHUIIMMPOBATD
BHeOoYepefHoe obiiee cobpaHye Iy pacCMOTpeHMs JaHHOTO Bompoca. Ecmi yka-
3aHHBIe JIMIIa He NMPEeIPUHUMAIOT HUKAKMX aKTUBHBIX HEVICTBUII B COCTOSTHUM
OCBEIOM/IEHHOCTY U /Wy aKTU4eCK) OKa3bIBAIOT IaB/IeH)e Ha PYKOBOUTEA C
11e/IbI0 HeJIONYIIeHVsI €ro 0OpalleHysi B CyfI, OHM JO/DKHBI pas3fensaTh ¢ HUM Ope-
M OTBETCTBEHHOCTH Iepesi KpeUTOPaMIL.

[Tonaraem Takxe, 4YTO HEOOXOAVMOCTD 3aKpPEIUICHN A N3HAYa/IbHO 0053aHHO-
CTU TIO TIPUHATHUIO PeIleHNs 10 00PAIeHNUIO B CYJ 32 KO/UIETMA/IbHBIM OPTaHOM,
B KOMITETEHLII0O KOTOPOTO BXOANT pPellleHNe BOIIPOCa O TMKBUIALUY, MeeT Be-
COMbIe OCHOBaHMA. B cniy sakpenieHns B pOCCUIICKON IIPaBOBO CUCTEME TaKOM
CTPYKTYpbl KOPIOPAaTMBHOTO YIIpaB/IeHMs, KOTOpas IpeAroaraeT MOJOTYeT-
HOCTb VMICIIO/THUTE/IbHBIX OPTaHOB, BKTI0Yas T€HEPaTbHOTO AMPEKTOpa, obiemMy
COOPaHMIO aKI[MOHEPOB (Y4aCTHUKOB) 1 COBETY JUPEKTOPOB (IIpU €ro Halu4nn),
ujes MPUHATYUA TOJOOHOTO pelIeHNsl PYKOBOAUTeNeM O0IiecTBa M3HAYAIbHO
rpy00 HapyuIraeT MPUHIVIIBI MEPAPXUIHOCTY ¥ 060CO0/IeHNSI KOMITETEHIIY Op-
TaHOB YIIPaBJIeHUA. MeXly TeM 3TU NPVMHIUIIBI ISKAT B OCHOBE BCEJl CUCTEMBI
KOPIIOPAaTMBHOTO YIIPAaB/IeHUA B paMKaX POCCUIICKOI MO/, B CBA3Y C YeM OIVH
JIMIIb JOBOJ, O IPMOPUTETE CIIEIaTbHOTO 3aKOHOAATEIbCTBA (B JAHHOM CITydae
0 6aHKPOTCTBE) ABJIACTCSA ABHO HEJOCTATOYHBIM /I TEOPETUYECKOTO 0O0CHOBA-
HJSL CTOJIb PA/IKA/IBHOTO OTCTYIUIEHNS OT HUX.

Bmecte ¢ TeM nepepacripesiesnieHne 00g3aHHOCTEI ¥ OTBETCTBEHHOCTY B CTO-
POHY IEepPBUYHOCTY PeIleHMs BBICLUIETO OpraHa YIPaBJIeHUA KOPIIOpalyell Tak-
e He ABJIsAeTcsA 0e3yNpedHbIM CIIOCOO0M pellleHsI Ipo6IeMbl HeOIpaB/JaHHO
YA3BUMOCTH TIOTE€HIIVIATBHO OTBETCTBEHHBIX IT€pefl KpeAUTOPaMU JINL], PABHO KaK
u obecIiedeHNs ONePaTMBHOCTY BO30OYKIEHMA fiefla 0 6aHKPOTCTBE B IIE/IAX 3a-
IMTBI MHTEPecoB KpeAuTopoB. [lombiTaeMcss paccMOTpeTh, KaKue IpelsTCTBUAA
COMIepKUT JIeVICTBYIOIee 3aKOHOAATe/IbCTBO /LA peany3alyyi TaKOoro IIara, Kak
KOJUIeTVa/IbHOe IIPUHATIE PellleHNe O TIofjade 3asAB/IeHNA 0 6aHKPOTCTBe.
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3. Bapbepbl, BAkOLWMUEe Ha BO3SMOXXHOCTb
BO3JI0XXUTb OTBETCTBEHHOCTb 3a OOpalleHue B cys,
Ha KonernanbHbi OpraH

[Ipexxe Bcero HalmMIO HedyeTKoe 0b603HaYeHMe cyObekTa o6sa3anHOCTH. K -
JaM, MIMEIOLVIM IIPaBO MHUIMVPOBATD IIPOBeJjeHNe 001Iero cCoOpanus B aKIno-
HEpPHOM O001IeCTBe, OTHOCATCS ayJUTOP, PEBU3MOHHAsE KOMUCCHS, @ TAKXKe aKIIM-
OHepsl, 00/1a/jalo1Iie B COBOKYITHOCTY He MeHee 4eM 10% ro/1oCyommx akiuii'.
HesicHo panpHeiillee yrOMMHaHME B KadecTBe OOS3aHHBIX CYyObEeKTOB «MHBIX
KOHTPO/IMPYIOIMX IO/DKHUKA JIN1L», TIOCKOIbKY IlepedMCIeHHble UIja KOHTPO-
NUPYIOLMMU, CTPOTO TOBOPS, HE ABIAIOTCA.

Hasnuno, Takue 06pa3om, HecOBIafieHMe CyO'beKTHOTO COCTaBa, 00pasyollero
HOHATIE KKOHTPOIMPYIOIL[ee INII0» C CYOBEKTHBIM COCTABOM JINII, YIIOTHOMOYEH-
HBIX Ha VHMIMJPOBaHNE BHEOUYEPETHOTo OOIIero coOpaHusA B XO3AVICTBEHHOM
obmectBe. bonee Toro, mo 1. 13 ITocraHoBeHusA Ne 53, mpuBIeYeHNIO K CyOCHaN-
apHOJI OTBETCTBEHHOCTH IOMIEXXAT MMEHHO KOHTPOIMPYIOLINeE TN, HE COBEP-
MIVBIIVE HAJUIEKAIUX AeICTBUIL IT0 CO3BIBY 0011ero cobpanusa. Mexay npounm,
TaKoe TOJIKOBaHNe He OYeBMIHO 13 II. 1 cT. 61.12 3akoHa 0 6aHKPOTCTBE, B KOTO-
POM TOBOPUTCS TOJIBKO O JINIIAX, Ha KOTOPHIX 3aKOHOM BO3/I0’KeHa 00513aHHOCTD
I10 CO3BbIBY 3ace[jaHusA /I IPUHATHUA PeLleHNs O IToflavye 3aABIeHNA JO/DKHIKA B
apOUTpaXXHBII CyR U (M/IM) IPUHATHUIO Takoro penreHusA. OgHako myHKT 3.1 cT. 9
3aKoHa BO3jIaraeT Takywo 0053aHHOCTDb Ha JINILI, MMEIOLINX [IPaBO MHULMMPOBATH
CO3BIB BHEOUEPEHOTO 00Iero cOOpaHus aKIMOHepOB (YYaCTHUKOB) JO/DKHUKA,
aBTOMATUYECKM MPUYMC/AA TAKUX UL, K 9UCTYy KOHTPONUpymIux. B cBoro ove-
penb, [Tnenym Bepxosroro Cyna Poccuiickoit @efepanyy 1o cyTu CBOLUT OTBET-
CTBEHHBIX /M1] K KOHTPONMPYIOIUM (M OCBelOM/IEHHBIM) B IpyHLKIe. OcTaeTrcs
HEsICHOII 0011as uyes, 3a/I0)keHHasi B JAHHOJ COBOKYITHOCTM PAacCOT/IAaCOBAHHBIX
HopM. Eciiut oHa cBOAMTCA K TOMY, YTO OTBEYaTb MOXKET TOJIbKO JIUIIO, YIOIHO-
MOYEHHOE Ha CO3bIB KOJIJIETMA/IbHOTO OPraHa U ABJAK0LIeeCs KOHTPOIMPYIOIVM,
TO KaKOBa CTeleHb 9P PeKTUBHOCTY JAaHHBIX YCTAHOBOK IIPMMEHUTETHHO K OJDK-
HJIKaM, YYaCTHVKY KOTOPBIX (POpPMa/IbHO He ITOJIIafaIoT M0 3a/10XKeHHbIe B [1o-
cTaHOB/IeHUM N2 56 KpuUTepuy KOHTPOIUPYIOUNX /INITE

JlanHy0 IpO6/IEMY IPOMUIIOCTPUPYEM CY[IeOHOI MIPAKTHUKOI, M3yYeHVe KOTO-
PO BBIAB/IAET HETOTOBHOCTD CYIOB BO3/IaraThb OTBETCTBEHHOCTD 3a HECOBEpIIeHNe
HeoOXOIVMBIX JeVICTBIUII ITO CO3BIBY U IIPOBENEHMIO 001IIero cOOpaHys Ha JINL], He
obmamaromyx moseit, cocrasisonieit 50% u 6onee. Tak, B mocranoBneHuu Apou-
TPayKHOTO Cyfila MOCKOBCKOTO OKpyra ot 25.03.2019'* paccmaTpuBaics BoIpoc 06

" TI. 1 c1. 55 3aKoHa 00 aKI[MOHEPHBIX 001IIeCTBaX.

12 TloctaHoBmeHne Ap6urpaxkHoro cyga MockoBckoro okpyra ot 25.03.2019 N ©05-4079/
2017 no merry N A40-74737/16 // CIIC KoncynbrantIlioc.
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OIlpefieNIeHNI KOHTPOIMPYIOLIETO IMIja, 0043aHHOTO MIPeNIPUHATh HeOOXOAMMbIe
Mepbl /I co3bIBa 06mIero cobpanusa ydacTHUKoB gomkHnka OOO Coros «Me-
Tpocrenicrpoii». Cyfi 0TKasasncsA Npu3HaBaTh KOHTPOIMPYIOIUM ULOM y4acTHM-
Ka, 00/1a/jaBIIlero B CHOPHBIN IIepUOZ fo7ell B pasMepe 35%, yKasas, UTO JaHHBII
YY4aCTHVK He SIBJIUICSI MaXOPUTAPHBIM U €T0 TOJIOC BIVAHUSA Ha NPUHATUE OONb-
IIMHCTBA penieHnit He uMesn. Cyz Ipuien K BbIBOJY, YTO Y JAHHOTO y4acTHMKA
B CI/Ty 3aKOHA «OTCYTCTBOBaIa 0053aHHOCTD 10 CO3BIBY OOIIEr0 BHEOUEPEeJHOTO
ob1ero cobpaHus akIVOHepoB (Y4aCTHMKOB) HO/DKHMKA IS IPUHATHSA pellle-
HIA 00 0OpaleHny B apOUTPaXKHBII CYJl C 3asIB/ICHMEM O IIPU3HAHUY JO/DKHMKA
OaHKPOTOM».

Mexpy TeM, UCXO[A U3 OCHOBHBIX IIOJIOKEHMII KOPIIOPAaTMBHOIO 3aKOHOMA-
Te/IbCTBA IIPMMEHNUTEIBHO K CO3bIBY BHEOUEPEJHOTO 00IIero coOpaHus Xo3sii-
CTBEHHOTO 001IleCTBa, OYEBUIHO, YTO IOJTHOMOYME TPeOOBaTbh CO3bIBA OOIEro
cobpaHns (¥ B OIIpefie/IeHHbIX 3aKOHOM CITy4asiX CAMOCTOSTE/IbHO er0 CO3BIBATb)
He 00yC/IOB/IEHO Ha/lm4MeM KOHTPO/IbHOTO naketa. Jloruka sakonogarens u ITie-
HyMa Bepxosnoro Cypa, TakuM 06pa3oM, He BIIOJIHE sicHA. Ec/u 1je/ibio BBefieHsA
HOPM O PacIpOCTpPaHEHMN CyOCUAVAapHOI OTBETCTBEHHOCTM 3a Hemojady (He-
CBOEBPEMEHHYIO II0f1auy) 3asABJIEHNA He TO/IbKO Ha PYKOBOAUTEIIA, HO M HA JINII,
YTIOIHOMOYEHHBIX CO3BaThb KOMIIETEHTHBIN KOJJIETMaAbHbIl OPraH M NPUHATDH
COOTBETCTBYIOLeE PELIEHMNE, ABIANOCDH YIIPOYEHNE 3alUThI IPaB KPEJUTOPOB, TO
KaKIM 00pa3soM MOXKeT 00ecIedrBaThCs TaKas 3alluTa IpU OTCYTCTBUU B 001Ie-
CTBe U1, obnamaroniero gonei 50% u 6omee?

B cBoIO 04epe/p, MOTHOMOUMAMIY CO3BIBA 00/IAIAI0T, BO-TIEPBbIX, Y4aCTHUKI C
MEHBIUIVM ITaKeTOM (M MeX/[y TeM BeCOMBIM, eC/IVl PacCMaTpPUBATh BBIIIEIIPUBe-
JICHHBIIT IpUMep ¢ foseit 35%), a BO-BTOPBIX, COBET AMPEKTOPOB, YWIEHBI KOTOPO-
ro Boob1ie He GUTYPUPYIOT B KauecTBe OTBETCTBEHHBIX JIMI] 110 JIOTMKe 3aKOHA U
ITocTanoBnenua Ne 53, B TO BpeMA KaK COBET JUPEKTOPOB ABJIAETCA KIYEBbIM
OpTaHOM, OIIpefie/IAIIIMM B TOM 4MC/le (GMHAHCOBYIO IOJUTUKY OOIIeCcTBa, U
IOJDKEH MPEAIIOoaraTbcs OCBEJOMIEHHBIM O COCTOAHMM €ro Jien. CoBeT, B 4acT-
HOCTH, YIIOTHOMOYEH [aBaThb PEKOMEH/IALNIO O PasMepe paclpeensaeMoil Ipu-
ObIIN", T.e. aKIMOHEPBI IPM PeLIeHNN JAHHOTO BOIPOca Ha 00IeM coOpaHum
CBsA3aHBI ycTaHOBKOJ CoBeTa, 4bsl pa3bopuMBOCTb B (PMHAHCOBBIX Je/nax obiie-
CTBa IO CYTU ABJAETCA NpuopuTeTHO. Takum 06pasoM, Ha Halll B3TJIAM, aKIjeH-
TBI TIPU OIIpefe/IeHNY OTBETCTBEHHBIX 32 HECO3BbIB O0Iero coOpaHmsA nuil pac-
CTaBJIeHbl HeTOTMYHO. Kakoil CMBIC/T BBICUMTHIBATD, Y KOTO 13 aKIIIOHEPOB KaKoe
KO/IMYECTBO aKIMii (pa3Mep MOJIN) MMeIOCh HA MOMEHT BO3HUKHOBEHV He00XO0-
AMMOCTH obpalieHys B Cyf (YYUTBIBasA, YTO aKLMU ¥ JOIU aKTUBHO O0OpAIaioT-
Cs: B BBILICTIPUBEICHHOM Cy/leOHOM Jie/ie Y YYacTHUIIBI 00IecTBa-JO/DKHIKA Ha
MOMEHT BO30Y>XKIeHus fiefa 0 6aHKpOTCTBe 6bUT0 15%, a Yepe3 HeCKOIbKO IHe

B TIm. 11 m. 1 cT. 65 3aKoHa 06 aKIMOHEPHBIX 00IeCTBAX.
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crano 50%), a Tak)Ke ONpeNeNATh IePUObl OTBETCTBEHHOCTI ITOC/IEJ0BATE/IbHO
CMEeHMBIVX IPYT ApyTa pyKoBopguTenei', ecinu B obiectse ectb COBET, B OCHOB-
HYI0 KOMIIETEHIIMIO KOTOPOTO BXOJMT CO3bIB 00111ero coopaHms?

Ha naur B3misag, monoxeHus: 3akoHa 0 GAaHKPOTCTBE He YUUTHIBAIOT HEOMM-
HaKOBOTO 00'beMa BO3MOXKHOCTEl eJTHOMMYHOTO UCIIOTHUTETbHOTO OpraHa He
TOJIBKO B Pa3HBIX IOPUANIECKUX JIUIIAX, HO 1 IaXKe B Pa3HBIX BUAX XO3SIICTBEH-
HBIX 0011ecTB. Tak, ec/iu B 00IiecTBe ¢ OTpaHNYEHHON OTBETCTBEHHOCTDBIO efiyi-
HOJIVIYHBIV VICIIOJTHUTE/IbHBIN OPTaH YyHOTHOMOUEH UHULUUPOBAb nposedeHue
8HeouepedH020 00ue20 cOOpaHUs y4acmHuKo8, TO B aKIIIOHEPHOM 001jecTBe
y TeHepa/lbHOTO JVPeKTOpa TaKoe MOJTHOMOuNMe OTCYTCTByeT. Hanmume coBera
JMPEKTOPOB B aKI[MOHEPHOM 00I1leCTBe M3BECTHBIM 00pa3oM Iepepacrpesesnsier
IPY3 OTBETCTBEHHOCTH 32 IPOBeeHNe 001ero COOpaHust; eAMHOINYHBII MCIION-
HUTE/IbHBIN OpraH He 06/1afaeT BOOOI e HUKAKMMIU (POPMaIbHBIMM IIOTTHOMOYM-
SIMU TI0 OKA3aHUIO B/IVSIHVISI HA BO3SMOXXHOCTb 9KCTPEHHOTO IIPOBEieHNs 00111eT0
cobpanns. OH He MOXKeT HY VHULMMPOBATh €r0 caM, HY 0OPaTUTHCS C COOTBET-
CTBYIOIIMM TpebOBaHMEM K COBETY JUPEKTOPOB. BakHO OTMETUTD, YTO IpU OT-
CYTCTBUM COBeTa AMPEKTOPOB B aKIMOHEPHOM 00IiecTBe (Takasi BO3MOXXHOCTb
npefycMoTpeHa 1. 1 ¢T. 64 3akoHa 00 aKI[MOHEPHBIX 00IecTBaX) IOTHOMOYMS
reHepaIbHOTO IVMPEKTOpa B JaHHOM OTHOLIEHMM HMKAaK He MEHSTCsA. B cBoio
o4epezib, B 00111eCTBe C OTPAaHNYEHHOI OTBETCTBEHHOCTHIO OCHOBHAsSI POJIb B IIPO-
BefleHNN 001ero coOpaHus 3aKpelieHa 110 YMOJTYaHUIO KaK pa3 3a eUHOINY-
HBIM VCIIOTTHUTE/IbHBIM OPTaHOM.

VrHopupoBaHye B 3aKkOHe 0 GAaHKPOTCTBE 3TOTO PA3INUMs MOPOXKHAET He-
130€XXHBI BBIBOJL O HEOOOCHOBAaHHOM YHUMUIMPOBAHHOM HOAXO/E K TOJDKHIU-
KaM JTI00BIX OPTaHU3AIMOHHBIX (OPM, YTO BPAJ /1N AB/IAETCA KOHCTPYKTUBHBIM.
B OOO pykoBoantenb Ipy BOSHUKHOBEHUY CUTYALUN IpefBUAeHNS 6aHKPOT-
CTBa MOXKET He3aMe/IUTeNbHO CO3BaTh o0Ilee coOpaHue, a B aKIIMOHEPHOM 00-
I[eCTBe Ha ero 3aIpoC COBET AMPEKTOPOB JaKe He 00513aH pearnpoBaTh.

4. 0693aHHOCTb KOJUJIernasibHoro opraHa npuUHSATb
pelleHue: aonycTuMa iu NOCTaHOBKAa TaKoro sonpoca?

O6paTnMcs HEOCPeCTBEHHO K IOC/IeAyoleli (Ipy HeoOpalleHnn pyKoBO-
JATENIA B CYH) 0053aHHOCTYE COOCTBEHHO JINII, 0OPa3yIONVX BBICIIVI OPraH KOJDK-
HUKA. 3aKOH IIaCUT: YKa3aHHBII OpraH 00s13aH IPUHATH pelieHye 06 o6parieHnn
B apOMTPaXKHBIN CyJ C 3asB/IEHMEM JJO/DKHIKA, €C/IM Ha ATy ero 3acefjaHus He
yCTpaHeHBI 00CTOATE/NbCTBA, TPV BOSHUKHOBEHMM KOTOPBIX paHee BO3HMKJIA CO-
OTBETCTBYIOIIAsA 00A3aHHOCTb PYKOBOAMUTENA HO/DKHMKA (1. 3.1 cT. 9 3akoHa 0
0aHKPOTCTBE).

" TI. 15 [Tocranosenus [Tnenyma BC PO Ne 53.
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Jlannas QopMynMpoBKa BBI3BIBAET ILENBbIN PAJl 3aKOHOMEPHBIX BOIIPOCOB.
IIpexxzie Bcero, 06513aHHOCTD OpTaHa B IIPMHIINIIE AB/IAETCA CIIOPHOI TeopeTyye-
CKOJ1 KOHCTPYKIIUeI, y4UTbIBasA, YTO OPTaH He ABJAETCA CyObekToM mpasa [Jlo-
maxuH JI.B., 2008: 285]; [Cyxanos E.A., 2011: 92]. OpraH 10puaN4ecKoro Ania Ha-
Jie7ieH KOMIIETEeHIVell, HO caM (aKT, 4To, HalpuMmep, obliiee cobOpaHue aKIIIOHEPOB
(y4acTHUKOB) KOMIIETEHTHO PaCCMOTPETD U PEIINTD BOIIPOC O IMKBYUALIVN 001Ie-
CTBa, He 03HAYAET, YTO MOXKHO BO3/IaraTh HA STOT OPTaH 00A3dHHOCHIb IPUHATD Ta-
Koe perenue. [Ipyu mociefoBaTe/IbHOM IIOAXO/e HapylleHNe 00A3aHHOCTY BJIeYeT
OTBETCTBEHHOCTD, OJJHAKO ITOCKOJIbKY OPTaH He MO>KET BBICTYIIaTh OTBETCTBEHHBIM
JINIIOM B CWIY OTCYTCTBUS Y HETO NIPAaBOCYO'beKTHOCTH, pedb MOXKET UATH TO/IBKO
006 OTBETCTBEHHOCTV JINII, ABJIAIONIVXCA WIEHAMI JAHHOTO OPTaHa, JalleKO He KaXK-
Jioe 13 KOTOPBIX CHOCOOHO OIpeNIe/ATh PellleHNe OpraHa B I[eJIOM.

Bomnpoc 06 06513aHHOCTY Y9aCTHMKA XO35/ICTBEHHOTO 00II[eCTBA aKTVBHO y4a-
CTBOBAaTh B IPUHSATUY pPellleHNiT Ha 001eM coOpaHuy He sIBJISIeTCS TODKHBIM 00-
pa3oM TeopeTHIecKy MpopaboTaHHbIM. Kak cIipaBeI/IMBO OTMEYaloT NCCIeoBa-
Te/M, YIaCTHUKY I0PUMYECKOTO JINIIA «SIB/IAIOTCS KOHEYHbIMU OeHedummapamm
IOPU/YECKOTO INIA, KOTOPOE CO3JAeTCS MIMEHHO /IS TOTO, YTOOBI CITy>KUTb J10-
CTVYDKEHVIO MHTepecoB y4acTHUKOB. C 3TUX HO3UIMII 005A3aHHOCTb YYaCTHIKOB
JIefiCTBOBATb B IHTEPecaX I0PUANYECKOTO JIMIIA MOXKET OBITh ITOCTaB/IeHa II0J CO-
MHEHJI€, @ Ha TIePBBbIil IVTaH BBIXOJAT MHTEPEChl CAMIX Y4aCTHUKOB» [['aboB A.B.,
I'yrankoB O.B., Cunnubia C.A., 2015: 169]. YuyacTHuk kopropaunu obnagaer
COOTBETCTBYIOIVMM KOPIIOPATVBHBIMYU IIpaBaMM, BK/IIOYas IIPaBO Ha ydacTue
B yIIpaBJIeHN! ITyTeM TOTOCOBaHMs Ha 00IjeM coOpaHuy, OfHaKo TpaHcdopma-
VIS JaHHOTO IIpaBa B 00A3aHHOCTD, COITIACHO 3aKOHY, BO3MOJKHA JIVIIIb B PEIKIX
VCKTIOYUTENbHBIX Cydadx. Tak, mo m. 4 cr. 65.2 I'K PO, yyactHuk kopnopanumn
006513aH y4acTBOBATb B IPUHATUN KOPIIOPATUBHBIX pelIeHNIT, 6e3 KOTOPBIX KOp-
HOpaLyA He MOXKET IIPOJIO/DKATD CBOIO IEATETbHOCTD B COOTBETCTBIN C 3aKOHOM,
€CJIV eT0 yJ4acTye He0OXOAVIMO /I IPUHATHA TaKMX PelleHNIL.

OpHaKo ImapajoKc 3aK/I0YaeTcs B TOM, YTO pellleHne, KOTopoe obuiee cobpa-
HIe B CWIY CT. 9 3aKOoHa 0 6aHKPOTCTBE He TOJbKO KOMIIETEHTHO, HO 11 0053aHO
IPUHATD, HAIIPAaB/IeHO KaK pa3 Ha NMpeKpalleHNe IesATeIbHOCTI 00lIecTBa, a He
Ha ee IIPOofjoJDKeHMe. B cBA3Y ¢ 9TMM 06yC/IaBInuBaTh OTBETCTBEHHOCTD YYaCTHMKA
HapylLIeHeM JaHHOI Bo3/moxkeHHOI Ha Hero 'K P® mosutnBHOI 00513aHHOCTH,
OYeBU/IHO, HEJOIYCTUMO. AHAJIOTUYHO «HE MOAXOAUT» 00g3aHHOCTb HE COBep-
maTh fieficTByA (Oes3/eiicTBIe), KOTOPbIE CYI[eCTBEHHO 3aTPYAHAIOT MU JIeTal0T
HEBO3MO>KHBIM JIOCTVDKEHME Iieflell, pajyi KOTOPbIX CO3fjJaHa Kopropaumus, Ho-
CKOJIBKY KOPIIOpAIMsl CO3JaeTCs ABHO He JJIA Ile/U IMKBUgauuu u / i gobpo-
BOJIBHOTO 6aHKPOTCTBA.

Takum 06pasom, [/11 BO3/IOXKEHNA Ha KQKIOTO 13 YYaCTHUKOB 00111ero cobpa-
HIIS1 OTBETCTBEHHOCTY 32 HETIPMHATHE PellleHNs 00 00palljeHnu B CyJ| He I0CTaeT
Ba)KHEJIIeT0 9JIeMEHTa — IIPOTUBOIIPABHOCTM, IIPY OTCYTCTBUYU KOTOPOI, CTPO-
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O FOBOPSI, IOBEJIeHNE YIAaCTHIKA He sIB/IeTCS HapylieHeM B puHiuie. Jlornka
3aKOHOJATe/Is TAKOBA: €C/IM CO3BaHO 0OIee coOpaHue, TO YYacTBYIOIIVEe B HEM
ymna 06sA3aHbl IPOTOIOCOBATH 3a OOpallleHNe B CyJ He3aBUCKMO OT VX MHEHMUsA
10 3TOMY BOTIPOCY. MeXAy TeM, ClleflyeT 3aiaTbCsl BOIIPOCOM: UTO, €C/IM YYaCTHUK
coOpaHus couTteT oOpamieHne HeOOOCHOBAaHHBIM, @ APTYMEHTBI B IIOJIb3Y OTCYT-
CTBUS VIHOTO BBIXOJa — HeybenutenbHbIMMU? Eciu 0053aHHOCTD y4acTusA B Ipu-
HATUM PelleHNs elle KaKMM-TO 00pa3oM MOXKHO BBIBECTM U3 OOILIell Mfey He-
JOTYLIeHNA NpeHeOpeXKeHMsI K BaKHBIM JUIsI 00IecTBa BOIIPOCAM, 3a/I0’KEHHO
B HopMax ['K PDY, To 06543aHHOCTb TO/I0COBATb «3a» He MPeAyCMOTPEHa HYKa-
KUM 3aKOHOM B npuHuuie. Hukakas nMnepatBHas HOpMa 3aKOHA KacaTe/IbHO
00513aHHOCTY IIPVHATHS TOTO VIV VHOTO PElLIeHVs He MOXKET OIpefie/IATh BOJIIO
y4acTHMKA KOPIIOpalXy IpU FOJIOCOBAHMY, 0OpPAaTHOE MPOTUBOPEUN/IO ObI CYII-
HOCTY IIpaBa y4acTHVKA Ha TO/I0COBaHMe KaK TAKOBOTO.

Cyne6Has IpaKTUKa, WITIOCTPUPYIOIIAs Te VIV VHbIEe ITOC/IeCTBYS Hapylle-
HYSL Y9aCTHMKOM KOPIIOPAIVM O0A3aHHOCTY O COMIEVICTBMIO B IIPUHATUM KITIO-
YeBBIX /I KOPIOpALMY pelleHNiT, He M3BeCTHA B IIPMHIINIIE, YTO TOBOPUT 00
OTCYTCTBUM BOCIPUATHS TaKOil OO5I3aHHOCTM YYaCTHMKA B KayeCTBe ITOTEHLIM-
a/IbHOTO (PyHJAMEHTa JI/IsI BO3MOYXHOTO BO3JIOXKEHMsI Ha HEerO0 OTBETCTBEHHOCTH.
EnuHCcTBEeHHOE HeraTMBHOE IIOCTIENICTBUE, JIs OOIeryeHns NpYMEHeHNsI KOTO-
pOro U BBOAMIACH JaHHAsI 00513aHHOCTh —BO3MOXKHOE MCK/II0UeH e 13 001ecTBa
3a CYIeCTBEHHOE 3aTpyAHEHMeE ero feATenbHocTy. OHAKO U JaHHas Mepa aKTy-
aJIbHA JIMIID JJI1 HOPMAJIbHOTO NPOJIO/DKEHNS JIEeSTe/IbHOCTY O0IeCTBa, a He /I
IUTAaHVPOBAHMSI €T0 TMKBUIALVIA.

Taxkum 06pa3oM, CyOBEKTHBINI COCTaB U COfiepKaHMe 00513aHHOCTM IO NIPU-
HATUIO pelleHns 06 oOpalleHnn B CyJl Ha YpOBHE yXKe KOJIETMaTbHOTO OpraHa
MCYepIIbIBalolIle KOPPEKTHBIM 00pa3oM B 3aKOHe He 0003HaU€eHBbI.

5. O0ecneyeHue CPOYHOCTU NPUHATUSA peLueHnsa
C TOYKM 3peHna 3aKoHa 0 0aHKPOTCTBE U KOPNOPaTUBHOIO
3aKoHOoAaTeNnbCTBa

[lanee BO3HMKaeT BOIIPOC O COYETAHNI CPOKOB, YCTAHOBJICHHBIX CT. 9 3aKOHa O
0aHKPOTCTBE, CO CPOKAMH, IIPEYCMOTPEHHBIMY J/IsI IPOBEIEeHN S BHEOYEPETHOTO
ob11ero cobpanmsi KOpIOPaTUBHBIM 3aKOHOAaTenbcTBOM. 1o 1. 2 ct. 55 3akoHa
00 aKIMOHEPHBbIX 001[ecTBaX BHeOUYepeqHOoe 0biiee coOpaHye aKI[MOHEPOB, CO-
3bIBaeMoe 110 TpeOOBAaHNUIO PEeBU3MOHHOI KOMICCHUM 00IIeCTBa, ayfuTopa obie-

!> B Hayke HEOJ[HOKPATHO MOAYEPKIBAIOCH B)KHOE 3HAYEHIE YCTAHOB/ICHS JIETaIbHOTO OC-
HOBaHNS [l IPVYMEHEHMsI CAaHKIMIT K YIaCTHUKAM, CO3[AIOLINM Ge3BbIXOHbIE CUTYAL[UN IIyTeM
YKJIOHEHNsI OT y4acTisi B paboTe BBICIIETO OpraHa KOPIIOPALNMI [0 BaXXHBIM /I Hee BOIIPOCAM,
4TO MOXKET IPMBECTH K Iapanndy ee gesrenbHoctu [Cannukosa JI.B., 2015: 138].
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CTBa WIV aKLMOHEPOB (aKIMOHepa), AB/IAIIIMXCS BIafie/ibIlaMyl He MeHee 4eM
10% roocyouyx akiuit 0011ecTBa, JOKHO OBITh IPOBEieHO B TedeHMe 40 nHeit
C MOMeHTa TpeOOBaHNs O IPOBeAEHN BHeOUepeHOTO obuiero cobpanmsa. Ove-
BUJIHO, 3aKOHOZATeIb, YCTAaHAB/IMBAsA YKA3aHHBIN CPOK, PYKOBOZICTBOBA/ICA 00D-
eKTVBHBIMJ BO3MOXKHOCTSAMM II0 YBEJOMJIEHMIO M CO3bIBY BCeX aKI[MIOHEPOB U
IPUHATUIO VHBIX MeP, HeOOXOAUMBIX J/isI 0OecriedeH s HaJIeXKallero mpoBefie-
Hus1 cobpanus. Eciu 661 10-iHeBHBII CPOK, BHE3AIMHO 3aKpeIIeHHbIl 3aKOHOM O
0aHKPOTCTBE, ABJIA/ICA Pa3yMHO JOCTATOYHBIM /1A IPOBEEHN TAKOTO 3a4aCTYI0
MacIITabHOTO MepOIpUATIs, KaK BHeodepeHoe obiiee coOpaHue, eBa i IO
3aKoHy 00 aKI[MOHEPHBIX 00IIecTBaX VIMeNIO Obl CMBIC/ YCTaHAB/IMBATh CPOK Ha
LIeJIBII MecA1] OOJIbIIIE.

O6pauraer Ha ce6s1 BHMMaHIe yTBEpXK/IeHIe, cofepkaleecs B a63. 7 1. 13 [To-
cranoBnenus Ilnenyma BepxosHoro Cypna Poccmiickoit @epgepaunm Ne53: «Co-
OTBETCTBYIOLIee IIPUBEJIEHHbIM YC/IOBVAM KOHTPOJIVMPYIOLee MN[0 MOXET ObITh
IPUBJIEYEHO K CyOCHMapHOI OTBETCTBEHHOCTY IO 00sI3aTe/IbCTBAM, BO3HMK-
VM TIOCTIe MICTeUeHM COBOKYITHOCTH IIpeJie/IbHbIX CPOKOB, OTBEJIEHHbIX Ha CO-
3bIB, IIO[JTOTOBKY U IIpPOBeleHNe 3acelaHls KOIerMaabHOTO OpraHa, IpUHATHe
perieHns 06 obpaleHnu B Cyf C 3asiB/IeHNeM O OaHKPOTCTBE, Pa3yMHBIX CPOKOB
Ha MOATOTOBKY U IOfIady COOTBETCTBYIOLEro 3asABneHM:A. [Ipy aToM Ha3BaHHaA
COBOKYITHOCTb CPOKOB HauylMHaeT Teub 4yepe3 10 mHel co AHA, KOTZa IpUBJIeKae-
Moe JINIIO Y3HAJIO MIN BOJDKHO ObUIO Y3HATh O HEUCIIOJTHEHUM PYKOBOJUTENIEM,
JIMKBUIAIVIOHHON KOMUCCHEN TO/DKHMKA 005A3aHHOCTY 10 0OpalleHNIo B CYH C
3asB/IeHMeM 0 6aHKpoTcTBe (ab3ar] mepBblit myHKTa 3.1 cratby 9 3akoHa 0 OaH-
KpOTCTBe)». Mexxay TeM B a63. 1 1. 3.1 yka3aHHOII CTaTbU TOBOPUTCS O APYTUX
CPOKax — O JIeCATUJHEBHOM CpOKe IPOBefieHNsI COOpaHysl cO JHA TpeOOBaHuUsA O
€ro CO3bIBe.

AHanm3 HOpM cT. 9 3aKkoHa 0 GaHKPOTCTBE He ITO3BOJIAET ONPENE/NTD, 3a CUeT
4ero ¥ KakyM oOpasoM obecieymBaeTcCs CTONMb pafyKaabHOE YBeIMdYeHue Obl-
CTPOTHI IPOBEZIeHIsI BHEOYEPETHOTO 001I1ero cobpaHms, KaK MEHAITCSA BO3MOXK-
HOCTH COBeTa AMPEKTOPOB U Kakue (paKTOpbI MOBBIIIAIT OIEPaTUBHOCTD cOopa
aKI[MIOHEPOB, KOMYECTBO KOTOPBIX TEOPETUYECKI MOXKET ICYNCTIATHCA COTHAMMA.
CopneprkaHue MOBECTKY JHA HUKAK He MOXKeT ABIATHCA TakuM (pakTopoM. Jaxe
VIS TIpeBapUTEe/IbHOTO O3HAKOMJ/IEHNS ¢ MHQOpMalueil i1 NIPUHATUSA CTONb
17100aIbHOTO 1 HeOOPaTUMOTO pelieHus 10-JHEeBHBIN CPOK He SABJISAETCA Cepbes-
HbIM. bojiee TOro, MMeHHO BaXXHOCTb pacCMaTpPUBAaeMOTo BOIIpoca fieflaeT Kpaii-
Hell COMHUTE/IbHBIM BO3MOXKHOCTb IIPOBEZIEHNS COOPaHMSI B PEXXIME «9KCIIPECC»,
YIUTBIBasI, YTO PelIeHVe TAaKOro cOOpaHs, KaK U pelieHne abcomoTHO MH060ro
Apyroro obuiero cobpaHusi, aKIVIOHep MOXeT OCIIOPUTD 110 OOLIMM OCHOBaHU-
AM. YKOPOUYEHHDIII B YeThIpe pa3a CPOK MPOBEeHN s CTAHAAPTHBIX MEPOTIPUATHI
TI0 CO3BIBY 00111eT0 cOOpaHMs IBHO He CIIOCOOCTBYET ero 6e3yIpeyHOCTY C TOUKU
3peHNs COOTBETCTBMA HOPMaM 3aKOHa, II0/I3aKOHHBIX AaKTOB 1 YCTaBa.
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BeltensnoxxeHHOe SIB/ISIETCS ITOYBON /ISl CIEAYIOIIEr0 BOIPOCa: KaKOBBI Oy-
IYT MOCTeACTBYS OaHATIBHOTO OTCYTCTBMS KBOPYMa IIPY TaKMX CXKATBIX CPOKax
nposesieHNs cobpanna? @opmMaabHO 0053aHHOCTb COOTBETCTBYIOLIETO OpraHa Mo
IIPOBEZIEHNIO COOPaHs B 9TOM Cydae cob/iofieHa He Oyzier.

3akJoueHue

AHanus npo6enoB 1 MPOTUBOpeYMii BO3BpAIjaeT HAaC K BOIPOCY O HEOOX0-
IMIMOCTY pacIlpeHNsA KPyra OTBETCTBEHHBIX /NI B 3aBUCUMOCTY OT OpraHM3a-
I[MIOHHOJ (OPMBI JO/DKHIUKA, a TaKXXe OT pacIpefie/leHNs] KOMIIETeHLIUN, B TOM
9JIC/Ie B COOTBETCTBUM C YIPeUTETbHBIM JOKYMeHTOM (Tak, B OOO MoxeT OBITh
06pa3oBaH COBET AMPEKTOPOB, HO €r0 ITOJTHOMOYNS 3aBUCAT OT BOIN YUpenuTe-
JIelt, 3aKpeIIeHHOI B ycTaBe). PanyoHanbHO BBeCTM 0pULIMAIbHYIO 00SA3aHHOCTD
PYKOBOAMTEJIS 1IO YBEJOM/ICHUIO OPTaHa, OTBETCTBEHHOTO 3a IIPOBefieHNe 0o01Ie-
ro cobpanus (B IepByI0 O4epenb pedb MAET O COBeTe JUPEKTOPOB B aKIMOHEP-
HOM 001I1eCTBe) U IIPY ee CBOeBPEeMEHHOM VICIIOTHEHNY YCTAaHOBUTD COMMUAAPHYIO
OTBETCTBEHHOCTb NpY 0e3[eiiCTBUM YWICHOB COBeTa 110 MHUIVMPOBAHMIO BHEO-
4yepefHOro o61iero cobpanys. YUnTbIBas KOJUIETMAIbHbIN IPUHINIT TIPUHATAA
pelIeHVsI COBETOM JVIPEKTOPOB, IIOIaraeM, 4To IJI HUX JO/DKHO OBITh aKTyaslb-
HO TIpaBWIO, ycTaHOBNIeHHOe B II. 11 IToctaHoBneHNA Ne 53 (IpUMEHUTENbHO K
YIeHaM JIMKBUJJALIVIOHHOV KOMMCCHUM), COITTACHO KOTOPOMY «HE HECYT OTBET-
CTBEHHOCTDb 3a HeTofiadyy (HecBOeBpPEMEHHYIO IOflady) 3asABeHUA NO/DKHUKA O
COOCTBEHHOM 0aHKPOTCTBE YIEHBI TMKBUJALVOHHON KOMUCCUY, KOTOpbIE Jieli-
CTBOBa/N JOOPOCOBECTHO, IIPVMHAB BCe 3aBUCAINE OT HUX MepPbl, HEOOXO/MIMbIe
JUTS TIOfla4y KOMMCCHeTT 3asiB/IeHs 0 OAaHKPOTCTBe (B YaCTHOCTM, TpebOoBamu co-
3bIBa COOpaHMsA WIEHOB KOMUCCUM, TOJIOCOBA/IM 32 IIPUHSATIE COOTBETCTBYIOLIETO
pelIeHys u T.J.), OGHAKO UX IO3UINsA He ObUIa MoAjepKaHa APYTUMU WIeHaMU
JIMKBUAIVIOHHOM KOMUCCUM». AHQJIOTMYHBIM 00pa3oM JJaHHAs yCTAaHOBKA SIBJIsA-
eTCs CIIPaBeflIMBOM U [/IA WIEHOB COBETa JUPEKTOPOB, JOOPOCOBECTHO COBEp-
IIABIINX AeiCTBNA, HalIpaBJIeHHbIe Ha CO3bIB 3acefjaHMA /1A IPUHATHA pellleH N
0 TIpoBeeHNY 0011eTo COOpaHuA.

B cBoI0 Ouepenb, YKIIOHEHME aKIMOHEPOB OT obecIiedeH st KBOpyMa Ipu J10-
Ka3aHHOCTM HaJyIeXallero MHGOPMUPOBAHNUA UX COBETOM JUPEKTOPOB O IPO-
BeJIeHUM COOpaHVsI C COOTBETCTBYIOLIEN [TOBECTKOI JHS 3aKOHOMEPHO JIO/DKHO
BJIeYb PACIPOCTPaHEHMe OTBETCTBEHHOCTY U Ha HUX, 3a MCKIIIOYeHNeM 00CTOsI-
TE/IbCTB, OJHO3HAYHO CBUJIETE/IbCTBYIOIUX 00 OOBEKTMBHOI HEBO3MOXKHOCTU
obecrieunTh CBOE y4acTye Jake yepes IpefCcTaBUTeNs, MO0 CUTYaluy YTPO3bI
i Hacws. UTo KacaeTcs rolocoBaHMsA «IIPOTUB», TO IIpUBJIeYeHMe K CyOcH-
IMApHO OTBETCTBEHHOCTM aKIMOHEpa BO3MOKHO TOJIbKO IIPU [JOKAa3aHHOCTU
OYeBUJHOCTY Ha MOMEHT IIPOBeJieH s COOpaHMs HaMn4nsl OCHOBAHUSA IIPUHATIUA
IIOJIOXKVTE/ILHOTO pellleHNs 10 BOIIPOCy 06 oOpaleHni B Cyf,.
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[Tonaraem, YTO MeCSYHBII CPOK, YCTAHOBJIEHHDII /151 0OpallieH st PYKOBOJ-
TeJIA B CyJ, BIIOJIHE afleKBaTeH I CO3bIBa KOMIIETEHTHBIM OPTraHOM BHeO4epe[-
HOTo 00111ero cobpaHus Jyid pellleHNs BOIpoca 06 oOpalleHnn B Cy[ C 3asBe-
HIeM O 0aHKpPOTCTBe. PasymeeTcs, Takoll CpOK CJIefyeT YCTAaHOBUTb C MOMEHTa
peanusanuy pyKoBOAuTeIeM 00513aHHOCTY 110 MTHPOPMIPOBAHNIO COBETA AMPEK-
TOPOB aKIMOHEPHOTO 00IIeCTBa O BOSHMKHOBEHMY OCHOBAHUII J/Is OOpalljeH st
B CyI, ¥ 9TOT CPOK JJO/DKEH OBITh MAaKCHMaIbHO CKaThIM. Ecn e peun uger 06
ob11ecTBe C OrpaHMYEHHOI OTBETCTBEHHOCTBIO, TO, 10 00IIeMy IIpaBuILy, Y INLIA,
3aHMMAIOIIETO JIO/DKHOCTb €IVMHOINYHOTO VICIIOTHUTE/IBHOTO OpraHa, 00s3aH-
HOCTb 10 CO3BIBY BHEOYEPEJHOro 00111ero cobpaHms H0/DKHA BOSHUMKHYTD Hemo-
CPeICTBEHHO C MOMEHTa OOHAPY)KeHMsI COOTBETCTBYIOLINX OOCTOATE/IbCTB.

B menmsax JocTVOKeHMS rapMOHMYHOTO COYETaHMs 3aKOHOMATENbCTBA O OaH-
KPOTCTBE C K/II0UEBbIMU I10/I0KEHMAMY KOPIIOPAaTUBHOTO 3aKOHO/IaTe/IbCTBA Pa-
60Ta HaJ KOHIIENTYaJTbHBIMJI OCHOBaMJ MeXaHM3Ma OTTPaHIYEeHNA IPAaBOMEPHO-
rO MOBEIEHNs BCeX JINLI, VMEIOUIVX IOTHOMOYMS (BO3SMOXKHOCTD) IOBIMATD Ha
IPUHATIE pellleHns 06 oOpallieHuy B CyHl, OT IPOTUBOIIPABHOTO, JO/DKHA ObITH
npopo/pkeHa. HepooreHka ocoOeHHOCTe)I KOPIOPAaTUBHOM CTPYKTYPBI HOJDK-
HJKa CIIOCOOHA OKa3aTh HeTaTMBHOE BIMsAHUE Ha 9QPeKTUBHOCTD MPYMEHEHNUs
CyOCUaMapHOIl OTBETCTBEHHOCTH IO PACCMOTPEHHOMY OCHOBAHMIO KaK MHCTPY-
MEHTa 3allThI IIpaB KPEIUTOPOB, B CBA3M C YeM JOCTV KEHNE ITIPAaBOBOII OIpefie-
JIEHHOCTM T10 K&K/JOMY acIIeKTy YCTaHOBJIEHN:I OCHOBAHMII TAKOJ OTBETCTBEHHO-
CTU SIBJISIETCS] IPMOPUTETHOI 3a1adeil B paMKax fanbHeliiero pehopMupoBaHmsi.
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Abstract

The article is devoted to the analysis of the problems concerning the definition of the
grounds of subsidiary liability of those who are responsible for initiation of the insolvency
process by filing the debtor’s petition. The emphasis is put on the results of the bankruptcy
legislation reform of 2017: the research covers court practice over the period of last three
years; gaps and controversies of the renovated legislation revealed by representatives of
the legal doctrine. One of the key aspects of the research is the correlation of the novels
of bankruptcy legislation with the basic current rules regulating corporate relations.
The role of the director of the corporation is examined in correlation with other bodies
or controlling persons who directly influence his / her decisions regarding filing the
bankruptcy petition or refraining from doing this. The authors highlight the ambiguity
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of the situation when there are two or more chief executive officers who can potentially
represent opposite positions of different shareholders within the pre-bankruptcy period.
Special attention is given to the problem of non-logical correlation of powers of the chief
executive officer and the general meeting of shareholders authorized to make a decision
on the liquidation of the corporation. The formal absence of grounds of liability of the
members of the collegial bodies of the corporation and controlling persons (such as
shareholders putting pressure upon the director in order to avoid the initiation of the
insolvency process at the stage of the occurance of the debtor’s obligation to file the
petition) seems to be a major gap in current legislation. The authors are demonstrating
the necessity of spreading liability on the informed members of the board of directors
and controlling persons, non-acting or acting against filing the petition. Also the research
presents the analysis of the legal barriers for imposing the initial obligation to make a
decision to file a bankruptcy petition on the collegial body of the corporation, such as
uncertainity of the scope of persons liable for non-using the right to request to convene
an extraordinary meeting of shareholders; ignorance of the role of the board of directors
in the corporation; lack of attention to differences in the scope of powers of the general
director in a joint-stock company and a limited liability company; impossibility to demand
to vote for liquidation; unreasonably shirt terms of convening an extraordinary meeting
under the new rules of Bankruptcy Act. The authors are proving that the scope of liable
persons should depend on the type of the corporation. The conclusions concerning the
limits of shareholders’ liability are suggested as well.

Keywords

insolvency of a corporation; subsidiary liability; duty to file a bankruptcy petition;
correlation of the powers of the corporation’s bodies; shareholders’ liability; controlling
person; extraordinary meeting of shareholders; foreseeing of bankruptcy; duties within
the period of foreseeing of bankruptcy.
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NMoHaTE  NpUupoAa CNOPTUBHON
OTBETCTBEHHOCTM

M.O. ByasHoBa

Mpodeccop, AenapTaMeHT Teopuu npaBa U MeXOTPaCNeBbIX PUONYECKUX OUCLUM-
NAnH HaLLI/IOHaJ'IbHOFO mncenenoBatesibCKoro yHmeepcuteTa «BblcLliaga wkosa 3KOHOMU-
Kn», OOKTOP topuanydeckux Hayk. Agpec: 101000, Poccuiickaa d@enepauns, Mocksa,
yn. MacHuukad, 20. E-mail: mobuianova@yandex.ru

AHHOTauma

B ctaTtbe nccnenyercs noHATUE CNOPTUBHOM OTBETCTBEHHOCTU U ONPEAENSEeTCS ee npaso-
Bas npupoga. MpmneoouTca nonemMuka B3rnsg40B pPaaa yYeHbIX Ha onpeneneHne noHsTUA
IOPUANYECKON OTBETCTBEHHOCTU. ABTOP (DOPMYNMPYET MOHATUE OPUONYECKON OTBET-
CTBEHHOCTM — 3TO MPaBOOTHOLLEHME, BO3HMKaOLWee 13 dakta npaBoHapyLLUEeHUS Mexay
npaBoHapyLnTeNeM, NOTEPMNEBLUMM N rOCYAAPCTBOM, B KOTOPOM 00S13aHHOCTb MpPaBOHa-
pyLUMTENS NpeTepneTb HeGnaronpUATHLIE NPaBOBbLIE NOCEACTBUS CBOMX MPOTMBOMNPAaBHbIX
[EencTBNN COOTBETCTBYET, BO-NEPBbIX, 0693aHHOCTY rOCy4apcTBa NPUMEHUTL K HEMY Mepbl
roCyoapCTBEHHOIO MPUHYXAEHMWS, 1, BO-BTOPbIX, MPaBy NoTepnesLuero TpebosaTb OT rocy-
[apCTBa NPUBAEYEHNS NPaBOHAPYLUNTENS K IOPUOMYECKON OTBETCTBEHHOCTU U BO3MELLLE-
HUS ywepba. JaHHbli noaxon K MOHMMAaHUIO IOPUAMYECKON OTBETCTBEHHOCTU A0JIKEH CIy-
XUTb METOO0JI0MMYECKON OCHOBOW PaCCMOTPEHUSA MOHATUSA CNOPTUBHOM OTBETCTBEHHOCTU
1 No3BONSIET BoJee LieneHanpasieHHO MCCeA0BaTb ee CoaepxaHue. B ctatbe fokasbiBa-
€TCH, 4TO CMOPTUBHAS OTBETCTBEHHOCTb ABMSIETCS CAMOCTOSTENbHbLIM BUAOM IOPUANYECKON
OTBETCTBEHHOCTN. CnopTnBHasA OTBETCTBEHHOCTb MpeacTaBnseT coboi npaBoOBOE OTHO-
LeHne, BO3HuKLWee 13 dakTa HapyLLIEHUS NPUHATBIX B YCTAHOBIEHHOM 32KOHOM nopsake
CMOPTUBHbLIX HOPM U Npasui GU3N4ECKNUM JINLLOM (CIOPTCMEHOM) NN GUSKYIIbTYPHO-CMNOpP-
TUBHOW OpraHu3aumen, Npu3HalLWwyMm Takme HOpPMbl, CoaepXaHemM KOTOPOro ABngeTcs
00683aHHOCTb HAPYLUMBLUErO CMIOPTUBHYIO HOPMY CYyObekTa GU3NYECKON KyNbTypbl U criopTa
npetepneTb HeGNaronpuUaATHbIE NOCAEACTBUS, NPELYCMOTPEHHbIE CaHKUMEN CMOPTUBHOMN
HOPMBbI, 1 3aKPEeNIEHHOE B 3aKOHE NPaBo 06LLEPOCCUIACKOWN CMOPTMBHOW opraHn3daumnn (de-
aepauum) npUMeHUTb K NpaBoHapyLLUNTENO NPeAYCMOTPEHHbIE CMOPTUBHLIMWU NpaBuiaMu
Mepbl MPUHYXAEHNSA. XapakTepHbIMU YepTaMu CMOPTMBHOW (CNOPTUBHO-NPaBOBON) OTBET-
CTBEHHOCTU, OTINYAIOLMMM €€ OT UHbIX BUOOB I0PNAMNYECKON OTBETCTBEHHOCTHU, ABJISAIOTCS:
0COBEHHOCTN CYyObekTa CNOPTMBHOW OTBETCTBEHHOCTU, 3aK/OYaOLMECS B TOM, YTO Npu-
BJIEYEHMIO K CMOPTMBHOW OTBETCTBEHHOCTU MOOJIEXUT NULO, NMPU3HaloLee ChOPTUBHYIO
HOPMY; 0COBEHHOCTU NPUMEHSIEMbIX MEP MPUHYXAEHWS, 3aK/TI04alOLLIMECS B TOM, YTO Mepbl
NPUHYXAEHNSA K MPaBOHAPYLLUNTENIO YCTAaHABIMBAIOTCH N NPUMEHSAIOTCH HEroCcyaapCTBEH-
HOW opraHusaumnein (06LLEPOCCUINCKON CNOPTUBHOM deaepaumert) no NpsMoMy yrnosHOMO-
4yMlo rocynapcTea, 3adUKCUpPoBaHHOMY defepasnbHbiM 3aKOHOM. YKasaHHbIe YepTbl 00y-
CNOBAMBAIOT OCHOBHYIO CreundrKy CHOPTUBHON (CNOPTMBHO-NPABOBOM) OTBETCTBEHHOCTH.
Ota cneumdurka COCTOUT B TOM, YTO, BYAyYM IOPUAMHECKON OTBETCTBEHHOCTbIO, CMOPTUB-
Hasi OTBETCTBEHHOCTb HeceT B cebe HEKOTOpbIe (OCTAaTO4HbIE) MPU3HAKM OTBETCTBEHHOCTU
00OLECTBEHHON.
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BeepeHue

Bomnpoce! oopuanyeckoit (IipaBoBoii) OTBETCTBEHHOCTI BCETZia HAXOAMUINCD B
[IeHTpe BHUMAaHUS YYEHBIX-IIPAaBOBEJOB. AKTya/lIbHOCTD 9TUX IIPO6IeM 00yC/IOB-
JIeHa TeM, YTO OHU HEIIOCPEe[ICTBEHHO 3aTParuBaloT MHTEPECH! IMYHOCTI U 0011e-
CTBa, @ UX pelIeHNe CIOCOOCTBYeT YKPeIICHNIO COLMATbHON CIpPaBelINBOCTIL.
B TO >Xe Bpems AMHaMM3M OOIeCTBEHHBIX OTHOIIEHMI, YCIOKHEHME MEX/TNY-
HOCTHBIX CBA3€J1 ¥ OTHOLIEHWIT TNMYHOCTH € OOIeCTBOM, TPaXK/aH C TOCY/JapCTBOM
BeJIyT K UISMEHEHVSIM B COJIepYKaHNM U TOHATUM IOPUANIECKOI OTBETCTBEHHOCTH.

Oco6y10 ocTpoTy npobIeMbl IOPUANYECKOI OTBETCTBEHHOCTH NPUOOpETaIoT
B 06acTyt HpU3NIeCKOI Ky/IbTYpbI 1 CIIOPTa. AKTVBHOE BOBJIEYEHVE B CIIOPTHB-
HYIO JIeATeJIbHOCTb MacC HacCe/IeHNsA, yBe/IMUeHNe KOIMYEeCTBA CIIOPTUBHBIX Me-
POLIPUATHIT ¥ POCT GUHAHCOBBIX CPEACTB, OOpamanmuxcsa B chepe Gprsnueckoin
KY/IBTYPBI 1 CIIOPTa, CIIOCOOCTBOBA/NM TaKXKe POCTY HApPYIIEHMI CHOPTUBHBIX
HOPM 1 IIPaBIJI, B TOM YNC/Ie OHUX U3 Harbo/Iee ONACHBIX U3 HUX — HapYLIeHWIT
AQHTUIONMHIOBBIX IpaBWlL. [Ipn aToM adpdexTuBHasA NTpoduUIaKTIKA M TPOTUBO-
JiefiCTBIe CIIOPTMBHBIM [IPAaBOHAPYIIEHMSM 3aTPYAHAIOTCS HECOI/TACOBAHHOCTBIO
HOPM CIIOPTMBHOTO IIPaBa, PEryINpPYIIX OCHOBAHNA Y HOPS/IOK IPUBJICYEHNA
BMHOBHOTO /IMI[A K CIIOPTUBHOJ OTBETCTBEHHOCTY, OIIPe/e/IAI0IUX ITOPS/JOK Ha-
JIO>KEHMSI ¥ CHATYS CIIOPTUBHBIX B3bICKAHMIA.

YkasaHHbIe 00CTOATENIbCTBA 000CTPUIN IIPOOIEMY CIOPTUBHOI OTBETCTBEH-
HOCTM, KOTOpasi CTaJia IPUBJIEKATh MTOBBIIIEHHOE 00IjecTBeHHOe BHUMaHme. OT-
MedeHHbIe HeraTVBHbIe TeHAEHINN B Pa3BUTUM PU3MUECKOI KYIbTYPBI 1 CIIOPTa
YCWIMBAIOT HEOOXOAMMOCTD MOBBIIIEHNA 9P (PeKTMBHOCTI IIPAaBOBOTO PETYINPO-
BaHV CIIOPTUBHOI IOPUINYECKOI OTBeTCTBeHHOCTH. OJJHAKO pelleHye JaHHOI
3ajia4yt HEBO3MOYKHO 0€3 TeOpeTIYeCKOTO aHa/IM3a CaMOTO ITOHATVS CIIOPTUBHOM
OTBETCTBEHHOCTH, €€ IIPUPOJbI, YTOUHEHNs er0 COIEP>KaHus ¥ 0COOEHHOCTEI.

1. MoHsiTME M BUADbI OPUANYECKON OTBETCTBEHHOCTHU

B ropupndeckoit muTepaType BBIIENAIOT TO3UTHUBHYIO (epcnekTnBHYI0) [Ko-
geB B.A., 2015: 84] u HeraTuBHYIO (PeTPOCIIEKTVBHYIO) IPAaBOBYI0 OTBETCTBEH-
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HOCTb. [Tof mepBoi HOHMMAIOT 00513aHHOCTD IMYHOCTY COOJTI0aTh HOPMBI ITpaBa
Y IeVICTBOBAaTb B COOTBETCTBUU C MX Ipepgnucanusamu. Ilox BTropoit — o6s3an-
HOCTb JINYHOCTY IpeTepIeTh HeOIaronpuaTHbIe IOC/IeCTBUA CBOUX IeVICTBUI,
BbIpasuBIINeCs B HapyIIeHMM JeiicTBywollell HopMmbl npasa [Kyapssues B.H.,
1986: 287]; [yxno H.A., 2012: 37].

[ToHsATIE OTBETCTBEHHOCTY HEOZHO3HAYHO TPAKTyeTCsl B foKTpuHe. Hamboree
PacIpOCTpaHEHHO TPAKTOBKOI IOPUANIECKON OTBETCTBEHHOCTY ABJIAETCA €€ I10-
HVMaHMe KaK 0053aHHOCTY JIUIIA, COBEPLIMBIIETO IIPaBOHAPYIIEHIE, IPeTePIIETh
HeOmaronpusTHbIe 11 Hero nocnenctsus [[Ipokonosuy I.A., 2003: 16]; [JInnua-
cxmit [1.A., 2014: 37-51]; [XamukoB A.H., 2015: 26]. Tax, no muenuio B.A. JIykbs-
HOBA, «IIOJ] IIPAaBOBOJI OTBETCTBEHHOCTBHIO CIefyeT IIOHNMATh 0053aHHOCTD, BO3J/IO-
JKEHHYI0 Ha CyOBEKT OTHOIIEHMII, PEryIMPYeMbIX IIPAaBOM, U BbI3BaHHYIO HEKUMMU
COOBITVAMM, IPON3OIIEAUIMY B cepe NAHHBIX OTHOIIeHuI» [JIykbaHos B.A.,
1999: 64]. Takas To4Ka 3peHNS B IPUHIINIIE COOTBETCTBYET OOBIJCHHOMY ITOHVMa-
HIIO0 OTBETCTBEHHOCTM KaK CBOero popa ob6ssanHoctu. K mpumepy, B CoBpemen-
HOM TOJIKOBOM CJTIOBape PYCCKOT'O f3bIKa YKa3bIBA€TCsA, YTO OTBETCTBEHHOCTb — 3TO
«HeoOXOIVMOCTD IaBaTh OTYET B CBOMX AEVICTBIAX, IIOCTYIIKAX U T.IL; 00A3aHHOCTD
OTBeYaTh 32 X BO3MOXKHBIE OcencTBus» [CHapckas C.M., 2003: 469].

OpHaKo TeopeTnIecKoe MOHATIE Y TePMIH OObIIEHHOTO sI3bIKa He paBHO3HAY-
HBI 110 CBOeMY cofiepKaHuio. CBefleHMe I0pUANYECKO) OTBETCTBEHHOCTH K I0pM-
ANYIECKOil 00A3aHHOCTY He BIIOJIHE IIPaBOMEPHO. TpaKkTOBKA OTBETCTBEHHOCTU
KaK 00513aHHOCTM He YYMUTBIBaeT TaKye IopUaudeckiie peHOMEeHBI, KaK IpUBIIe-
JyeHMe K IOPUANYECKOl OTBETCTBEHHOCTH JIMIIA, COBEPLIMBIIErO IIpaBOHApYyIIe-
HII€e, C OTHOBPEMEHHBIM OCBOOO>K/IEHMEM €r0 OT HaKa3aHu (T.e. OT 00513aHHOCTH
IpeTeprieTh HeOMaroNpuUATHBIE IS HETO IIPABOBbIe MTOCTENCTBA), ¥, HA0OOPOT,
0CBOOOXK/IeHe TTPAaBOHAPYIINTENS OT I0PUANYECKOI OTBETCTBEHHOCTI C COXpa-
HeHVeM 0053aHHOCTY BO3MECTUTD YiIep0, IPUYMHEHHBIN eT0 HellPaBOMEPHBIMIU
IeVICTBUSAMU. YKa3aHHbIE IIpaBOBble (heHOMEHBI TOKA3bIBAIOT, YTO IOPU/MUeCcKast
OTBETCTBEHHOCTb U IOpUAMYecKas OOg3aHHOCTb —pas3/INdaloniyecs IOHATHS,
He CBOAMMbBIE IPYT K Apyry. Kpome Toro, He BIIO/IHE TIOTMYHO BBOAUTH JOIOJ-
HUTEIbHBIN TePMUH (IOpUAMYECcKas OTBETCTBEHHOCTb), eC/M st 0003HaYeHMs
SIBJICHVSI Y>Ke MMeeTCs ¥ IIMPOKO VICIIONIb3YeTCsl MHOV TepMuH (fopuamdecKast
ob6s3anHoCTb). Crenyer cormacutbest ¢ A.H. XannkoBeIM, KOTOPBI BO3paxa-
eT IPOTVB MHTEPIPETALMU IOPUNIECKON OTBETCTBEHHOCTY KaK OOs3aHHOCTU:
«3mech BUAUTCA ABHAsA IMyTaHMILA B TepMyHONIOrUMU. CBOAUTD OTBETCTBEHHOCTD
K 00513aHHOCTY BPSIJ| /I JIOTMYHO, XOTsI OBl M3-32 HEORVMHAKOBOI 3TMMOJIOTUN
IAHHBIX CJIOB, HE TOBOPS yKe O pa3/IMYHOM COfIep>KaHMM M3/TaraeMbIX KaTeropuit
npasa» [Xammkos A.H., 2015: 30].

He no3BosseT afiekBaTHO OCMBIC/IUTD TIOHATHE IOPUANYIECKOI OTBETCTBEHHO-
CTY U IpUpaBHUBAHUE €€ K MCIOMHeHuo oba3anHoctu. [To muenmio C.H. Bpa-
TyCs, IOpUAMYECKass OTBETCTBEHHOCTb — OIIOCPe[JOBAaHHOE TOCY[apCTBEHHBIM
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HIpUHYKAEHMeM uconHenne obsizannoctu [Bparycs C.H., 2001: 81-82]. Vcmon-
HeHMe 00s3aHHOCTY — 3TO HEKOTOPBII IIPOLIeCC, COfiepyKaHyeM KOTOPOTO SIBJIs-
I0TCS OIIpefie/IeHHbIe JIeICTBUA (MM BO3JiepyKaHye OT AeVICTBUI) NIIA, Ha KOTO-
poro fgaHHasA 005A3aHHOCTb BO3JTIOXKeHA. MeX/y TeM OTBETCTBEHHOCTb B CaMOM
06111eM CMBICTIe eCTh HEKOTOpOe COCTOsTHIe CyObekTa mpaBa [bapanos B.M., 1998:
7-8], xapakTepusyeMoe HeoOXO[MMOCTBIO UCIIOJTHEHVISI HEKOTOPOIT 00A3aHHOCTU
[A6mymaeB M.V., 2004: 328], T.e. IopupuuecKas OTBETCTBEHHOCTD IIPE/IIECTBYET
VICTIOTTHEHUIO 00SI3aHHOCTY U He C/IMBAETCS C Hell.

bnuska BpilIeyKasaHHOI TOYKe 3peHMA MO3MIINA AaBTOPOB, CBA3bIBAIOIINX I10-
HATUE IOPUNIECKOI OTBETCTBEHHOCT C IOHATIEM TOCYlapPCTBEHHOTO IIPUHYXK-
IeHVA ¥ pAaCCMAaTPUBAIOIINX OTBETCTBEHHOCTD KaK IIPMMeHEeHe K IPaBOHAPYIIN-
TeJII0 IPUHYAUTEIbHBIX Mep BosfelicTBuA. B wactHocty, O.3. JleiicT monaraer,
4TO «IOPUANYECKON OTBETCTBEHHOCTbIO Ha3bIBAETCs IIPMMEHEHNe K MLy, COBep-
MIMBILIEMY IIpaBOHApYLIeHMe, Mep TOCYAAPCTBEHHOTO MPUHYX/IeHNA, IIPefLycMOo-
TPEHHBIX CaHKI[Vell HapYIIeHHO HOPMBI, B YCTAHOBJIEHHOM Ji/Is1 3TOTO IIpoliec-
cyanbHOM Hopszake» [Mapuenko M.H., Jleiict O.3., 2002: 468]. ITo mHeHm0 A.B.
BenrepoBa, «ropyujudeckas OTBeTCTBEHHOCTb — OIHA 113 POPM roCcyiapCcTBEHHO-
ro IPUHYXJeH)s, obeclieyyBaoIlero IpaBoByw cucreMy obmectsa. Ilo cyrn,
3TO BCETZa OTpUIIaTe/IbHAA PeaKLMsA roCyjapCcTBa Ha IPOTUBOIIPaBHOE JieliCTBIE.
OTa peakuys CofiepKUT HeOIaronpuATHbIE OC/IeACTBUA /LA IPaBOHAPYLINTEIA,
yCTaHOBJIEHHBIe ITpaBoM» [Benrepos A.b., 2000: 468].

31ech crieflyeT BBIIBUHYTD Te K€ BO3pa)keHMs, YTO I B OTHOILIEHMM TIOHMMA-
HUS IOPUONYECKON OTBETCTBEHHOCTM KaK MCIIONHEeHMs 00si3aHHOCTH. Peakuns
TOCyJapCTBa Ha MpaBOHAPYIIEHNE B Bl MIPUMEHEHN K JIMILY, JOIYCTUBIIEMY
HapylleHMe [eiiCTBYIOIell HOPMBI IIPaBa, MeP TOCYlapCTBEHHOTO IPUHYXIEeHNA,
3TO YCTAQHOBJIEHHAsl 3aKOHOM IIpoliefiypa (T.e. HEKOTOPBIil MpoIfecc), KOTOPbI
BO3HMKAET I10CTIe COBEPIIeHM S IPAaBOHAPYIIEHNA U B OTHOILEHNY JINIIA, IPUBJIe-
YEeHHOTO K IOPUANYECKOIl OTBETCTBEHHOCTH. TakuM 00pa3oM, Kak 1 B OTHOILIe-
HVM VICHOTHEHMs 00s3aHHOCTH, I0pUAMYECKast OTBETCTBEHHOCTD IIPe/IIeCTByeT
IPVYMEHEHNIO Mep TOCYIapCTBEHHOTO IPVHY>KAEHVIA 1 He MOXKeT OBbITh CBeJleHa K
TaKOMY IIPMMEHEHMUIO.

VHorpa ropupndeckast OTBETCTBEHHOCTb OTOX/IECTBIISETCS C COOCTBEHHO Me-
PpoJi rocyapcTBEeHHOTO NMpuHYX/eHns. Tak, mo mHeHmio B.A. KucnyxnHa, «ropu-
JM4ecKasi OTBETCTBEHHOCTD (HeraTyBHasl, peTPOCIIEKTUBHAs) ONpefie/nsieTcsl Kak
Mepa rOCy/JapCTBEHHOTO IIPUHYXK/IeH!sA, OCHOBaHHasl Ha IOPUANYIECKOM 1 001Ije-
CTBEHHOM OCY>KI€HIM IIOBEeHNs IPaBOHAPYILUTE/IA, ¥ BBIPAXKaeTCs B yCTaHOB-
JIEHVUM JIJIs1 HETO OIIpefie/IeHHBIX OTPUIIATe/IbHBIX ITOCTeACTBUIT B POpMe OrpaHiu-
YeHNI INYHOTO, MMYILIeCTBEHHOTO U MHOTO nopsAaka» [Kucryxun B.A., 2002: 28].

[Tonaraem, 4TO IOPUANIECKYIO OTBETCTBEHHOCTb HEJIb351 OTOXKAECTBIIATD C Me-
paMi TOCYIapCTBEHHOTO IPUMHYXAeHusA. IIpaBoHapymmrenp MOXXeT M30eXaTh
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IpYMEeHEHUA K HeMy Mep NpVHYAUTE/NIbHOTO XapaKTepa, OFHAKO IopuUdecKas
OTBETCTBEHHOCTb 32 €r0 AEVICTBUA C Hero Ipy 9TOM He cHuMaetcs. CaMo cyie-
CTBOBaHIe Mep TOCYAapCTBEHHOTO IPUHY>KIEH)s He O3HAYaeT Ha/INIusA I0pUAN-
JeCKOJl OTBETCTBEHHOCTY (OHM CYIIeCTBYeT IO CBoeil peanusanuy). Kpome toro,
IIpYMEeHEHVe Mep TOCYJapCTBEHHOTO IIPUHYKCHUS He COBIIA/IaeT II0 BPeMeHN C
MOMEHTOM BO3HUKHOBEHNs I0PUANYECKOT OTBeTCTBeHHOCTHU. Opuanyeckas ot-
BETCTBEHHOCTb MO>KET HACTYIIUTD, 8 IPUHYAUTe/IbHbIE MEPbI He ObITh IPUMeHe-
HBI, I HA000POT, IOPUAYECcKass OTBETCTBEHHOCTb MOXKET He BOSHUKHYTD, @ IIPI-
HyAWTeIbHbIe MepPBl HAXOAAT CBOe IpuMeHeHue [AHapees A.B., 1984: 8].

Bonee MpoAyKTMBHBIM IpeCTaB/IAeTCA IMOHMMaHMe IOPUANIECKON OTBeT-
CTBEHHOCTM KaK 0coboro (oxpaHmrenpHOro) mnpaBooTHomeHnus [bymaros A.C,,
1985: 12]; [Keitzepos [I.M., 2005: 13].

IOpupandeckas OTBETCTBEHHOCTb, OY/[ydy OHUM 13 BULOB COLMAIbHO OTBET-
crBenHocTu [Pogmonosa E.B., 2007: 29], He MO>KeT ObITh ABJIEHMEM, MMEIOLIVM
VIHYIO NIPUPOJY, HEXeNM OTBETCTBEHHOCTb BooOIe. CriefyeT TakkKe OTMETUTD,
uyro ¢umocodckas TPaKTOBKa OTBETCTBEHHOCTH OIPefie/isieT NaHHOe IOHSTHE
gepe3 6osee OOLIYI0 KaTeTOPUIO OTHOLIEHNU S, BUJA CYyTh OTBETCTBEHHOCTH VIMEH-
HO B oTHOIIeHN: «OTBETCTBEHHOCTh — OTHOIIEHNE 3aBUCUMOCTY YeTOBEKA OT
4ero-to (0T MHOTO), BOCHPUHIMAEMOTO VM PETPOCIIEKTUBHO VI MePCIEKTUBHO
B KauyecTBe OIpeJie/sA0IIero OCHOBAHMNS JIsl IPUHATHUSA PEeLIeHNIT MU COBepIIe-
HUS IeICTBUIL. IPSIMO VIV KOCBEHHO HAIIPaBJIEHHBIX Ha COXPaHEHVe IHOTO VN
coperictBue emy» [Crenus B.C., 2001: 171].

B ropummyeckoil muTeparype HAHHBIN MOAXON K HMOHMMAaHMIO OTBETCTBEH-
HocTu pasgender VI.H. CeHAKMH, KOTOpBI OInpefieiseT I0PUANYECKYI0 OTBET-
CTBEHHOCTb KaK «BO3HUKIIIee 113 IIPaBOHAPYIIEHNUI IIPaBOBOE OTHOLICHVIE MEXKTY
TOCYapCTBOM B JIMIIE €T0 CIelMaTbHbIX OPTaHOB U IIPaBOHAPYIIUTEIEM, Ha KO-
TOPOTO BO3J/IaraeTcsi 00513aHHOCTD IIpeTepIieBaTb COOTBETCTBYIONVE IVIIEHNS U
HeO/IaronpusTHble IOC/IeCTBIUSA 32 COBEPIIEHHOE IIPaBOHApPYILIEeHNe, 3a Hapyllle-
H1e TpeOOBaHMIT, KOTOPBIE COZEPKATCsA B HOpMax npasa» [Marysos H.J., Mainsb-
ko A.B., Censxun VI.H., 1997: 543].

B noxTpuHe Tak)Ke CIpaBe[yIMBO OTMEYaIOCh, YTO IOPUMYECcKast OTBETCTBEH-
HOCTb — 3TO BCEIJIa OTBETCTBEHHOCTD Iepefl MHBIM CyO'beKTOM IIpaBa, ee HeBO3-
MO>KHO HPEICTaBUTh KaK OJTHOCTOPOHHee sIB/IeHNe, KaK OTBETCTBEHHOCTH Iepe
camuM co6oit [Tpodumosa M.IL., 2000: 22]; [Hockos C.A., 2007: 19]. O6s13aHHO-
CTY IIPaBOHAPYIINTENs IPeTepIeTh HeOMaronpyaTHbIE IPABOBbIE ITOC/IECTBIA
COBepIleHsI IIPAaBOHAPYIIEHNI BCeTa KOPPECIIOHAVPYET MPaBoO MOTEPIIEBIIETo
Tpe6OBaTh BO3MeEIeHNA Yiep0a, a TAaKXKe COOTBETCTBYET 0053aHHOCTDb TOCYAap-
CTBA IIPUBJIEYb BYHOBHOTO K IOPUVYECKOI OTBETCTBEHHOCTH U IPUHATD K HEMY
YCTaHOBJICHHbIE 3aKOHOM Mepbl TOCYyAapCTBEHHOTO MpMHYXAeHM:. Takum obpa-
30M, IOPUIMYECKYI0 OTBETCTBEHHOCTD CJIeflyeT IMOHMMATh KaK BO3HUKAIoLIee 13
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¢dakTa MpaBOHApPYLIEHNA IPAaBOOTHOLIEHNE MEX/y IPaBOHAPYILNTENIeM, TOTep-
HEeBIIVIM U TOCYZapCTBOM, B KOTOPOM 00513aHHOCTb IIPaBOHAPYIIUTENS IIpeTep-
1eTh HeO/IaronpusiTHbIe IPABOBbIE ITOCTENCTBYUS CBOMX IIPOTUBOIPABHBIX feli-
CTBUI COOTBETCTBYET, BO-IIEPBBIX, 005I3aHHOCT TOCYAAPCTBA IPYMEHUTD K HEMY
Mepbl TOCYLApCTBEHHOIO IPUHY>XJEHNUA, ¥, BO-BTOPBIX, IIPABy INOTEPIEBLIETO
Tpe6OBaTh OT TOCYAAPCTBA IPYBJICYEHIS IPABOHAPYIINTE/A K IOPUNYECKOIL OT-
BETCTBEHHOCTY U BO3MeIl[eHN yIep6a.

JlaHHBIV TOAXOJ K MOHMMAHUIO IOPUAMYECKON OTBETCTBEHHOCTM, Ha HaIll
B3IJLAl, MOXKET CIY>KUTb METOJO/IOTMYECKOV OCHOBOJ PacCMOTPEHMUS IOHATUSA
CIIOPTUBHOII OTBETCTBEHHOCTI U MTO3BOJISIET O0JIee 1ie/leHarPaBIeHHO UCCIIeNO-
BaTbh ee CofieprKaHue.

2. MoHnaTue n copgepxaHue CNOPTUBHON OTBETCTBEHHOCTHU

CrnopTuBHOE IIPaBO — OTHOCUTEIBHO MOJIOJAsA OTPAC/b MPaBa, MpeMeT KO-
TOpPOJI (COOCTBEHHO CIIOPTUBHBIC OTHOIIEHNs) HAXOAUTCA B CTaNU aKTMBHOTO
bopmupoBaums u passutus [Anekcees C.B., 2016: 48]. [JaHHOe 00CTOSTENHCTBO
CKa3bIBAETCA Ha TPAKTOBKE CYTU U COMIepP>KaHMA CIIOPTUBHONM OTBETCTBEHHOCTH,
BapbUPYIOLIENCA OT €€ OTPUIIAHMA [0 BKIIOYEHMA B €€ COlep KaHMA Iopuande-
CKOJ1 OTBETCTBEHHOCTH, BBIXO/IALIell 3a ITpefie/ibl HapyllleHs HOPM CIIOPTUBHOTO
IIpaBa, I BHEIOPUNYECKOV OTBETCTBEHHOCTY 32 HapYIIEH) YMCTO TEXHUIECKNX
HOPM U ITpaBUIL

PaccmarpuBas HEKOTOpBIE BOIIPOCHI OTBETCTBEHHOCTM 3a yHOTpeb/IeHne 10-
nyHra B cropre, A.H. OnphIlKo yTBep>XgaeT, YTO CIIOPTUBHAA OTBETCTBEHHOCTD
He MO>KeT OBITh OTHeCEHa K I0PUNYECKOI OTBETCTBEHHOCTH, IIOCKOIbKY «OHa He
ONMpaeTcsA Ha TOCYlapCTBEHHOE IPMHYXKJEHME, U IIPABOHAPYIINTENb CIIOPTUB-
HBIX IIPaBI/I He HAaKa3bIBaeTCA OT MMEHU TOCylapcTBar. I1o ero MHeHmIo, «crop-
TUBHASl OTBETCTBEHHOCTb — 3TO IPMMEHEHMe Mep IPUHYXIEHMSA CO CTOPOHbI
001IepOCCUIICKOI CIOPTUBHOI (efiepallyt K NIy, IPU3HAIOIIEMY HOPMBI, YT-
Bep>KJieHHbIE TaKOJl 00IIepOCCUIICKOTE CIIOPTUBHOI (eiepariyielt, 3a COBepIIeHe
CIIOPTUBHBIX IpaBoHapyleHnit» [Onpeimko A.H., 2014: 74, 75]. Takum o6pasom,
A.H. OnpbIIKO paccMaTpuBaeT CIOPTUBHYIO OTBETCTBEHHOCTb KaK PasHOBU/I-
HOCTb OOII[eCTBEHHOI OTBETCTBEHHOCTH, He OCHOBAaHHOJ Ha IPUMEHEHUN Mep
TOCY/IapCTBEHHOTO IPUHYKAEHNA VM He BJIEKYILeN [/l HapyIINUTels CIOPTUBHBIX
HOPM HeO/IarONpYATHBIX I0PUANYECKNX ITOC/IeCTBIIL.

C [aHHOJI TOYKOJ 3peHMs Heb3s COITIacUTbcA. Poccuiickuil 3aKkOHOAATeNnb
HaJle/mnT O0IepOCCUIICKIe CIOPTUBHBIE deleparuy MpaBoM pa3pabaTbeiBaTh C
y4eTOM INPaBU/I COOTBETCTBYIOIMX BUJOB CIOPTa M yTBEPXKJaTb HOPMbI, yCTa-
HaB/IMBAOLIME IIPaBa, 00A3aHHOCTY U CIIOPTUBHBIE CAaHKIMMU /IS NIPYU3HAIOLINX
TaKyie HOPMbI CyOBEKTOB PpU3MIeCcKOll KyAbTyphl U cropra (m. 5 4. 1 c1. 16 O3
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«O ¢usnyeckoit Kynbrype u criopre B Poccumitckoit @egepanym»'). Tem cambiM
3aKOHOZIaTe/Ib YIOTHOMOYM/I OOIIepOCCUIICKIe CIOPTUBHBIE (defiepaliyi BbIpa-
KaTb BOJIIO TOCY/IJapCTBa IIPY IPUBJI€YE€HNN CIIOPTCMEHOB K CIIOPTUBHOI OTBET-
CTBEHHOCTY, T.e. Ie/IeTVPOBAJI UM IIPaBO IPUMEHATDb K CyObeKTaM CIIOPTUBHBIX
IIPaBOOTHOLIEHNII MePbI TOCYAAPCTBEHHOTO NPUHYXAeHMA. Peannsys sTo npaso,
ob1iepoccuiickue CIOPTUBHBIE deiepaliny IPUHUMAIOT B paMKax CBOEI KOMIIe-
TEHL I IIpaB//Ia COOTBETCTBYIOLMX BU/IOB CIIOPTA, IPeJyCMaTpUBAIOLe CaHK-
IL[VIY 33 HapylIeHue CyObeKTaMyl CIIOPTUBHBIX IIPAaBOOTHOILIEHMII YCTAaHOBICHHBIX
criopTUBHBIX HOpM”. Takum o6pas3oM, clefyeT NPU3HATh, YTO CIOPTUBHAA OT-
BETCTBEHHOCTDb OIMpaeTcsA Ha TOCYy[JapCTBEHHOE IPUHYXJEHNE, U IIpUMEHEHNe
CIIOPTUBHBIX CAaHKIUII OCYIIECTB/ISIETCS B COOTBETCTBMM C BOJIEN TOCYHApCTBa,
a 3HAYUT, CIIOPTUBHAsI OTBETCTBEHHOCTD IPENCTaB/sAeT co00il pasHOBUJHOCTD
IOPUINYECKO OTBETCTBEHHOCTM.

He BmonHe mociefoBaTe/IbHYI0 MO3MINMIO Ha MPOOIEMY CIIOPTUBHOI OTBET-
creeHHocTy 3aHMMaet 10.B. 3aiiieB. PaccMoTpeB npusHaky 10pUANIECKOIT OTBET-
CTBEHHOCTH, ¥ CPaBHMB X CO CIIOPTUBHOJ OTBETCTBEHHOCTDIO, aBTOP 3aK/II0YaET,
YTO MOCKOJIbKY CIIOPTMBHAs OTBETCTBEHHOCTb HE ONMPAETCA Ha TOCYHAAPCTBEH-
HOe IIPUHYXIeH!e, U CIIOPTCMEH, NOIyCTUBILINII HapyllleHNe CIOPTUBHBIX IIpa-
BIJI, HAKAa3bIBAE€TCsA HE OT MMEHM TOCY/JapCTBa, TO CIIOPTUBHYIO OTBETCTBEHHOCTD
He/b3d OTHECTU K IOPUIMYECKON OTBETCTBeHHOCTN. OHAKO 3aTeM aBTOp Ipu-
3HaeT, YTO «CIIOPTUBHAasA OTBETCTBEHHOCTb U IOpUAMYECKAs OTBETCTBEHHOCTb
VIMEIOT MHOTO OOIIero», ¥ 3aMeyaeT, YTO XOTS CIIOPTMBHYIO OTBETCTBEHHOCTD
He/Ib3d OTHECTM K TPafILIIOHHBIM BUJIaM IOPUAMYECKON OTBETCTBEHHOCTU, HO
«Ha CBOE CYlIeCTBOBaHMe, KaK HETPaAMILMOHHBIN (0COOBIiT) BUJ, IOPUANIECKO
OTBETCTBEHHOCTY, CIIOPTMBHAs OTBETCTBEHHOCTb MMeeT IIOJTHOe IpaBo» [3aii-
ues 10.B., 2013: 19].

Kak 6b110 0OTMe4€eHO, IpyuBIeYeH e TN}, HAPYIIVBIIETO HOPMBI CIIOPTUBHO-
O IpaBa, K CHOPTUBHOI OTBETCTBEHHOCTH, OCYIECTB/IIEMOe O0IePOCCUIICKOIT
CIIOpTUBHOII (enepanyeli, CAaHKIMOHNPOBAHO rocyfapcTBoM. Uepes mericTBuA
0611epOCCHIICKOI CHOPTUBHOM (efiepaliyyi TOCyAapCTBO BBIPaskaeT CBOIO BOJIIO, a
IIOTOMY CIIOPTMBHAs OTBETCTBEHHOCTb ONMPAETCA Ha TOCYAAPCTBEHHOE IIPUHYXK-
IleHVe ¥ 110 9TOMY IpM3HAKY COOTBETCTBYeT TPAAMILMOHHON (B TEPMIHOIOTUN
10.B. 3aitieBa) OpUNIECKON OTBETCTBEHHOCTIA.

! ®epnepanbHblii 3aK0H 0T 04.12.2007 Ne 329-03 «O dusudeckoii Kynbrype u criopre B Poccwmit-
cxoit Depgepanum» // C3 PD. 2007. Ne 50. Cr. 6242.

? Cwm., Hamp., [IpaBmia Busia CiopTa «CaHHbIl ciopT» (yTB. IpukasoM MuHcnopra Poccun ot
18.09.2018 Ne 794) // CIIC KoucynbranTlIntoc; IIpaBuna Bupja criopTa «XOKKeil Ha TpaBe» (YTB.
mpukasoM MuHcnopTa Poccum ot 22.06.2017 Ne 564) // CIIC Koncymprantllmoc; Permament
POC no crarycy u nepexogam (rpancdepy) dpyroéomucros. Available at: URL: http://docs.cntd.ru/
document/902323634; OucuuuinHapuslii pernamenT POC. Available at: URL: https://wiselawyer.
ru/poleznoe/19195-disciplinarnyj-reglament (gara ob6pamexus: 01.01.2021)
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V.M. AmupoB, paccmarpuBasi IpoOIeMbl CIOPTUBHOM OTBETCTBEHHOCTH,
BBOJUT J1s1 0003HAYEHNSI JAHHOTO SIBJICHVSI TEPMUH «COPEBHOBATEIbHO-TEXH-
YyecKas OTBETCTBEHHOCTb», 3aMEHMUB €r0 B IOC/IeyIolleM Ha TePMUH «CIIOPTUB-
HO-COpPEeBHOBATe/IbHASI OTBETCTBEHHOCTh» [AMupos V.M., 2010: 121, 158]. ABTOp
OTMeYaeT, YTO «B IPAKTUKe NPOBEIEHNs CIIOPTUBHBIX COCTA3aHMI, BOSHUKAIOT
CUTyal[uy, KOIJiAa MX YYaCTHMKM JIOIYCKAIOT HapYIIeHUsA CIOPTUBHO-TE€XHUYe-
CKMX HOPM, KOTOpbIe HeIIOCPe[ICTBEHHO CBA3aHBI CO cHeln(UKoil IpoBeeHnA
CIIOPTUBHBIX COCTSI3aHUII V1 IMEIOT 3HaYeHJe TOJIbKO VICXO/A U3 CllelpryecKux
MIPUHLNIIOB, a TAK)XXe TAKTUKN U CTPATernM JAaHHOTO BU/A CIIOPTa». Y YeHbIl BU-
JUT 0COOEHHOCTb CHOPTUBHBIX CAaHKIINIL B TOM, YTOOBI «IIOCTABUTH HAPYIIUTE/IA
u (M1m) ero KOMaHZy B MeHee BBITOHOE ITOJIOKEHMe, ICXOMA U3 CYTV U IPUH-
LVIIOB JTaHHOTO BUJA CIOPTA, OTHOCUTEILHO €r0 COIEPHUKA (CONEPHUKOB) M
(nnm) B epepade nocnefHeMy (IIOCTETHMM) HEKOTOPOTO COPeBHOBATEIbHO-TAK-
TMYECKOI0 IIPENMYIECTBa». B KadecTBe NpUMeEPOB CAaHKLMI CIIOPTUBHOM OTBET-
CTBEHHOCTY OH NPUBOJUT HAPYLIEHNS CIOPTCMEHaMU IIPaBWI COPEBHOBAHUII B
OTZIeNIbHBIX BUMIAX CIIOPTa — yAaJeHMe UTPOKA C 10/ B UTPOBBIX BUMIAX CIIOPTa,
HasHauyeHye MeHalIbTy B Qpyrbone mwm Oy/umra B XoKKee 1 T.I. [Amupos V.M.,
2005: 159-160].

ITonaraem, 4To copeprkanue, koropoe VI.M. AMupoB BK/IafblBaeT B IIOHATIE
CIIOPTUBHOI (CIIOPTUBHO-COPEBHOBATE/IbHOI) OTBETCTBEHHOCT, BBIXOAUT 3a
Ipefie/bl I0PUANYECcKoll (IIpaBOBOI) OTBeTCTBeHHOCTN. CaHKIVMM BpOfie yHase-
HVISI UTPOKA C OIS, Ha3HAaYeHVs ITPaHbIX YAAPOB B HEKOTOPBIX BUAX CIOP-
Ta ¥ T.II. He BJIEKYT I CIIOPTCMEHA-HAPYIINTeNsA HUKAKMX HeOTaronpysATHBIX
IOPUAVYECKUX TTOC/IECTBII, OHM HaIaraloTca CyAbel, 00CTy>KMBAIOIINUM CIOP-
TUBHOE MEPONPUATIE, @ HE OPTaHOM, HaJleJIEHHbIM 3aKOHOM IIOJTHOMOYMAMM 10
IPUBJIEYEHUIO CYO'beKTOB CIIOPTUBHBIX IPAaBOOTHOLIEHUII K CIIOPTUBHOI OTBET-
CTBEHHOCTH, T.€. 3TM CAaHKIUIU He MOTYT CUYUTATbCS MEPaMM TOCYHAAPCTBEHHOTO
NPUHYKJEHUA.

Kpowme Toro, kak BepHO oTMeudaeT M.A. Maprynuc, B CHOPTUBHOM IIpaBe «[IVC-
LUIIMHAPHbIE HOPMBI ¥ IIPaBI/IA CYyLIECTBEHHO OT/IMYAIOTCA M OT IPABWUJI UTPbI
AVMCUUIUVIMHAPHOTO XapakTepa. [IpaBuia Urpel NpuMeHAIOTCA MCKIIOYUTEIBHO B
XO7le CaMOJl UTPBI U He [IeJICTBYIOT II0C/Ie OKOHYAHNA COOTBETCTBYIOIINX COPEB-
HOBaHMIL. [IMCLIMIIMHApHbIE )K€ HOPMBbI, HAaIIPOTUB, HE IPUMEHAIOTCA HEIIOCPe] -
CTBEHHO BO BpeM: IIPOBeJleHNA CIIOPTUBHbBIX COPeBHOBAHMII U BCTYIAIOT B Jieii-
cTBUe OOBIYHO ITO MX OKOH4aHWM» [Maprymc M.A., 2005: 154-155]. IToatomy
OTBETCTBEHHOCTb CIIOPTCMEHOB 3a HapyIIeHNe MOJOOHBIX TEXHNYECKUX PABIUIT
He IMeeT IIPaBOBOJ IIPUPOJIbI, HE ABJIAETCA IOPUAUIECKOI CIIOPTUBHO-IIPABOBON
OTBETCTBEHHOCTBIO.

[IInpoko Tonkyer noHATHE cnopTUBHONM oTBeTcTBeHHOCTU C.A. IOpnos. Pac-
CMaTpMBasA CIOPTUBHYIO (B TEPMUHOJIOIMU aBTOpa — CHOPTUBHO-IPABOBYIO)
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OTBETCTBEHHOCTb KaK CaMOCTOSATE/NIbHBIN BUJ IOPUANYECKON OTBETCTBEHHOCTH,
aBTOP II0JIATAeT, YTO «CIIOPTUBHO-IIPABOBasl OTBETCTBEHHOCTb BK/IIOYAeT B ceOs
OTBETCTBEHHOCTb, CBA3aHHYIO He TO/IbKO C HAPYIIEHUAMY Per/IaMeHTOB 1 ITPaBIUJI
CIIOPTUBHBIX COPEBHOBAHMIL, HO M C MHBIMJ OTHOLIEHUAMU, KOTOPBIe CKIAfibl-
BAIOTCSI BHYTPU CIIOPTUBHON ¢enepauny 1o suay crnopra» [Opnos C.A., 2015:
62]. K MepaM CIIOpPTMBHOJ OTBETCTBEHHOCTV OTHOCATCS U IIPELYyCMOTPEHHbIE
YronoBHbIM KopiekcoM Poccuiickoit @efepanyi’ Mepbl YTOTOBHOTO HaKa3aHVA
3a IPeCTYIUIEHNS B CIIOPTUBHOI cdepe. Takoe TOMKOBaHMEe CIIOPTUBHO OTBET-
CTBEHHOCTM CTUpAeT IPAHUIIbI, OT/E/IAIONINE ee OT APYTYUX BUIOB IOPUAMIECKOI
OTBETCTBEHHOCTH, U, TeM CaMbIM, OTKa3bIBaeT €il B CAMOCTOATETbHOCTY U CIIell-
NPUIHOCTH.

A.M. ArysapoB yKasbIBaeT, 4TO K CIIOPTCMEHaM M TPeHepaM IPUMEHSIOTCA
HapA#y C MepaMy OTBETCTBEHHOCTM, NPEeTyCMOTPEHHBIMU TPY[AOBBIM 3aKOHO-
JaTeNbCTBOM, TaK)XXe MEPBl OTBETCTBEHHOCTM IO PELIEHNI0 OOIepOCCUIICKUX U
MEX/[YHapOJIHBIX CHOPTUBHBIX (efiepaunit. [Ipu sToM aBTOpP, OTMETUB, YTO IaH-
HBIl BUJ, OTBETCTBEHHOCTM BBIE/NACTCA B IOPUAMYECKOI IUTepaType KaK CIIOp-
TYBHAs OTBETCTBEHHOCTDb, BBIp@)KaeT MHEHJE, YTO 9Ta OTBETCTBEHHOCTb JVIC-
LMIUIMHApHAs, IIOCKOJIbKY «3aK/TI04aeTcsl OHAa B MIPUMEHEHMN K CIIOPTCMEHaM U
TpeHepaM Mep AVCHVIUIMHAPHOTO BO3/eNcTBUA» [Arysapos A.M., 2012: 22].

C 9TMM MHEHMEM TPYAHO COITACUTHCA. [JUCHMITIMHApHAs OTBETCTBEHHOCTD
paboTHMKA pean3yeTcsi B paMKaX TPYLOBBIX IIPaBOOTHOIIEHMIL. B ropuanyeckoi
JUTEpaType OHA IMOHMMAETCS KaK OTBETCTBEHHOCTb PabOTHMKA meper paboTo-
faTeneM, Kak 0053aHHOCTb PaOOTHMKA, COBEPIIMBIIETO AUCHNUIUIVHAPHBIN IPO-
CTYIOK, IIOHECT! IPeJyCMOTPEHHBIE TPYLOBBIM 3aKOHOJATE/IbCTBOM Mephl BO3-
mevicteus ['ycos K.H., IToneraes 10.H., 2008: 51]; [I'ycos K.H., Tonkynosa B.H.,
2005: 326-327]; [CmupnoB O.B., CHurupesa /1.0., 2007: 458]. [IucuuminHapHas
OTBETCTBEHHOCTH 3aK/II0YaeTCs B IPUMEHEHUM K PabOTHMKY Mep BO3JeiiCTBYS,
ycraHoB/IeHHBbIX TpynoBeiM kopiekcoM Poccuiickoit Pepepanym (panee — TK
P®)*, n 3TOT nmepedyeHb pacIIMpPUTETLHOMY TOTKOBAaHMIO HE IOAJIEXUT. Pabot-
HMK HeceT AMCLMIUIMHAPHYIO OTBETCTBEHHOCTD Ilepef; paboToziaTesneM, KOTOPO-
TO POCCHMICKWI 3aKOHOZATETb HaJe/seT IIPaBOM IIPUMEHUTD AVMCHVITIHAPHbBIE
B3BICKaHNMA, NpUYeM paboTojaTeNb He BIIpaBe YCTAHABINMBATH VM IPVUMEHSTbH
AVCLMIUIMHAPHbIE B3bICKaHUsA, He 3akperienHble B TK PO®. Hacrynnenne puc-
IIVIUIVHAPHON OTBETCTBEHHOCT) PabOTHMKA HEBO3MOXKHO BHE PaMOK TPYZOBBIX
IIPaBOOTHOLIEHUI MeX/y paOOTHUKOM, IIPUBJIEKAeMbIM K AUCIVUITITHAPHON OT-
BETCTBEHHOCTY, 11 pabOTO/IaTe/IeM.

* VronmosHblit Komeke Poccuiickoit @emeparuu ot 13.06.1996 Ne 63-®3 // C3 PD. 1996. Ne 25.
Cr. 2954.

* Tpynosoit xomekc Poccuiickoit enepanun ot 30.12.2001 Ne 197-®3 // C3 PD. 2002. Ne 1
(4. 1). Cr. 3.
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B To e BpeMs CIIOPTMBHAsA OTBETCTBEHHOCTb Peann3yeTcs B paMKaX CIOp-
TUBHBIX IIpaBOOTHOLIeHNII. CIIOPTMBHbBIE CAaHKIVM BBOAATCA 3a HapyLIeHNe
CIIOPTMBHOI, @ He TPYAOBOJ AMCUMIUIMHBI, M OHM YCTAHAB/IMBAIOTCA HE 3aKO-
HOM, a 00I1IepOCCUTICKOI ciopTuBHON (epeparueit. [[puMeHSIIOTCSA CIOPTUBHbBIE
CaHKIMM He paboTomarerneM, a OOLIEPOCCUIICKOI CIIOPTUBHOI demeparyei, He
CBSI3aHHOII CO CIIOPTCMEHOM, HapyIIMBIIVM CIOPTUBHbIE IIPaBUJIA U IIPYBJIEKA-
eMBIM K CIIOPTUBHOJ OTBETCTBEHHOCTH, KaKUMM-INOO TPY[OBBIMY IIPaBOOTHO-
meHnAMHU. TakuM 06pa3oM, CIIOPTUBHAA OTBETCTBEHHOCTD HACTYTIAeT BHE PAMOK
TPYZIOBBIX IIPABOOTHOIIEHNII, @ IOTOMY OHa He MO>KeT ObITb KBa/IMpUIMpPOBaHa
Kak crienududeckas pa3sHOBUIHOCTD AVCIUIIIVHAPHO OTBETCTBEHHOCTIL.

K criopTrBHOI OTBETCTBEHHOCT! 3a HapyIIeHMe CIIOPTUBHBIX IIPABM MOTYT
OBITH IPUBJ/ICYEHBI HE TOJIBKO CHOPTCMEHBI, HO U1 CIIOPTUBHbIE ((PUIKY/IbTYPHO-
CIIOPTMBHBIE) opraHmsanyu. Tak, Hanpumep, IIpunoxennem Ne 3 k Permamen-
Ty POC o crarycy u nepexogam (tpancdepy) dyr6ommcToB’ 3a HENCIIOTHEHNE
npodeccruoHaIbHBIM QYTOONBHBIM KITyOOM yC/IOBUII TPaHC(EPHOrO KOHTpPAKTa
IpeflycCMaTpMBAETCA OTBETCTBEHHOCTb B Bujie mTpada Ha mpodeccHoHaabHbIIN
byTbonpHBIT KTy6 B pasmepe mo 250 000 py6meit. B ropupguaeckoit murepatype
ObUIO BBICKA3aHO MHEHUE, YTO CIIOPTMBHAsA OTBETCTBEHHOCTb (DU3KY/IbTYPHO-
CIIOPTMBHBIX OPraHM3aLMIl ABIAETCA PA3SHOBUIHOCTDIO KOPIIOPAaTMBHONM OT-
BETCTBEHHOCTM, ITIOCKOJIbKY YCTaHAB/IMBAeTCA HOPMaMM, pa3pabaTbIBaeMbIMIU,
IPUHVMAEMBbIMI ¥ IPUMEHAEMBIMU CaMMMU CIOPTUBHBIMM OpTaHMU3AIVIAMMU
[[Tpokomer; M.A., 2007: 131-135].

Ha Ham B3I/Azm, OTHeCEHME OTBETCTBEHHOCTU (U3KY/IbTYPHO-CIIOPTVMBHBIX
OpraHu3alMil 3a HapylleHMe CIOPTUBHBIX HOPM M IPaBWI K KOPIOPaTUBHON
OTBETCTBEHHOCT) He COOTBETCTBYET IPUPOJie CIIOPTUBHbIX IPABOOTHOIIEHNI, B
paMKax KOTOPBIX 3apOXK/JA0TCA ¥ QYHKIVOHNMPYIO OTHOLIEHN 110 IOBOAY Hapy-
IIEHNII CIIOPTMBHBIX HOPM M IIPaBIWI U IIPYBJIEYEHNA BUHOBHBIX K CIIOPTMBHOI
OTBETCTBEHHOCTI.

CropTuBHbIE OTHOLIECHN IPEACTABIIAIOT CO60I1 «00IeCTBEeHHbIE OTHOLICHNS,
CKIafibIBatoIecs B cepe CIIOPTA IO IMOBOJAY YYacTVs 4e/IOBeKa B COPEBHOBA-
HIAX U TOATOTOBKM K HUM» [CepaiokoB A.B., 2011: 67]. Mexpy TeM, Kopropa-
TMBHBIE IPAaBOOTHOLICHNA MPENCTABIAIT CO0O0Il yperylImpoBaHHbIe HOpMaMu
npaBa OOLIeCTBEHHbIE OTHOLIEHVA B KOPIIOpALMY, BOSHUKAIOIINE B CBA3M C ee
CO3[JaHMeM, JIeATe/IbHOCTIO 1 IIpeKpalleHNeM, Iie AesATeNbHOCTb ITOHMUMARTCS
KaK IIPOM3BOJICTBEHHO-X03:lcTBeHHasA. COOTBETCTBEHHO KOPIIOPATMBHAA OTBET-
CTBEHHOCTb PacCMaTpMBAETCA KaK PA3HOBUIHOCTD I'PaKIAHCKO-IIPABOBON MIMY-
I[eCTBEHHOJ OTBETCTBEHHOCTM opraHmsanum (opupndeckoro jmuua) [Intkuna
I.C., 2015: 2-26, 35].

* Permament POC mo crarycy n nepexogam (tpancdepy) ¢pyrbomucros. Available at: URL:
http://docs.cntd.ru/document/902323634 (zata obparenns: 01.01.2021)
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Taxum 06pasoM, CIOpTUBHAS OTBETCTBEHHOCTD (PU3KY/IBTYPHO-CIIOPTUBHBIX
OpTaHM3aLMI ¥ KOPIIOPATUBHAs OTBETCTBEHHOCTD MMEKT Pas3INdHyI0 IIPaBOBYIO
IPUPOJY, & HOTOMY CIIOPTVBHAsI OTBETCTBEHHOCTb (PU3KY/IbTYPHO-CIOPTUBHBIX
OpTraHM3aLMiT He MOXKeT ObITh CBefieHa K OTBETCTBEHHOCTI KOPIIOPATUBHOIL.

P.A. Mepamuknza u A.B. BbrykoBa IoIararT, YTO OTBETCTBEHHOCTD (PU3KYIb-
TYPHO-CIIOPTVMBHBIX OPTaHM3ALUII «IIPEACTaB/IAET OO0 COBEPLUIEHHO CAMOCTO-
SATENBHBIN BUJ, IOPUANYECKON OTBETCTBEHHOCTM» [Mepsnukuua P.A., borukoa
A.B.,2014: 32]. IIpu aTOM nIpepiaraeTcst BBIAE/NIUTD €€ «B COBEPILIEHHO OTHENTbHYIO
OTBETCTBEHHOCTb, KOTOpasi MOIJIa ObI CyIIeCTBOBATb caMa Io cebe M peryampo-
BaTbCsl CBOMMMU OIpefle/IeHHbIMM CaHKIMAMMU» [bbrakoBa A.B., 2014: 24].

JlaHHBII TOAXOJ, K IOHVMAHUIO OTBETCTBEHHOCTV (PU3KY/IbTYPHO-CIOPTUB-
HBIX OpTaHM3alNIT JOIyCKaeT HeOOOCHOBAaHHOE CMellleHVe CIOPTUBHOI Y KOPIIO-
PaTUBHON OTBETCTBEHHOCTH, MMEIOIINX Pa3INYHYI0 IIPaBOBYIO Ipupoxay. Kpome
TOTO, IIPY TAKOM IIO[IXOJie CIIOPTMBHAs OTBETCTBEHHOCTHb (PM3KYIbTYPHO-CIOP-
TYBHBIX OPTaHM3ALMII ICKYCCTBEHHO OTPbIBAETCS OT 001I[ell CIIOPTUBHOI OTBET-
CTBEHHOCTH, @ KOPIIOPAaTUBHAsI OTBETCTBEHHOCTD ITUX OPTAHM3ALMIT — OT 00111eit
KOPIIOPATVBHOJ OTBETCTBEHHOCTH, YTO METOJOTOTMYECKY OIIVOO0YHO ¥ MOKET
HEraTMBHO CKa3aTbcsl Ha 9 (PeKTMBHOCTY IPAaBOBOTO PErYIMPOBAHNUA KaK CIOP-
TUBHOIL, TaK ¥ KOPIIOPATUBHOM OTBETCTBEHHOCTH.

PaccmarpuBast mpo6ieMpl CIOPTUBHON OTBETCTBEHHOCTHU B chepe 60pbOBI ¢
HapYUIEHNAMY aHTUOIMHIOBBIX NpaBwl, A.B. YeboTapes mpuiren K 3akmode-
HUIO, YTO CIIOPTMBHAs OTBETCTBEHHOCTD (B YaCTHOCTM, OTBETCTBEHHOCTDb 32 Ha-
pYLIeHMe aHTUIONVMHIOBBIX IIPaBWI) SAB/IAETCA Iopyuandeckoi. CBOI IIO3MIIMIO
aBTOP apryMEHTMPOBAJI T€M, YTO CHOPTUBHAsA OTBETCTBEHHOCTb YCTAHOBJIEHA HA
YpOBHe 3aKoHa, MocKonbKy O3 «O ¢usndeckoit Kynprype u cropre B Poccnii-
ckoit @epepauyu» ot 04.12.2007 N 329-03, sakpelisa NOHATHE CIOPTUBHOI
AUCKBAMMUKALUY KaK CIIOPTVBHOM CAaHKI[MV, TeM CaMBIM Hajle/sieT CIIOPTUB-
HYI0 CaHKUMIO IOPpUANYECKONM CUIION, IpULaBas €l CBOVICTBO T'OCYAApPCTBEHHON
Mepb! IpuHyXaeHus [Yeb6orapes A.B., 2019: 85].

3aknuyeHuve

AHanus NOHATUI CIOPTUBHONM OTBETCTBEHHOCTY II03BOJIAE€T OTHECTU €€ K Ca-
MOCTOATEbHOMY BUJY IOPUSMIECKOV OTBETCTBEHHOCTH.

CropTiBHas OTBETCTBEHHOCTDb IPENCTaBIAeT OO0 IIpaBOBOE OTHOILIEHIE,
BO3HMKIIIee 13 (paKTa HAPYLIEHN IIPMHATDIX B yCTAHOB/IEHHOM 3aKOHOM ITOPAZKe
CIIOPTVMBHBIX HOPM ¥ IIPaBWI GU3NYECKUM JINIIOM (CIIOPTCMEHOM) WU (PU3KYIIb-
TYPHO-CIIOPTMBHOJI OpraHusanueil, npusHawolei Takue HopMbl. Comep>kaHneM
JIaHHOTO IPAaBOOTHOIIEHNA ABJAITCA 005A3aHHOCTb HAPYIIMBIIETO CIIOPTUBHYIO
HOPMY CyO'beKTa PU3NUeCKOIl Ky/IbTYPBI ¥ CHOPTA IIpeTepIIeThb HebO/IaronpuATHbIE
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IIOC/Ie[ICTBNA, NIPEAyCMOTPEHHBIe CAaHKI[Mell CIIOPTUBHOV HOPMBI, 1 3aKpeIlIeH-
HOe B 3aKOHe IIpaBO OOILIePOCCUIICKOI CIIOPTUBHON opranusanyn (demepamn)
IPYMEHNTD K IPAaBOHAPYLINTEIO IPeAyCMOTPEHHbIe CTIOPTUBHBIMYU IPaBI/IaMU
MepBbl IPUHYKIEHNUA.

ITocnenHme 1Be XapaKTePUCTUKN IPUCYIY TONBKO CIIOPTUBHOI OTBETCTBEH-
HOCTM, BBIIENIAIOT €e Cpefyl APYTUX BUIOB IOPUAMYECKON OTBETCTBEHHOCTU U
CBUJETENbCTBYIOT, YTO CIIOPTMBHOE IIPAaBO — MOJIOAAsI OTPAC/Ib IIpaBa, IIpeIMeT
KOTOPOJI OTHOCUTETIBHO HEJJaBHO BBIAENMWICSA M3 Cepbl He yperyampOBaHHbBIX
IPaBOM OOIECTBEHHBIX OTHOIIEHMI, CBA3AHHBIX C (PU3KY/IbTYPHO-CIIOPTUBHO
IeATeTbHOCTBIO.

XapakTepHbIMM Ye€pPTaMU CIIOPTUBHON (CHOPTUBHO-IIPABOBOJI) OTBETCTBEH-
HOCTM, OTIMYAOIIMMIY €€ OT MHBIX BI/IOB IOPUINIECKOI OTBETCTBEHHOCTH, B/~
I0TCSI: 0COOEHHOCTH CyO'beKTa CIIOPTUBHON OTBETCTBEHHOCTH, 3aK/TIOYAOIEeCs B
TOM, YTO IIPUBJIEYEHNIO K CIIOPTVBHOI OTBETCTBEHHOCTY IIOMJIEKNUT JINIIO, IPY-
3Haollee CIIOPTUBHYIO HOPMY; OCOOCHHOCTI Mep IIPUHYXK/IeHN A, 3aK/TI0YAIOLI-
eca B TOM, YTO Mepbl IPUHYXJeHUA K IPABOHAPYIUUTENI0 YCTAHABIMUBAIOTCA I
IPYMEHSIOTCS HETOCY/JapCTBEHHOI opraHm3anyell (001epoccuiicKoil CiopTB-
HOII (efepalyeii) 1o IPsAMOMY YIIOTHOMOYNIO TOCYIApCTBa, 3a(DMKCHPOBAHHOMY
(denepanbHBIM 3aKOHOM.

YKazaHHBIe YepTbl OOYCIOBIMBAIOT OCHOBHYIO CHElU(UKY CIIOPTUBHOII
(CIOPTMBHO-IIPaBOBOJI) OTBETCTBEHHOCTN. JTa CrenyuduKa COCTOUT B TOM, 4TO,
Oyny4u 10pUANYIECKOI OTBETCTBEHHOCTDIO, CIIOPTVMBHAS OTBETCTBEHHOCTD HECeT B
cebe HeKOTOpbIe (OCTaTOYHbIE) IPU3HAKY OTBETCTBEHHOCTY OO1IeCTBEHHOI.
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Abstract

The article explores the concept of sports responsibility and its legal nature. The polemic
of the views of a number of scientists on the definition of the concept of legal liability is
given. The author concludes that legal liability is a legal relationship arising from the fact of
an offense between the offender, the victim and the state, in which the offender’s duty to
undergo the adverse legal consequences of their illegal actions corresponds, firstly, to the
state’s obligation to apply state coercive measures to it, and secondly, the right of the victim
to demand that the state bring the offender to legal liability and redress. This approach to
understanding legal responsibility should serve as a methodological basis for considering
the concept of sports responsibility and allows a more focused study of its content. It is
proved that sports responsibility is an independent type of legal responsibility, which is a
legal relationship arising from the fact of violation of sports norms and rules adopted by
the law by an individual (athlete) or sports organization recognizing such norms, and the
content of which is the obligation the subject of physical culture and sports who violated the
sporting norm to undergo adverse consequences provided for by the sanction of sports
standards, and enshrined in law the right of the All-Russian sport federation apply to the
offender provided sport rules coercion. The characteristic features of sports (sports and
legal) responsibility that distinguish it from other types of legal responsibility are: Features
of the subject of sports responsibility, which consists in the fact that a person recognizing
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the sports norm is subject to bringing to sports responsibility; features of the coercive
measures applied, which consist in the fact that coercive measures against the offender
are established and applied by a non-governmental organization (the All-Russian Sports
Federation) with the direct authorization of the state, fixed by federal law. These features
determine the main specificity of sports (sports and legal) responsibility. This specificity
consists in the fact that, being a legal responsibility, sports responsibility carries some
(residual) signs of public responsibility.
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OCYLL,EeCTBJIEHUS CYObEKTUBHOIO
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AHHOTauma

B cTtatbe nccnenytoTcst BONPOChl MPUYMHEHNS BPeaa MLLOM, KOTOPOE AENCTBYET Ha OCHO-
BaHMN CBOEro cybbekTBHOro npasa. [aHHas npobnema, OTHOCALLAACA K YACIY KOHCTUTY-
LLMOHHBIX OCHOB YrOJIOBHOIO NMpasa, HOCUT MexoTpacneBor xapakTtep. C y4eToM 3Toro aHa-
JNIN3NPYIOTCS Kak TeOpeTUYeCcKne NosIoXeHus!, Tak 1 npaBoBble No3nuyn KOHCTUTYLIMOHHOTO
Cyna Poccuiickoit depepaumn, npaktuka EBponeickoro Cyaa no npasam Yyenoseka v Bep-
xoBHoro Cypa Poccuiickoit @enepauymn. na paspaboTky MeTogosorum yroioBHO-NPaBo-
BOV OLEHKW 3110ynoTpebneHnss CyObEKTUBHbLIM MPaBOM WCMOJSIb30BaH KOHCTUTYLIMOHHbIN
NMPUHLMN NPONOPLMNOHANBHOCTU, Ha MpUMepax NPoBepeHa ero NPMMEHNMOCTb. NokasaHo
3HaYyeHVe OCYLLECTBIIEHNS NpaBa B Ka4ecTBe 0OCTOATENbCTBA, VUCKIIOYAIOLErO NPEecTyn-
HOCTb OesiHus. Bcnencteme cBo60OAHOIO OCYLLLECTBIEHNSI €CTECTBEHHbLIX MPaB ero Hesb3s
OTOXOECTBAATb C UCNOSIHEHNEM 3aKOHa Unn 0653aHHOCTU. PackpbiTa HEOOX0AMMOCTb ANd-
depeHumaLMm NepBMYHOro 1N NPOM3BOAHOIO Npaea, onpeaeneHns NeicTBUTENbHOro npa-
BoobGnanartens. lNpoaHann3npoBaHbl CUTyaLmMn 0Tkasa 0T CyObEKTUBHOMO Npaea v ero aene-
rmpoBaHus. Takxke NnpeanoxXeHbl KOUTEPUM PpasrpaHNYEHNs MPaBOMEPHOIO OCYLLECTBEHMUS
npaea u 3510ynoTpebneHns UM, 4To CIYXUT YroIOBHO-NPaBOBOWN rapaHTUEelr NpaBoOMOYNIA
nnyHocTn. OBOCHOBAHO, YTO NpU3HakamMm 3710ynoTpebnieHns, KOTopble MOFYT ObITb YYTEHbI
3aKoHoZaTeneM, ABASIOTCS NPUYMHAEMBI Bpen, Cnocob OCYLLECTBEHNS NpaBa, a Takxke
Lenu v MoTuBbl ero peanusaummn. OueHka xe 00LLEeCTBEHHOW ONAacHOCTY 3aBUCUT OT COMO-
CTaBfIEHUS 3TUX NPU3HAKOB 1 ONPeaeNeHns CTENEHN UX NPOSIBIEHNS B KOHKPETHOM AESHUN.
ABTOP NPUXOONT K BbIBOAAM, YTO YrOJIOBHAs OTBETCTBEHHOCTb 3a 3/10yrnoTpebneHne nmuom
CBOWM KOHCTUTYLIMOHHBLIM NPaBOM HeAonycTuMa, ecnu 3510ynoTpebneHre HOCUT He3Haun-
TeNbHbI XapakTep Uax BReYeT He3HauuTe NbHble NocneacTeusi. 3noynotpebneHre npaBom
HEeoOX0AMMO OTNIMYATbL OT CAMOCTOSTENLHOIO AEAHNSA — CaMOoynpaBcTBa. 15 OueHKM cno-
CcOOOB OCYLLECTBIEHMS NpaBa KoYeBbIMM NPU3HaHbI ABa pakTopa — TUMUYHOCTb MU He-
TUNWYHOCTb BbIOPAHHOIO BapuaHTa NoBeAeHNs A1 KOHKPETHOrO MPaBOMOYMS B KOHKPETHO-
NCTOPUYECKOM Nepuoae, a Takke ero CBA3b C coaepXxaHnem npasa. NpoaHannsnposaHsbl
cny4an MackmpoBKK, MPUKPbLITUS CyObeKTVBHBIM NPaBOM COBepLUEHMs npecTyrieHus. MNpu
oLeHKe CyObeKkTUBHbIX MPU3HakoB HEOOX0AMMO Takxke onpeaensTb NnpeobnagaHne npaBo-
MEPHbIX UM MPOTUBOMPABHbLIX HAMEPEHU B MOBEAEHUN L.
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KnwoueBblie cnosa

KOHCTUTYLMS, YTOJIOBHOE NPaBo, Npasa YenoBeka, CyObekTUBHbIE NpaBa, 3110ynoTpebneHme
npasamMu, rapaHTUn Npas YenoBeka, KpMMUHanM3aums.

BnaropapHocTu: Ctatbs ony6svKoBaHa B paMKkax npoekTa no nogaepxke nybavkaumii aB-
TOPOB POCCUNCKNX 06pPa30BaTESIbHbIX U HAYHYHbIX OPraHM3aLmnii B Hay4YHbIX n3gaHuax HNY
BLU3.

Anga umtnpoBaHusa: ApsamacueB M.B. YronoBHO-nNpaBoBasi OLLEHKA OCYLLECTBIEHUS CYyOb-
EeKTMBHOro npaea 1 3noynotpebnerunsa um // Mpaeo. XypHan BbiCLuen WKosIbl 9KOHOMUKM.
2021.N2 2. C. 177-2083.

YOK: 343 DOI: 10.17323/2072-8166.2021.2.177.203

BeeneHune

Pumckas npaBoBas Makcuma neminem laedit, qui suo jure utitur (HuUKoro He
061DKaeT TOT, KTO IIO/Ib3YeTCs CBOMM IIPAaBOM), KOTOpas MCKIIIoYana Mpu3Ha-
HIUe JIeIMKTHBIM JIe/ICTBYEM OCYIeCTB/IeHNe CBOEro IpaBa, Jake IPUBOJsILe-
rO K YIIEeM/IEHUIO YY>KMX MHTEPEeCcOB, BIIOC/IEACTBUM JOIMOMTHUNIACH IPUHLIUIIOM
malitiis non est indulgendum (3moynorpe6ieHre HEIPOCTUTEIBHO), @ B HACTOA-
llee BpeMs MOMTy4Yn/Ia 3aKpeljieHe B TpaXk/JaHCKOM 3aKOHOJlaTe/IbcTBe. Tak, He
JIOITyCKAeTCs 3/10yIOTpeOIeH e IPaBOM, T.€. OCYIIeCTB/ICH)e TPAXKJAaHCKIUX IIPaB
VCK/TIOYNTENbHO C HaMepeHNeM INPUYMHUTL Bpef JPYTOMy /NIy, AEICTBUA B
06XO0J 3aKOHa C IPOTMUBOIIPABHOI 1Ie/IbI0, @ TAK)XXe VHOE 3aBeJOMO Heo6poco-
BECTHOE OCYII|eCTB/IeHNE TPaKIAHCKIX NIpaB (3710ynoTpebenne npaBom). Takxe
IpM3HAETCA, YTO IIPAaBOMEpPHBIE JIeVICTBIUA MOTYT NPUYMHATD Bpex (1. 1 cT. 10 n
1. 3 c1. 1064 I'paxxpanckoro xoaekca Poccuiickoit epepanyn (nanee — I'K PO).

B Teopuu yromoBHOro mpaBa TPagMLIMOHHO, XOTs M OOBIYHO KPaTKO 00CYX-
maeTcs obmias mpobsemMa OIEHKU IPWYMHSAEMOTO Bpefja IPU MCIOIb30BAaHUU
cybpexktuBHOrO npasa. Emte H.C. TaraH1ieB BbIJie/Isi1 OCHOBaHMS U YCIOBYSA, IPK
KOTOPBIX «IO/DKEH ObITh IIPM3HAH YTOTIOBHO 6€30TBETCTBEHHBIM U TOT, KTO IIPU-
Y)HsAET Bpex 61araM pyroro Jmija Ipy OCYILIeCTBIEHNN COOCTBEHHOTO IIpaBa»,
U IPUBOAWI NpUMep NPU3HAHMA YTOIOBHBIM KAaCCALMOHHBIM JeNapTaMeHTOM
[TpaButenbcrBytomero CeHaTa He YKa3aHHOTO B 3aKOHE IIPaBa KaXJoro [moTep-
IeBIIEro] Ha MPOM3BOACTBO OOBICKA Y 3amopospeHHoro ymmua [Taranunes H.C,,
2001: 415-416], 04eBUIHO 3aTPATMBAIOLIETO YeCTh, JJOCTOMHCTBO U JINYHYIO He-
MIPUKOCHOBEHHOCTDb ITOCTIEJHETO.

VlcTopnueckas mpeeMCTBEHHOCTb IPOJO/DKAeTCsA B HacTosllee BpeMs KoH-
crutyuuonHbiM Cynom Poccuiickoit @epepanyy, KOTOPbIl IPUXOANUT K BBIBOLY,
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9TO IpaBOMEpPHOE VICIIO/Ib30BaHMe (OCYIIeCTBIeHNe, pealn3anys)’ cBOUX Mpas
He JJO/DKHO BJIedYb /I IpaX[JaHMHA HeOIaronpusaTHbIe IIPaBOBbIe ITOCTEACTBII,
B YaCTHOCTY, B (popMe YTOTOBHOIN MMM aIMUHMCTPATUBHON OTBETCTBEHHOCTN .
Tem campiM Cyz pacripocTpaHseT IpaBOBbIe TOC/IENCTBYA VICIIOIb30BAHNMA IIpaBa
Ha cepy MyOIMYHO-IIPABOBOII OTBETCTBEHHOCTH, IIPU3HABas ero 00CTOSATENb-
CTBOM, MCK/IIOYAIOIIVIM HAaKa3yeMOCTb JIesIHM, @ TAKXKe 0003Hayasi B KaUeCcTBe ero
006s13aTe/IbHOTO NpY3HaKa (YCTIOBY) IPAaBOMEPHOCTb.

B rekcte u. 1 ct. 14 Yronosuoro kozekca Poccuiickoit @eneparun (nanee —
YK P®) npusHakoM npecTymjieHns Ha3BaHa He 1100asi, a UMEHHO YTOIOBHas IIPO-
TUBOIIPABHOCTD AesHusA. OObIYHO He HO/DKHO ObITh IPOTUMBOPEYMIT MEXHIY 00-
11ell IPOTUBOIPABHOCTBIO NEAHNA U CIELMAJIBHON — YTOJIOBHO-IIPABOBOI — €€
cocrasismolert. OgHaKO pasBepHYTHIN aHa/I3 BO3MOXKHBIX YTOTIOBHO-IIPABOBBIX
TIOC/Ie[ICTBUI I/1A TOBefeHNA, (POPMaTbHO WU COREp>KaTebHO IIPAaBOMEPHOTO B
OTZIe/IbHBIX OTPAC/IAX IIPaBa, B OTEYECTBEHHO IUTepaType IIOYTH He HaeTcs.

B oT/mume oT 9TOTO HEMeIKOe YTONOBHOE IIPaBo, He 3a0CTPsisi BHUMaHUe Ha
CBOJICTBE OOIIECTBEHHOI OIACHOCTY JesHNUsA, BK/IIOYAeT B yYeHUe O IPOTUBO-
IIPaBHOCTY TIPECTYIUICHNsI IIPOBEPKY OOCTOATENIBCTB, VICKITIOYAIOINX €r0 COOT-
BETCTBUE 001[eMy IPaBOIOPS/KY. [Ipy 9TOM Ipu3HaeTcs, 4YTO paspelnTe/IbHble
HOPMBI TPaXKJaHCKO- WM IyOIMYHO-IIPAaBOBOTO XapaKTepa MCKIOYAT IIPO-
TYBOIIPAaBHOCTDb JIeAHNUA, COOTBETCTBYIoUero cocraBy [Kammuckuit A.9., 2004:
177-180].

B maHHOII cTaThe IpefjIaraeTcst MeTOA0/IOTHS YTOIOBHO-IIPABOBOII OLICHK Jie-
STHUIA, CBA3AHHBIX C OCYIECTBJIEHVEM JIMIIOM CBOETO CYOBEKTMBHOrO IIpaBa, HO
MOJIIAAONIVX 110, 00beM YTOJIOBHO-IIPABOBBIX 3AIIPETOB, YTO ITO3BOJIAET pas-
TPaHMYNUTD IIPABOMEPHOE MTOBEIeHNE Y 3TI0YIIOTPpebIeHIIe IPABOM.

1. OcyuwiecTBneHue cyobekKTUBHOro npaBa B cucreme
00CTOSATEeNbCTB, UCKJIOHYAIOLWMUX NPECTYNHOCTb AEAHUS

1.1. OcywecTBNneHue npaea Kak npegmMeT yroJioBHO-NpPaBOBOW OL,EHKU

Heo6xomnMoCTb B yro/I0BHO-IIPAaBOBOII OlleHKe BO3HMKAET HE B CBSI3MU C (ak-
TOM HQIN4UA WIN OTCYTCTBUS CyOBEKTMBHOTO IpaBa (OOBIYHO BXOJAIIETO B
KOHCTUTYLMOHHYIO, TPOKAAHCKYIO WIN UHYIO0 IPAaBOCYOBEKTHOCTD), @ C €r0 OCy-
1[eCTB/IEHVIEM, BBIOOPOM [IIsI 9TOTO TeX CII0CO000B 1 POPM, KOTOPbIE 3aTParnBaioT
VIHTEpPeCHl MHBIX /INL], 0011eCTBa MM rocyapcTBa. VIMEHHO 9T 00 BEKTUBHBIE 00-

'B paMKax HaCTOHH.Ief/I CTaTbl YKa3aHHbI€ TEPMIHBL 6Y,E[YT MCIIO/Ib30BAaTbCA KaK CMHOHMMBI.

2 Tlocranosnenne KC P® or 20.12.1995 Ne 17-T1 // C3 PD. 1996. Ne 1. Ct. 544; [TocTtaHoBe-
Hite KC P® or 18.05.2012 Ne 12-TT1 // C3 P®. 2012. Ne 22. Cr. 2291; ITocranoBnenne KC PO or
14.11.2019 Ne 35-I1 // C3 P®. 2019. Ne 47. Cr. 6737.
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CTOATEIbCTBA MIEPEBOJAT MPOOIEMY B YTOTOBHO-IIPABOBYIO IVIOCKOCTD, 1 MIMEH-
HO OHU I JIOJ/DKHBI COCTAB/IATb OCHOBHOE COJleprKaHMe IIpeiMeTa TAKOTO aHA/IN3a.
[Ipu 3TOM BpeJOHOCHBIM MOXXET OBITh He CaMO CyOBEKTUMBHOE IIPaBo, @ CIIOCO-
Ob1 ero peanmusauun. [Jaxxe HeobxonyuMass 060pOHA BbITEKAET U3 €CTECTBEHHOTO
mpaBa 06e30IIaCHOCTM, OCYIIECTBIAEMOr0 He TONbKO ITyTeM HpWYVHEHUs Bpefa
Hala/jaoleMy, HO U YCTaHOBKOJ 0e3BPeJHbIX 3al[UTHBIX YCTPOVICTB, Y MHBIMMA
CII0COOaMIL.

He MoryT cuntaTbcst BpejoM ¥ HEKOTOpbIe HeM30eXKHbIe N3[ePIKKI OCYIIeCT-
BJIeHNA NpaBa. Hanmpumep, B oTHOLIeHUN 3akpensaeMoro cr. 31 Koncruryuun
Poccniickoit @epepanny npasa rpaxaaH IPOBOAUTD ITyOIMYHbIE MEPOIPUATI
Koncruryunonnsiit Cyn Poccniickoit Pepepanum ykasal, 4TO UX IPOBefieHNE,
KaK IIPaBIJIO, CONPSKEHO C M3BECTHBIMU HEYHOOCTBaMU Il He YYaCTBYIOLINX B
HeM rpaxjaH (orpaHmndeHue IeNIeX0QHOTO IBIDKEHNs, CO3[jaHle [ToMeX pabore
TPAHCIIOPTA, 3aTPYAHEHME JOCTYNa K 00BeKTaM COLMAIbHOV MHPPACTPYKTYPHI
U 1p.), KOTOpBIE, SB/ISASCh HEM30EKHBIMU M3JepXKKaMy CBOOOJbI MMPHBIX CO-
OpaHuii, camu 1o cebe He MOTYT PacCLeHMBATHCA KakK MOPOXK/AIOLINE PealbHYI0
YIpo3y IpMYMHEHV Bpefja KOHCTUTYL[MIOHHO OXpaHAeMbIM LIeHHOCTAM . OHaKo
yIpo3y IpMYMHEHNA TAKOTO BpeJja MOTYT CO3/1laBaTh KOHKPETHbIE IeMICTBMS, B Ka-
yecTBe OPMEHTMPOBOYHBIX MPU3HAKOB KOTOpbIX CyJ yKasan NMpOBOKalMIOHHbIE
IIPU3BIBBI K HAPYLIEHNIO JIEMICTBYIOIIEr0 3aKOHOJaTe/IbCTBA, arPECCMBHOE HEIIPU-
ATYE 3aKOHHBIX TPeOOBAHMUII YIIOTHOMOYEHHBIX JJO/DKHOCTHBIX JINII, MCTIOIb30Ba-
HUe MacOK /MO0 MHBIX CPEJCTB, CIEIaIbHO NMpeIHa3HAYEeHHBIX /I COKPBITIS
JIALIA VIV 3TPYAHEHVSI YCTaHOBJIEHA IMYHOCTI .

Kpome Toro, cymjecTByioT creny@uyeckiie yrolroBHO-IIPaBOBbIe CyO'beKTIB-
HbIe IIPaBa, MPeJII0/IaAralolNX MaTepuaTbHO-IIPAaBOBbIE FAPAHTU TNYHOCTY B €€
y>Ke BOSHVKILIEM VIIU IIPeAIIoIaraeMoM B OyAyIeM CIiope ¢ TOCY/IapCTBOM, OfHA-
KO VX JIeTaJIbHOe PaCCMOTPEHMEe BBIXOJUT 32 paMKJ HAaCTOAIIel CTaTbU.

MO>HO TOTBKO KOHTYPHO 0003HA4MTh, YTO MMEHHO B CWIY UX HaIM4uA OT-
CYTCTBYeT CaMOCTOATe/IbHAasA yroJ0BHAasA OTBETCTBEHHOCTb 3a IIOC/IEAYyIollee 3a
XMIEHMEM PacHOpsDKeHMEe U3DATHIM MMYILECTBOM, COBEpPIIAeMO€e IPM OTCYT-
CTBUU TPU3HAKOB €T0 JIETaIN3alN, YTO He OTMeHseT HeOOXOAMMOCTY OLleHKM
TAKOTO ITIOBefleHNA B APYIMX OTpaciAx npasa. Hampumep, KoHCTUTYI[MOHHDIN
Cyn Poccuiickoit @efepaunm ykasai, 4TO C TOUYKM 3PEHMS TPaK[JaHCKO-IIPaBo-
BBIX ITOC/IE[ICTBII BUHOBHBIII B yroHe ipso facto mpuHuMaeT Ha ce6s1 OTBETCTBEH-
HOCTb 32 ITOC/IeAYIONYIO CYAbOY JaHHOTO MMYIecTBa’.

[Ipu artom cam mo cebe Bpep elile He HpefoIIpefie/isieT YTOTOBHO-IIPABOBYIO
OLIEHKY HesHMA, IOTOMY 4TO OH MOXXeT OBbIThb, KaK IPMHATO CYMTATh, IPECTYII-

3 TTocranosnenye KC PO or 01.11.2019 Ne 33-T1 // C3 P®. 2019. Ne 45. Cr. 6407.
* Ompepenerne KC PO ot 27.01.2020 Ne 7-O // C3 P®. 2020. Ne 5. Cr. 584.
° TMocranosnennue KC P® or 07.04.2015 Ne 7-I1 // C3 PD. 2015. Ne 16. Cr. 2460.
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HBIM VI HeIIPeCTYIHbIM, BKII04asd B 00beM IOC/IeTHEro OOIeCTBEHHO OIACHBIN
VI COLIMA/IBHO IIOJI€3HBI VUIM JOIYCTUMBIN, IpaBoMepHblii Bpex [IlIkabun I.C,,
2016: 64]. Bonpoc o conyanbHOI MOMb3e Bpeia (4TO caMo IO cebe 3BYYUT Kak
OKCIOMOPOH), 6€3yC/IOBHO, AB/IAETCSA HEOJHO3HAUHBIM, HO 37IeCh CyILleCTBeHHee,
KaKye 0OCTOSATEIbCTBA ONPABABIBAIOT €r0 IPUYMHEHMe, B TOM YJCIIe IIPU OCY-
I[eCTB/IEHNY CyO'beKTVBHOTO ITpaBa.

ITOCKONbKY «3aKOH YTOJIOBHBIV yCTaHAB/IMBAeT IIPeebl KapaTe/IbHONM BIIa-
CTM CyAbY IO OTHOILEHMIO K OT/Ie/IbHBIM IIPECTYIIHBIM AEeAHUAM» 1, B KOHEYHOM
cyeTe, «OIpefiesieT 00beM ¥ yC/IOBUA OCYILIeCTBIEHNs IIpaBooXpaHbl» [TaraH-
neB H.C., 2001: 132], To He06X0AMMO OTIpeienTb BOOpas/iesl MeXy IIpaBoMep-
HBIM U 3allpellieHHbIM IPUYMHEHNEeM Bpefia BCIe[CTBIE MCIIO/Ib30BAHNA TNIIOM
CBOUMX IIpaBOMOuMii. PelleHne maHHON 3afauy ¥ OTPAaHMYMBAET 3aKOHOZATE/IA
OT BMeIIATe/IbCTBA B CYOBEKTUBHYIO Cepy IMYHOCTH, U IPeAyIpexKjaeT BHIXOJ
rpakIaHaMM 32 IIpefiesIbl CBOETO CYOBbeKTMBHOTrO Ipasa. CMeleHme 9Tl IpaHu-
I[bI OY€Hb YYBCTBUTEIBHO, IIOCKOJIBKY O3Ha4YaeT M100 yMeHbllleH)e 0O0beMa Ipas
JIMYHOCTH, MO0 CHYDKEHME YTOTOBHO-TIPABOBOI OXPaHBI TeX WM MHBIX 00BEK-
TOB. B IpaBOBOM rocyzapcTse 9Ty IIpefie/ibl 3aKOHOMATEIbHOM U CY/IeVICKOI JyiC-
KpeLy ONIPEeNe/IATCA B IEPBYI0 O4epeib HA KOHCTUTYLVIOHHOM YPOBHE.

3ajiaya yroJI0BHO-TIPaBOBOTO PETY/IMPOBAHNUA — 00eCIeYNTh IPABO YeIOBeKa
VI TpPK/IaHMHA Ha CBOOO/TY U HEIPYKOCHOBEHHOCTb OT HEOOOCHOBAHHOTO IIpUMe-
HEHIIS Mep YTOIOBHO-IIpaBoBoro BoszericteusA [Kponaye H.M., 1999: 156] — He
BBIIIOJTHAETCA He TOJIbKO IIPYU BO3JIOKEHNM YTOIOBHOJ OTBETCTBEHHOCTU 63 oc-
HOBaHUA (T.e. IPY OTCYTCTBMM B IeAHNUM IIPU3HAKOB COCTABa IIPECTYIVIEHNUA), HO
Y B CIy4yae IPU3HAHVA IPECTYIIHBIM OCYIeCTB/ICHM IIpaBa, peannsyeMoro 6es
OYEBMIHOTO 37I0YIIOTPeOIeH NS

B koHCTHUTYIIMOHHOM ITpaBe ['epMaHMM UCIIONBb3YeTCs KATETOPUs «CyObeKTIB-
Hble ITyOIMYHBIe IIpaBa», KOTOPbIe IPECTaBIAIT COOO0J IIpefoCTaBlIeHHOe MH-
AVBUIY Ha OCHOBAHUM ITyO/IMYHOTO IIpaBa MPaBOMOYME B IIeJIsIX Peann3aliy CBO-
VIX IHTEPECOB TPeOOBaTh y rOCYApCTBa OIIpefie/ICHHOTO JeVICTBYA, JO3BOICHNS
wm 6e3neiicTByA. B Takoil crucTeMe, XOTA OHA IIPUMEHACTCS IIPEUMYILECTBEHHO
IJI OLIEHK! afIMVHUCTPAaTUBHBIX VICKOB, OCHOBHbIE IIpaBa ABJIAITCSA IPAaBAMU «B
BbIcHIel crenienn» [Xenbre 3., 2019: 34].

JINYHOCTD B e B3aMMOOTHOLIEHNUAX C TOCYAAPCTBOM BBICTYIIaeT He KakK 00b-
eKT TOCYJZapCTBEHHOM JIeTeNbHOCTY, @ KaK PaBHOIIPABHBIN CyOBEKT, KOTOPBII
MOXKeT 3alllMIIaTh CBOY IIpaBa BCeMM He 3alpelleHHbIMYU 3aKOHOM CIIOC06aMu 1
CIIOPUTD C TOCYAAPCTBOM B /NI TIOOBIX €0 OPraHOB®, B TOM YIC/IE IO BOIIPO-
caM O IpefieflaX yroJI0BHO-IIPABOBbBIX 3alIPETOB, KOTOPbIe HE MOTYT IIPOV3BOJIb-
HO OTPaHNYMBATh IIpaBa IpakiaH. ITO BBITEKAaeT 13 KOHCTUTYLIMOHHON 00513aH-
HOCTY TOCYAapCTBa 3allMIaTh IIpaBa X CBOOOJDbI YelloBeKa U TpakaaHuHa (CT. 2

¢ Tocranosnenne KC P® or 03.05.1995 Ne 4-T1 // C3 Pd.1995. Ne 19. Cr. 1764.
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Koncturynvm Poccnitckoit @epepanyn), IpudeM He TOTBKO OT IPeCTYIIEHNI,
HO ¥ OT MI30BITOYHBIX 3aIIPETOB.

B aT0it yacTn, no ouenke Koncturyunonnoro Cyza Poccuiickoit @efepanun,
4ype3MepHas 60pbba 3aKOHOZATENs IPOTUB 3/IOYHOTPeO/IeHNsT IIPAaBOM MOJXKeET
npuobpeTaTh XapakTep CAaHKIUU 32 UCIONb30BaHNE CBOUX IIPAaB U TEM CaMbIM
HOHYXJIaTb K O0TKazy oT HuxX'. [Jansbii Cyp moagepkan U JOKTPUHY «OX/Iax-
patomero (cmepsxmpatomgero) apgexrar» (chilling effect), mpumensemyio, B Tom
gncne ECIIY, xoTopas nmpeanonaraeT HeJoyCTMMOCTb BBEIEHNs OTpaHNYEHNUI
WIM OTBETCTBEHHOCTH, €C/IM 3TO MOXKET YMEHBIINUTh CTPEM/IEHNE MTO/Ib30BAThCA
TeM WM MHBIM IpaBoM®. COOTBETCTBEHHO, C/IeflyeT MOAep)KaTh MCCIeLOBAHNIA
VIMEHHO IIPOGJIEMBI YTOJIOBHO-IIPABOBBIX FAPAHTUI TeX VIV MHBIX IIPaB, @ TAKXKe
OTHeCeHMe K HUM TaKUX MIMIIepaTUBHBIX HOPM, KOTOPbIE, [IeJiCTBY: B peXXIMe 3a-
KOHHOCTH, 00eCTIedlBaloT HellpyBIeYeHe JINIIA K YTOJIOBHOJ OTBETCTBEHHOCTH,
0CBOOO>X/IeHe OT Hee VIV HaKa3aHMsI, MO0 HEBO3MOXKHOCTh Ha3HAYeHNsI OTIpe-
le/IeHHBIX HaKasaHuit iy nHbIX Mep [Eroposa H.A., 2016: 185].

YeTkoe ompefieNieHNe TpaHULbI, C KOTOPOJ HAaYMHAETCA YTOIOBHO-IIPaBOBas
OXpaHa, OT 3/I0yNOTpebIeHNsI CYOBEeKTVBHBIM IIPAaBOM BO BCSKOM CIIy4ae sBJIA-
eTCs TapaHTHell CBOOOIHOTO OCYIIeCTB/IEHM 9TOTO IIPaBa, IIOCKOIbKY OHA IIpef-
II0JIaraeT OTCYTCTBYE OTBETCTBEHHOCTH 3a IIPABOMEPHOE OCYLIECTB/IEHNE CBOETO
mpaBa. TeM caMbIM YTOIOBHBIN 3aKOH peann3yeT HomoxeHn: cT. 2 Koncturyunn,
He TO/IbKO OXPaHAA TPaK/laH OT IMPECTYIIHbIX IOCATATe/IbCTB, HO U NPefoTBpa-
Iasi M3MNILIHIO KpuMuHanusaunio (oBep-kpuMmuHanusanuio [Persak N., 2018:
20-39]) chepsl peanusanum ux npas 1 CBOOOT.

VI3 cka3aHHOTO BBITEKAET ellle OJHO METOHO/IOrnYecKoe yroyHeHue. OObIYHO
CYMTAETCs, YTO 3/I0YHOTpeb/IeHNe He HapyllaeT 3alpera IPaBoBOMl HOPMBI (T.e.
He fBJIIeTCS NIpaBOHAPYIIEHVEM), a BBIXOANT 3a IIpeJie/ibl OCYIIeCTBIeHNA TIpa-
Ba, IPUYMHSET BpeJ] APYTUMM y4acTHMKaM OOILeCTBEHHBIX OTHOIIEHWIA, SIB/ISET-
Csl COLMAIBHO BPEeHBIM 1 00IeCTBeHHO mopuijaeMbiM [MamenoBa A.T., 2014:
140-146]. Kax nokaseiBaet B.JI. Kpycc, 3noynorpe6nenns mpaBoM — 3TO KOH-
CTUTYLIVIOHHbIE NIPAaBOHAPYIIEHNU 3a PaMKaMI JIeTa/IbHbIX KOHKpeTU3aluil 3a-
IPELEHHOTO ¥ IIPEeANNCAaHHOrO, (GOpMalbHas «HEYSA3BUMOCTb» KOTOPBIX JyIA
Mep I0pUINYECKOll OTBETCTBEHHOCTI He OCBOOOK/IAaeT rOCYAAPCTBO OT 6OPBOBI €
HUMY, HO TpeOyeT KOHCTUTYLIMOHHOTO IIPOTUBOJeIICTBIA /MI00BIM popmam (crio-
cobam) coorBeTcTBYIOIMX AesHuit [Kpycc B.J., 2017: 17]. OgHako f1a yronos-
HO-IIPAaBOBOTO aHa/IN3a TAKOI IOAXO], HENPMEMIIEM, IIOCKOIbKY He3allpelleHHOe
3aKOHOJIaTe/IeM 3/I0YIIOTpeOIeHNe SB/IAETCA HEIPECTYIIHbIM, a IIOTOMY — HeHa-
Ka3yeMbIM, T.€. OCTaeTCs YTOI0BHO-IIPaBOMEPHBIM OCYIIeCTBIeHNEeM IIpaBa.

7 Tlocranosnenne KC P® or 13.06.1996 Ne 14-11 // C3 P®. 1996. Ne 26. Cr. 3185.
¢ Omnpepnenenne KC PO ot 5.12.2019 Ne 3272-0 // Bectank KC P®. 2020. Ne 1.
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HagepHoe, MO>XXHO ObI/IO OBl IPENIOKUTh MOJE/b, KOTAA He SIBJISIONECS
IIPeCTYIUIEHVSIMY 37I0yTIOTPeb/IeH)sI IPaBOM BJIEKYT IIPUMeHEeHVIe He Mep OTBeT-
CTBEHHOCTH, @ MHBIX CPEJCTB yTOJTOBHO-IIPAaBOBOTO BO3/ENCTBMA. MexX[y TeM,
TaKOJ IOJXO0J] He TOJbKO IOAPBIBAET B KOPHE OIpPE/eIEHHOCTb YTOJIOBHOIO 3a-
KOHA, HO 11 YaCTUYHO IpoTuBopednt cT. § YK PO.

B teopetnueckom mane 6osee MepPCIeKTUBHO MpefmoxeHHoe A.A. ManuHoB-
CKIM IIOHMMaHI€e BPeJOHOCHOCTY OCYIIECTBIEHNS IIpaBa KaK YHUBEPCAIbHOTO
Ipu3sHaKa 3jnoynorpednenusa uM. OgHako paspaboTaHHAsI STUM Y4€HBIM K/IACCH-
bukamys, npenoaramoias He0OX0UMOCTb pas3INYeHNsl IIPAaBOMEPHOTO 3/10Y-
HOTpeO/IeHNs IPAaBOM, NPOTUBOIPABHBIX 3/I0YHOTPeO/IeHNIT IPaBOM, He SIBIIA-
IOIVIXCS TIPAaBOHAPYLIEHVAMY, U IIPOTUBOIPABHBIX 3JI0YHOTPeOIeHNII IIPAaBOM,
IpU3HaBaeMbIX IIpaBOHapymeHnaMu [ManuHoBckuit A.A., 2010: 196, 204, 299,
302], B yrOlIOBHO-IIPaBOBOM AMCKYpce TpaHCHOpMUpyeTcs B Ba BUja — IPaBo-
MepHOe IIpUYMHEeHMe Bpefia IPaBOOXPaHAeMbIM 00beKTaM BCIIEACTBYIE OCYILeCT-
BJIEHVS CBOETO CYO'beKTMBHOIO IIpaBa I 3alpellleHHOe HOpMaMM YTOJIOBHOTO 3a-
KOHA JieslHUe, XOTS M OCYIeCTB/IIeMOe YIIPaBOMOYEHHBIM CyO'beKTOM. VIHbIMU
C/I0BaMI, JI0 ONIpefle/IeHHO 3aKOHO/IaTe/IeM IPaHULIbI BPEIOHOCHOE OCYLIeCTBIe-
Hle CyOBEKTUBHOTO IIpaBa IPaBOMEPHO, a IOC/Ie ee IepecedeHnss — IPEeCTYIIHO.
CoOOTBETCTBEHHO, B paMKax JIaHHOI CTaThy mepBas ¢popMma moBeieHNsI 0003Ha-
qaeTcs (ecm He OTOBOPEHO MHOe) KaK COOCTBEHHO OCYIIleCTB/IeHEe TIPaBa, a BTO-
pas — Kak 3710ynoTpeO/IeHue UM.

1.2. CooTHOLWEHME OCYLLECTBJIEHUA NpaBa
M UCNOJIHEHUS 3aKOHa UNn 065913aHHOCTU

Ceropjns mpaBONpMMEHUTENbHAA NPAKTUKA Y>Ke IPU3HAET MCIOTHEHME 3a-
KOHAa VIV MCIO/NHEeHNe 0053aHHOCTY OOCTOSITENbCTBOM, MCK/IIOYAIOIMM IIpe-
CTYIIHOCTD JI€SHMA’, YTO paHee IpPeIaraioch B YTOIOBHO-IIPABOBON TOKTpUHE
[Tep-Axomos A.A., 2003: 157-158]. OpHako npuYMHEeHMe Bpefia B CIydae BbIXOa
32 HOPMaTVBHO KOHKPEeTM3MPOBAaHHbIe PAMKJ He MOYKET pacCMaTpPMBATbCA KaK
IIPOJO/DKEHNE OCYIIeCTB/IeHNA IIPaBa.

Ecmn copeprxkaHye CyObeKTMBHOIO IIpaBa 3aJjaHO 3aKOHOM, TO «BHE JOIY-
CTUMOTO COZep>KaHNA HMKaKoro mpasa HeT» [IIlaito A., 2008: 163]. Taxxe mo-
HATHE «3aKOHHBIN CIOCOO OCYIIeCTBIEHMA IIpaBa» JJOMYCKaeT M000il BapuaHT
IeICTBUIA, He MPOTUBOpEYAllMii 3aKOHY, OfIHAKO MMIIEpaTVBHbIE NPEeNCaHNA
IIPeJOCTAB/IAIT YIPABOMOUYEHHOMY /MLy €JVMHCTBEHHO BO3MOJKHBI/I BapMaHT
IIOBEZIEHVIS: OHO MOXKeT BOOOIIle 0TKAa3aThCs OT OCYIeCTB/ICHN ITpaBa Ibo ocy-

° T1. 28 TlocranoBnenus ITnenyma BC P® ot 27.09.2012 Ne 19 «O mpuMeHeHNMM CylaMy 3aKO-
HOJaTe/IbCTBA O HeOOXOAMMOIT 060POHE 1 MIPUYMHEHNM Bpefia IIPU 3afiepXKaHNUM I, COBEPIINB-
miero npecrymnenne» // bronnerens BC PO. 2012. Ne 11.
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I[eCTBUTD €r0 HOPMATMBHO KOHKPETU3MPOBAHHBIM CIIOCOOOM; JPYroii CBOOOMBI
BbIOOpa y Hero HeT [MammHoBckuit A.A., 2007: 52]. COOTBETCTBEHHO, IPUYNHE-
HJle Bpefla 3a OYepYEeHHBIM) 3aKOHOJaTe/IeM IIpefiellaMi SBJIAETCS VHOM (op-
MOJI TIOBefIeHVIs1 — HEeBBIIIOTHEeHNEeM 005A3aHHOCTY I'PakKIaH COOMIOIaTh 3aKOHBI,
npefnucaHHoi B 4. 2 cT. 15 Koncrurynun Poccniickoit @epepanun.

Tak, O.C. KypueHko Ha mpumepe coLuaabHO-00eCIeYnTeNbHBIX MIPaB IT0Ka-
3bIBaeT, YTO HECOOOIeHNe I'PAXKAAHIHOM CBEJIeHNII O Ha/IMIMI VIV HACTYTIIEHUM
06CTOATENIbCTB, MICKIIOYAIOIIMX [IPABO Ha ITO/Ty4eHVie TIEHCUY, BIEKYIVX IIpeKpa-
II[eH}e BBIIUIATHI IEHCHIT W/IV YMEHbIIIeHNe ee pa3Mepa, SAB/IACTCA He 3/I0YIoTpe-
6/1eHMeM IIPaBOM, a HEMCIIOHEHMEM CYOBEKTUBHOI I0PUNYECKOiT 00513aHHOCTI
MHPOPMUPOBATb OpPraH COLMAIBHOTO O0ecIeyeHMss O TAKUX OOCTOSTETbCTBAX
[Kypuenko O.C., 2016: 161-162]. Ha npaxTuke kBanuduxanms MOLIIEHHIYECTBA
npu nonydenyn Boimiat (cr. 159 YK P®) cBsasaHa ¢ ycraHOB/IeHueM ob6MaHa o
HaIM4YMM OOCTOATEIbCTB, HACTYIUIEH)E KOTOPBIX COITIACHO 3aKOHY WIN MHOMY
HOPMAaTVBHOMY IIPaBOBOMY aKTYy ABJISAETCSA YCTIOBYEM JJIS TIOJTYYEHUSA COOTBET-
CTBYIOIIVX BBIIJIAT, 1160 YMOTYAHA O IIpeKpaIeHN TaKNX OCHOBAaHMIT'.

Taxoxe Konctutynmonnsii Cyn Poccuiickoit Pefiepanum ykasan Ha HeJOITy-
CTYIMOCTb OTBETCTBEHHOCTM /IMIIA 32 COBEpIIEHME UM JAeICTBUIL, IPaBOMEPHBIX
1 00513aTeIbHBIX B CYTY MMIIEPATUBHBIX ITyO/IMYHO-IIPaBOBLIX HOpM'!, N pas-
PEIIeHHBIX 3aKOHOM, PETY/IMPYIOLIMM COOTBETCTBYIOIYIO C(hepy OTHOIIEHNI], T.€.
3aKOHHBIX IT0 CBOEMY CYIIIeCTBY'?.

Ecmu mcnionHeHne 3akoHa IpsAMO paspelnaeTr My 00s3bIBaeT IpU HACTYIUIe-
HUM OTIpeJie/IeHHBIX YCTIOBUI AefICTBOBATD, TO CYO'beKTUBHOE IIPABO OCYIIEeCTBIIA-
ercs cBobonHO. CrefjoBaTe/IbHO, COOIIOeHNe TPeOOBaHNIT 3aKOHA, €T0 UCIIOTHe-
HIe JO/DKHO CYMTAThCA CaMOCTOATEIbHBIM OOCTOATETBCTBOM, VMCK/ITIOYAIOLIVIM
HPEeCTYITHOCTD JIesTHNA, I He PABHO3HAYHO OCYIIECTBJICHNUIO TIpaBa.

Kpome Toro, B nutepatype Ipepiaraercs obliee IpaBUIO HEIPUMEHEHNUA
YTOJIOBHO-IIPABOBBIX HOPM IIPY OTCYTCTBUY HEOOXOAVIMBIX PETY/IATUBHBIX HOPM
(axroB) [[lenncosa A.B., 2018: 286]. OfHaKo OHO He B IIO/IHOJ Mepe YYUTHIBAeT
pas3MYMA eCTeCTBEHHBIX I OKTPOMPOBAHHBIX IIpaB. [I0CKONbKY [JIA MOC/IeTHNX
HeOoOXOIMMBIM YC/IOBMEM pean3aliii ABJIAETCs TIIaTe/IbHOe HOPMAaTUBHO-TIpa-
BOBOe perynupoBanue [[IpecHsakos M.B., 2014: 21], To ero oTCyTCTBME JIe/ICTBU-
Te/IbHO OPOK/aeT HeOIIpee/IeHHOCTb YTOTIOBHO-TIPABOBOI HOPMBL. [I/14 T4HOI
CBOOOZIBI M/ JIPYTUX €CTECTBEHHBIX IIPAB YCTAHOB/IEHHBI 3aKOHOM IIOPSIOK He
BBICTYIIaeT OCHOBaHMEM MX ocymjecTneHys. OTHenbHbIe BOIPOCHI, TaKue Kak

19 T1. 16 Iloctanosnenus ITnenyma BC P® or 30.11.2017 Ne 48 «O cypneb6HOI MpaKTUKe TIO Jie-
JIaM O MOIIEHHIYEeCTBe, IpUcBoeHun 1 pacrpare» // brommerens BC P®. 2018. Ne 2.

' TTocranosnenne KC P® ot 12.10.1998 Ne 24-TI1// C3 P®. 1998. Ne 42, Cr. 5211.
12 TIocranosnenue KC P® ot 27.05.2008 Ne 8-IT // C3 P®d. 2008. Ne 24. Cr. 2892.
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oIpe[ie/ieHVie TallHbl YaCTHOI >KM3HY, I BOBCE COCTAB/IAIOT UCKITIOYUTENBHO che-
PY IOTTHOMOYMIT IMYHOCTIL.

Takum 06pasoM, NmpaBOMepHOEe OCYIIeCTBIeHUe CyOBEKTMBHOTO IIpaBa He
PaBHO3HAYHO VCIIO/THEHNIO 3aKOHA W/IU 0053aHHOCTU 1 JO/DKHO CYUTATHCS CAMO-
CTOSITE/IBHBIM 00CTOATEIBCTBOM, VICK/TIOYAOIIVM IIPECTYITHOCTD (0O1IeCTBEHHYIO
OIIACHOCTD ¥ YTOJIOBHYIO IIPOTMBOIIPABHOCTD) JiesiHNA. [10CKO/IbKY 3aKOHHBIMM
BapMaHTaMI IOBeJEHNUA YIIPAaBOMOYEHHOTO JIMIJA MOTYT CUMTATbCA JI0ObIE U3
HIIX, He 3allpelileHHble TOCYAAPCTBOM, A YTOJIOBHBII 3alpeT 6asupyeTcs Ha OLjeH-
Ke 00II[eCTBEHHOI OTIACHOCTH JIesTHMsA, TO OJHOTO JINIIb (PaKTa HAMN4Ms CyObeK-
TUBHOTO IIPaBa ellle HeIOCTaTOYHO [ IPU3HAHUA IPUYNHEHHOTO BpeJia IIPaBo-
MepHBIM.

OTcyTcTBUE B YTOIOBHOM 3aKOHE CIIEIMa/IbHO HOPMBI 00 OLIEHKe OCYILeCT-
BJIEHMs IIpaBa KaK OOCTOATENbCTBA, MCKIIOYANOIIETO IPECTYIHOCTb HesSHU,
MOXXeT ObITb OOBSCHEHO TeM, YTO CaMy IIPaBa, a TaKXKe OOIye IPUHIVIIBI UX
OCYILeCTB/ICHNsI He PerJIaMeHTUPYIOTCS YTOMOBHBIM IpaBoM. DakTudecku arTo
BOIIPOC B3aVIMOCBSI3M YTOJIOBHOTO IIpaBa C APYIMMM OTPAC/sAMU IpaBa, KOTO-
PBIl B CWJTy OTCYTCTBUA MeXAY HUMM Impuoputeta (1o omenke A.B. Jlenncosoii,
Me>XXIy HUMJ BO3HVKAIOT KOOPAVHAI[IOHHBIE CBA3Y, XapaKTepU3YIOLecs TOPU-
30HTA/IPHBIM COOTHOIIIEHNEM, a He momunHenueM [[enncoBa A.B., 2018: 288]),
MO>KeT OBITh paspellleH NMUIIb Ha 60jee BBICOKOM — MEXOTPAC/IeBOM WJIU KOH-
CTUTYLVIOHHOM — YpOBHE.

1.3. CBoOogHOE OocyLLeCcTB/IeHUe eCTeCTBEHHbIX NpaB

KoHeuHo, yrooBHOe IIpaBo y>Ke paspaboTano KpUTepuy MpaBoOMEePHOCTH IS
BBIHY)K/IEHHOTO IIPVYMHEHNA Bpefia IpaBaM APYTUX yYacTHUKOB OOIeCTBEHHbBIX
OTHOLIEHNJ, B TOM YIC/Ie JIMIIOM, peaIM3yIOLIM CBOM IIpaBa B paMKax HeoO-
XOJIMOJT 060POHBI, KpaiiHelt HeOOXOAMMOCTH U TP APYTUX 0OCTOATENbCTBAX,
VICK/TIOYAIOIIMX ITPECTYITHOCTD JessHnit. OIHaKO 32 paMKaMI YTOJIOBHO-IIPaBOBO-
TO peryMpoBaHMsI TAaKUX 0OCTOSATENbCTB OCTAETCS MHAsl PobIeMa, KOTfa L0
ieliCTBYeT CBOOOIHO KaK B BOIIPOCE OIIpefie/leHNs IpaBa, BBIOMPaeMOTO JTMIOM
UL pealn3aliuy, TaK U 10 CII0C06aM ero OCYIeCTBIeHMS.

TpymHOCTb KOHKpeTM3aLMu YCIOBUI (KpUTepyueB) IPaBOMEPHOCTI OCYILeCT-
BJIEHMs CyOBEKTMBHOTO IIpaBa HAIJIAHO IPOSBIIAETCA 110 OTHOLIEHUIO K ecTe-
CTBEHHBIM IIpaBaM, KOTOPble 3aKOHOZATE/Ib MOXKET OTPaHNYNBaTh, HO He CII0CO-
OeH co3faBaTh. ITM paBa IPU3HAIOTCS OCHOBOJ OCTPOEHNS BCETO YTOJIOBHOTO
3akoHopaTenbcTBa [Kpomaues H.M., 1999: 174-175] 1 ofHOBpeMeHHO JIVIMUTH-
PYIOT €ro, a IOTOMY Ha ypOBHE IIO3UTUBHOTO IIPpaBa TOCYJapCTBO LO/DKHO CTpe-
MUTbCA K MUHMMA/IbHOMY VX OTPaHUYEHNIO.

Crnenndrka MHOTMX KOHCTUTYLMOHHBIX IIPaB IIpeJIIOaraeT M3BeCTHYIO He-
OIIpele/IEHHOCTDb KaK I10 IOPAJKY UX UCIIO/Ib30BAHMNA, TAK U 10 KPYTy NIpM3HaBa-
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eMbIX NpaB. HeapoM MosABIAIOTCA BCe HOBbIE ITOKO/IEHNA IIPAB Y€/I0BEKa, IpeJ-
IIOCBIJIKA K Y€MY BbIT€KaeT 13 NpusHaHus B 4. 1 cT. 55 Koncrurynunm Poccuiickoi
Depmepanyy 3HaYEHNA He TIePeYNCIeHHbIX B Hell TpaB u cBoboy. Kpome Toro, He
HPEIATCTBYeT PAa3BUTHIO HAIIOMHEHNA IIPaB U UX KOHCTUTYLMOHHOE odopMIie-
HIE, TTOCKOJIbKY «HMKaKasd HOpMa KOHCTUTYLMM, YCTaHAB/IMBAKOIIaAd IIPaBo, He
IIepeYnCIIsgeT BCeX BO3MOXKHOCTEN, COCTAB/IAIIINX COJleP>KaHMe STOTO IpaBa, MC-
yepnbIBaIINM 06pazom» [Tpourkas A., 2015: 49]. Tak, npasa B VIHTepHeTe MO-
TYT PacCMaTpUBATbCSA CAMOCTOATEIBHO VN CIUTATHCA MPOJODKEHNEM CBOOO/IBI
MBIC/IM U CTIOBA, ITPaBa VICKATh, IOTY4aTh 1 PAcIpOCTPaHATh MHPOpManmio. Pe-
MPOJYKTUBHBIE U TeHeTHYeCKIe NIPaBa «IIPOPACTAOT» U3 IIPaB Ha KMU3Hb U OXpa-
HY 310poBbs. To ecTb 1 3T, HGOPMaTbHO HOBBIE IIPaBa CYIIeCTBYIOT HE3aBUCHMO
OT TOCYJAPCTBEHHOTO IIPU3HAHNUA U MPEJCTAB/IAIT COOO0IT eCTeCTBEHHbIE IIPaBa,
HopIexarue 0643aTeTIbHOMY y4eTy IIpY OTIpefie/IeHNY IIPefielioB YTOMOBHO-TIpa-
BOBOTO BO37IEVICTBUII Ha OOIIeCTBEHHbIE OTHOILIECHUA.

Ha cTpike pasHBIX IIpaB BOSHUKAIOT JJOTIOTHUTE/IbHbIE KOJUIM3WY, HAIIPUMED,
yKazaHHas B JUTEpaType Ipob/eMa «HeJONYILICHNSA BOBJIEYEHMS B OTKPBITOE
MHPOPMAIMOHHOE IIPOCTPAHCTBO JNAHHBIX O T€HETMYECKUX IPU3HAKAX YeToBe-
ka» [PomanoBckas O.B., Peoxosa A.A., 2019: 95]. Ecin cyiecTByeT yronoBHO-
IIPaBOBas OXPaHa TaVHbI YCBIHOB/IEHNs, CETOJHSA PAaCKpbIBaeMasd T€HETUYECKIM
UCCIIeOBaHMEM, TO U MH(POPMaLNA O TeHeTMYeCKUX IPU3HAKaX JIO/DKHA OBITH
BK/IIOYEHA B 3aIIMINAEMYIO TallHy YaCTHOM >KM3HMU.

PasButue o61iecTBa IPUBOAUT K YC/IOKHEHNIO CYCTEMBI CyOBEKTVBHBIX IIPaB.
Jlpyrumu cmoBamu, 4eM B 60JIbIlIeM KOMYeCTBe OOIIeCTBEHHBIX OTHOIIEHNMI y4a-
CTBYET 4e/I0BEK, TeM 0OJIblle 00BbeM ero CyO'beKTVUBHBIX IIPaB, YTO HEe 3aBUCUT OT
BOJIV VIV PEIIEHNI 3aKOHOATeIA.

[TosToMy 4ale BCEro HEBO3MOXXHO OIIPeNeNUTb BCe IpaBOMepHbIe (POpMbI
OCYIIeCTB/IeHNA CyO'beKTUBHOTO IpaBa. VIMeHHO BciefcTBIe CBOOOIHOI pearm-
3anyy CyObeKTVBHOTO IIpaBa JOIyCTUMa OTBETCTBEHHOCTD 3a 3/I0YIIOTpebIeHe
UM, OJHAKO He0OXOAMMa Na/IbHelIIIas KOHKPEeTU3alVis KpUTEePUeB OLleHKM TaKMUX
JiesTHMIA, TOCKOJIbKY caMa 110 cebe BpeJOHOCHOCTD ellie He IIPeBpalllaeT UX B IIpe-
CTyIITIEHNE.

2. YronoBHO-npaBoOBbie NPU3HaKUN
3noynorpeoseHus NnpaBoM

2.1. 3akpenneHue 3510ynoTpedneHus NpaBoM B YroJIOBHOM 3aKOHe

JejicTByOIIMEe YTOOBHO-TIpaBoOBbIe 3ampetnl (cT. 185, 2004, 201, 201", 202,
285, 285* YK P®) He 0XBaThIBAIOT BCEX Pa3HOBMUAHOCTeI 3moynoTpebnenmit. Kpo-
Me TOTO, B 9TUX HOPMaX aKI[eHT JIe/IaeTCA Ha 3/I0yIOTpeOIeHNN II0THOMOYMAMI,
4TO He PaBHO3HAYHO 3/I0YIIOTPEOIEHNI0 COOCTBEHHO CYOBEKTVBHBIMM IIPaBaAMIL.
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B nmuteparype mpemo>KeHbl pasjMdHble TPYNIbI MPVU3HAKOB, XapaKTepusy-
IOLIMX 3710yTOTpedIeHre CyObeKTUBHBIM IpaBoM. Hampumep, ncrnonb3oBaHye
IIpaBa He II0 €ro NMpsIMOMY Ha3Ha4yeHUIo, a TaKKe HacTyIuleHye Bpena [Koxxes-
HukoB B.B., lenncenko E.M., JlaBpos 10.B., 2018: 5-9]. B cumy cBobopsr ocy-
I[eCTBJICHNS IIpaBa CKOpee HY>KHO COITIACUTBCA C Ha/lIu4meM He aOCOJIOTHBIX, a
OTHOCUTE/IbHBIX KPUTepUeB KOHCTATAIMY 3JI0YHOTPeOIeHUs IIPAaBOM, KOTOPBIMM
MOTyT OBITh: HaHeceHVe Bpefa (ymepba); HepalOHA/IbHOE IIPUMEHeHMe IIpaBa
(oTK/IOHEHVE OT CTAaHAAPTHBIX C/Iy4aeB €0 pealns3aliyi); OTCYTCTBUE PaBHOBe-
CYsI MeXJY IPEMMYIIeCTBOM OT IPYMEHEHNs TIPaB U IPUYMHEHHBIM BPEIOM; He-
pauMoHanbHOe JoBepue (akraM, OPOKAAIOIee OCHOBAHME OTb30BAHNA TIpa-
BoM [IITaro A., 2008: 167].

Oob1eTeopernyeckasl KOHLenuus, paspaboranHas A.A. ManumHOBCKUM, Xa-
paKTepusyeT 370yIOTpebsieHNe, AB/SIOIIeecs] IPaBOHAPYIIEHMEM, CIeNYIOMU
IpusHaKaMit: 1) cyObeKT HapylIaeT NMpefIyCaHNsl JeIICTBYIOIETO 3aKOHOATe/Ib-
CTBa; 2) peanusanyeil CyObeKTUBHOTO IIpaBa B IPOTUBOPEYNY C €r0 Ha3HAYeHM-
eM IPUYMHACTCS BpeJ, OXpaHsAeMbIM OTHOLICHVAM; 3) MMeeTCsl IPUYMHHAs CBA3b
MEX]Ty JesTHUEeM Y ITOCTIeACTBYAMY; 4) K CYOBEKTY MO>KHO IIPUMEHUTD MepbI IIPaBo-
BOTO Bo3feiicTBus [Manmuosckuit A.A., 2010: 302-303]. BmecTe ¢ TeMm, 1CII0IH30-
BaHJ€ TUX VIV YKa3aHHBIX APYTVIMU aBTOPAMM XapaKTePYUCTHK 3/7I0yTIOTPeOIeH s
B Ka4yeCTBe IIPY3HAKOB COCTABOB IIPECTYIUIEHNIT TpeOyeT OTAe/IbHOTO OOCYK/IeHNA.

YcraHaB/IuBasi OTBETCTBEHHOCTD 3a IIPECTYIUICHN A, 3aKOHO/IATe/Ib MOXKET YKa-
3aTh Ha Pas3/MYHble 00CTOATENIBCTBA, CBUETE/IbCTBYIONIVIE O TOCTVDKEHUN Jies-
HJEM JIOCTaTOYHOTO /I KPYMMHAIM3AIVY YPOBHA OOIECTBEHHOV OIACHOCTIH.
[IpuMeHNUTEeIBHO K 37I0YIIOTPeOIEHNIO TIPAaBOM 3TO MOTYT OBITb KaK OOBeKTUB-
HbIe XapaKTePUCTUKY (CIIOCOO OCyIecTBIeHsI TpaBa, IPUYMHAEMBIN Bpef), Tak
U CyO'beKTVBHBIE — MOTUB, 11eTIb.

[TockonbKy «peanpHOE 37I0ynOTpeb/IeH e, Befyliee K OTBETCTBEHHOCTH, OIIpe-
nensiercs ex post» [[aito A., 2008: 167], B 3aKOHe IIOYTY HEBO3MOYXHO y4eCTh BCe
BUJIBI IIPaB, JICIIO/Ib30BaHVe KOTOPBIX MOXKET B/IMATH Ha OXpaHsAeMble IIpaBa Jpy-
rux /1. COOTBETCTBEHHO, Yallle BCEro B 3aKOHOATETbHOM OIVCAHUY IIPU3HAKOB
IPEeCTYIUIEHWIT OTPA)KAIOTCAA OXPaHsAeMble O0BEKTHI (B TOM 4MC/Ie IIPaBa OTePIIeB-
I11er0), @ He OPMBI 3/10yTIOTPeO/IeHNsT BTOPBIM YYaCTHIKOM OOI[eCTBEHHBIX OTHO-
IIEHNT CBOYIMY CyOBEKTYBHBIMM IIPAaBaMI, KOTOPbIE MOTYT IIPUOOpeTaTh — BC/IEN-
CTBIE €r0 CBOOOHBIX AelicTBUII — pasHooOpasHble yepThl. K npumepy, ct. 138 YK
P® ycraHaBnBaeT OTBETCTBEHHOCTD 32 HapYILIEHVE TaiTHbI ITePENIVICKI U CMEKHBIX
KOHCTUTYLIMOHHBIX IIpaB 6e3 KOHKpeTu3auuu crocoba. Xors 4. 1 cr. 272 YK PO
yCTaHaB/IMBaeT OTBETCTBEHHOCTD 32 HEIIPABOMEPHBIN JOCTYI K OXpaHAeMOI1 3aKO-
HOM KOMITBIOTepHO MHGOPMAIVI, OFHAKO IPU3HAKY HEIIPAaBOMEPHBIX JIe/ICTBUI
IIOYTY He PacKpBITHI, aKLIEHT CMeIlleH Ha IOCTIeACTBUA — YHUYTOXKEHNe, O/IOKI-
poBaHue, MoauduKanmio 160 KONMPoBaHue KOMIIBIOTEPHON MHMOPMAIIVIL.

[Tpn BeIOOpE MHOTO BapyaHTa — 3aKpeIUICHMS B YTOJIOBHOM 3aKOHe OIIVICAHNA
IPOTUBOIIPABHBIX BUIOB JesHMIT — MOYKET BOSHUKATh 00paTHas CUTYaIys, KOT-
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ia crioco6 OCyIecTB/IeHNs CyO'beKTUBHBIX IpaB (pOPMaTbHO 3allpellleH, a Bpey
OXpaHsAeMbIM 00BEKTOM BBIHECEH 32 PaMKJ KOHCTPYKIMM COCTaBa IIPeCTyIlIe-
Hus. Tak, cBoboza moncka nHpopmanyn yurena B cT. 183 YK PO. Xora mox-
HO yTBEP>K/IaTh O HapacCTalolleil B COBPEMEHHOM MIpPE yIpO3e 3KOHOMIYECKOTO
U TIPOMBIIIJIEHHOTO HINMOHAXKa, HO YTOMIOBHAasA OTBETCTBEHHOCTb yYCTaHOBJIEHA
JIMIIb 332 COOp CBEJEHUIT, COCTAB/IAIOMINX KOMMEPUYECKYI0, HaJIOTOBYIO WK OaH-
KOBCKYIO TailHy, He3aKOHHBIM CIIOCOOOM. DTO O3HAYaeT, YTO BCe MHbIE CIIOCOODI,
IPAMO He 3aIpelljeHHbIe HU B YTOIOBHOM 3aKOHE, HY B HOpMaXx JIpyTUX OTpacrei,
MOTYT CUUTATbCA Pa3pelIeHHbIMHA.

TpeTnit BapmaHT MO>KET CBA3bIBATH YTOIOBHYI0 HAKa3yeMOCTb JesHUA C MO-
TMBAMM U IIe/IAMU YIIPABOMOYEHHOTo cyobekTa. Tak, cT. 155 YK P® ycranaBmm-
BaeT OTBETCTBEHHOCTDb 3a pasIVIallieHVe TAllHbI YChIHOB/IeHMA (ygodepeHns) He
TOJIBKO JINIA, JIE/ICTBYIOIErO BOIPEKN CBOEIl 00A3aHHOCTU XPaHUTb STOT (aKT
KaK CITy>KeOHYI0 Wi TpoQecCUOHANTBbHYIO TailHY, HO 1 JTI0OOTO JINIIa, B TOM YMC/Ie
OCYIIeCTB/IAILEr0 CBOU IIpaBa Ha CBOOOJHOE pacIpocTpaHeHue MHpopMannm
U3 KOPBICTHBIX VIV MHBIX HU3MEHHBIX HOOYX/IeHNUIA.

KoHe4HO, BO3MOKHA 1 KOMOMHAIMA 3TUX NIPU3HAKOB. B KOHKpeTHOM crrydae
OlleHKa IIPaBOMEPHOCTH VICIIO/Ib30BAHNA IIPaBa 3aBUCUT OT BLIOPAHHOTO CIIoco6a
€T0 peanu3al i 1 OC/IefCTBUIL, B TOM YMC/Ie 3aTPOHYTOTO IpaBa APYroro Inia u
CTeIleHV BO3JIeIICTBIIA Ha 9TO IIPaBO, @ TAKXKe CyO'beKTUBHbIX IIPU3HAKOB (1je/Ielt u
MOTIBOB). [IpndeM faxke B TeX C/Ty4asx, KOIZIa OHYM He BKTIOUEHbI 3aKOHO/IATe/IeM
B JIMICIIO3UIVIIO CTAaThJ, OHM BJIVIAIIOT Ha OL[EHKY CTEIIeH! OOIeCTBEHHOI OIIaCHO-
CTU JeAHNs, @ IOTOMY IOJJIEXKAT Y4eTy CyloM B KOHKPETHBIX CTydasx.

2.2. OnpepeneHue NPaBoOMO4MA N OLLeHKa CaMOMNPUYUHEHNS Bpeaa

ITepBbIit sTam aHa/MN3a JO/DKEH BK/IIOYATDh YCTAHOB/IEHNE HA/INYMA Y IALIA ITpa-
BoMmounit. Ero 3abmyx/enne 06 o6beMe cBoero mpasa cieflyeT OLeHIBaTh UCXOJIs
U3 00111ero y4eHus o paKTU4ecKoit ommoke.

Taxoke Ba)KHO pasnnyaThb IepBUYHBIE U IPOM3BOAHBbIE IpaBa. Hampumep,
Koucrurynmonnsiit Cyn, Poccniickoit @emeparuy ykasas, 4To IpaBo Ha MPUOO-
peTeHue, XpaHeHMe U HOIIEeHNe OPYXIsA He OTHOCUTCA K YMC/Ty KOHCTUTYIIVIOH-
HO 3aKpeIl/IeHHbIX, HO ABJIAETCSA IPOU3BOAHBIM OT IIpaB, FAPAaHTUPYeMbIX CT. 19,
21, 34 u 35 Koncruryunn. B cBoro ouepenp, mpaBo Ha XpaHeHMe OOEIPUITacoB K
OIIpefie/IeHHOMY BUJY OPY>KUA pacCMaTpUBaeTCsA KaK COCTaBHAs 4acThb (IpOJoI-
KeHIe) IIpaBa Ha BJIafieHIe U [T0Ib30BaHNe JaHHBIM BUJIOM Opyx1s". B kauecTBe
ob111ero mpasuia MOKHO cOPMYINPOBATD, YTO OLIEHKA VICIIOJIb3OBAHMS 4aCTH
IIPaBOMOYMIL MY IPOM3BOSHOIO IIpaBa JO/DKHO pacCMaTpUBAThCA Yepes IpU3My
OCHOBHOTO WJ/IV TIEPBUYHOTO IIpaBa.

B Omnpepenenne KC PO ot 07.07.2016 Ne 1426-0 // Bectuux KC P®. 2017. Ne 2.
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B menom make coumanbHO He ofoOpsemble (OPMBI MICIIOTb30BAHUA CYOBEK-
TYBHOTO IIpaBa, €CIVl OHM He 3aTParuBaloT IIpaBa APYTUX JIUI] VIV IyOIMYHbIe
VHTEpeChl, He JO/DKHBI, KaK IIPaBUJIO, B/IeYb YTOTIOBHYIO OTBETCTBEHHOCTb.

PaHee K yro/0OBHO-IIPaBOBBIM CITy4asiM OCYILECTBIEHNsI CYO'beKTUBHOTO TIpa-
Ba OBUIM OTHECEHBI YHNYTOXKeHVEe COOCTBEHHOTO MIMYIIECTBA, CAMOYHIYTOXKEHNE
WIM TIOBPEeXJIeHNe CBoeTo 310poBbs [Tep-Axonos A.A., 2003: 157]. Ho TouHee
37leCb TOBOPUTH KaK 00 OTCYTCTBMY BBIXOZIA 3a IIPefe/bl CBOETO IpaBa, TaK U 00
OTCYTCTBMM OOBEKTA YTOIOBHO-IIPAaBOBOI OXPAHBI, IOCKO/IBKY YTOJIOBHOE IIPAaBO
B OCHOBHOM He IIpeJJHa3HaYeHO JI/Is1 3alMThl MTHTEPECOB Ye/I0BEeKa OT CAMOro cesl.

VickmodeHne 3ech COCTABIAIOT CIydal, KOTJa IO0OHOe OCyIeCTBIeHVe
IIpaBa JOIOTHNUTEIbHO HapyLIaeT Kakue-mibo opuadeckne obszanHocTy. Han-
0oj1ee TUIIMYHA B 3TOM CMBbIC/Ie HaKa3yeMocTb 110 cT. 339 YK P® yxinoHeHus Bo-
€HHOC/TY>KaIl[ero OT MCIIOJTHEH VI 00513aHHOCTEI BOEHHOTI CTy>KOBI ITyTeM IpU4n-
HeHUs cebe Kakoro-nmbo MoBpeXxaeHus (WIEHOBPeNUTEIbCTBO). 3a OT/ie/IbHbIe
bOpMBI CaMONIOBpEXIEHNUS YCTAHOB/IEHA aIMMHUCTPATUBHAS, @ HE YrOJIOBHAs
OTBeTCTBeHHOCTh. Hanpumep, moTpebieHne HapKOTUIECKNX CPECTB VU IICUXO-
TPOITHBIX BeljecTB 6e3 HagHaueHUs Bpaya 100 HOBBIX MOTEHIMATBHO OMACHBIX
MICUXOAKTUBHBIX BEIECTB HaKa3bIBaeTcs 1Mo cT. 6.9 KoAIl PO.

Takoke Ba)XKHO IIpaBU/IbHOE TIOHVMMAaHUe HOCUTE/IA IIePBOHAYATIBHOTO CYOBeK-
TUBHOTO ITIpaBa WK €ro AeCTBUTEIbHOTO mpaBoobaanatens. Crenyer UMeTh B
BIUZLY, YTO OCYIIECTBJIEHNE HEOTUY>KJaeMbIX IMYHBIX IIPAaB B HEKOTOPBIX CIyda-
AX MOJXKET OCYIIEeCTB/IATbCSA ONOCPEJOBAHHO, 6e3 «pacllelVIeHUA» WIN Iepexofa
aTUX npas [Ynpbames A.X., 2018: 100-104].

Hanpumep, Cemeitnblit kogekc PO ycraHapnuBaeT B KauyecTBe O0IIETo MPVH-
IUIIa PaclopsDKeHMe TPaXAaHaMU CeMeHBIMM IIpaBaMM II0 CBOEMY YCMOTpe-
HIIO, HO He IOITyCKaeT MX OXPaHbI IIPY OCYILIeCTBICHUI BOIIPEK! MX Ha3HAYEHNIO
(cT. 7), KOHKPETU3UPYS, YTO POAUTETbCKIE ITpaBa He MOTYT OCYIIECTBIIATHCA B
IPOTUBOpeYNM ¢ MHTepecamu fieteit (cT. 64). COOTBETCTBEHHO, KPUTEPUEM BbI-
SBJICHUSA 3/I0yIIOTPeOIeHNsI POAUTENbCKIMY TIpaBaMy sBJISIETCS MHTEPeC Heco-
BepILIEHHOJIETHETO, YTO MO3BOJISIET OLIEHUTb CIIOCOOBI €r0 BOCIUTAHMS, Pasrpa-
HUYATD MTOXMIIeHMe COOCTBEHHOTO peOeHKa M CaMOYIIPaBCTBO.

Tem caMbIM IpUYMHEHME BPefia CAMOMY cebe OLIeHMBACTCS C YUETOM AeVICTBI-
TEeJTBHOTO HOCUTeE/IA IIPAaBOMOYMIA I Yallle BCEro He IIpeAIosaraeT yroJoBHYIO Ha-
Ka3yeMOCTb, eC/I) IIPY 9TOM He HapyLIeHbI 3aIIPeThl, 00513aHHOCTM VIV He 3aTpPo-
HYTBI MIHTEPeChl TPEThUX JINL], 00IIecTBa VIV TOCYAapCTBa.

2.3. OueHKa «CTOJIKHOBEHUS» CYyObEeKTUBHbIX NpaB

BsanmMopericTBre TpaB HOCUT KOJUIM3VIOHHBIN XapaKTep, HO IIPEAIIOIaraeT He
IPOTUBOpEeYNe IIPABOBBIX HOPM, a «CTOJIKHOBEHMe» IpuobpeTaeMbIX Ha UX OC-
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HOBe CYyO'beKTVBHBIX IIPaB YYaCTHUKOB COOTBETCTBYIOIVX OTHOIIEHMII IIPY He-
IpOTUBOpeYNBOCTY caMux HOpM [[IpecHsakos M.B., 2016: 18].

B oTeuecTBEHHOM YTOTIOBHOM IIpaBe OLleHKA IPUYMHEHNA Bpela OOBIYHO CBA-
3bIBA€TCs C COIIOCTAB/IEHNMEM IIPaB (MM OXpaHsIEMBIX OOBEKTOB) IO MIPUHIUITY
npuopurera. Tak, H.C. Taranues no-pasHomy olieHMBasI IIpaBa JINYHbIE U UIMY-
IIeCTBEHHbIE, UCXOfiA U3 TOTO, YTO «OJHO IIPABO MEPBEHCTBYET Mepes JPyTUM».
BenencrBue atoro uM 6bU10 cOpMYINMPOBAHO HPABMIO: HapyLIeHNMe YY>KOTO
VIMYILIeCTBEHHOTO IIpaBa IIPY OCYILIeCTBICHNN COOCTBEHHOTO HEHaKasyeMo. JTO
IIPaBUJIO, OIHAKO, HE MOIJIO B IIOJIHOV Mepe NPUMEHATbCA K «CaMOYIIPaBHOMY»
HapyIeHnio 1n4HbIX npas [Taranmes H.C., 2001: 415-416]. C yronoBHO-1IpaBo-
BOJI TOYKM 3pEHNUA Helb3sl a0COMIOTU3MPOBATD HYU OHO 13 CYO'beKTVBHBIX IIPaB.
Heo6xouMo Tak)Ke yIUThIBaTh KOHCTUTYLIVIOHHbIE TI0/I0>KEHI.

®enepanpubiM Konctutyunonusiv Cynom I'epmannn (ganmee — OKC I'epma-
HIY) BbIpaboTaHa TeOpus «TOPU3OHTAIBHOTO JIeICTBUA IpaB denmoseka» [Hyc-
cbeprep A., 2014: 4], XOTA 1 BBI3bIBAIOLIAS AVICKYCCHUIO «O IIPABOMEPHOCTH eCTe-
CTBEHHOTO IIpaBa IIepefi IMIIOM Io3uTuBHOro» [beprep A.IO., 2014: 112-113].
B 1je1oM B KOHCTUTYLIMOHHOM IIpaBe Yallle MCIIO0/Ib3yeTCA MPUHIII IIPOIOPIIO-
Ha/IbHOCTY, MIMEIOLINIA, KaK HY CTPAHHO, B KaUYeCTBe CTOPUUECKOI IPEeJIIOChIIKI
YTOJIOBHO-IIPaBOBOE TpeOOBaHIE «OKO 3a OKO», XapaKTepHoe /i OO/IbIINHCTBA
IpeBHENMINX IaMATHUKOB IIPaBa.

[IBa coBpeMeHHBIX BapyMaHTa OLIEHKY IIPOIOPLMOHAIBHOCTY — MeTOf OanaH-
cupoBanusa (P. Anekcu) n meron kareropusauuu (P. IBOpkuH) — mpoaHanman-
poBanbl fietanbHO [. Barimanom. IlepBbiii Merop mpepmonaraeT mouck OamaHca
MEXJY CTa/IK/BAOIIVMIICA MHTEpeCaMi B CBeTe UX CPaBHUTEIbHOI COLMA/TIbHON
BOXHOCTHU B KXXJJOM CTydae. BTopoit BuguT ponb NpMHIUIIA TPOIOPIIOHATIBHO-
CTU B KaTETOPM3aLMI WJIN «COPTUPOBKE» MHTEPECOB Ha MMEIOIIyie CTAaTyC IpaB U
He UMeIOLIIie TAKOTO CTaTyca, C TeM YTOOBI IIepBble MMe 0COOYI0 HOPMATVBHYIO
3HAYMMOCTb ¥ IPMOPUTET HaJ| MOCTeAHUMMN. MeToJ KaTeropusalum OCHOBbIBAETCS
Ha IIPEe/IIIOJIOKEHNN, YTO COITIACOBAaHVE KOHKYPUPYIOLIX MHTEPECOB ITPOVCXOUT
IIyTeM OIpefie/IeHNis IIPefie/ioB COOTBETCTBYOINX paB [Bariman I, 2015: 37-54].

Merop 6amancupoBanus P. Anekcu BKIIOYaeT Tak>Ke OLIEHKY CTElleHM Hapy-
IIeHN I KOHCTUTYLMOHHOTO IIpaBa (IIPMHIINIIA) TI0 IIKajle «He3HaYMTe/IbHOe» —
«yMepeHHOe» — «cepbe3Hoe» [Anekcu P., 2006: 113-118]. [lanHas mIkama MoXKeT
OBbITh MCIIO/Tb30BaHA KaK IIPYU OLlEHKE CTEeIleHY 3/I0YIIOTpeOIe s IPaBOM, TaK U
IIpY OIleHKe CTeIleH) HapylLleHMs IpaBa APYyroro Nuia.

Hanpumep, ananus Ilocranosnennsa Koncturynuonnoro Cypa o geny V. Jla-
fivHa'* IOKA3bIBaeT, YTO B HEM BBIJIe/IEHBI TPV YPOBHS OTPaHIYEHNI 3aKOHOZIATe/Tb-
HOII IVICKPeLINY B YCTAHOB/ICHNY OTBETCTBEHHOCTH 32 ITOCIEICTBIA 3/10YIIOTpebTe-
HISL TIPaBOM Ha CBOOOJY cOOpaHWiL: ec/ JiessHIe He MOB/IKI0 MPUYMHEHNe VN

" Tlocranosnenue KC PO ot 10.02.2017 Ne 2-11// C3 P®. 2017. Ne 9. Cr. 1422.
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peabHYIO YIpo3y IPUUYMHEHNS Bpefja KOHCTUTYLIMOHHO OXPaHsIeMbIM IIEHHOCTSIM,
OHO He MO>KeT OBITh 3aIIpelleHO YTOTIOBHBIM 3aKOHOM (He3HauMTe/IbHOe Hapylle-
H1e). B cydae mpuuyHeHMsA HeCyl|eCTBEHHOTO Bpefa 3aKOHO/aTe/Ib BIIpaBe IpH-
3HATh TaKoe JIesiHIe TIPeCTyIUIeHneM (yMepeHHOe HapylleHe), HO YCTAaHOBUTb 3a
HETO CAHKIIVIO B BUJie IVIIEHNA CBOOOIBI MOXKHO JIMIID IPY IpU4nHeHun (yrpose
IPUYMHEHNA) CYLeCTBEHHOTO Bpefia (cepbe3Hoe HapyIIeHue).

/13 3TOr0 MO>XHO NPENIOKNUTD IPABUJIO, YTO YTOIOBHAS OTBETCTBEHHOCTD 3
3710ynoTpeb/IeH e IMIIOM CBOVIM KOHCTUTYLIVIOHHBIM IIPAaBOM HE[JONTYCTIMA, €CTIN
caMo 3/10yHoTpe6/IeHNe HOCUT He3HAUUTe/IbHbIN XapaKTep WIN BjedeT He3HauM-
Te/IbHBIE MOC/IEACTBYSA (B CBSI3U C 0OOBEKTOM YrOIOBHO-IIPABOBON OXPaHBI MM
He3HAYMTe/IbHOI CTeIIeHV HapyLIeHus IIpasa Jpyroro nuna). [uddepennmanysa
y6/IMYHO-IPaBOBOI OTBETCTBEHHOCTY 32 YMEPEHHBbIE U Cepbe3Hble OTCTYIUICHNUSA
OT NIPaBOMEPHOTO JCII0/Ib30BaHNMA KOHCTUTYLIMOHHOTO TIpaBa JJO/DKHA OCYIeCT-
B/IATBCS C YI€TOM COOTBETCTBYIOLIENI( CTeleHy HapyIIeHus IpaB APYTUX JINL,
o61ecTBa MM TOCY/IapCTBa.

MO>XHO cfienaTb U YacTHBI BbIBOJ. IT0CKO/IBKY 1O IPUYMHEHNS Bpefja OXpa-
HSIeMBIM YTO/IOBHBIM 3aKOHOM VIHTepeCaM YIIPaBOMOYEHHOE JINIIO ellje He BBIXO-
AUT 32 Ipefie/ibl CyOBEeKTUBHOTO IIPaBa, Yallle BCETO HEBO3MOXKHO M OL[eHUBATb
€ro IoBeJleH1e KaK IOKYIIeH)e Ha IPeCTYIIeHVe Wi — TeM 60/iee — IIPUTOTOB-
JIeHMe K HEMY.

B nenmom Heo6XomuMO faybHelIIIee OCMBIC/IEHNE TOTO, OIPABjaHO JIN 3aIIpe-
IeH)e KOHKPETHON (pOPMBI IOBE/IeHNsA TOV WIN VHOW KOHCTUTYLVIOHHO 3Ha-
YMMOIJI 1I€/IbI0, MOJXKET JIM Bpel ONpefie/IeHHOMY OOBEeKTy CBUIETE/IbCTBOBATD O
37I0yIIOTpebIeHN I IPaBOM. 3/1eCh MepCIIeKTVBHO COYeTaHMe METO/IOB OalaHCH-
pOBaHMA M KaTerOpU3aLVM, C BbIJleJIeHIEM He TOIbKO OIIpefie/IeHHOTO IPUOPH-
TeTa 00BEKTOB YTOTIOBHO-IIPABOBOII OXPaHBbI (KaK 3TO Cle/IaHO 3aKOHOJATEIEM B
crpykrype OcobenHoit yactu YK P®), Ho u ¢ comocraBieHneM ux ¢ MCHOMb3y-
€MBIMI JIMIL[OM IIpaBaMy, a TaK>Ke OLIEHKOJ CTeIleHM CYIIeCTBEHHOCTU IOCTIefi-
CTBUII 37I0YTIOTPeOTIeHNSL.

2.4. OueHka cnoco0a ocyLiecTB/IeHUs NpaBsa

B 0611ecTBeHHBIX OTHOLIEHNAX BKHOE 3HAUEHIE VIMEET CII0C00, KOTOPBII, IO
oneHke A.A. MamMHOBCKOTO IIpeficTaBAeT coboit popMy cyliecTBOBaHMA CaMo-
ro CyO'beKTUMBHOTO IIpaBa M MOKET OBITh C TOYKM 3peHNs 0011ecTBa 000psAeMbIM,
IpUeM/IEMbIM, OCY>KIaeMbIM, BPEHBIM U HeJONyCTUMBIM [ManuHoBckmit A.A.,
2007: 49, 50]. OpHaKo KaK pasTpaHMYMUTD 3TU C11ocobbI? [Ipu aTOM 1 yromos-
HOTO IIpaBa 3ajlaya yIpPOLIAETCA TeM, YTO JOCTATOYHO Pa3fe/INTh CIIOCOOBI Ha JBe
TPYIIIIBI — ABJIAIIMEC IPU3HAKOM IPAaBOMEPHOTO OCYILeCTBIEHNA CyObeKTIB-
HOTO ITPaBa ¥ CBUJIETENbCTBYIOIINE O 3/I0YIOTPEOTIEHNI UM.
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OueBUIHO, YTO CYO'BEKTMBHOE IPABO OCYIIECTB/IAECTCS B JENCTBUTEIbHOCT
KaK CIroco6amu, IpsIMO OIIpefie/IeHHBIMY 3aKOHOM, TaK I B IHBIX (POpPMax, OCTaB-
muxcs 6e3 HOPMAaTUBHOTO perymipoBaHys. KoHeYHO, KOT/ia YCTaHOBJIEHBI IIPs-
Mble OTPAaHMYEHNs, TaKas OLlEHKA He BbI3bIBAET 3aTpygHeHuil. OgHaKo camu 110
cebe He 3alpelljeHHble BAPMAHTHI OCYILeCTB/IEHNA IIPaBa He MOTYT BJI€Yb yTOJIOB-
HYIO OTBETCTBEHHOCTb.

C npyroil CTOPOHBI, 3aKPEIJIEHHbIV MOPANOK MCIIONb30BaHMA IIpaBa CO3/a-
eT OrpaHMYeHNe, BBIXOJ 32 KOTOpOe, KaK IIPAaBU/IO, CBUAETENbCTBYET 00 0bmeit
IPOTUBOIIPABHOCTH AESAHA Y He TI03BOJIAET TOBOPUTH 00 OCYIIIeCTBIEHNM ITPABa.
Tak, Heco6moeHe HOPMATUBHO IPEIICAHHOTO CII0C00a AeICTBIIT yIIPaBOMO-
YeHHOTO CyO'beKTa SBJIAETCS COCTaBOOOPA3yIMM IPU3HAKOM CaMOYIIPAaBCTBA
(ct. 330 YK P®). Cmblc, IpUIaHHBI 9TOI HOpMe pa3bACHeHUAMM BepxoBHO-
ro Cynma Poccniickoit Pefepanyn'®, MCKII09aeT ee IpUMeEHEHMe 3a IeiiCTBI, CO-
BepIlIeHHbIe IIPY HAIMYMM JINIIb IIPefIIIoIaraeMoro mpasa (T.e. IIpy OTCYTCTBUN
JIefICTBUTEIBHOTO CyOBEKTUBHOTO IIpaBa), HO B paMKax (pOpMaIbHOTO MOPAZKA.

Knaccudukanms cnoco6oB ocyiiecTBIeHNsI TpaBa BKIOYAeT B ceOs MpaBo-
MO4YMA Ha COOCTBEHHBIE JENICTBUA, IPABOMOYNA TPeOOBaHMA, IPAaBOMOYMA Ha
3amuTy npasa [MammHoBckumit A.A., 2007: 54]. 3moynorpe6ieHne BO3MOXKHO ITpK
peanusanuu noboro u3 Hux. Hanpumep, Ha 0OCHOBe TOMOXKeHui 4. 3 ctr. 17 u 4.
2 cr. 45 Koncruryuyn Poccuiickoit @eneparuy ObII0 IPU3HAHO HEJOIYCTVMOI
¢dopMoIt peanusanyy IpaBa Ha 3aIIUTY MIOBEfleHME YIACTHUKA YTOJIOBHOTO CY-
IOIIPOM3BOJICTBA, BbIPA3MBILEECA B COBEPIIEHUN [IeVICTBUI, KOTOPbIE CBA3AaHbI C
YHIDKEHMEM 4eCTU U IOCTOMHCTBA JPYTOro JMla X BbIPAKEHbI B HEIPYINYHON
dbopme'.

Bmecre ¢ TeM, ecnu 0OBMHSIEMBIIT B XOfie CTIEICTBEHHBIX VI CyHeOHBIX fieii-
CTBUJ PASITIACUT CBEIEHNMS O YACTHON JKU3HM JPYroro /I, TaKoe IOBeJeHue
He MOXXeT BJieYb YTOJIOBHYIO OTBETCTBEHHOCTb 10 cT. 137 YK P®. Bo-nepsbix,
yrpo3a paclpoCTpaHeHNUs TaKoil MHPOPMALMM MOXKeT OBITh NpefoTBpalleHa 3a
CYeT MCIOTb30BaHMA YTOMTOBHO-IIPOIECCYaTbHBIX MEXaHM3MOB (Ha 3Talle Ipef-
BapUTEIbHOTO pacCiIefOBaHNsA COJlepKaHMe TaKUX CBEJEHNI 3allUIEeHO TallHOM
CTIeICTBYA, A JJIA CyAeOHBIX CTaaNil IPefyCMOTPEHA BO3MOXKHOCTD IIPOBEeHNA
3aKpBITOrO CymebHOro 3acefmaHusi). Bo-BTOpBIX, TpeOoBaHME TOCTOBEPHOCTH,
IpefbABIAeMOe KO BCeM JTOKa3aTeIbCTBAM, BK/IIOYAs IIOKa3aH!UA OOBUHAEMOTO,

15 TI. 13 TTocranosnenus [Inenyma BC PO ot 17.12.2015 Ne 56 «O CYJI66HOI7I MpaKTHKe T10 Jie-
JTaM 0 BbIMOrarenbCTBe (crarbsi 163 YronmosHoro kopekca Poccuiickoit @eneparyin)» // Broterens
BC P®. 2016. Ne 2; 1. 7 ITocranosnenns [Inenyma Bepxosroro Cyzma PO ot 27.12.2002 Ne 29 (pen.
ot 16.05.2017) «O cyme6HoI IpaKTHKe IO Ae/aM O Kpaxe, rpabexe u pasboe» // Bromietens BC
P®. 2003.Ne 2; 1. 26 ITocranosnenns [Inenyma BepxosHoro Cyaa PP ot 30 Hos6ps 2017 roga Ne 48
«O cynme6HOIT MpaKTHKe IO JiellaM O MOIICHHIYeCTBe, IPUCBOCHNN 1 pacTpare» // Bromnetens BC
P®.2018. Ne 2.

' Ompepgenenne KC PO ot 19.12.2017 Ne 2870-0 // CIIC Koncynsrautlloc.
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BUAVMO II03BOJIAET €My BBIITH 32 PaMKM OIIpefie/iieMO}l VHBIM JIUIIOM chepbl
JaCTHO >KU3HU. [Ipy 5TOM IpeaycMOTpeHHBIe YTOTOBHO-IIPOLIECCYyaIbHbIM 3a-
KOHOM (opMbI coobiieHnsa MHPOpMaLUy He MOTYT y>Ke 110 9TOMY OCHOBAHUIO
CYNTAThCSA He3aKOHHBbIMY. OJJHAKO TaKoe ITOHVMaHIe IPAaBOMEPHOIT pea3aryn
CyO'beKTVMBHOTO IIpaBa Ha 3aIUTy OT OOBMHEHMA JEICTBYET TONBKO [0 TeX HOp,
IIOKA 3TV CBEJIeHMsI OTHOCATCA K CYILIeCTBY MHKPUMUHNPYeMOro fesHus. Pac-
IIPOCTpPaHEHVIe MHBIX MHTVMHBIX CBeJICHNII, ITYCThb lakKe IIOJ BUJOM peai3ariyin
IIPOIIeCCYa/IbHBIX IIPaB, MOXKeT KBaIMQUIMPOBATbCS KaK IPeCTyIUIeHMe, TIPes-
ycMoTtpenHoe cT. 137 YK PO.

B orpmenpHBIX CTydasx 3ampyTa OT OOBMHEHNSA MOXKET IepepacTaTh B «HaIla-
[leHVe» Ha Jpyroe NUI0, OOBMHSAEMBINI MOXKeT He IIPOCTO OIPOBEPraTh JOBOMDI
CJIe[ICTBUA VJIU IIPOKYPOpPa, HO ¥ cOO0I[aTh MHPOPMAIINIO O AesTHVUAX MHBIX /M-
IJaX, TeM CaMbIM CHIJDKas CBOIO POJIb B COBEpIIEHHOM IpecTyIvieHuyu. Martema-
TUYECKM 3Ty POJIb OYeHb JIETKO IPEefICTAaBUTh KaK ApoOb (OIS AeiicTBIIT OJHOTO
Jmna B o01ieM Bece IpecTymieHns). Torsa 3amuTa oT 00BMHEHMS IPefiCTaB/IAeT
c00071 1160 yMeHbIIIeHNe YNCTUTeNA (OIPOBep>KeHVe YIacTVs B KOHKPETHBDIX Jie-
AHUAX, KOTOPble MTHKPUMMHUPYIOTCA OOBUHEHNEM), MO0 YBeINYeHNe 3HaMeHa-
TesIs1 (B TOM YMCTIe 32 CYeT IepPeHOoca B HETO YacCTH YUCTNUTENS — IIPU COOOIIeHUN
O COBEpLIEHNN ITYX JIeVICTBUI APYTUMIU CYOBEKTAMM).

B ouenke 3ampera 3aBefioMo 710XHOro goHoca Koncrurynmonnsii Cyn Poc-
cuiickort Peeparyy MpuiIes K BBIBOAY, YTO OOBMHAEMBIIT BIIPaBe B L[eJISIX CBOEII
3aIUThI 100 XPaHUTh MOTYaHMe, MO0 JaBaTh IIOKa3aHUs TaKUM 00pa3oM, 4To-
OBbI C OYEBUTHOCTHIO He HAPYIIATh IIPaB APYTUX /UL, He IPUOerathb K 3alpeleH-
HBIM 3aKOHOM CIIoco6aM 3amuTbl”. [JaHHOe pellleHie CefyeT pU3HaTh 000CHO-
BaHHBIM, ITOCKOJIbKY 3aBeJJOMO JIOXKHOE 3asiBJIeH)€ B OTHOIIEHWM JPYTOro JInIa
HIO/IaBaJIOCh, BO-TIEPBBIX, Y>K€ OCYXK/ICHHBIM, T.e. Ha CTA[IUV MCIIOTHEHUA IIPUTO-
BOpa, BO-BTOPBIX, M COOOIIANNCH CBEJIeHNs He O TOM NPECTYIUIEHNY, TIPU3HAKM
KOTOPOTO OBUIN YCTaHOBJICHBI IPUTOBOPOM (COBepIIeHNe YOUIICTBA), & O PYTOM,
XOTsI ¥ B3aMOCBSI3aHHOM, JiestHUM (opraHusanys youiictsa). Bospamiasich k Ma-
TeMaTUYeCKOl MOJIe/IN, BUJHO, YTO COfieprKaBlilee HEOCTOBEPHbIE CBEfIeHNs 00-
pallleHye NIla B OIVICAHHON CUTYyallMyi He MeHANI0 o6beMa OOBMHEHS, IIOTOMY
He MOIJIO CYUTATHCS HOIMYCTYMBIM CIIOCOOOM 3aIlMTBI, IIOCKO/IBbKY He 00pa3oBbI-
BAJIO e COflepP>KaHMSL.

Taxum 06pa3oM, HeOOXOAVMO COIIOCTAB/IeHVIe BBIOPAaHHOTO CII0C00a ¢ CYIIHO-
CTBI0O KOHKpeTHOro mpasa. [To crpaBemnmnBoii ornienke A.A. ManuHOBCKOTO, Ha-
3HaueHue CyO'beKTUBHOTO IIpaBa yKa3bIBaeT Ha HOTPEeOHOCTD IMYHOCTH, a CIIOCO0
ero OCYIIeCTBIEHNA JjaeT BO3MOXKHOCTb PEaJIbHO Y/IOBJIETBOPUTD 3Ty HOTpeO-
HOCTb ITOCPEICTBOM peanu3aluyl II0THOMOYNMII, 3aK/IIOYEHHBIX B CONEP>KaHUM
faHHOTO IpaBa [ManuuoBckuit A.A., 2007: 49]. To ectb ecnu M36paHHBIIT CyOD-

7 Onpepenenne KC PO or 4.04.2013 Ne 661-O // Bectuk KC P®. 2013. Ne 6.
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eKTOM CIIOCOO He MMeeT CBOMM OCHOBHBIM COfiep)KaHIeM peannsannio cyobek-
TMBHOTO IIPaBa, €T0 He/Ib3s OLEHNTb KaK IIPYeM/IEMBIIL.

B maHHOM cTydae KII04eBBIMI SABJIAIOTCA [1Ba PaKTOpa — TUIIMYHOCTD WM He-
TUMNYHOCTD BBIOPAHHOTO CII0CO0a /151 KOHKPETHOTO IIPAaBOMOYMsI B KOHKPETHO-
UCTOPMYECKOM IIepHOJie, @ TAK)Ke CBA3D C COfIepKaHUeM IIpaBa.

Tak, MeHAI0TCA CIOCOOBI 11 GOPMBI PETUTHO3HBIX 00PATOB, XOTSI OHY 1 IMEIOT
MHOTOBEKOBYIO MCTOpMIO. 3aKkoHompoeKTamy Ne 618115-5 n 161207-6, npaspa,
CHATBIMM C PaCCMOTPEHY, IPEII0NIATraIoch YCTAHOBUTD OCOOBINT MTOPSJOK IIPO-
BeJICHNA KePTBOIPUHOIIEHMII, B TOM 4MC/Ie OrpaHNyuB ux Mmecra'®. OTmevas
BHEIIHIOIO CXOXKeCTh TPAAMIMOHHBIX PEINIVMO3HBIX KePTBOIPVMHOLIEHNUI C XKe-
CTOKVUM obpaieHneM ¢ uBoTHbIMY, A.B. CymaueB obcyxaaer punemmy: mib6o
IPU3HATD 9TO IPECTYIUIEHNEM, KBanUIMPyeMbIM 10 cT. 245 YK PO, mn6o BBe-
CTY B IIpYIMeYaHMe K 9TOil CTaThbe HOPMY-UCK/IIOUYEHVEe /1 HApOJHbIX 0ObIuaeB
[CymaueB A.B., 2016: 11]. 3akoHOmaTe/leM YCTAaHOBJIEH 3aIIPeT OPraHM3aLUN U
IPOBEIeHN 3PE/TUIIHBIX MEPOIPUATHI, BIIEKYIVIX 32 COO0II HAaHECeHe TPaBM I
yBeuMit >KMBOTHBIM, yMepIIBJIeH)e KUBOTHHIX . [Iyb6maHoe >kepTBOIpuHOLIE-
HIIe, KaK MUHVMYM, IpUOIVDKaeTcs K pU3HaKaM TaKOTO MEPOIIPUATHA, T.€. Pop-
MaJIbHO 3amnpelteHo. C Ipyroii CTOPOHBI, B HEKOTOPIX TPaAMIIMOHHBIX PETUTUAX
OHO COXpaHAeTCA KaK YacTb pUTYyasa.

Ha o61meeBpormneiickoM ypoBHe y60ii >KMBOTHBIX B COOTBETCTBUY C PEIUINO3-
HBIMJ PUTyajlaMVl He 3allpellleH, OIpefie/IeHbl b HeOO/bIIe OrpaHNYeHNs
TaKOJ IPOLeAYPHl, @ TAK)Ke BO3MOXKHOCTb TOCYAAPCTBAM OTCTYNIAThb OT BBENEHNA
00513aTe/IbHOTO TPeOOBAHNA IPEABAPUTEIBHOTO OITIYILIEHNS PUTYA/IbHBIX XKepTB™.
Bmecte ¢ TeM peKOMEHIOBAaHO B TAKOM CIy4ae OCYILeCTBIIATh YOOIl Ha CKOTOOOI-
HSIX CllelanbHO o0ydeHHbIMY paboTHuKamu?'. CoorBercrBytonmit Permament EC
OIIpefie/IsieT Pe/IUTMO3HBIN 00ps/] KaK Psif IeVICTBIUIL, CBSI3QHHBIX C YOOeM XXMBOT-
HBIX U IPENIVICAHHBIX PEIUTHEll, M YIUTBIBAeT CBOOOMY PeIUTUM U IIPAaBO IIPO-
SBJIATD CBOIO PE/IMIMO3HYIO NPUHAJIKHOCTb WIM Bepy IyTeM OOTOCTY>KeHus,
IIPOIIOBEJOBAHNA, COBEPIIEHN 0OPAIOB 1 COOMONEHNA PUTYaIOB, KOHCTATUPYS
crenyQpyKy HallMOHAIbHOTO KOHTEKCTA U Pas/INyys 3aKOHO/JaTe/IbHBIX IIPaByI™.

'8 CIIC KoncynpranTllmoc.

1 Crarbps 11 @egepanpHoro 3akoHa ot 27.12.2018 Ne 498-@3 (pen. ot 27.12.2019) «O6 orsert-
CTBEHHOM OOpalleHNt C )XMBOTHBIMYU ¥ O BHECEHNN M3MEHEHWIT B OT/eIbHbIE 3aKOHO/ATe/TbHbIE
akThl Poccuiickoit @epeparym» // C3 PO. 2018. Ne 53 (wacTts I). Cr. 8424.

% Cratbu 13, 17 u 19 EBponeiickoi KOHBEHIIMM O 3alUTe )XMBOTHBIX, IIpeHa3HAYeHHBIX Ha
y6oit (ETS Ne 102) (3akmogena B Crpacoypre 10.05.1979) // CIIC Koucynsrantllnoc. Poccust He
Y4aCTBYeT.

! Pexomenpanua Komurera munanctpos Cosera EBponnr Ne R (91)7 rocygapcTBaM-y4acTHN-
KaM II0 BOIIpocaM y60s1 >KMBOTHBIX (mpuHaATa 17.06.1991) // CIIC Koncymprantllntoc.

22 PermamenT Ne 1099/2009 Coseta EBpomnerickoro Corosa «O 3amure >KMBOTHBIX IIPY YMepII}-
Benyn» (ITpunar B Bproccene 24.09.2009) // CIIC Koncynprantllmoc.
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Anammsupys stn Bonpocel, ECITY ykasan Ha He0OXOVIMOCTD YCTaHOB/ICHYI,
9TO CIIOCOO yOUIICTBA XKVBOTHBIX, KOTOPBIN IaHHOE PeNIMO3HOe 0OpasoBaHue
HaMEPEeHO MCIIO/Ib30BaTh, SB/IAETCS OCYILIECTB/ICHVEM CBOOOJBI MCIOBEOBATh
coro permmruio. IIpu aTom cBo6ofa penuruy He OXBaThIBAaeT IpaBa IPMHMMATD
JIMYHOE YYaCTHe B IPOBENEHN PUTYaTbHOTO YOUIICTBA )KUBOTHBIX>. B cBOIO Oue-
penb O®KC I'epmanuy mpeyiaraeT y4nTbIBaTh UMIIEPATVBHbIE HOPMBI PEIUIMI,
IpeJiIIo/Iaraoliyie 3alpeT yIoTpe6IeHns MACa XUBOTHDIX, He 320U TBIX PUTYalb-
HBIM crioco6oM. JIJIs1 oy deH st TMIIOM pa3pellleHs Ha TaKol crioco6 3abos fo-
CTaTOYHO 0OOCHOBATh OCOOEHHOCTM CAaMOCO3HAHNSA PEIUTMO3HON OpraHu3alnn
6e3 OLIeHKI CaMUX IIOTIOXKEHWIT BephI*.

Kak mokasbiBaer A. Illaito, Helb3s TOBOPUTD O 3/IOYIOTPeO/IeHNY TIPaBOM B
C/Iy4asiX OTKJIOHEHMs IIpaBa OT «OOBIYHOTO VICIIO/Ib30BAHNUA», €C/I OHO OCYIIeCT-
BJIAI€TCA HEePAIYIOHA/IbHO, HO He IpuYnHAeT yiiepba. Hanpumep, HepopyKTUBHO
VICKaTb 37I0YIIOTPeO/IEHN B CUTYalluy, KOT/jd PeIMIMO3HAA TPYIINa OTKIOHAETCA
OT «HOPMAJIbHOI» PENTUTMO3HOI MPAKTUKY, Iie «HOPMATbHOCTb» OTpaXkaeT I0-
HMMaHue 6o/blell YacThio permruosHbix rpymn [Ilasio A., 2008: 176-177]. Bu-
MO, COBpEMEHHOE pa3pelleHyie aHAIM3UPYeMOil KO3 JIEKUT B INIOCKOCT
0011IeCTBEHHOI HPaBCTBEHHOCTY (SBJIAIOLIENICA OCHOBHBIM O0BEKTOM IIPeCTyIlIe-
HIIA, TIpegycMOoTpeHHOro cT. 245 YK P®). Tak, mposefieHne o6psAaa B MECTHOCTAX
IPOKVBAHVA 3HAUNTE/IbHBIX TPYIIIL, CIOBEAYIOMINX OIPee/IeHHYIO0 PETUTIO, VIV
Jla>Ke B KOHKPETHBIX MeCTaX, JOCTYITHBIX JINIIb JIA ee IIPeICTaBUTeIell, He BOCIIPY-
HJMAeTCs STYIMY JIMIIaMM KaK HeHOPMajIbHOE W/IV HeOObIYHOE, @ IOTOMY He CBHJie-
TE/IbCTBYeT HY O ITOCATAaTeNbCTBE Ha YKa3aHHbIN 00BEKT YTOTTOBHO-IIPAaBOBOII OXpa-
HbI, HI 06 00IIeCcTBEeHHOI! oracHOCTH fieanus. Haoboport, my6myHoe nmposesieHne
TaKOJI LIepEMOHMM B IIPUCYTCTBUM JIFOfIeil, He OLIEHMBAIOLINX >KePTBONIPYHOIIEHNE
KaK HOpMaJIbHOe, 00BIYHOE ITPOsIB/IEHIE CBOOOIBI COBECTY, IPUYMHSIET Bpex 00111e-
CTBEHHOJ HPAaBCTBEHHOCTH 1 JJO/DKHO KBaMPULMPOBAThCA 1O CT. 245 YK PO.

B Tex ciydasx, Korga n3bupaeMblii Crioco6 JeiiCTBUIL He CBA3aH C COflep>KaHM-
€M IIpaBa, OH ¥ BOBCE BBIXOJWT 32 IpeJie/Ibl OCYIIeCTBIIAeMOTO IIPaBa, a IIOTOMY
He CBUJIETE/IbCTBYET O IIPaBOMEPHOCTIL.

2.4. OueHka OoTKa3a OT nNpaBa 1 geJjiermpoBaHuvs npasa

E1te omHMM BapMaHTOM OCYLeCTB/IEHNA IIPaBa IPU3HAIT OTKa3 OT OCYLIeCT-
BneHys npasa [Tep-Akonos A.A., 2003: 157], KOTOPBII ABIAETCS TUIIDb [TACCUB-
HOJI pOpMOII IOBefIeHNsI YIIPAaBOMOYEHHOTO cyObekTa (6e3peitcTBreM). OfHAKO

» Ilynkrsl 77 u 82 IToctranosnenus ECIIY ot 27.06.2000 «[leno «Yarape Ilamom Be Iemex»
(Chavare Shalom Ve Tsedek) nporns ®paniym» (xamoba Ne 27417/95) // CIIC Koucynprantllnioc.

* Vs6bpannble peutenns PepnepanpHoro Koncrurymmonnoro Cypa lepmanmm. M., 2018.
C.261-264.
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6e3/ieiicTBMEe IOHNMAETCA B YTOIOBHOM IIpaBe KaK HeJCIIOMHEeHNe I0PUAIIecKoi
003aHHOCTH, UTO Yallle BCETO MICK/ITI0YAET IIOCTAHOBKY BOIIPOCa 06 OCyIIlecTBIe-
HUU TIpaBa.

Tem caMbIM OTKa3 OT MCIIONTb30BaHMA IIpaBa OOBIYHO IpEJIIO/NaraeT OTBET-
CTBEHHOCTD, KOI'TIa OH B TOJ VIV MHOII CTEIIeHN COBIIAflAeT ¢ 00A3aHHOCTDIO, He-
BBITNIOJTHEHME€ KOTOPOJ YTO/NOBHBIN 3aKOH OIlpefieNiieT Kak mpecrymienue. Ha-
IpUMep, POAMTENbCKME IIpaBa IPEJIO/AraloT OJHOBPEMEHHO OIIpe/e/IeHHbIN
o6beM fomKeHCTBOBaHNA. OHAKO B 3TOM C/Iy4ae YTOJIOBHOE IIPaBO OLIEHMBAET
He CTOJIbKO OCYIIeCTB/ICHUE IIpaBa, CKOJIIbKO COOTHOLIEHME IOBEfieHNA C 00b-
eMOM 00s3aHHOCTI. B 6OJbIell CTelleHM MHTepeC BbI3bIBAIOT MOCIE/CTBYA VC-
II0/Ib30BaHNA OTKa3a OT IIPaBa TPETbYMM JIMIIAMIA.

Croco0bl 0TKa3a OT CyO'beKTMBHOTO IIpaBa, IPOAHAIN3NPOBAHHBIE B 00IeM
Bupe A.C. [ambapsAHOM, CBOJATCA K OTKa3y OT pea/lusaluy IIpaBa, 0TKa3y OT Ipa-
Ba Jlayeil COrnacys Ha BMENIATE/IbCTBO M OTKasy OT IIpaBa ITyTeM COBEPLIEHMSA
HeIllpaBOMepHOro (ImporusomnpaBHoro) aesHus [[ambapsan A.C., 2018: 65-101].
Ho npumMenenue taxoi kinaccudukannm tpedyer mbo pasgenenns oobiiero oob-
eMa IIpaBa Ha OT/e/IbHbIe IPABOMOYNA, IO y4deTa Vi MHBIX BAPMAHTOB OTKa3a OT
npasa.

Hampumep, He/b3sl OTKasaTbcA OT IpaBa Ha JIMYHOE JOCTOMHCTBO, HO CaMo
JINIIO MOXKET He MCII0/Ib30BaTh IIPABO Ha YIOIOBHO-IIPABOBYIO OXPaHy JOCTOMH-
CTBa, IIOCKOJIBKY Jle/Ia O K/IeBEeTe OTHECEHbI K KaTeTOpMM YaCTHOTO OOBMHEHMA (CT.
20 YronosHO-Ipo1eccyanbHOro kofiekca P®). C gpyroit CTOpOHBI, TIOI0KEHNA I1.
1 cr. 152> TK P® no3BOIAIT yTBEp>XAaTh, YTO OOCTOATEIHCTBA YACTHOI XKI3HA
IIepeCcTalOT OXPAHATbCSA B Ka4eCTBe TAIHBI ITOC/IE UX ITyOIMYHOTO PACKPBITYA ca-
MUM I'PaXKIaHMHOM WJIA 110 €T0 BOJIE.

B memoM pasBepHyTOII YTO/MOBHO-IIPABOBON OLIEHKNU TpedyeT mH0001 OTKa3
(HampuMep, OT MEAMLIMHCKOI MTOMOIIM MM OT Jjauy MOKa3aHMil He IIPOTUB, a B
HO/Ib3Y CYTIPYTa, T.e. HOCAILIMX OIPaB/bIBAIOIINII €r0 XapaKTep), eCIU B Pe3yb-
TaTe MPUYMHEH Bpell 00beKTaM yroJIOBHO-IIPAaBOBOI oxpaHbl. [Ipu sToM obuiye
HOJIO>KeHNs 00 OlLleHKe MOC/IeACTBUII MCIIOIb30BaHMA CyO'beKTUBHOTO IIpaBa B
OCHOBHOM IIPMMEHVMBI ¥ B 3TOM C/Ty4ae, a OLleHKe IOJJIeKAT KaK CaM OTKas, TaK
U VICITOJIb30BAHNE €T0 IMOCIENCTBUI SPYTYMU TUIIAMUA.

CrenuduyeckuM croco60M UCIONTb30BaHNA IIPaBa MOXET OBITb €O Je/lery-
poBaHMe NHOMY cyObeKTy. IIpy aTOM Takoe JienernpoBaHue, COMPOBOXKAAIOIIe-
ecs OTKa3oOM OT IIPaBa, MOXKHO OL€HMBaTh KaK OTYy)XJeHue. B mHOM criydae y
HepBOHAYATBHOTO ITPABO0OOIA/IaTe/IsA COXPAHACTCS MIPABO.

Hanpumep, muijo MoxeT JOOPOBOTIBHO PacKpbIThb CBEJIEHNUs U3 CBOEN 4acT-
HOJI )KM3HU JIPYTOMY, 4TO He O3Ha4aeT OTKa3a OT CBOEro IpaBa Ha HEIPUKOC-
HOBEHHOCTb 3TOM cepbl. COOTBETCTBEHHO, MOTYYMBIINII 3TU CBEfleHNA CyOb-
eKT Hafle/AeTCs NUIIb IIPAaBOMOYNAMY 3HATh UX (MM B/IafieTb MaTepuaabHbIMU
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HOCUTE/IAMM TaKo} MHQOpMaIuy), HO He BIIpaBe PacIpOCTPaHATh ux. Takxe
Koncrurynuonnsiit Cyp Poccniickoit @efiepaniny cunTaeT ajBOKATCKYyI0 TalHy
He IIpUBIIETHel] a[BOKATA, @ TApAHTHell 3aKOHHBIX MHTEPECOB €TI0 TOBepUTeII>,
YTO JIO/DKHO YYUTBIBAThCA IpU puMeHeHuu ct. 137 YK PO.

Kak ormeuaer A.X. Vibb6alieB, BOSMOXHOCTb OCYILIECTB/ICHNA IIpaBa depe3
HpefiCTaBUTE IS JO/DKHA OBITH IIPeyCMOTPEHa 3aKOHOM M/IU He IIPOTUBOPEUNTD
eMy. Takye BO3MO>XHOCTY He MOTYT BBIXO[IUTb 3a IIPeJie/Ibl OCYIIeCTBICHUS TN~
HbIX 1paB [Yibpbames A.X., 2018: 100-104]. KoneuHo, oTaenbHbIe IpaBa MOTY U
VICK/TIOUATh CaMy BO3MOXKHOCTb TaKOTO Jie/lernpoBanus (1 TeM 60jiee — OTdyX/e-
Hus). OOBIYHO HEOTUY KJAeMBIMY CUUTAIOTCS eCTeCTBeHHbIe npasa [[IpecHAKOB
M.B., 2014: 22]. Ho BbITeKalolee 13 eCTeCTBEHHOIO IpaBa Ha >KU3Hb (umm 1o
KpaifHell Mepe MaKCMMaIbHO HeOOXO/[MMOe JI/Isi ero obecIiedeHnsi) IIpaBo Ha Tpa-
AUIVIOHHYIO OXOTY MO>KeT OBITh OTUYY>KI€HO, HO B IHTEpecax IepBOHAYaIbHOTO
cybbekTa mpasa.

Tak, ananusupys npasosble nosuuyu Koncrutyunonsnoro Cyna Poccnitckoit
Depepanyn, chopMyIMpOBaHHbIE IPUMEHNUTEIBHO K TPAAMUILMOHHOMY 06pasy
JKVI3HU YIEHOB OOIIVMH KOPEHHBIX MaJO4MCIIeHHbIX HaponoB Cesepa, Cubupu
u JlanbHero BocToka,”® MOXKHO cie/laTh BBIBOZIBI, YTO OXOTA BBICTYIIA€T OCHOBOII
CYLIeCTBOBAHMSA U CaMOOBITHOCTY JUISL JINL] M3 YJC/IAa 9TUX HApPOJOB, ee CBOOO-
Hoe (6e3 KaKuX-/m160 paspelieHnit) OCyIlecTB/IeHN e OTPAHNYNBACTCSA eCTeCTBEH-
HBIM IIpefie/IoM — 00'beMOM HOOBIYM OXOTHUYBUX PECYPCOB, HEOOXOUMOM [IJIs
YIOB/IETBOPEHNA IMYHOTO IIOTPeOIeH N, a IPaBO Ha ee OCYIIeCTBIICHNE SIB/ISETCA
YKVM3He00eCIIeunBaIOLIIM /11 KaKIOTO0 WieHa OOLIHbI (He3aBUCUMO OT BO3pacT-
HBIX U PU3NIECKUX BO3MOXKHOCTEI), KOTOpbIe MOTYT IOPYYNUTb OCYIIeCTBICHNE
3TOTO CBOETO IIpaBa APYTYUM IMI[AM — OXOTHVKAM.

[IprMeHNTENIPHO K YTOMOBHO-IIPABOBOI OXpaHe HarpagHoi cdepbl JaHHBIN
Cyp paspen IpaBoOBOJL CTaTyC HarPaXK/IEHHOTO (KOTOPBIL, 10 0611eMy IIpaBu-
JTy, HOCUT ITOCTOSTHHBIVI — HellepeJjaBaeMblll ¥ HeOTUY>KJaeMblil — XapakKTep) U
MaTepyanbHble 3HaKM TOCYAAPCTBEHHBIX Harpaj, B OTHOLIEHUY KOTOPBIX LOIY-
CKaeTcs Iepejjada MHBIM /IMIIaM B HajiJleXKallleM Iopsike”.

TeM caMbIM, eC/M CYIIECTBO TOTO VIV MHOTO IIpaBa JOIyCKaeT BO3SMOXKHOCTb
ero fle/IeTpoBaHs MHOMY JIMITY, a B 3aKOHE He YCTaHOBJ/IEHBI CIIelaibHbIe 3a-
IpeThl U OTPAHMYEHNSA 3TOTO, MIPABOMOYME MOJXKET JeerMpOBaTbCA [PYTOMY
CyOBEKTY, IeVICTBYS KOTOPOTO — B UY)KOM MHTepece — SIBJISAIOTCS IPAaBOMEPHbBIM
OCYIL[eCTB/IeHIeM CYO'beKTMBHOTO IIpaBa, XOTs U He CBOETO, a MpYHAJIeXKalle-
ro gpyromy nuiy. Take IepeHOCATCA Ha OLIEHKY TaKOTO ITOBENEHNA U MTpefesibl
IIPaBOMOYMIT IePBOHAYA/IBHOTO CyO'beKTa IpaBa. B ciydae BBefieHMs 3aKOHO/A-

% Tloctanosnenne KC P® or 17.12.2015 Ne 33-IT1 // C3 P®. 2015. Ne 52 (gacts I). Cr. 7682.
2 Tloctanosnenne KC P® ot 28.05.2019 Ne 21-IT// C3 P®. 2019. Ne 22. Cr. 2902.
¥ Tocranosnenue KC P® ot 27.02.2020 Ne 10-IT // C3 P®. 2020. Ne 10. Cr. 1415.
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Te/IbHBIX IIPEJIETIOB JIeIErMPOBAHNS [IPaBa OCHOBHBIM HAPYIINTEIEM sIBJISIETCS He
HOCHUTE/Ib [IPaBa, a JINII0, BOCIIO/Ib30BABIIeeCs] HEIIPAaBOMEPHO ITOTyY€HHBIM «4y-
JKVM» TIPABOM.

[lenervpoBaHue 110 3aKOHY W/IM 110 COTJIAIIEHNIO IPUBOAUT K IIPOOIeMe OLjeH-
KJI CTOJIKHOBEHVSI IHTepecoB (THOTZIa — IPaBOMOYNII) IBYX 1 60jiee CyOBeKTOB.
Tax, B mpoaHaIM3MPOBAHHOM CIy4ae TPaAMIVIOHHOI OXOTbI BO3MOXKHA CUTya-
11151, KOT/Ja OXOTHUK, KOTOPOMY JieJIeTMPOBAHbI IIpaBa Ha OOBITY, pacIiopspKaeT-
Cs1 JOOBITBIMY pecypcamit BOIIPEKY MHTEPecaM OT/IeIbHBIX WIEHOB OOIIMHBL

2.5. OueHka uenen geicTBUi ynpaBoMO4Y€HHOro nvua

ITocKONBKY B OCHOBHOE COfiepyKaHMe CyO'beKTUMBHOIO IIpaBa He MOXET BXO-
OUTD IIpaBOMOYME HAa IPUYMHEHNE BPeJja, TO CYLIeCTBEHHOE 3HAaYeHNE [I/I OLeH-
KJ IIPAaBOMEPHOCTM BPEJOHOCHOTO IIOBEJEHNA MOXKET MIMETh OIpefie/IeHN e €ro
eseni.

PasrpannumBas xmieHus u InpaBOMepHOe INOBefieHMe, KOHCTUTYLMOHHBIN
Cyn Poccniickoit @epepaunnu chopmymposan B 2009 rofy HO3UIUIO, YTO MO-
LIEHHNYECTBO, COBEPIIEHHOE O/l IPUKPBITIEM I'PaXkIaHCKO-IIPaBOBO CHEIKM,
IpefosaraeT Hajimyye eIy XUIeHNs MMYIIeCTBa WM IpuoOpeTeHNs Ipasa Ha
qy>KOe MMYILECTBO Y /IMI[A, 3aK/I0Yalolero Takyo caenky. IlosgHee sTa mosu-
1y OblIa MOATBEPKJeHA IIPUMEHUTEIBHO M K CIy4asM CUCTeMATIYecKol Ma-
CKMPOBKY NIPECTYIIHBIX IeSTHUI IIPEeATPUHIMATETHCTBOM.

Llenpb ABnAETCA M TeM NIPU3HAKOM, KOTOPHIN Cyz IpU3HaI OTTPaHNYMBAOLIIVM
K/IeBeTy OT IIPaBOMEPHOT0 00pallleHNs B TOCYJapCTBEHHbIE OPTaHbl, XOT M HEeCY-
I1IeT0 MTOTeHIIMaTbHO BO3MO>KHBII PUCK IPUYMHEHNs Bpela IIpaBaM 1 cBobozam
ApYrux nul. YCTaHOBJIEHME LIeIN MOTyYeHUsA CONECTBMA 10 peanusaluy Ipas
u cBOOON 0OpaTMBIIErOCs IpakIaHNHA VN NIpaB U CBOOOK JIPYTMX /UL CBUJIe-
TEe/IbCTBYET O IPAaBOMEPHOCTH JielicTBuUA. Torma Kak HaMepeHye IPpUIVHUTD Bpeq
NI, O IPOTVMBOIIPABHBIX [EIICTBUAX KOTOPOTO COAeprKalach MHGOpMALUA B CU-
CTEMAaTUYeCKMX OOpaIeHNsIX, MOXKET IIPU3HABAThCS IPU3HAKOM K/IeBeThI™.

B onpepneneHHOM CMbIC/IE 3[,€Chb Ha NPABOIIPUMMEHNTENIEN BO3/IaraeTcs 3ajada
B3BEUINMBAHNA, KaKas 0714 (IIpaBOMEPHBIX WV IPOTUBOIPABHBIX HaMepeHMII)
npeo6ajjaeT B IOBE/IEHNI YIIPAaBOMOYEHHOTO JINIIA.

TpynHOCTb MOAB/AETCA NMPU CMELIeHUN TeX Pe3y/lIbTaToOB, K KOTOPBIM CTpe-
MUTCS CyObekT. Tak, B uTepaType BBIIENAIOTCSA «CyMepedHbIe» 30HbBI, BO3HI-
KAollye B CBA3YM C KOHKPETHBIMM BbICKa3bIBAaHUAMMY, €CIY1 OCHOBHO UX II€/IbI0

# Omnpenenenne KC P® or 29.01.2009 Ne 61-O-0 // CIIC KoncynbrantlIlmoc.
2 TlocranoBnenne KC P® or 11.12.2014 Ne 32-11 // C3 P®. 2014. Ne 52 (wacrp I). Cr. 7784.

% Ompepenerne KC PO ot 05.12.2019 Ne 3272-O // Becthuk Koncturyunonsnoro Cyna PO.
2020. Ne 1.
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OBUIO IIpUBJIEYeHe BHUMAHMA K OOIeCTBEHHO 3HAYMMOI AMCKYCCUM, @ PA3KI-
raHye PO3HMU SABJIIIOCH «11000YHBIM» addextom [Tponnkas A., 2015: 49]. Ito
CUTyalMs IUIOXO IOJIIAeTCsA YTOTOBHO-IIPABOBOII OIlEHKe, IOCKOIbKY TOCIIOf-
CTBYIOIIIasA TeOPYS Y IPAKTYKA UCXONAT U3 HEBO3MOXXHOCTY KOHKYPEHIINY I1esieit
VUIVI MOTMBOB, HEOOXOIMMOCTY BMEHEHNA TONTBKO OIHOTO TAKOTO CYyO'beKTMBHOTO
npusHaka. COOTBETCTBEHHO, OCTaBasACh Ha MO3MIMM ITPe0b/Iafalollero B HacTo-
sAlllee BpeMs Y4eHMS O BUHE, HEOOXOAMMO IPM3HATh, YTO IIPABOIPUMEHNUTEN,
VICXOZISl I3 YCTAHOBJIEHHBIX (PAKTMYECKUX OOCTOATENbCTB, HODKHBI ONIPefIe/INTh
OCHOBHYIO Ile/ib. EC/it OHa AB/IA€TCA MPaBOMEPHOII, TO Hajm4ye IOOOYHbBIX He-
raTVBHBIX I]e7Iell caMo Mo cebe He ABJIAeTCA OCHOBAHVEM J/I IPU3HAHMA IT0Befie-
HIA 37I0YIIOTpebIeHNeM.

OpHaKo NMOMHS, 4TO He BCET/ja Iie/Ib OIIPaB/IbIBaeT M30MpaeMble CPeiCTBa, He-
00XOMMO IIPU3HATh BO3MOXKHOCTD YCTaHOBJIEHN 37I0YNIOTPe6/IEHNSA 10 APYTUM
Hpu3HakaM. B KOHEYHOM cYeTe TOJNBKO COBOKYIHOCTb ITPOQHATM3UPOBAHHBIX
IPU3HAKOB KOHKPETHOTO JIesTHNA MOXKET CBUIETE/IbCTBOBATb 00 9TOM.

3aknouyeHue

OcyiiecTBneHne CyObeKTMBHOTO IIpaBa yXKe IpuU3HaeTcs B Ipaktuke KoH-
crutyymonHoro Cyna Poccuitckoit @efepaniny caMoCTOATENbHBIM 00CTOSATEND-
CTBOM, MCK/IIOYALIVM IPECTYIHOCTD JIeAHNA, Ja)Ke IPUYMHAOLIETO Bpel OX-
paHAEMBbIM YTOJIOBHBIM 3aKOHOM MHTepecaM, 4TO CIIY>KUT YTOJIOBHO-IIPABOBOI
rapaHTueit pas 1 cBo6oy mn4HOCTH. [TOCKO/IBKY Takye IpaBOMOYMS Yallje BCETo
3aKPeIVIAI0TCSA B KOHCTUTYIVOHHOM, I'PaKIaHCKOI NIV MHOJ MPaBOCYOBEKTHO-
CTM, BO3HMKAeT B3alMOCBS3b YTOJIOBHOIO IIpaBa C APYTMMM OTPACAAMU IIpaBa.
9TO 00BACHSAET OTCYTCTBME TAKOJI CIIEIMaNbHOI HOPMBI B YTOJIOBHOM 3aKOHe, a
TaK>Ke He0OXOMMOCTD BBIXO/]a HA MEXKOTPAC/IeBOII MVl KOHCTUTYLIMOHHBII YpO-
BEHbD.

B ycnoBusx ycno>xHeHMs CUCTeMBbl CyOBEKTVBHBIX IIPaB, @ TAKXKe M3BECTHOI
HEOTIIpe/le/IEeHHOCTY NOPAJKA UX MCIIONMb30BaHMA Yallle BCETO HEBO3MOYKHO OIIpe-
Ie/IUTh BCe IIpaBoMepHbIe (POPMBI UX OCYILIeCTBIeHNUA. VIMEHHO BCIeCTBIE CBO-
00mHOII pean3anuy CyObeKTUBHOTO IIpaBa HOIYCTMMA OTBETCTBEHHOCTD (B TOM
4JCIIe YTOIOBHAs) 3a 3710yIoTpebneHne uM. [Ipu 9TOM HE0OXOAMMO pasinyaThb
IIpaBOMepHOe IIpUYMHEeHJMe Bpela IPaBOOXPAaHIEMBIM OOBEKTaM BCIIE[CTBUE
OCYIIeCTB/IEHNs CBOETO CyO'beKTMBHOTO IIpaBa 1 3allpellleHHOe HOPMaMU YTo-
JIOBHOTO 3aKOHa JIesIHNE, XOTS U OCYILeCTB/IsIeMOe YIIPaBOMOYEHHBIM CYyOBEKTOM.
3aKOHOJATe/IbHO HEBO3MOXKHO OIIPefe/INTh BCEe BapMAHTBI 3/I0YNOTPeOIeHI
CyOBEKTMBHBIMU IIpaBaMl, Yallle BO3HMKAET HEOOXOLMMOCTb YrOIOBHO-IIPABO-
BOJ OLIEHK!M B KOHKPETHOM CITy4ae.
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AHanus NpaBONPUMEHNUTE/SIMY BPELOHOCHOTO MIOBEJIeHNUs YIIPAaBOMOYEHHO-
TO JIVIIa [OJDKEH HaYMHAThCS C YCTAHOBJIEHWS HaMN4Ms CYOBbeKTMBHOTO IIpaBa
Ul €TO TIPEfIeIoB, a TaK)Ke VICK/IIoYaTh IPU3HAKY 3/I0yNIOTPeOIeHNs, O YeM MOTYT
CBUIETETHCTBOBATD KaK 00 BEKTUBHBIE TPU3HAKY (BBIOPAHHBIN CIIOCO0 [eiiCTBMI
VI VIX TIOC/IE[ICTBYAA), TaK ¥ CYObeKTVBHBIE (1IN 1 MOTUBBI), MO0 UX COYeTaHMe.
BbIxop 3a 3aKOHOATEIbHO OIIpeJie/IeHHbIE MTPefIebl Yallle sIB/ISETCs HEBbIIIOMTHe-
HUeM 3aKOHa MM 00513aHHOCTIL.

OcyecTBenne mpasa 6ojiee MEPCIEKTVBHO OLEHMBATH C Y4€TOM IPUHIIN-
1a IPOIOPLUMOHAIBHOCTY, @ TaK)Ke COUYeTaHUsI METOIOB Oa/aHCHPOBAHNUSA 1 Ka-
Teropusanyu. ITO MO3BOJISAET YIECTh IPUOPUTET OOBEKTOB YTOJIOBHO-IIPABOBOII
OXpPaHBI, a TAKXKEe COIOCTABUTD UX C UCIIOIb3YEMBIMIL TAI[OM IIPABaMH, OLIEHUTD
cTereHb (He3HauMTeIbHAsI-YMepPeHHasi—Cepbe3Hasi) OTKIOHEHNUs I BPeJOHOCHO-
cti. [1y1s1 crioco6oB ocyIecTB/IeHN A ITpaBa (BK/II0Yasi OTKa3 OT IpaBa I JAe/erupo-
BaHIe) K/II0YEBBIMI SIB/IAIOTCS [iBa paKTOpa — TUIMYHOCTD MIN HETUIIMYIHOCTD
BBIOPaHHOTO BapMaHTa IIOBeJieHNsI I/Is1 KOHKPETHOTO IIPAaBOMOYMSI B KOHKPETHO-
MCTOPUYECKOM IIepPUOJie, @ TAKXKe ero CBsI3b C CofiepKaHmeM rnpasa. [Ipu orjeHke
CyOBEKTUBHBIX ITPYI3HAKOB HEOOXOMMO TaK)Xe OIpeeATh peodIafanye mpa-
BOMEPHBIX V/IN IIPOTUBOIPABHBIX HAMEPEHMIT B TOBEECHNY INLIA.
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Abstract

The article examines the issues of harm caused by a person who acts on the basis of
his subjective right. This problem is one of the constitutional foundations of criminal law
and has of a cross-sectoral nature. The article analyzes both theoretical provisions and
legal positions of the Constitutional Court of the Russian Federation, the practice of the
European Court of Human Rights and the Supreme Court of the Russian Federation.
The constitutional principle of proportionality was used to develop a methodology for
criminal law assessment of the abuse of human right, and its applicability was checked
with specific examples. The analysis shows the importance of the use of the right as a
circumstance precluding wrongfulness of the action. Due to the free use of natural rights,
it cannot be identified with the execution of the law or duty. The need for differentiation
of the primary and derivative rights, determination of the real right holder is shown.
Situations of refusal of subjective right and its delegation were analyzed. Criteria have
also been proposed for distinguishing between the lawful use of a right and its abuse,
which serves as a legal guarantee of individual rights. Signs of abuse that may be taken
into account by the legislator are the caused harm, the way in which the right is used, and
the purposes and motives for its realization. The assessment of public danger depends on
comparing these signs and determining the degree of their manifestation in a particular
action. The author concludes that criminal liability for abuse of a person’s constitutional
right is inadmissible if the abuse itself is minor or has minor consequences. Abuse of the
right must be distinguished from an independent act — arbitrariness. Two factors are
recognized as key to assessing the methods of exercising a right — the typical or atypical
nature of the chosen behavior for a particular competence in a specific historical period,
as well as its relationship to the content of the right. Cases of cover by the subjective right
to commit a crime were analyzed. When assessing subjective signs, it is also necessary
to determine the predominance of lawful or unlawful intentions in a person’s behavior.
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AHHOTauMsa

Koondurkaumsa 3akoHogaTenbCcTBa N0 MeXAyHapogHOMY YacTHOMY npasy (MYI1) —npouecc,
npeacTaBAsOLWLMA CTPYKTYPHOE 1 coaepxaTenbHOoe ynopsaaoynBaHme npaBoBbiX HOPM OJ15
cucTeMaTmsauum n oNTUMU3aLMn PEryIMpoBaHMS YaCTHOMPABOBbLIX OTHOLLEHUIA, MMEIOLLMX
I0PUOMYECKN 3HAUYMMYIO CBA3b C NMpasonopsakaMmmn Asyx n 6onee ctpaH. B kavecTtse cno-
cob6oB koagndukaumm MU uenecoobpasHo 0603HauUMThL creayolme. BHyTpruoTpacnesas
Koamdukaums — B akT o0Len koamdukaLumm rpakaHcKoro npasa BKOYaeTcsl 0CobbIl
pasgen, pernameHTUpyoLWmMin 60nbLUyo YacTb MHCTUTYTOB MYT. B pamkax gaHHoOro cno-
coba BblAeNSIoTCA BE OCHOBHblE POPMbI €ro peadynbTarta: a) NpocTas BHyTpMOoTpacnesas
dopma — perynmpoBaHme BONpocoB obLLer yactn MY v npaBmn Beibopa NPUMEHNMOro
rnpasa BbiHECEHO B oTAenbHbl pasgen K. Hopmel MITTT 3akpennsatoTca B aktax kogndpu-
Kauumn rpaxaaHckoro npoueccyanbHoro npaea; 6) kommniaekcHas BHyTpuoTpacnesas dop-
Ma — B akT kogudukauumn rpaxaaHcKoro npasa BKOYATCH MHCTUTYTbI OOLLEelr YacTu
MY, KONAN3MOHHBLIE HOPMbI U HOPMbI MITTT (OPUCOMKUMOHHbBIE N NPOLECCyanbHble NPaBu-
na). Mpu mexoTpacneBon koandurkaLumm B akT 0bLLen koandbukaumm rpaxaaHckoro npaea
BKJIIOHaEeTCs 0coObI pasnes, coaepXKallnii OCHOBHbIE HOPMbI U MHCTUTYTLI MYT. OTaens-
Hbl€ MHCTUTYTbl 0COOEeHHOM YacTn MYTI BKOYAIOTCH Kak CaMOCTOATENbHbIE Pa3aesbl B akThbl
creyyanbHbIX OTpacneBbix kogudukauuii. ABTOHOMHasa oTpacrnesas kogndbukauma — mns-
[aHve crneunanbHoro 3akoHa, Koanduumpylowero obLime MnonoXeHUs U KOIM3NOHHbIE
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HopMbl MYT. KomnnekcHasi aBTOHOMHasi koandukaums (nosHomacluTabHasa koamdbukaums
MUYI/MIT) — mn3pgaHme oTOeNnbHOro 3akoHa WM Kogekca, coaepXKallero Kak OCHOBHbIE
NPVHLUAMNBI U KONIM3NOHHbIE HOPMbI MYT, Tak 1 ocHoBHble nNpasuna MITI. CoBpeMeHHbI
3akoHOoJaTesNb AEMOHCTPUPYET BCe MHOroobpasue dopm 1 cnocobos koamndukaumm MUM,
npwv 3TOM MOME3HO PACCMOTPETb MPEANOYTEHNS TEX UM UHbIX CTpaH. [ns aHann3a nlbpa-
HO 3aKOHOAATENbCTBO CTpaH JlaTuHcKon AMepurkn, rae npoueccsl kognduvkaumm MY noyt
ypesBblyaliHO akTVBHO. CaenaH BbiBOA, YTO OOJIbLLUMHCTBO JIaTMHOAMEPUKAHCKUX CTPaH Bbl-
OupatoT NyTb BHYTPMOTPacneBoi koagndukaumm MY (ee NpocTyio nnn KOMMNAEKCHY Gop-
My). Takor cnocob kogudukauum He cBO6OAEH OT HEAOCTATKOB; ONTMMaJIbHbIM BAPUAHTOM
SIBNSETCSH aBTOHOMHAsi KOMIIEKCHasa Koaudukauus, MMEoLLas TPexX4acTHYIO CTPYKTYpY:
1) MexayHapogHas iopuCamKLmMS; 2) NPUMEHNMOE NPaBo; 3) NPU3HaHME/UCNONHEHNE NHO-
CTPaHHbIX CyaebHbIX 1 apOUTPaxHbIX pelleHunii. B nccneposaHnm ncnonb3oBaHbl METOAbI
bopManbHOM NOrnMKn, CPaBHNUTESNLHOIO NPaBOBELAEHNS N UICTOPUHECKMIA METOL,

KnouesBblie cnosa

MEXAyHapoa4HOE YacTHoe npaBo, kogndukaums, JlatnHckas Amepuka, BHYTPUOTPACIEBOM
Cnocob, rpaxaaHCKNIA KOOeKC, aBTOHOMHbI 3aKOH, MEXAyHAaPOAHbI rpaXXaaHCKNIA MPoLece.

BnaropapHoCTU: CTaTbs NOLAIOTOB/IEHA C UCMNOJIb30BAHMEM MaTepmasnios CnpaBo4yHO-MO-
MCKOBOW cncteMbl «KOHCYyNbTaHT Mnoc».

Ana umtnpoBaHusa: Epneinesa H.1O., NeTbmaH-MaBnosa W.B., Kacatknna A.C. BHyTpuo-
Tpacnesor cnocob koandukaLumMm MexayHapoaHOro YaCcTHOrO npaea (Ha npumepe CcTpaH
NatuHckon Amepukn) // Mpao. XypHan Beicwen wkonbl akoHoMuKK. 2021. N2 2. C. 204-
235.

YAK: 341.9 DOI: 10.17323/2072-8166.2021.2.204.235

BeepneHue'

B craTbe peub neT o MeXXAYHapOHOM YacTHOM Ipase (manee — MYII) oxHo-
IO U3 CaMbIX OOJIBIINX PErMOHOB Mypa — JIaTMHCKOI AMEPUKI, TOITOMY OIIpe-
IeM, 3aKOHO/IaTe/IbCTBO KAKMX VIMEHHO CTPaH ABJIAETCA IPegMEeTOM MCCIefio-
BaHus. O cocraBe crpaH JlaTmHCKOV AMepuky (Kak He3aBMCUMBIX TOCYIAapCTB,
TaK U 3aBMCYMBIX TEPPUTOPUIL) €CThb caMble pas3TMyHble MHEHNA. B ogHOM cirydae
B HETO BK/IIOYAIOT BCEe CTPaHbl ¥ TEPPUTOPUM AMEPUKAHCKOTO KOHTVHEHTA I0)KHEe
CIIA (Bcero — 32), B ApyroM — TOJIbKO MaTe€PUKOBbIE CTPAHBI, B TPeTbeM — Ha
OCHOBE JIMHTBUCTUYECKU-KY/IbTYPHBIX KpUTEpUeB 00beMHAIT ObIBIINE KOJIO-
Hun Vicmanum, Iopryranum n @panumm. Kak npaBusio, aHI/10A3bIYHbIE CTPAHBI
(Benms, fImaiika, ['ajtana u #p.) u roytaHcKo-a3bI9HbI CypuHaM B cocras Jla-

! Bce cchIIKM Ha MeXIyHapOIHBIE JOTOBOPHI, aKThI eBPOIEIICKOT0 ITpaBa I MHOCTPAaHHbIE 3a-
KOHBI Ha PYCCKOM A3bIKe JaHbI 1T0: MeskTyHapoHOe YacTHOe ITpaBo: /IHOCTpaHHOE 3aKOHO/IaTeNb-
ctBO / cocT. A.H. JKunpuos, A.V. Mypanos. M., 2001.
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TUHCKOV AMepuKM He BKIo4aroTcsa’. [Ipo6mempl mommtudeckoii reorpaduu He
JMEIOT OTHOLIEHM K HAaCTOAIIEeMY MICCIEeNOBAHNIO, /LA Lje/lell KOTOPOTo IOHATHE
«ctpasbl JIaTMHCKO AMepUKM» — 3TO MCIAHO-Y HMOPTYTa/losA3bIYHbIE CTPAHbI
AmeprukaHckoro KoHTHHeHTa (BKmodas Kapnbckmit 6acceiin), mpuHaexaiue
K KOHTVMHEHTAJIbHOJ IIPaBOBOII CEMbE.

Crpanbl JIatnnckoi AMepyky Hadam Kopudukaryio MYII panbiie MHOTUX eB-
pomeiickux ctpad — B 1850-x rr. [Tpomeccs! yHMpmKanym Ha pernoHaTbHOM YPOB-
He TaKKe Hava/mich MMeHHO B JlatuHcKoil AMepuke: yxe B 1889 r. (paHee co3piBa
ITepBoit ['aarckoit konpeperuyy mo MYII B EBporie) 6bU1 IPUHAT PpsJ COIALIEHNIT
o Borpocam MYII, mpexxpe Bcero Cornanienne MOHTEBUEO O MEXTyHaPOJHOM
rpakgaHcKoM mpase. [lepBas (M ZO cuMX HOp eAMHCTBEHHAs!) MMOTHOMACIITAOHAs
MexyHapopHas kogudukanys MYIT npousBenena B 9ToM pernoHe — ['aBaH-
CKas KOHBEHLIMA 0 MeXAyHapomgHOM YacTHOM Ipase (1928) (Kopmexc bycramanre).
B cBA3M € 9TUM TeH/IeHLIY 3aKOHO/IaTe/IbHOTO Pery/IiPOBaHIisI BOIIPOCOB BBIOOpa
IIPUMEHMMOTO [IpaBa, HaO/TIOAIoIIMecs] B TATMHOAMEPUKAHCKIX CTPaHaX, BhI3bIBA-
JIV ¥ BBI3BIBAIOT OOOCHOBAHHBII HAYYHBIil MHTEPeC. ITOT MHTEPeC MOfIOTPeBACTCS 1
IPAaKTIYEeCKVIM) Pe30HAMII, JTATVTHOAMEPVKAHCKIII PeroH — 6/1arofaTtHas o4ysa
JI/1A 9KCIIAHCUY MHOCTPAHHbBIX MHBECTUIINIA, B TOM 4ucie poccuiickux. HasBanubie
IPUYVHBI TOATBEP>KIAIOT aKTYalbHOCTDb TEMbI MICC/IEOBAaHNA.

Bo Bcex crpanax JIaTmHCKOI AMepUKY TOCIIOACTBYET OJJHO3HAYHBIN IOJXO]] —
«HanyoHanbHoe usMepenue» MYII nmpuMensAercsa Mo 0CTaTOYHOMY NPUHINILY,
T.€. TOJIbKO IIPU OTCYTCTBUY «MEXKYHAPOJHOTO M3MEpPEeHNsA», KOTOpoe OBICTPO 1
ycremHo pasBuBaerca. YHudukauua MYII B 3ToM pernoHe TOBOIbHO MOAPOOHO
uccnenoBaHa B mmureparype [Padamoxk E.E., 2010: 88-98]; [Vizcarra A.E.V., 2012:
1-23]; Ha1MOHAaTbHOE 3aKOHOZIATe/IbCTBO TAK)Ke He 00011IeHO BHUMaHMeM POCCHIi-
ckort joxtpuHbel [bemmkosa K.M., 2010], Ho MYII MopepHMU3upyerca 1 MOAUPM-
LUPYeTCA MIOCTOSIHHO, MOIOMHAACh HOBBIM apCEHA/IOM M MHCTpyMeHTapueM. Pas-
BUTasA U TMOCTOSHHO Pa3BUBAIOLIAACA CUCTEMA MEXIYHAPOJAHOIO peryl1npoBaHNs
OTHIOZIb He 3aMeJyIAeT HAIVIOHATbHYIO KOAMGUKALNIO U He Je/aeT ee M3/IMIIHEI,
HAao00pOT, TpoliecC HalMOHAMbHBIX Komudukanuii MYII nHTeHCHMbNIMpYeTCS.
Ha npumepe maTHOaMepUKaHCKVX CTPaH YMECTHO BBIABUTH OCHOBHBIE (DOPMBI U
cr1oco6b! KopyduKay HalOHaTbHOTO 3aKOHOaTenbCTBa B chepe MYIL.

1. MoHaTHe n cnocoObl kKoaundukauum
3aKoHoOAaTesNIbCTBAa O MeXAYHapOAHOM HaCTHOM npase

[TonsaTue «KoxudpMKaIsg 3aKOHOAATE/IbCTBA» B 00111l TeOpyI IIpaBa OIIpefie-
nsAeTcs 6ojee WM MeHee eAVHOAYIIHBIM 00pa3soM — 3TO OfHA 13 BUIOB (hopM)

2 Available at: URL: https://ru.wikipedia.org/wiki/; URL: http://actravel.ru/latin_america.html
(mata obpamenns: 02.05.2021)
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CUCTeMaTU3alMN IIPaBa, MPOLeCcC, AeATeNbHOCTb KOMIETeHTHBIX TOCYAapCTBEH-
HBIX OPTaHOB IO ITepepaboTKe HeCHCTEMAT3VPOBAHHOTO IIPAaBOBOTO MacCyBa 1
CO3/]aHII0 HOBBIX HOPMAaTMBHO-IIPAaBOBBIX AKTOB, COfleP KAIINX [APMOHU3MPOBaH-
HbIe 1 B3aIMOCBsI3aHHBIe HOPMBL. KpoMe Toro, Kognduxanys — 9To co3fjaHme us3
HECKOJIbKVX HOPMAT/BHBIX IIPAaBOBBIX aKTOB OffHOTO aKkTa [CuBuikmit B.A., 2010:
12]. Buns! koguduKanuy pasinganTcs B 3aBUCYMOCTY OT CTeIIeH) OXBaTa HOp-
MaTMBHOTO MacCKBa, ojIexalero kopudukannm: 1) Bceoburas — obpasopaHue
CBOJIHBIX KOM(DUIIMPOBAHHBIX AKTOB I10 OCHOBHBIM OTPAC/ISIM 3aKOHO/IATe/IbCTBA
(Konctutynus); 2) orpacneBass — oObejuHEeHMEe IPABOBBIX HOPM OIIpefie/ieH-
HOJI OTpac/y IpaBa B CTPOTO YCTAaHOBIeHHOM mopspke (I'paxpaHckuit Komekc,
YTo/I0BHBIN KOZIeKC 1 Jip.) (COOTBETCTBYET OTPACciy IpaBa); 3) MeXOoTpacieBas
(koMmIIeKCcHas1) — oObeiMHeHMe TPAaBOBbIX HOPM He II0 OTPAC/sAM IIpaBa, a 110
IPUHINITY PETyIVPOBaHNs 3HAYUTEIbHON 00/1acTy 001IeCTBEHHBIX OTHOIICHMII
B cepe TOCYJapCTBEHHOI JIeSTebHOCTY, OTPAC/IN XO3AJCTBA VI COLATbHO-
KY/IbTYpPHOTO cTpouTenbcTBa (Bosmymnslit kopekc, Kopekc Toprosoro Mmopernsa-
BaHMA U Jp.); 4) crenyuanbHas (BHyTpUOTpacieBas) — OObefiHeH)e IIPaBOBBIX
HOPM MHCTUTYTa MO0 IIOfO0Tpac/IN IIpaBa olpesie/leHHo oTpaciy (BogHblil Ko-
nexc, Jlecuoit kopekc u up.) [Cxaxyn O.D., 2000: 279-280].

Komnduxaumnio sakonogarenpcrsa B chepe MUII onpenensiior Kak «mmpoiiecc,
T.e. CTPYKTYpHOE U COfiep>KaTe/IbHOe YIOPAJO4YMBaHye IPAaBOBBIX HOPM C 1L1€/IbI0
CHCTEMHOTO YPeryl11pOBaH/s MaTepHUaAbHbIX YaCTHOIPABOBBIX U MPOLECCyalb-
HBIX OTHOILIEHMI, MMEIOIMX IOPUANYECKM 3HAYMMYIO CBA3b C IIPAaBONOPASKAMU
nByx 1 6omee rocygapcrs» [Kpyruit E.A., 2012: 18]. Yo xacaercs BuoB Kogudu-
Kaiuu, To B Teopuu MYII npuHITO rOBOPUTD He 0 BUJAX, & O CIIOCOOax (MeTofax)
KoM (UKanVM, KOTOpbIe IPEeAIoaraT Ty WIX UHYI GOopMy (PUKcAIMM HOPM
MUII. OcHoBHbIMK criocobamy KogubUKAIMY HA3bIBAIOT OTPAC/IEBOIl, MEXO-
TpacIeBOli, aBTOHOMHBIN ¥ KOMIIZIEKCHBII aBTOHOMHBI, IIPYM 3TOM BC€ 3TU Tep-
MIHBI Y Pa3/IM4HbIX aBTOPOB MHTEPIPETUPYIOTCS N10-Pa3HOMY.

B.J. Kucunp nuiiet, 4T0 mofxo/s! K Kogudukanyy Hopm MYIT (pexxze Bcero
KOJUT3MOHHOTO TIpaBa) OOBIYHO Pa3INYaIOT 110 KPUTEPUIo GOPMBI 3aKperieH st
COOTBETCTBYIOLVX ITOJIO>KE€HMII B HAl[MIOHA/IbHOM 3aKOHO/IaTe/bcTBe. Kak npaBu-
710, HanMoHanbHble Kogudukanuy MYUII uayr ogHUM U3 ABYX IyTeil: a) BKIIIO-
gyeHye HopM MYII B rpakgaHCKMe KOJeKChI (BO BCTYIIMTE/IbHbIE 3aKOHBI K 9TUM
KOJileKcaM) U B JIpyTue OTpacieBble KOJEKChl (YCTIOBHO — oTpacieBast Kopudu-
Karys); 6) mpuHsTIE OT/eNbHbBIX 3aKoHOB 0 MUII (aBToHOMHas KogubuKays).
Cy1ecTByeT Tak)Ke TpeTuil yTb — MPUHATIE KOMIUIEKCA CIIel[Ma/IbHbIX 3aKOHOB
B cdepe MUII mmm Hammume paspo3HeHHbIX HOpM MYII Bo MHOIMX HOPMAaTHB-
HBIX aKTaX (a/bTepHaTUBHBIe BapuaHThl Kogudukanun) [Kucnns B., 2012: 91].

A.O. VHrakoBa, ccbUtasich Ha 6ornee panHoo paboty B.J. Kucnnd, ormeva-
eT, 4TO B Iponecce koguduxanuy Hopm MUII BO3MOXKHBI Tpy BapuaHTa ee ocy-
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IIeCTB/IEHNA: B Ka4eCTBe OTPac/IeBOil KOAMPUKAIVY — B Pas/JIMIHbIX pasfesiax
ob11ero MaTepuanbHO-IpaBoBoro akra (PpaHumus); B KauecTBe MeXXOTPACTIEBOI
KOoAVUKAIVM — B OTHENIbHBIX pas3jie/laXx OTPAac/IeBbIX 3aKOHO/IATe/TbHBIX aKTOB
(T'peuns, Vicnaums, [Topryranus, ApreHTuHa); B KauecTBe aBTOHOMHOI Koaudu-
Kally — B €IVHOM CIIel[Mann3upoBaHHOM 3akoHe (Benrpms, ITonbira, Yexus,
IIBeriapus, Typrua) [Mamakosa A.O., 2011: 38].

E.A. Kpyruit yrBep>Kfiaet, 4To B COOTBETCTBUU C 3aKOHOJATEIbHOI POpMOIi
bukcaunn KoaM@UUMPOBAHHBIX IPABOBBIX HOPM BBIJIEJIIOT CIEAYIOLIE OC-
HOBHbIe cr1oco6b1 Kopudukanyy MYUIL: npuHATHe crenyanTbHbIX KOMIUIEKCHBIX
3aKOHOB, PeTyIUPYINX 00Iye BOIPOCH IIPUMEHEHVs] MHOCTPAHHOTO IIPaBa,
Coflep KalMX KOJUIM3MOHHbIE HOPMBI, 3 TAK)K€ HOPMbI MEXIYHAPOAHOIO TPaK-
maHckoro mpouecca (manee — MITI) (kommnekcHas kogudukauys MYII); npu-
HATYE CIELVATbHBIX aBTOHOMHBIX 3aKOHOB, PEeTY/IMPYOIIMX OO0Iye BOIPOCHI
IpVYMEeHEHNA HOCTPAHHOTO IIpaBa ¥ COflepKAlUX KO/UIM3VIOHHBIe HOPMBI (aB-
ToHOMHas Kopudukanus MYII); BkioueHne pasnenoB 0 KOJUIM3MOHHOM IIpaBe
B OTpac/ieBble HOPMATVBHbIE aKTHI (Yallle BCErO0 — B IPaKIAHCKIE KOEKChI WM
3aKOHBI, peryIMpyoliye TPaXIaHCKO-TIpaBOBble OTHOIIEHMs, B OpayHO-ceMeii-
Hble KOZIEKCBI, B KOJIEKCBI O TPYZe 1 KOJeKChl TOPTOBOTO MOpeIIaBaHuA) (MeXo-
Tpacnesad Kogudukanyss MYII) [Kpytuit E.A., 2012: 52].

B poccmiickoit [OKTpMHE yKa3bIBaeTCs TAaKXKe, YTO C TOUKM 3peHus (Gpopmb
Hal[MIOHA/IbHOTO 3aKoHofaTenbcTBa 1o MYII cTpanbl Mupa fenarcsa Ha cnegyro-
mye rpynnsi: HopMbl MYIT copepxxarcs B orenbHoM 3akoHe 0 MYIT (ABcTpus,
benbrus, bonrapus, Beurpus, Benecyana, [Tonbura, Tynnc, Typuns, llserinapus,
SInonus); Hopmbr MUII copeprkaTcsi BO BBOLHBIX OIOXKEHUAX MUIN B OCHOBHOM
tekcre ['paxkpanckoro kogekca (nanee — I'K) (orpacnesas kopudukanus) (bpa-
sums, ['epmanns, Eruner, Vicmanus, [Topryramus, ®@panumns); Hopmsr MUII co-
Iep>KaTcsAd B KOAMUIMPOBAHHBIX aKTaX PasHON OTPACIeBON NPUHAIESKHOCTH
(mexxoTpacneBas xogudukanysa) (KHP, Mounromus, Ypyrsait u fp.); AeiicTByeT
KOMIUIEKC CHeI[aTbHBIX 3aKOHOB, perymupytomyx MYII (JInxrenmreitn, Hu-
mepnaHybl U fip.); HopMbl MYII paspo3HeHHBI, BCTPEYAIOTCS B Pa3/IMYHbBIX HOP-
MaTMBHBIX akTax (Bemmkobpuranus, Vspannp, CIIA) [Jlebenes C.H., Kabaro-
Ba E.B., 2011: 119, 128, 140-142].

Kak Bupgum, oOljernpaBOBble TePMUHBI «MEXOTpPACIeBasi», «OTpPAcIeBasi»,
«KOMIUIEKCHasl» Kopaudukanysa B pokrpuHe MYII mmpoxo ymoTpebisiorcs,
HO B HECKOJIbKO MHOM 3Ha4eHNUY, HeXXeny B 0011ell Teopuu mpasa. ITO BIIOTHE
OIIpaBJIaHO, IIOCKOJIbKY Teopus JII000J OoTpaciy Ipasa oOlIajiaeT CBOeNl CIell-
UKo, COOCTBEHHBIM HMOHATUIHBIM ¥ TEPMUHOJIOTMYECKUM aImapaToM. s
teopun MUYII Takue pasnnums He yAUBUTEIbHBI B IPUHIUIIE, IIOCKONbKY, KaK
U3BECTHO, MEXAYHAPOMHOE YAaCTHOE IIPABO «HE ABJIAETCSA HU MEXIYHapOILHBIM,
HYI YaCTHBIM», «3TO TMOPUL B IOPUCIIPYAEHIIUN», «KITYOOK IPOTUBOPEYNII 1 IIPO-
61em» 1 Boobie MUIT — aTo «yHBUIOE 60/I0TO, HAIOTHEHHOE TOIKOII TPSACUHOI
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¥ HaceJIeHHOe 00pa3oBaHHBIMIL, HO 9KCIIEHTPUYHBIMY ITpodeccopamit, KOTOpbIe ¢
0e3yMHBIMIU I71a3aMJ TEOPETU3MPYIOT O TAMHCTBEHHBIX BOIIPOCAX HA CTPAHHOM U
HEIOHATHOM >KaproHe. OObIUHBII CyJ| WIN aJBOKAT COBEPLIEHHO TepseTCs, KOTAa
IIOTIafIaeT B HETO M B HeM 3alyThIBaeTcs»’ [Prosser W., 1953: 971].

I'm6pupHbIt 1 mpoTUBOpeunBbIi Xapaktep MYII npestoMupyeT BO3MOKHOCTD
0COOBIX, CBOVICTBEHHBIX TO/IBKO 9TOI OTPAac/Iu IpaBa TPAKTOBOK OOIUX HOPUAN-
YeCKMX MOHATUI, KOTOpble OYAYT CIIOCOOHBI MOAYEPKHYTh Cepbe3Hble 0COOeH-
HOCTH TIpoliecca ero kopudukanuu. B kayecrse croco6os kopudukanyy MYUIT
11e71eco006pa3sHo 0003HAUUTD CIIEAyIoIINe.

1. Buympuompacnesas koouguxayus — B aKkT oOIeit KoguduKaum rpax-
JQHCKOTO IIpaBa BKJII0OYAaeTCs 0coObIN pasaen (mmbo IMpuHUMaeTcsl BBOGHBIN 3a-
KOH), per/laMeHTupyrommit 60mpiryio yactb vHcTuTyToB MUII. B pamkax gaHHO-
ro crioco6a MOYKHO BBIIE/IUTH IB€ OCHOBHBIE (POPMBI €T0 pe3y/bTaTa:

a) npocmas eHympuompacnesas Gopma — peryn1upoBaHyie BOIPOCOB 001Ieit
vacty MYII v mpaBui BbIOOpA IPUIMEHVMOTO TIpaBa BbIJE/ICHO B OT/Ie/IbHBII pa3-
men T'K. Hopmbr MI'TI 3akperisiorcst B akTaX KOAUPUKAIVN TPAXKJAHCKOTO IIPO-
I[ecCya/IbHOTO ITIpaBa (B opMe caMOCTOATENIbHOIO pasfena mibo paspo3HEeHHbIe
HOPMBI, «pa30pocaHHble» 10 BCeMY IPOLIeCCYaIbHOMY KOJEKCY U He CTPYKTYpUpO-
BaHHbIE B OT/IE/IbHBIN pasfer). [Ipy 9ToM 00IMmMpHBIN KOHITIOMEpPaT pa3po3HEHHbIX
KOJUIM3MIOHHBIX HOPM COZIEP>KUTCS B Pa3/INYHbIX HAIIVOHA/IbHBIX 3aKOHAX;

0) KomnnekcHas eHympuompacnesas opma — B aKT KopyudpuKaumm rpax-
JIAHCKOTO IIpaBa BKIIOYAIOTCSA MHCTUTYTBI o6mieit yactu MYII, ko/msnoHHbIe
HopMbI 1 HopMbl MI'TI (fopucAMKIMOHHBIE M ITpoLiecCyanbHble paBua). O KoM-
IUIEKCHOJ OTpaceBoil (opMe TOBOPAT U KOTZA MHCTUTYTHI ob1mert yacty MYII,
KOJIZIM3MOHHbIe HOpMbI 1 HOpMbI MI'TI BKII0UaroTcs B KauyecTBe OT/e/IbHOTO pas-
iesa B aKT KOAM UKV IpOIecCyasbHOTO Ipasa’.

2. Mexcompacnesas koougukayus — B aKT o0IIeil KogupUKaIUn rpakaaH-
CKOTO TIpaBa BK/II0YAeTCsl 0COOBII pasfiet, COfep Kalinii OCHOBHbIE HOPMBI I MH-
crutytsl MYII. OfHOBpeMEeHHO OT/eIbHbIe MHCTUTYTHI 0cobeHHOoI yacty MYII
BKJIIOYAIOTCA KaK CaMOCTOATE/IbHbIE Pasfie/ibl B aKThI CIELMaTbHbIX OTPACIEBbIX
KoppuKaii (ceMelHbII U TPYJOBOJ KOJIeKChI, 3aKOH 0 Hac/lefoBanum). Takoit
crioco6 xoxmdumkanyy MYII cBOJICTBEHEH B OCHOBHOM TOCY[apCTBaM, IpUep-
KUBAOMIMMCS IUTIOPATMCTIYECKON KOHIeNINY JacTHOTo npasa’. Hopmbr MITI
3aKPeIVIAI0TCA B aKTaX KOAMPUKAIVY TPa>KAAHCKOTO IIPOL[eCCYyaNTbHOTO IIpaBa.

> “The realm of the conflict of laws is a dismal swamp, filled with quaking quagmires, and inhab-
ited by learned but eccentric professors who theorize about mysterious matters in a strange and in-
comprehensible jargon. The ordinary court, or lawyer, is quite lost when engulfed and entangled in it”.

* Ha aHHBII MOMEHT TaKoe pellieHNe IPeIOKII TOIbKO 3aKOHOfaTeb [BaTeMaIbl.

5 H]IIOPaHI/ICTI/[‘{eCKaH KOHIENINVA 9aCTHOI'O ITpaBa — HaIM4Me CaMOCTOATE/TbHBIX KOI[I/I(l)I/IKa-
M OTJIENIbHBIX OTpac/ell YaCTHOTO MpaBa (I‘pa>I<JIaHCKI/H7[, CeMEVHBIN, HaC/IeICTBEHHBIN, TPY/0-
BOIT KOJIEKCBI).
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3. Asmonomnas ompacnesas KoOupukayus — u3HaHNe CHELUATbHOTO 3a-
KOHa, Kopuduupymoliero obye MoI0XeHns ¥ KOM3MoHHble Hopmbl MYTI,
KOTOpO€ B JaHHOM C/Ty4yae MO3UIMOHMPYETCs KaK CaMOCTOATe/IbHAsA OTPAC/Ib Ha-
nuoHanpHoro npasa. Hopmber MI'TI 3akpemisioTcs B akTax KOAMPUKALUY TPaK-
IAHCKOTO IIPOLIeCCyaTbHOTO MpaBa.

4. KomnnexcHas asmoHomHas koouduxayus (momHoMactabHas Koguduka-
s MYUII/MITI) — usganne oTaembHOTO 3aKOHA VTN KOZIEKCa, COJeprKallero Kak
OCHOBHBIE IPYHIUIIBL ¥ KO/UIM3VOHHBIe HOpMbI MYII, Tak 1 OCHOBHBIE IIpaBuIa
MTTI. ITomo6HBI criocob KopuduKay M0oKa3bIBaeT, YTO 3aKOHO/IATeNTb TOTOB
BocnpuHuMaTh MYII kak caMOCTOATENbHYIO IOJCUCTEMY HallMIOHAIbHOTO IIPaBa,
B COCTaB KOTOpoIt BKmodaercsa n MITL

[TpennosxeHHast kmaccu@uKanys, eCTECTBEHHO, JaleKo He OecCIopHa U Ipef-
JIaraeTcs aBTOpaMI KaK JIMCKYCCMOHHasA. B 9acTHOCTH, cpasy >Ke BO3SHMKAET BO-
IIPOC: 4eM IIPOCTasg BHYTpUOTpacieBas (opMa OT/INIAETCA OT MEXKOTPACIeBO?
[IpMHIUIVATBHO HMYEM, ITOCKONIBKY €C/IU Pe3ylIbTaToM KOAM(DUKAIMOHHOTO
Ipoliecca ABJIAITCA IBa CAMOCTOATEIbHBIX pasfena — B I'K (mHCTUTYTBI 06111871
vyactu 1 Koummsuonubie Hopmbl MYII) u B TTIK (Hopmbr MITI), — TO mpocras
(dbopMa BHYTpMOTpAC/IeBOro crocoba Kogyudukamnyy BO MHOTOM CMBIKAeTCs C Me-
JKOTpacyIeBbIM criocoboM. CopiepkaTeIbHOE COBIIAfIEHE IBYX TEPMUHOB B MaK-
CMMAJIbHON CTEIeHN IPOABIAETCH, €C/IM B TOCYIapCTBE CYLECTBYeET I/II0PAIU3M
TPXJAHCKOTO Ipolecca, ¥ HopMbl MI'TI 3akperAwTca B pasHbIX aKTaX KOOU-
(uKanyM nporeccyabHOTO IpaBa, HallpXMep, B TPYLOBOM IPOILECCYaTbHOM 1
CeMeifHOM IPOIleccyalbHOM KofieKcax®.

XapaKTepHOIT 0COOEHHOCTBIO IIPOCTOTO BHYTPMOTPAC/IEBOTO CIIOCOOA BBICTY-
HaeT [ECTBIE 00H020 HOPMAMUBHO20 AKMA 6 chepe MamepuanvHozo npasa, co-
ilepyKallero LeIOCTHBI 670K HOPM, PEeryIMpYIOLUIX YaCTHOIIPAaBOBbIe OTHOIIIE-
HUS, CBSI3aHHbBIE C MHOCTPaHHBIM npaBonopsigkoM. Kogudukanys MYII — aro
IIpeXK/ie BCErO CUCTEMATN3ALNA €r0 KOIM3MIOHHBIX HOPM, KOTOPbIE 110 TpaiuLiy-
OHHOMY CTePeOTHIIy I/IA Iieyieil KOAMpUKAIVIOHHOTO IIpoliecca pacCMaTpUBAIOT-
cA KaK MaTepuaJbHO-IIpaBoBble’. TepMUH «BHYTpUOTpAC/IeBOi» IOfIepPKUBAET,
4TO OIpefeNleHHast COBOKYITHOCTb KOJUIM3MOHHBIX HOPM (QUKCUPYeTCA 6HYMPU,
B paMKaX OCHOBHOJI OTpac/Iy 9aCTHOTO IIpaBa (B IpakIaHCKOM Kopekce). CTpyk-
TYPHO 9TOT HOPMAaTUBHBIII 610K 00/1afiaeT OIpe/ie/IeHHO aBTOHOMHOCTBIO, CAMO-

¢ ITmopamn3M rpaXXIaHCKOro MpoLiecca XapakTepeH ik MHOTHX cTpaH JIatnHcKoi AMepuky,
HarpuMep, B Konymbun peiicrsyior I'TIK (1970) n Tpynosoit mpoueccyanbHbiit kofekc (1948), B
Kocra-Puke — I'TIK (2016) u CemeitHblit IporjeccyanbHblil Kogekc (2019).

7 XoTs1, KOHEYHO, 110 CBOEIl NPUPOJie KO/UIM3MOHHBIE HOPMBI HeNlb3sl CYMTATh MAaTepUarbHO-
IIPaBOBBIMI, CKOpee, OHI MMEIOT IIPOLIeCCYalbHBIIl XapaKTep, — 9TO npoyecc BbI6opa IMpuUMeHN-
Moro npasa. OZHAKO MCTOPUYECKN KOAMUKALMs KOM3MOHHBIX HopM MUII ¢ camoro Hadasa
JIMeJIa MeCTO B paMKax KofuduKanmm rpaXkJaHCKoro, T.e. MaTepuanbHoro npasa (Codex Maximil-
ianeus Bavaricus Civilis (1756), Preuflische Allgemeine Landrecht (1794)).
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CTOSITENIBHOCTBIO OT MHBIX 1onnokeHnit I'K (kak mpaBuio, KO/UIM3nOHHbIE HOPMBI
HOMeMATCA BO BBOAHBI TUTYyN K I'K). TepMuH «MexoTpacieBoil» IOKa3bIBaeT,
9TO IIe7IOCTHBIE O10KM KOMM3MOHHBIX HopM MUYII (He TONMbKO OTAE/IbHBIE KO-
NM3VIOHHBIE HOPMBI!) 3aKPeIUIAIOTCA KaK CaMOCTOSITe/IbHbIE Pa3fieNbl B aKTaxX ca-
MOCTOATE/IbHON KOAMQUKALNY OTAENbHBIX OTpac/ell MaTepUuaJbHOTO YacTHOTO
IpaBa — IPaXk/JaHCKOTO, CEMEITHOTO, TPY/0BOTO 1 JIp.

Heobxomnmo, oHaKo, OTOBOPUTHCS, YTO IPABO — 3TO AMHAMMUYHASA CUCTeE-
Ma, B COBPEMEHHOM MJpe OT/INYaIoleecsi BBICOKON TYpOY/IeHTHOCTBIO, IIPAMOI
3aBJMICMOCTBIO OT BHYTPEHHEN 1 BHEIIHeN MOMUTUYECKO CUTyaliuy, OT JOMMU-
HUPOBaHMUA TEX MM MHBIX JOKTPMHAJIbHBIX MUPOBO33peHuUil. BHyTpnorpacne-
BoI1 crioco6 kopmdukanuu MYUII nctopuyeckn O6bUT CBOICTBEHEH 3aKOHOJATe-
JTI0, TIPUJIEPXKUBAIOIIEMYCsI YHUTAPHOM (MOHMCTIYECKO) KOHL[EIINM YaCTHOTO
npaBa, Korga ofavH HopMmatuBHbIA akT (I'K) permaMeHTnpyer rpakgaHcKo-Ipa-
BOBBIE, CeMeITHbIe, TPyHOBble oTHOWeHuA [Zlatescu 1., Belu M., 2012: 859-876].
OpHOBpeMEHHO TaKOJ 3aKOHOJATE/b BCEryja MIPU3HABA/ Jyalu3M IPakjaHCKOTO
IIpaBa — €ro fle/ieHNe Ha TPaKJaHCKoe 1 TOproBoe. B HacTos1ee BpeMs CTpaHbl
OTKa3bIBAIOTCS OT TAKOTO Ayanyn3Ma, 00beMHsIsl peryIrpoBaHiie B OFHOM aKTe®;
Apyrue CTpaHbl OTKA3bIBAIOTCA OT YHUTApM3Ma VM IPMHUMAIOT CAMOCTOSITe/IbHbIE
ceMeiiHbIe KOTEKChl’. B CBA3M ¢ 9TUM pa3muuusa MeXAy «BHYTPUOTPAC/IEBBIM I
«MEXOTpacneBbIM» criocobamm kopudukanuy MUIT oueHb YCITOBHBI 1 aleKO He
BCeTZla MO>KHO TOBOPUTH O TOM WM MHOM CIIOCO0€e «B YIMCTOM Bupie». Tem 6oree
NIPUHA/IEXKHOCTb KOHKPETHOI CTPaHbl K TOJ WIN VHOM TPYIIIE BCETJa ABIAETCA
BpeMEHHOI — HanpuMmep, PympranAa ¢ 1992 o 2008 rr. mMMena KOMIUIEKCHBII aB-
TOHOMHBII 3akoH 0 MUII', morom 6bl1a mpousBeieHa «peBepCUBHAs» KOJUPU-
KaIvis, ¥ Terepb PyMbIHMA — IpyMep BHYTpHOTpacaeBoi Kogudukanyy MYIT".

Crnenyrommnii TOTEeHIMA/IbHBII BOIIPOC — IOYeMY «BHYTPUOTpaciaeBasi», a He
«oTpacneBasi»? «BHyTpuoTpacieBoii» Croco6 o3HavaeT, YTO 3aKOHOTBOpEL] He
rotos BocnpuHMMaTh MYII Kak caMOCTOATENbHYIO OTpPaciIb 3aKOHOAATENbCTBA
U CKJIOHEH pacCMaTpUBATh €r0 HOPMbI KaK OIpele/IAIl/e IPaBo, IPYMEHNMOe
IJIaBHBIM 00pa3oM K IPakKIZaHCKO-IIPABOBBIM OTHOLIEHUSAM. TepMMH «OTpacie-
BOJI» JEMOHCTPUPYET FOTOBHOCTb mosuuyonnposatb MYII kak camocrosrennb-
HYI0 OTpac/lb 3aKOHOJATe/IbCTBA, HOPMbI KOTOPOJI OIpeNle/IAT IPaBo, IpuMe-
HJMOE K JIIOOBIM TPaHCTPAaHMYHBIM OTHOLICHVAM MEX/Y YaCTHBIMU JINIL[aMM, BHE
3aBUCUMOCTHM OT IpefMeTa peryaypoBanus. Hambonee KOppeKTHOI sAB/IseTCA
TepMIHO/IOTMYECKast KOHCTPYKLMA «aBTOHOMHBII OTPACIeBOI CIIOC00», KOTOpast

8 TpaXXJaHCKWIT ¥ TOPTOBBIN KofieKC ApreHTrHbI (2014).
° CewmertHblil koiekc Hukaparya (2014).

1 3akoH Pympiaym Ne 105 mMpuMeHUTENIBHO K PETYIMPOBAHNIO OTHOLIEHWIT MeX/JYHAPOJHOTO
JacTHOrO npasa (1992).

"' Kuura VII «ITosoxxeHns: 0 MEXXAYHAPOZHOM 4acTHOM Ipase» ['K Pymbranu (2009).
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MIO/YEPKUBAET Ha/lIN4Me B TOCYlapCTBE aBTOHOMHOro 3akoHa o MYII u craryc
MHUII KaK OTAENbHO OTPAC/IN U IIPaBa, X 3aKOHONATEIbCTBA.

Ecnu sakoHofaTenp moMelaeT KOMIM3MOHHbIe HOPMBI B aKT KOAMQUKanmm
YacTHOTO (ITaBHBIM 00pa3oM — T'PaKAaHCKOTO) IpaBa, TO aBTOMAaTUYECKU BO3-
HUIKaeT OIIyIleHNe, YTO yKa3aHye Ha IpYMeHeHe NTHOCTPAaHHOTO IIpaBa MIMeeT B
BUJIY TOIbKO HOPMBbI YaCTHOIIPAaBOBOTO XapaKTepa, CofiepyKalllyie B aHa/IOTMYHOM
MHOCTPaHHOM 3aKoHOfaTebcTBe. OHAKO U B TOKTPUHE, U B CY[eOHOI IPAKTH-
Ke, U B 3aKOHOJaTeNIbCTBe ¢ 1960-X TOOB IPU3HALTCS, YTO IIyOIMYHO-IIPaBOBO
XapaKTep HOPMBI MHOCTPAHHOTO 3aKOHA He MOJKET CTY>KUTb NPENATCTBUEM I
ee mpuMeHenns [Cagukos O.H., 1962: 401-413]; [Tunne A.A., 1965]. YmecTHO
HOJYepPKHYTD, YTO IAHHOE YCTAaHOBJIEHNE, KaK IPABIIO, 3aKPEIUIEHO VIMEHHO B
ABTOHOMHBIX OTPAC/IeBbIX M KOMIUIEKCHBIX aBTOHOMHBIX Kogudukanysax MYII,
T.e. B TeX 3aKOHOJATEIbHBIX pellleHNAX, B KoTopbix MYII nmosumymonnpyercs Kak
CaMOCTOsATeIbHAsL OTPAC/Ib IIpaBa U 3aKOHOJATeIbCTBA' 2,

TepMuH «KOMIUIEKCHBI» IIPYMEHUTENTBHO K XapaKTePUCTUKE CIocoba Ko-
mnduxanyy MYII o3HavaeT, 9YTO COOTBETCTBYIOIIMII aKT BK/II0YAeT KaK KOJIJIN-
3MOHHBIE HOPMBI (IIpaBMIa BIOOpA MIPUMEHNMOTO TIpaBa), TaK U MPOLeCCyab-
Hble HOPMBI, per/laMeHTHpYIOIye IPOLefypy PacCMOTPeHMs TPaHCTPaHUYHBIX
TPaKHAHCKNX CIIOPOB ¥ OKasaHMe IPaBOBOJ MOMOIIM. B OTHOM HOpPMaTMBHOM
axte (I'K, I'TIK nmm aBronoMHOM 3akoHe o MYII) xoguduumpyrorcs pasHble O
CBOEII IIPMPOJie HOPMBI, 0OpasyIolye eANHBIN 1[eJIOCTHBIN KOMIUIEKC, KOTOPBII
1e7iecoobpasHee BCETO CTPYKTYPMPOBAThH IO TpMafie: KOMIIETEHTHAs IOPUCAMK-
U — IPUMEHJMOe NIPaBO — IIPU3HAHME VM VICIIOJIHEHVe IHOCTPAHHBIX pellle-
Huit. Kommtekcusiit ciocob xopmduxanmm nopgyepkuaer xapakrep MUII kak
crienn(puUeckoro MeXXOTPaceBOro IpaBOBOTO 00pa3oBaHMsA, 0COOEHHOCTH KO-
TOPOTO 00YCIIOB/IEHBI CBOEOOPA3NeM eTo Iie/ell, METOIOB 11 HOPM.

Knaccuuecknit mactpymentapuit MUIT — 9T0 KO/UIM3MOHHBIE HOPMBI, KO-
TOpble B OCHOBHOM MMEIOT TeXHUYECKMil ¥ (OPMaIbHbII XapaKTep, MOCKOIbKY
IIPeZICTAB/IAIOT CO00JI «IIpaByIa BbIOOpa IpaBa», He perylupyolyue CyIiecTBO
CIIOpa, @ YKasbIBaIOII[yie IIPAaBOBYIO CUCTEMY, KOTOPYI0 HEOOXOAVMMO IPVMEHUTD
[Bogdan M., 2012: 79]. IIpu 3TOM B COBpeMEHHOII 3apyOe>KHOI JOKTPIMHE IPaK-
TUYeCK) OOIIeIPU3HAHO, YTO «MeXKIYHAPOJHOE YaCTHOE IIPABO, M3BECTHOE TaK-
JKe KaK KOJUIM3VIOHHOE ITPaBO, COCTOUT Y3 IPABOBBIX HOPM, KOTOPBIE PETYIUPYIOT
TPY IJIaBHBIX BOIIPOCA: BO-IIEPBBIX, O]} OPUCAVKIINIO Cy/ia KAKOTO TOCYAapCTBa
IIOTIaflaeT pa3pelleHye TOro WV THOTO CIIOpa YaCTHOIIPaBOBOTO XapaKTepa, MMe-
IOIIIET0 IHOCTPAHHBII 3/IeMEHT; BO-BTOPBIX, IIPAaBO KAaKOJ CTPAaHBI IPYMEHNMO B
KOHKPETHBIX CUTYAIVISIX; B-TPETbUX, KaKue CYLIeCTBYIOT YC/IOBMA /IS IPU3HA-
HIA Y MICTIO/THEHMA pelleHNI MHOCTPAaHHbIX CY[J0B B IIPU3HAIOLIEM TOCYLapCTBe»
[Kunda I., Gongalves C., 2010: 3]. HopMmsl, paspemarormye KOHPINKT IOPUCANK-

2 Harmp., cT. 83 3akona o MYII JlomnHukanckoit Pecrry6mmku (2014).
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I, KaK ¥ HOPMBI, OIIpefie/iAolye MOPAAOK IPU3HAHNA U UCIIONMHEeHUsA MHO-
CTpaHHBIX pelleHui, — 3To To>kxe HopMmbl MYII, u ogHa U3 ocobeHHOCTEN ITUX
HOPM — UX YKA3bl6arujuil XapakTep, a He HEeIOCPeNCTBEHHOe pery/mpoBaHue
orHomeHni. OHYM yKaspIBAIOT 160 Ha KOMIETEHTHBI CyJ, MO0 Ha MpPYMEeHM-
Moe IIpaBo, 160 Ha BO3MOXXHOCTb IIPU3HAHNUA U MCIIOMHEHNUA CyJeOHBIX aKTOB
[Kiestra L., 2014: 15].

Omnpenenenne KOMIIETEHTHOTO IIpaBa, YCTAHOB/IEHNUE €TI0 COJlep>KaHuA U IpU-
MEHEHMEe MEIOT MECTO HEMOCPECTBEHHO B IPaK[JAHCKOM IIpoliecce, T03TOMY B
KaKOJ1-TO Mepe MOXXHO COITIACUTBHCA C YTBEPXK[EHUEM, YTO B XapaKTepUCTUKAX
HopM MYII foMmHuMpYyeT mpoleccyalbHbIl MOMEHT U B OOJIBINON CTENeHN UX
MOXXHO KBa/InUIMPOBATh Kak Ipoleccyanbuble [Bogdan M., 2014: 71]. OnHo-
BPEMEHHO CJIefiyeT IOAYEPKHYTb, 4TO IO CBOEMY Xapakrepy Hopmbl MYII o
BbIOOpE IPUMEHNMOTO IpaBa (KO/IM3VOHHBIE HOPMBI) OTIMYAIOTCS OT HODM,
KaCAIOMIMXCs IOPUCAVKINY, IPU3HAHUA U UCIIOTHEeHUA pelieHnit. TombKo KoJ-
NM3VOHHbIE HOPMBI MOTYT NPUBECTM K IIPMMEHEHMIO MHOCTPAHHOTO IIpaBa
[Bogdan M., 2012: 85]. B cBA3M ¢ 9TMM KO/UIM3MOHHbIE HOPMBI CINTAIOTCA Hortee
«MaTepUaNbHBIMI», «COJlepP>KaTeIbHbIMI», B TO BpeMs Kak HopMmbl MI'TI — sT0 B
41CTOM BUfie TpaBuIa mpouenypsl [Kiestra L., 2014: 15]. KonnnsnoHHbIe TpuBA3-
KV HOPM O paspelleHny KOH(IMKTa I0PUCAUKINI M TIPUBSI3KA IIPAaBUI BEIOOpa
IPYMEHMMOTO TIPaBa, KaK IPAaBU/IO, CTPYKTYPUPYIOTCSA IO-PasHOMY, TOCKOIbKY
UMeIOT pa3mnyHylo pyHkumio 1 KouTekcT [Rithl G., von Hein J., 2015: 704]. Mex-
IyHapoJHasA IOPUCAUKLINA ¥ IPUMEHMMOE IIPaBO, HECMOTPA Ha UX OYEBUIHYIO
CBsI3b, ABJIAIOTCS ABYMs pasHbiMu obnactsamu MYII [Arroyo D., 2016: 137].

«['mbpupHbIi» xapaktep MYII B JOKTpUHE IPUHATO IIOHMMATb KaK HaIM4e
B €r0 HOPMATUBHOI CTPYKTYpe HOPM, Pa3HbIX C TOUKM 3PeHMA UX UCTOYHUKA, —
3TO HOPMBI, CO3/IaHHBIe HAIVIOHA/IbHBIM 3aKOHOJ[aTe/leM, ¥ HOPMBI YHUDUIIPO-
BaHHBIE, 3aKpEIICHHbIE B MEXXAYHAPOJHO-IIPaBOBbIX akTax. MYII Kak conyanb-
HOe sIBJIeHMe KO/IeOIeTcs MeX/ly YHUBEPCAIbHOCTBIO OOIIET0 MeX/[yHapOJHOTO
IIpaBa, C OHOI CTOPOHBI, I MYHUIIMIIA/IbHBIM XapaKTepOM IIPYMEHIMOTO MaTe-
pUATBHOTO TIpaBa, ¢ Apyroit [Kalensky P., 1971: 13, 96]. Ha coBpemeHHOM 9Tare o
rubpunHoit npupone MYII nHTepecHO paccyXaaTh Mpex /e BCero B TOM CMBICTIE,
9TO €r0 HOPMATUBHYIO CTPYKTYPY 00pa3yloT HOPMBbI, pas/InuHble C TOYKYU 3peHNs
VX I0PUANYECKOI IPUPOJbl, — MaTepuaabHble (HACKOIbKO KOIV3MOHHBIE HOP-
MBI MO>KHO TaKMMM CUMTATh) U NIpoliecCyanbHble, Bxogamye B MITI.

3aKoHO/aTe b, M30PaBLINII YTh «KOMIUIEKCHOI» Kopudukannu MYII, 065-
eAMHAeT Tpy 0/1I0Ka HOPM, PEryIMPYIOIUX KaK BBIOOP IPUMEHMMOTO IIpaBa, TaK
U IIpolleccyajibHble OTHOLIEHM, CBA3aHHbIE C MHOCTPAaHHBIM IPAaBONOPATKOM,
B eJVIHOM HOpMaTuBHOM akTe. «KoMriutekcHas» kKopmdukanus moguyepKyuBaeT
MeXAUCUUIINHApHbI XapakTep MYII B 11e710M — €ro Helb3s BTUCHYTb B paMKU
TOJIBKO MAaTE€PMAJIbHOTO VJIM TOJIBKO IIPOLEeCCyabHOrO IpaBa; Hopmbl MYII me-
11ecO06pasHO OO BEANHATD B CAMOCTOSATE/IbHBII HOPMATVBHBII KOMITIEKC.
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[Tponecc xkogudukanyy MYII Ha HanMOHA/IBHOM YPOBHE HA4aJICA BO BTOPOII
nonosuHe XVIII BeKa, U ¢ TeX IOp IPOCIEKUBAETCA €MHCTBEHHAA TeHICHINA —
aKTMBM3ALM 9TOTO Mporjecca. [Jaxke cTpaHbl 001Iiero npasa, He UMeIIe IPaK-
JAQHCKMX KOJEKCOB, NMPMHMMAIOT 3aKOHBI, Kogudunypymomye HopMb MYIIP.
OO1mas TeHAeHIVs OTHIOAb He HUBEMVPYeT HAlMOHAJIbHBIX OCOOEHHOCTe, Jie-
MOHCTPUPYS BCe MHOTOOOpasie criocob60B KopmpuKanyn: B 100011 4acTu cBeTa
MOXXHO HalTV ¥ BHYTPUOTPACIEBOE 3aKOHOHATENbCTBO, M KOMIIJIEKCHbIE aBTO-
HoMHbIe 3aKOoHbI 0 MYII. Crpanbl JlaTuHCKOI AMEpPUKM — OJUH U3 PETMOHOB
MUpa, B KOTOPOM IPaKTUYECK) BCe CTPAHBI B TOM WIU MHOM HopMe IpOu3Ben
kopudukanyo MUIL, u aToT npouecc MHTEHCUBHO TpofopKaercs. [Ipu aTom 3a-
KOHOJIaTe/MN JTaTVMHOAMEPUKAHCKNX CTPaH MCIOb3YIOT [a/leKO He BCe BO3MOX-
Hble CIIOCOObI KopimduKaIy, IOKa3bIBasi COBEPIIEHHO OIIpefie/IeHHbIe IIPENIo-
YTEHMUS.

2. BHyTpnoTpacneBoi npocToi cnocod kogudukaumm
MeXAYHapOAHOro 4acTHOro npasa

Komndmxauns nHopm MUII B pamkax obiero akta Kopndukammm rpaxian-
CKOTO TIpaBa (8Hympu ompacnu) — VCTOPUYECK HepBhIil CIIOCO0 CUCTeMaTN3a-
LUV KOJUTM3VIOHHBIX HOPM, KOTOPBII B MUPOBOJT OPUANYECKIIT 000pOT OBbIT BBe-
fieH 6maropapss @paHIy3ckoMy rpakiaHckoMy Kopekcy (1804) (mamee — PI'K),
CTapelilleMy «U3 HbIHE JeJCTBYIOIUX TIPaKHAHCKUX KOMEKCOB, COMlep>Kall[X
HOPMBI MEX/YHapOJHOro 4acTHoro npasa» [JIyni JI.A., 2002: 83]. I'paskgaHckoe
3aKoHOZaTenbcTBO JlaTnHCKOIT AMepukn popmupoBanoch Ha ocHose OI'K, Bn-
sIHYe KOTOPOTO HEOCIIOPUMO ¥ MOJYEePKUBAETCS B OO/NBUIMHCTBE COBPEMEHHBIX
uccrnenosanmit [Maekelt T., 2015: 704]. He ynuBuTenbHo, 4To JO cuX IOp 60/b-
MIMHCTBO JTATMHOAMEPUKAHCKUX CTPaH MPeIIIoYNTaeT UMEHHO 3TOT CIIOCO00.

BHyTpuotpacieBoit croco6 peanusyercsi B pasHbIX (opMax, KOTOpble BO
MHOTOM OIIOCP€/IOBAaHbI T€M, K KAKOMY ITOKOJIEHIIO TPasKJaHCKUX KOJEKCOB IIpU-
HaJIJIEXKUT COOTBETCTBYIOINIA 3aKOHOJATEIbHBIN aKT TOV M/IM MHOM CTpaHbL. Ap-
TeHTUHCKMII uccnenosarend A. ITapuse yrep>xjaer, 4to B JIaTMHCKOI AMepuKe
MO>XHO BbIJIE/INTD TPU MOKOTIEHN KOJEKCOB, XPOHOIOTMA KOTOPBIX AB/IAETCA yC-
JIOBHOI1 1 TOABVXHOIL, IOCKO/IbKY pa3Hble KOJIEKChl «CO3peBal0T» B pa3HOe Bpe-
M [Parise A., 2017: 641-642, 649].

[TepBoe moKoMeHNMEe — «CeNMapaTUCTCKOe», Halle/IeHHOe Ha JJOCTIDKEHMe He3a-
BUCYMOCTY OT €BPOIIEIICKOTO JOMUHUPOBaHMs U AuddepeHImanmo Mexay 3a-
koHamu Craporo n HoBoro Csera (1826-1917).

3 3akon o MYII Haypy (1974), 3akon o MYII (Ber6op mpasa B genukrax) Hosoit 3enanmyn
(2017).

214



H.IO. Epnibinesa, U.B. eTbmaH-lNaBnioBa, A.C. KacatkuHa. BHyTpuoTpacaeBori criocoo... C. 204-235

Bropoe nokonenne — «auddepeHnnanbHoe», HalleJleHHOe Ha JOCTVDKEHe
«IOKaJIbHOJ» CaMOOBITHOCTY, OT/IMYME CBOETO KOMEKCa OT [PYIMX aMepUKaH-
CKMX I0PUCAVIKINIL, fuddepeHImanmio Mexay pasubimu yactsamu Hosoro Ceera
(1880-e rr. — 2000 T.).

Tperbe mokoneHne — «rm06anMNCTCKOE», Halle/ICHHOE Ha COITIaCOBaHNe HallU-
OHA/IbHOTO YaCTHOTO NpaBa C HOPMaMI IPYTUX IOPUCAMKINI, paBHOBECUE MEX-
Iy VHTepecaMyl IMYHOCTY 1 0OIIecTBa Jaxke, 3allIUTy IIPaB YeloBeKa U IpaBa Ha
KY/IbTYPHYI0 CaMOOBITHOCTb KOPEHHbIX aMepuKaHies (1980-e rr. — HacTosAImee
BpeMs).

2.1. BHyTpuoTtpacneBas kogudpukauma MYM B K nepeoro nokoneHums

VIMeHHO «cemapaTucTcKoe» IOKONIeHMe TPAKIAHCKMX KOJIEKCOB B MaKCYMaJlb-
HOJI CTeIIeHM IEeMOHCTPUPYeT 3aIMCTBOBaHMe eBPOIIeiCKMX IOJXO0J0B K YaCTHO-
My 1npaBy, 3akperneHHbIX B OI'K, TK VMramn (1865) n 'K VMcnanun (1889). Ito
penbedHO MPOSIBIAETCA U B TOM (hopMe, B KOTOPOII 3aKOHOJATE b YCTAHAB/IVMBAET
perynuposanue B chepe MUIL. BonblmHCTBO KOZIEKCOB IIEPBOTO ITOKO/IEHNUA, CO-
XPpaHMBIIVX CBOE JIeJICTBYIE, COTEP>KaT TOJIbKO IpaBuIa BbIOOpaA IpaBa, CTPYKTY-
pupoBaHHbIe TOYHO 110 06pasny OI'K, — 80 8800Hom mumyne k I'K (8 paszdene o
delicmeuu 3aKoHa 6 NPOCMPAHCcMee) 3aKpensieHbl 0CHOBHbLE KONIIUZUOHHbIE NPUH-
UUNbL, eule HeCKOILKO KONMUSUOHHBIX HOPM «pa3bpocaruvl» no écemy kodexcy. Vime-
eT MeCTO JII00OIIBITHAS CUTYAIVIs: BCe KOZIEKChI IepBOTO IIOKOJICHNUS JIeVICTBYIOT B
HOBBIX peJJaKI[MAX, HO IPaKTUYeCK! HI B OFHOM 13 Hux perynuposanue MYII ne
IpeTepIieno NPYHUMINAIbHBIX U3MEHEHNIT HY CTPYKTYPHO, H KOTIMYeCTBEHHO,
HI 110 cymiecTBy. ITo dpanirysckomy sxe 06pasiyy MoayQuKaysa KOWIN3MOHHBIX
HOPM, TpaHcdHOpMaIyisi OFHOCTOPOHHUX KO/UIM3MOHHBIX IIPUBSI30K B MHOTOCTO-
POHHME OCYIIeCTBIAITCSA CyfiebHOI mpakTNKoil. Kpome Toro, ecrecTBeHHO, IPU-
MEHSIOTCS YHU(PUIVPOBaHHbIE KOJUIVM3MIOHHBIE HOPMBI, I MEKIYHAPOIHOE M3Me-
pennie MUII nmeet 6e3yC/IOBHBII IPUOPUTET.

K crpanam, nmeromum 'K nepsoro nokonenus n kogudnkanno MYII no mo-
menu OI'K, orHocsat Sxsagop (I'K 1857 pen. 2005), Inb-Canbagop (I'K 1859 pen.
2004), Komym6mio (I'K 1873/1887 pen. 2003) u T'onpypac (I'K 1906 pep. 2017). He-
HocpeacTBeHHBIM 06pasiioM JkBaopy u Komym6un nocmyxnn I'K Unmn (1855),
KOTOPBIT OB BOCIPUHAT MMM 6e3 CylleCTBeHHBIX M3MeHeHmiT . Bo Bcex Kopmek-
cax JIeTa/IbHO PEryIMpyeTcs TOIbKO ofuH obuuit nactutyr MUIT — oroBopka o
TyOIMYHOM HOPSAAKE; OCTaTbHbIE KO/UTM3VIOHHBIE HOPMBI, IIOMEIIleHHbIE B Pasfert
O JeliCTBMM 3aKOHOB B IIPOCTPAHCTBE, — 3TO KOHKPETHbIe NPUBA3KU IJIA JIUL,
Belreit u GopMbI aKTOB. B Kofiekcax ecTh HECKOIBKO KOITM3MOHHBIX HOPM, IIPU-
MEHVMBIX K HaC/Ie[ICTBEHHBIM VI CEMEeJHBIM OTHOIIEHVAM (ITIOMeIleHbI B pasHble

" Ypmm / MexayHapoiHOe YacTHOe IIpaBo: VIHoCTpaHHOe 3aKoHOfaTenbcTBO. C. 622.
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pasfensl KOJEKCOB, a He CTPYKTYPMPOBAHbI B OT/E/IbHBIN pasfen). MuUHUMab-
HYI0 MOJEPHM3aLMI0 MOXKXHO Haiitu B cT. 2371 ®unanproro tutyna I'K I'onpgy-
paca, KoTopasi 3aKpeIUieT «(paKyIbTaTUBHBI» XapaKTep KO/IM3MOHHBIX HOPM
(110 06pasiy paHIy3cKOIi CyAeOHOI IPAKTUKY): IpUMeHeHe NMHOCTPAHHBIX 3a-
KOHOB JJOITYCKAeTCs He VIHaYe, KaK 110 TpeOOBaHMIO 3aTHTEPECOBAaHHOTO JINIA, KO-
TOpO€ HeCeT OTBETCTBEHHOCTD 32 JIOKa3bIBaHME CYIIeCTBOBAHMA TAKMX 3aKOHOB.
CocrosAHMe KONIN3MOHHOTO PEryIMpoBaHuA IPOU3BOAUT BIIeYaT/I€HE TOJI-
HOTO aHAaXpoHM3Ma. V/IMEHHO TaKyl0 OLIEHKY JAIOT €My y4YeHble U3 ITUX CTpPaH,
HarpuMep, B KOMYMOMIICKOI TOKTPUHE OTMeYaeTcs], YTO IpaBuIa BeIOOpa Ipasa
HEsICHBI U 13-3a CBOEJT HETMOKOCTY He YIOBIETBOPSIOT MIHTEPEChI CTOPOH MEX/Y-
HAapOJHBIX HenoBbIX oTHomeHw 1 [Alban J., 2012: 120]. Komymbuiickoit cucreme
MUII He XBaTaeT COBPEMEHHOT'O ¥ 4eTKO ChOpMYIVIPOBaHHOTO 3aKOHO/JATe/IbCTBA;
C7leflyeT IPVHATD eAVHBII OOHOBJIEHHBI 3aKOH, KOTOPbI/I MOT ObI COOTBETCTBO-
BaTb IIPOLECCY COLMATbHO-9KOHOMIYECKOI MHTePHALMOHA/IN3ALIMN CTPaHbI .

2.2. BHyTpuoTtpacneBasa koaudpukauusa MU e K BToporo
N TPEeTbero noKoJIeHUum

['paxxmaHckue KofeKcol BToporo («auddepeHInanbHOro») 1 TpeTbero («rmo-
0aMIMCTCKOTO») MOKOJTIEHN TeMOHCTPUPYIOT Oo/iee BBICOKMIT CHCTEMHBIN ypoO-
BeHb Kopindukanyu HopMm MYIT — ato yxe omoenvHoiil camocmosimenvHolil pas-
den 88001020 mumyna (omoenvHas enaea) Kk I'K, codepuausuti yenocmuuiii 610«
KONTUSUOHHBIX HOPM, ONpedensarouux obujue npasuna 6bi00pa npuUMeHuUMo20 npa-
64 K OCHOBHbIM AcneKkmam 4acmHonpasosvix omuouteHui'®. Kopexcol BToporo n
0COOEHHO TpeThero MOKOIEHNI COfiep)KaT AeTaTbHOe KOIVISMOHHOE PEryInpo-
BaHJe, OCHOBaHHOE Ha MY/IbTU/IATePATIBHOM HOAXOJIE.

CopepxxarenbHoe BIMsIHME (HPAHITY3CKOTO, UTAIbSHCKOTO 1 VICHAHCKOTO 06-
pasuoB coxpaHsAeTca u xopomo 3ameTHo [Ortiz de la Torre J., 2020: 261-278].
Henocpencreennoit mopenblo BoictymaeT 'K Vcrianum, B cBolo o4epenb BOCIIPH-
HABIIMI Ppaniysckoe MYII, mpexxe BCcero opraHmusanyio ero HopM. B gactHo-
ctu, MUII Kocra-Prku (oguH 13 mepBbIX KOEKCOB BTOpOTo mokoieHus) u [1a-
parBast (OZVMH U3 IOCTETHNX KOJEKCOB BTOPOTO IIOKO/IEHMSI) CTPYKTYPUPYIOTCS
10 MHCTUTYL[MOHHOM CCTeMe: /INIa — Bely — akTbl. O61mmue nmomoxenns MYII
(3a MCKIIIOYEHMEM OTOBOPKY O ITyOIIMYHOM IOPSZIKe) B 9TUX KOJEeKcax He 3aKpe-

> Colombia / Encyclopedia of private International Law. Vol. 3 / ed. by ]. Basedow etc. Chelten-
ham, 2017. 4184 p.

!¢ Kopmexcel BToporo mokonenns — Kocra-Puka (Beopubiit tutyn k I'K (1885 B pen. 2000),
. IV c1. 23-30), Mekcuka (ITpegsapurenshble nonoxxenus k ['K (1928 pep. 2013), c1. 12-19 n ot-
JienbHble HOpMBI B ipyrux paspaenax I'K), ITaparsait (BBogusiit tutyn x 'K (1985), c1. 11-27), Ky6a
(Bopubiit tutyn k 'K (1987), ct. 11-21). Kogexkc Tperbero nmokonenus — Ilyapro-Puko (BBopHsI
tutyn k ['K (2020), rmaBa VI ct. 30-66). Cm.: [Parise A., 2015: 639-668].
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mATcA. [Ipy sToM ¢ TOYKM 3peHus KadyecTBa KOJUIM3MOHHOTO PeTyIMpOBaHNA
MeXZly KOIeKcaMM — «AMCTaHLUMA orpoMHoro pasmepar. ['K Kocra-Puku co-
JEPKUT BCETO BOCEMb CTATEN; JOBOIBHO MHOTO OJJHOCTOPOHHMX KOJUIM3MOHHBIX
HOPM, NIpeyCMaTPUBAIOLUX IIPUMMEHEHNEe MECTHOTO IIpaBa; MPMHIUIIBI aBTOHO-
MUY BONIU U1 HanbosIee TeCHOM CBSA3M OTCYTCTBYIOT'.

I'K TTaparsas Bxmodaer 17 crareif, COfep>KallyX IIaBHBIM 00pa3oM JIBYCTO-
POHHUE KOJ/UIM3MOHHbIe IIPUBSA3KY; 3aKpeIlIeHbI ClleliajIbHble ITPpaByIa BhIOopa
IIpaBa /I OTHOLICHNIT MHTE/IIEKTYaIbHOI COOCTBEHHOCTY 1 IIeHHbIX Oymar. Ox-
Hako obuue monoxxennsa MYII B I'K Takxe He perynmpyoTcs U COBpeMeHHbIe
TEHJEHLIMM €T0 PasBUTHUA 3aKOHOJIaTENIbHO He OTpakeHbl. B mokrpune [Taparsas
COCTOsIHME KOJJIM3MOHHOTO PETy/IMPOBAHMA OLIEHMBAETCA PE3KO OTPULIATENBHO:
«CospjaHHas MOJ BIMAHUEM CPeJHEeBEKOBOJ KIaccu(UKaIy CTaTyToOB Ha JIN4-
Hble, peabHble 1N GpopMabHbIe crcTeMa I'paXkJaHCKOTO KOleKca M MHOTHE €T0
IIpaByJIa OCTAIOTCA APXaUYHbIMM, IPOTUMBOPEYALIVIMY COBPEMEHHOMY 3aKOHOJA-
TE/IbCTBY B IPYTMX OO/IACTAX M IPOTPECCUBHBIM IOTOBOPAM B 00/1aCTU MEXKIyHa-
POJTHOTO YaCTHOTO TIpaBa»'®.

B ITaparsae B 2015 r. npyHAT 3aKOH O IIPaBe, IPUMEHMMOM K MEXXYHaPO/JHbIM
KOHTPAKTaM, IPeJiCTaB/IAIOINIT COO0II ITOJIHYI0 PACIIVPEHHYIO UMIIIEMEHTAIVIO
['aarckux MpUHILMIIOB O BBIOOpe IpaBa B MEXIYHAPOAHBIX KOHTpakTax (2015).
ITOT 3aKOH yCTaHAB/IMBAET MIMPOKOE IPUMEHEHNE aBTOHOMUY BOJIM CTOPOH U
peryaMeHTaIVI0 OT/Ie/IbHBIX OOIIMX MOT0XKEHNIT — OOpaTHOI OTCBUIKY, MHTEp-
JIOKa/IbHBIX Ko/Utn3nit. 3akon 2015 r. mpubmmkaer MYII ITaparsast k coBpemeH-
HBIM CTaH/IJapTaM PeTyIMpPOBaHNA TPAHCTPAHNYHbBIX YACTHBIX OTHOIIECHWI.

MucturynmonHas cucreMa Kogudukanyy Hopm MYIT — moxxanyit, camblit
CepbesHbIl HEJOCTATOK MaTuHOaMepuKaHckux 'K Kak mepBoro, Tak u BTOpPOro
HOKOJIeHN#. DTa CucTeMa He IIpeAronaraeT 0Og3aTeIbHOTO 3aKpeIUIeHUA 00-
VX ITOJIOXKEHWIT, B TO BpeMs KaK /IS peryInpoBaHnsa oTHoImeHnit cgepsr MUII
onpepeApllee 3HaUYEHNE MIMeeT IMEHHO YCTaHOBJIeHMe ero oomyx Havan. Cama
BO3MOXXHOCTD IIPMMEHEHN MHOCTPAaHHOIO IPaBa 3aBUCUT HE CTOJIbKO OT KOH-
KPETHBIX KO/UIM3MOHHBIX HOPM, CKOJIBKO OT OOIIMX IPUHINIIOB U IOAXOAO0B, OT
IIPaBOBOJ MOMUTHUKM CTPaHBI Cyfia. TONMbKO Halmmume faxke caMoro OOIMIMPHOTO
HepeyHs IBYCTOPOHHMX KOJUIV3MOHHBIX IPUBA30K He TapaHTUPyeT 0OpalleHns
K MHOCTPaHHOMY IIpaBy, TeM 0ojiee 00A3aTeIbHOCTI ¥ KOPPEKTHOCTY €ro IMpu-
MEHEHUA.

Ha 3akoHOpaTe/IbHOM ypOBHE JO/DKHA OBITh OIpefielieHa 00sA3aHHOCTD Cy/a
obpamaTbca K MHOCTPAaHHOMY IIPaBy, Ha KOTOpPOE YKa3bIBaeT KOHKPETHOE IIpa-
BIJIO BBIOOpA IpaBa, 00:3aTeNIbHOCTD /I CY/ja PellaThb KOJUIM3UOHHBIN BOIIPOC.

7 TIpu atom HopMbI MUII 65111 cepbesHO MopuduIpoBaHbl B 1986 T.

'8 Paraguay / Encyclopedia of private International Law. Vol. 3 / ed. by J. Basedow etc. 2017.
4184 p.
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ObpaieHne K MHOCTPAaHHOMY IIPaBY IPe3IOMUpPYeT HeOOXOAMMOCTD YCTaHOBIIe-
HUS ero cofiepKaHys, KBamu(uKauuio MpaBOBbIX IOHATHUI, ONpefeneHye Kpy-
ra NPMMEHMMBIX MHOCTPAHHBIX HOPM, T.€. pellieHle TeX BOIIPOCOB, KOTOPbIE CO-
craB/sitoT mpobnemaTnky O6mieit vactu MUIL. JleranpHoe 3akperyieHue oOImux
NpuHUUIIOB 1 nonoxeHnit MYII — BOT nmepBocTeneHHas 3alada COBPEMEHHOTO
Ko/M(UKAIMOHHOTO Tpoliecca. B KoHeYHOM cueTe MOXKHO 1 He MIMeTb KOHKpeT-
HBIX KOJUIM3VIOHHBIX HOPM' — VX BBISIBUT IIpeljefleHTHOE ITPaBo; HO aOCOIIOTHO
HeoOXO[MIMO BBIPabOTATh U YCTAHOBUTD Ha YPOBHE 3aKOHA O0II[ye IOAXO/bI KOJI-
NIM3MOHHOTO PEryIMpOBaHusA, ONpefieIeHHble PAMKY IPYMEHEHNs MHOCTPaHHO-
rO IpaBa.

Camoro rmaBHoro — o6uux nonoxxenuit MYII ver B I'K natunoamepukan-
CKMX CTpaH, CTPYKTYPUpPOBABILINX €Tr0 KOAUPIKALUIO II0 MHCTUTYLIMOHHO CXe-
Me. BpIBOJI 31€Ch TOTIBKO OJVIH — TaKO€ pery/1nMpoBaHiue YCTapeno U He CIOCOOHO
JIOJDKHBIM 00pa3oM 00ecHednTb OIpee/IeHHOCTb M IpeficKa3yeMOoCTh BbIOOpa
IIpaBa, 3alUTUTb 3aKOHHbIE MHTEpeca YYaCTHUKOB TPAHCTPAHMYHBIX YAaCTHBIX
orHomeHnit. IIpaBaa, cpasy >ke OoroBOpuMMcs — MHOTME U3 3TUX CTPaH CBA3a-
Hbl Kopexkcom BycramanTe nmu6o Konsennueir MoHTeBrzeo 06 oOmyx HopMax
MeXXIyHapOJHOTO YacTHOro Ipasa (1979); aTu akThl cofiepKaT MOAPOOHYIO pe-
rIaMeHTanyio Borpocos O61eit yacty MUII 1 nopie>xaT IpuOPUTETHOMY NIPU-
MEHEHMIO KaK «MeXyHapogHoe n3Mepenue» MUII?. [JlanHbiil GakT, OZHAKO, He
OTMeHsIeT HeoOXOIMMOCTH MIMETh afieKBaTHOe HalMoHaabHOe n3Mepenne MYII,
TeM 6osee YTO TeppuTOpHUanbHaA cdepa HAeiCTBUA YKa3aHHBIX MEKTYHAPOILHbIX
cornameHnii HesHauntenbHa: Komekc patuduuyposamy 15 naTMHOAMepUKaH-
ckux crpaH, Konsennuio — 10.

B xopiexcax BTOpPOTO U TPeThero IIOKO/IeHNII 3aMeTeH «kHeMeLIKIIA cliefl» — BIIN-
staue BBogHoro 3akona k I'TY (manee — B3 ITTY). [Ipexxye Bcero aTo mposiBsieTcst
B TOM, 4T0 HOpMbl MYII CTpyKTypupyOTCA HE IO MHCTUTYLIMOHHOIN, a IO TaH-
IeKTHOI1 cucTeMe. Takoii MOIX0/ BIIOJIHE OIIpaBJiaH, IIOCKO/IbKY, «yUYUTbIBAsI Ha-
mavie B MYUIT 061yx 1momosxeHuit, st 9Toi OTpac/Iy He IOAXOAUT MHCTUTYIIV-
OHHasA cxeMa Koaudukanyum. B 6onpmmHcTBe crydaeB kopudukauns Hopm MUIT
IIPOVICXOJUT II0 TTaHAeKTHON cxeMe» [Kucinp B., 2014: 95]. [TanpexkTHas cucrema
B OIIpeJIe/IEeHHOI CTelleHV BOCHPVMHATA MEKCUKAHCKUM, KYOMHCKVMM M IIy9pTO-
PUKAHCKMM 3aKOHOJJaTe/IsIMI: 3aKOHOJATe/IbHO 3aKpeIIeHbl Hayuboee BaXKHbIE
uHcTuTyThl O61mert yact MYIT (kBamuduxaiys, obpaTHas OTCbUIKA, 3alUTHbIE
OTOBOPKM U T.II.) ¥ IIpaBMjIa BBIOOpa IpaBa K OOJIBIIOMY CIIEKTPY KOHKPETHBIX

' ABTOpBI He NpupiepXMBarTCcs KoHuenuyn b. Kappnu, uro nydine o6oittuch 6e3 Kommsu-
OHHBIX HOPM, HO YO@XJIeHbI, 4TO YCTAHOBJIEHME OOIIVX 3aKOHOJATEIbHBIX IIPUHIINIIOB, Lieell 1
Hayas BbIOOpa NPYMEHMMOTO IIPaBa Ba)kKHee, 4YeM BbIPA0OTKa KOJIM3MOHHbBIX IIPABUIL.

VI3 cTpaH, UMEIOLINX nuctutynuonnyio cuctemy MYII B TK, Kogexc BycramanTe paTM(i)M-
uuposanu longypac, Huxaparya, 9xBanop, 9nb-CanbBanop; Kousenuno Montesuaeo — Konym-
6w, [Taparsaii, IkBagop.
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JaCTHOIIPABOBBIX OTHOLIeHMI. [IpaB/ia, 04epeHOCTb 3aKOHOJATEIbHON (rKca-
LMY HOPM OTpa’kaeT BEKOBble TPAVILNM MHCTUTYLIMIOHHOIO NOAXOMa: CHadasIa
YCTaHaB/IMBAIOTCA KOHKPETHBIE KOJUIM3MIOHHbIE IPUBA3KM, IOTOM (PUKCUPYIOTCA
00111€e TTOTOXKEH YA,

Hanyane BBOJHOTO TUTYIA K aKTy KOAMQUKAIVN TPaXKAAHCKOTO IpaBa (Kak
BBOAHBIX TUTYNOB K ®I'K 1 I'K VMcnanum, tak u B3 ITY) «o60cobnsier», «aBTOHO-
MU3UPYET» COJEPIKALIMECA B TAKOM 3aKOHE HOPMBI OT MIHBIX ITOTIO>KE€HMII KOJeK-
ca. B noktpune obpamaercsa BuuManye Ha cT. 2 B3 I'TY, koropas ycraHaBnuBaer:
«3aKOHOM 110 CMBIC/TY I'pa>k/JaHCKOTO yZI0)K€HNsA ¥ HAaCTOAIIero 3aKOHa AB/AETCA
mobast mpaBoBas HopMa». Takum obpasom, I'TY u BBojgHbI 3aKOH — 9TO pasHble
aKTbl; U3 COJEP>KAHMA CT. 2 ClIeflyeT, YTO HOpMbI B3 mpegHasHavYeHbl [JId pelle-
HJIS1 BOIIPOCOB BBIOOpa IpaBa He TOJIbKO K OTHOIIEHMM, perymupyeMbiM I'TY, Ho
U K JpyruM oTHoleHNAM. [TomelieHne KOIM3MOHHBIX HOPM BO BBOJHDIN 3aKOH
CBUJIETE/ICTBYET O 3aKOHOZATENbHO 3BOMIOLUN B CTOPOHY aBTOHOMHOI KOJIM-
¢bukaryy MYII [Kucine B., 2014: 96].

B kopexcax /aTMHOAMEPUKAHCKUX CTPaH HET HOPM, aHAJIOTMYHBIX CT. 2 B3
ITY, n BbIBOJ, 4TO BBOAHBII TUTYN 1 'K — 3TO pasHble aKThl, chenaTh 3aTpyh-
HUTeNbHO. TeM He MeHee Be3Jie TOCIIO/CTBYeT OOLIVIT IPUHIMI IPaBa, YTO IOJI0-
JKEeHMA IPaKIAHCKOT0 3aKOHOATEIbCTBA IIPMMEHMMBI K IHBIM YaCTHOIIPABOBBIM
orHomeHuAM?*'. Her comHeHns, 4ro xommsnonHble HopMbl MYII npumensaoTcsa
K JII00BIM OTHOLIEHVSIM, OCHOBaHHBIM Ha IPUHIMIAX PaBEHCTBA ¥ aBTOHOMMUM
BO/I CTOPOH. OTHOBpEMEHHO MOAYEPKHEM, YTO YaCTMYHASA aBTOHOMHOCTD KOJI-
NIV3VIOHHOTO PeTy/IMpOBaHus B 0O/IbIIelT CTelleH) 3aMeTHa B Kogekcax Kocra-Pu-
ku u Ilyspro-Puku, rme MYII momenieHo B OTAENbHYIO T/1aBY, HEIIOCPEICTBEHHO
o3arnaaBlIeHHY0 «HopMbI MeXXIyHapOZHOTO 4YaCTHOTO IIpaBay.

Cambii1 nepsblii 1o BpeMeHn 'K BTOporo noxkonenus, 4acCTMYHO BOCIIPUHAB-
i naHpekTHyo cucremy MYIL, — sto ®epmepanbHbll IpaXKEaHCKUI KOJEKC
Mexkcuku (1928 B pen. 2013)**. Hopmsr MYII crpynnmposaHs! Bo BBogHOM THTY-
ne («ITpegBaputenpuble monoxenus» I'K, crateu 12-15, 19 u oTienbHbIe HOPMBI
B JIpyTux paspenax). [Io o6beMy perymmpoBaHue BecbMa CKPOMHOe, Hernokoe 1
ABHO HEJJOCTATOYHOE, HEeT YeTKOJ CTPYKTyphl. HekoTopble HOpMBI ABIAIT cOOO0I
TIO/IHBIV IIPABOBOJ AHAXPOHM3M — HAIIpVIMeP, IIOTI0JKEHNE CT. 12 0 TeppUTOpHAIIb-
HOCTY IIpaBa 1 IPMMEeHEeHN MTHOCTPAHHOTO ITpaBa KaK UCKIIoueHnn. TeM He MeHee
JlaXKe TaKoe PeryMpoBaHIe, K TOMy XKe IIpuHAToe 6e3 Manoro 100 et Hazan™, 60-

! Hamp., cT. 14 Beogaoro tutyna I'K Kocra-Puxn: «[Tonoskenns nacrosamero Komexca 6YJIYT
TPUMEHATHCS B JIOTIOTHEHNE K BOITPOCAM, PETYIUPYEeMbIM TUMV 3aKOHAMI».
P n p perynmpy Aapy

> HasBanne yTBep>xieHO B 2000 T. (COOTBETCTBYIOLINIT 3aKOH BCTYIWI B cuiy B 2004 T.); pa-
Hee Ha3bIBA/ICs [PaXkAaHCKMIT KOfleKC (efiepalbHOTO OKpPyTa 10 OOBIYHBIM BOIIPOCAM 1 ISl BCEll
Pecrry6nuku Ha depepanbaoM yposHe. CM.: [Vargas J., 2005: 229-230].

2 «OcropoxHas» pepopma Hopm MUII 6s11a ocymectsiena B 1987 r. Cm.: Mekcnka / Mexpy-

HapOJHOE YacTHOe IpaBo: VIHocTpanHOE 3akoHOmaTenbcTBO. C. 428.
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Jiee OPUANYECKU TPAMOTHO, HEXXEIN, IOITyCTUM, ITaparBaiicKoe Uiy HUKaparyaH-
CKO€, BBICTPOEHHOE IT10 K/IaCCMYECKON MHCTUTYLIVIOHHO CICTEME.

KoHKpeTHbIe KO/UIM3MIOHHbIE HOPMbI CTPYKTYPUPYIOTCA IO MHCTUTYLIMIOHHO
MOJieNu: NI, Belin, GpopMa akToB, 06s13aTenbcTBa (CT. 13). DTV HOPMBI UMEIOT
MMPOKUI 06beM ¥ JKeCTKIe IPUBA3KM, OT Yero COBPEeMEHHBI 3aKOHO/IaTeNIb B
IPYTMX CTpaHaX JAaBHO OTKasancs. IIpym aToMm mpsAMO mpegycMaTpuBaeTcs BO3-
MO>XHOCTb BBIOOpA IIpaBa CTOPOHaMU 00513aTeNIbCTBEHHOTO OTHOLIEHNUS™; TaKoe
pelleHne Bcerja ABAANOCh PENKOCTbIO A AaTMHOAMEPUMKAHCKOTO 3aKOHOMA-
Te/A, TPAJUIMOHHO KpaliHe HeloBEpPYMBO OTHOCAIIETOCsA K aBTOHOMUM BOJM
cropoH [Vial M., 2020: 241-276]. Apxan4HblIif XapaKTep KOHKPETHBIX KOJIIN3U-
OHHBIX HOPM HUBEIMPYETCA MOAPOOHBIM U IMPOPAOOTAHHBIM PETyINpPOBaHUEM
o6myx nonoxxennit MYII: oroBopku o my61m4HOM nopspke 1 06Xofe 3aKOHa,
obpaTHasi OTCBHUIKA, IIpefiBapUTe/NIbHble ¥ MOOOYHbIE KOIN3MOHHBIE BOIIPOCHI,
apanranys n dépecage, oOmMIT NOAXON K NPUMEHEHMIO MHOCTPAHHOIO IIpaBa
(c1. 14-15). C yueToM ponu NpelefieHTHOTO IIpaBa I MeXXAYHapOJHOTO M3Mepe-
Hus MUII mexcukanckoe MYII BRIrIAANUT BIIONTHE MPUCTOHO. Takkxe OTMETUM,
410 110 cMbIcy CT. 19 'K m c1. 14 Koncturynum Mekcuky JOKTpMHA IPU3HAETCA
VICTOYHMKOM IIpaBa®.

B mexcukaHckoil fokTpuHe cocrosiHue MYII cTpaHbl paciieHMBaeTCs Kak «He-
CKOJIPKO Pa3pO3HEHHOe»”, Ie30praHN30BaHHOE U HYX/aollleecs B MOJEepPHM3a-
uun. IToutn 20 €T ujgeT MOAroToBKa MPOEKTa aBTOHOMHOTO KOMIIJIEKCHOTO 3a-
koHa 0 MYII, cTpykTyprupoBaHHOTO 1O «Tpuaie». [lepBplil IpOEKT OBII TOTOB B
2005 r., TOC/IeHUII TI0 BpeMeHM, pa3pabOTaHHbBII B MeKCUKaHCKOV aKaZeMun
MEX/[YHapO/JHOTO 4acTHOTO M CPaBHUTEIbHOTO mpaBa, — B 2018 1. (192 cr.)
[Silva]., 2018: 703-718].

Ky6a orHOCKTCS K TeM cTpaHaM JIaTMHCKOV AMepUKY, B KOTOPOJI AeVICTBYeT
I'K BTOpOro noxosieHus, OfMH U3 MOCTefHUX 110 BpeMeHM npuHATUA>. HO rpaxk-
JIAHCKOe 3aKOHOAaTenbCcTBO KyObl OT/IMIaeTcs OT APYIMX CTPAH PETMOHA B CBA3U
C TeéM, YTO O[HOBPEMEHHO OTPaKaeT B/IMAHME He TONbKO TATMHOAMEPUKAHCKOM 1
VICTIAHCKOJ NIPAaBOBBIX TPAAMIINIA, HO ¥ COLMATMCTUYECKOTO IIPaBOBOTO MOAX0/a,
UMIUIEMEHTHPOBAaHHOTO 13 cTpaH BocrouHoro 67moka [Velasco 1., 1989: 669-674].
CrpykrypHo MYII Ky6sr (Beopuble monoxxennsa k 'K (1987), cr. 11-21) mano
OT/INYAeTCA OT MEKCMKAHCKOTOo, Ipu 3ToM obmue nHctutyTsl MYII yperympo-
BaHBI HECKO/IbKO MeHee moApoOHo*®. Kak oTMedaeTcs B 3apyOe)XHOI UTepaTy-

** VameHenue 1987 r., Bcrynusliee B cuiy B 1988 .

» Mexico / Encyclopedia of private International Law. Vol. 3.
2 Ibid.
77 T'K Ky6s1 (1987 B pen. 2015).

8 Het perynmpoBaHus IpefiBapUTeIbHBIX BOIIPOCOB, 00X0/la 3aKOHA 11 aflallTallii, 3aTO eCTb
HOpPMa 0 KBa/M(pMKALMY IPAaBOBIX MOHATHUIL.
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pe, «XOTs1 MOJIOXKEH Vs HAIL[MOHAJIbHOTO 3aKOHOAaTebcTBa KyObl, MOCBsIIeHHbIE
OIIpe/ie/IeHNI0 IPUMEHNMOTO IIPaBa, IOBEPXHOCTHBI I HEPa3BUTBI, OHY COTEPIKaT
CBUJIETE/IbCTBA CEPbEe3HOI HAYYHOI Pa3pabOTaHHOCTU KYyOMHCKMMY IIpaBOBe/a-
MU TeMbI BbI6Opa mpuMeHnMoro npasa» [Tuininga K., 2009: 439-440]. B Hacros-
mee BpeMs Ha Kybe ocoboe BHUMaHINe yenaeTcs pa3paboTKe MHBECTUIVIOHHOTO
3aKOHOJATeIbCTBA 1 IPABIJI MEXK/IyHAPOHOTO KOMMEPYeCKOTO apOuTpaka; Mo-
IepHMU3ALMY KOUIV3MOHHOTO PeryIpOBaHMs He IIPeIBULNTCS.

B anaimusupyemoit rpynme natnHoaMmepukanckux 'K oco6HsAkoM cront mo-
cnepHAA 10 BpeMeHn Kopudukanysa MYII BHyTproTpacieBbIM IPOCTBIM CIIOCO-
6om — I'K ITyapto-Puko (2020)*°. 9To nHTEpecHOe COBpeMeHHOe perypoBaHie,
ob6beMHOe, coueTallee U TPAAUIVIOHHbIE eBPOIIelICKIIe MHOTOCTOPOHHYE KOJI-
JIM3VMOHHBIC HOPMBI, U TMOKIe aMepUKaHCKIe KO/UIM3MOHHbIE TTofxonbl. HopMbr
MHMYII aBTOHOMM3MPOBAaHBI OT MHBIX ITO/I0KE€HNIT BBOTHOTO TUTYIa — OHM CTPYII-
IMPOBAHBI B OTAE/NIbHYIO I7IaBY U ITOJeIeHbI Ha pa3fiebl 110 MaHIEKTHOM cxeme™.
Hopwmbr MITI oTcyTCTBYIOT; Takoe pellleHne B OONIbIION CTENeHN CBA3aHO C TeM,
4TO HEIIOCPeACTBEHHBIMY 00pastaMu A1 Kopydukaumum aBsmich BBogHBI TH-
tyn K 'K Vicmanym n I'maa 111 TK Jlynsuansr. Kogndukanua MYII ITyspro-Puko
3aCiTy)KMBaeT OTHE/NbHOTO MCCNIeJOBaHMA; B paMKaX HACTOSAIIE CTaTbU MOXKHO
JMIIb 0OpaTUTbh BHUMaHNe Ha OCHOBHBIE ee HEeJOCTAaTKM, OTMEeYeHHbIe M3BEeCT-
HBIM McaHcKuM y4eHbIM X. Optuc fie 1a Toppe. B perynmuposannmu o6mmx mo-
noxxernit MYII HamuecTBYIOT cepbesHble Mpobenbl: «OTCYTCTBYIOT Kakye-1ubo
CTIeIbI IPABII, PETYIMPYIOIUX «IIPEABAPUTENIbHBI BOIIPOCY ... TO XK€ CaMoe OT-
HOCUTCA U K «00XOJy 3aKOHa» ... TO XKe caMoe O6e3MojiBue HabmonaeTcsa B feli-
CTBUTE/IPHO BXHOM acIleKTe: IIPMMEHeHVe HOCTPAaHHOTO IIpaBa: KaK JO/DKHO
IIPUMEHATbCA MHOCTPAaHHOE IIPAaBO? 3TO 3aKOH? VI 3TO IPOCTast KOHCTATAIuA
dakTa? Taxke ¥ MOOVIBHOMY KOH(DIVIKTY He yHe/nsgeTcs HUKAKOTO BHUMAHMS»
[Ortiz de la Torre J., 2020: 261-278]. 3Ty pobenBbI CUIPHO CHIDKAIOT KauyecTBO
HoBo1 cuctembl MYII, pabora Hag koTopoit guaack moutu 30 net (¢ 1991 r.).

2.3. Kogudukauusa Hopm MeXAYHAPOAHOIro rpaXaaHCKoro npouecca

Komnduxaums MYII pganmeko He Bcerga COMpOBOXKZaeTcs Kopmbukaijmeit
MTITI n naobopot®. IIpobmems! n ciocobsr kopudukanyy MITI 3acmyxnBaioT

» ImaBa VI Beognoro tutyna I'K «<HopMbI MeXXIyHapOZHOTO 4aCTHOTO IpaBay (CT. 30-66).
0 O61ue mMOMOXeHNsI, NIA, OpaK, Bely, 00513aTeNIbCTBa, HACTEJOBAHIIE.

! Hanpumep, MUII Vicnaunu kopgnduunposano — Inasa 4 «HopMbl MeXXAYHapOZHOTO 4acT-
Horo npaBa» BeopHoro tutyma I'K (1889 B pep. 2015), a kogudukanyuy MITI HeT — ero HOpMBI
pas6pocansl 1o Bcemy I'TIK (3akoH o rpakpanckom mporecce (2000 B pex. 2015)); HanpoTus, B
Bomusun MYII He kopuduumpoBaHo — HOpMbI pasbpocansl 110 pasHbM dacTsam K (1975 B pep.
2012), a MI'TI xogndmimposan — Paspnen VIII «MexmyHapogHOe COTPYIHMYECTBO B CyAeOHOI
ob6mactu» ['TIK (2013).
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CaMOCTOATENIbHOTO MCC/IEIOBAHNA, II0O3TOMY B HACTOSIEN CTaTbe Mbl OTPAHM-
9qyMcs KpaTkuM naccaxeM. IIpu xopudukanyy MYII npocTsiM BHYyTpuoOTpac-
JIeBBIM (KaK, KCTaTI, M MEeXOTpacieBbIM) criocobom Hopmbl MITI nomemarorcs
B pa3/MyYHbIe aKThI KOoAM(MKanmum nporeccyasbHOro npasa. CreneHb 1 ypOBeHb
kopuouuposanHoctu HopMm MITI ot npunagnexunoctu I'K k xakomy-m6o n3
IIOKOJIEHMIA, pa3yMeeTcs, He 3aBUCAT. KapTiHa B pernoHe JOCTaTOYHO MecTpast —
ecTb npuMepsl Kogudukanyy MITI B paMKax rpa’kIaHCKOTO IIPOI[eCCyanbHOTO
mpaBa (Hamu4ye OTHE/NIbHOTO pasfena)’, ecTb NMpyMepbl (UKCAIVN OTHE/IbHBIX
HopM MITI, «pasbpocannbix» o Bcemy ITIK u gpyrum axram, perynmpyommm
cymornpousBoacTBo>. OrcyTcTBue menocTHoi Kopydukaym MITI faxke B pamkax
opHoro I'TIK o6bsacHAeTcA, cpeay mpovero, ele 1 TeM, YT0 MHOIMM cTpaHaM Jla-
TUHCKOJ AMepMKM MPUCYI IUII0panu3M rpaxganckoro nponecca. B I'TIK, npuns-
ThIX B XXI BeKe, B OT[€/IbHbI Pas3feNl CTPYKTypUPYIOTCS HOPMbI O NPU3HAHUA U
VICTIOJTHEHMY VIHOCTPAHHBIX pelleHnit; apyrue nonoxens MITI «pasdbpocanbl» 1o
PasHBIM pasfieniaM KojieKcoB*. B laTMHOaMepuKaHCKOI JOKTPUHE TaKOil IOMXOZ
3aKOHOJIaTeIsI ITOfIBepraeTcsi 000CHOBAHHOI KPUTHKE, IIOCKOJIbKY CO3/jaeT IPaBo-
BYIO HEOIIPeJIe/IEHHOCTD U «Ia3eiikm» Ijsi obxopa 3akona [Mota C., 2014: 16].

3. MexoTpacneBas kogudukauus
MeXAYHapoAHOro 4acTHOro npaBsa

B poccmiickoil JOKTpMHE OTMeEYaeTcs, YTO «B KOHTMHEHTAJIBHOM CHUCTEMeE
YaCTHOTO IIpaBa BBIJIE/IAIOTCS [iBe MOJCUCTEMbI KOAM(UKALMU: MHCTUTYIVOHHAS
" aH/IeKTHasA. VI3BeCTHO, YTO MaHAEKTHOMY IIpaBy IPUCYIL, MOHM3M, B TO BpeMs
KaK MHCTUTYLMOHHOMY — Jya/n3M. [le/0 TyT He CTONIbKO B TPafiMLIMAX, CKOJIb-
KO B IIOAXOJaX K CaMOMY IOHATUIO IPAKIAHCKOTO NpaBa. B MOHMMaHNUM ero Kak
«IIpaBa rpaXaH» HeOOXOVIMbIM SIB/ISI€TCS BbI/le/IeHIe BCeX KOMMePYeCKIX HOPM
B OTJeNIbHBIN X035/cTBeHHbIN 1au Toproseiii Kogekc. Ecimu ske oHO moHMMaeTcs
KaK CHOHMM YacCTHOTO IIpaBa, TO B pasjeeHuy KoguduiMpoBaHHBIX aKTOB I10-
Tpe6bHOCTH HeT» [Illymxkanos I1.A., 2020: 32-35]. JlaTuHOaMepUKaHCKUE CTPaHBI,
BocnpuHasie mogenb OI'K, ecrecTBeHHO, BOCIPUMHUMAKT MHCTUTYLVIOHHYIO
noacucTeMy KoguuKany 9acTHOTO IpaBa — B OOJIBIIVHCTBE TOCYAAPCTB MMe-
eT MeCTO Ha/lMulie CaMOCTOSITe/IbHBIX I'PAXKIAHCKOTO, TOPTOBOTO, CEMEHOTO I
TPYHOBOTO KOfieKcoB>. CiiefflyeT OTMeTNUTD, YTO IIEPBOHAYA/IBHO OBUI BOCIIPVHSAT

** 9np-CanbBafiop — IpaskgaHCKuUIT ¥ TOPTOBBII MPOIlecCyambHBIN KomeKe (2008).

3 9xBagop — ITIK (1987), OcHoBHOII KofeKc cyaebHOI mpouerypet (2009); Y — I'TIK
(1902 B pep. 2015), Opranudeckuit cyfe6Hbt Koeke (1943 B pen. 2015); Konmymbus — Kopekc
obueit mpouexypst (2012), I'TIK (1970), IporeccyanbHblit TpyRoBoit Kofiekc (1948).

** Huxkaparya — I'TIK (2015); Torgypac — I'TIK (2006 B pen. 2016).
* Hamp., Tougypac — I'K (1906), Toprossiit kogekc (1950), CK (1984).
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TOJIBKO JIya/IM3M I'PXXJAHCKOTO IIpaBa (ero fie/ieHye Ha TPaXKJaHCKOoe U TOPro-
BO€); IUIIOPA/IM3M YaCTHOTO IIpaBa ¥ NPUHATME COOTBETCTBYIOUVX OTPACTIEBBIX
KOJIEKCOB IMEET MeCTO CO BTOpo nonoBuHbI XX Beka. B poccuiickoit nurepary-
pe YTBep>KJaeTcs, YTO B HACTosllee BpeMs «MOXKXHO U HY»KHO TOBOPUTD He O Jy-
anmsMe, a 0 NIPpanu3me 4acmuozo npasa. TepMuH «iyannsm» He MOAXOAUT, IO-
CKOJIbKY Hapsfly C TPaXX/JaHCKUM M TOPTOBBIM B YaCTHOM IIpaBe OTIIOYKOBAINCh
Wi 060Cab/IMBaOTCA TPYHAOBOE, @ TAKXKe CeMEITHOe U MeX/YHapOJHOe YacTHOe
npaBo» [3enun M.A., 2021: 23].

[TnopanusM 4acTHOTO IpaBa IpeIoaraeT BO3MOXXHOCTb MeXOTPAacC/ieBOI
kopudukaryy MYIIL. OxHako B mofaB/isiomnieM O0/IbIINHCTBE TaTHHOAMEPKAH-
CKIX cTpaH KousyuoHHble npyHuunbsl MYIT sakpennarorca ronbko B 'K, npyrue
KOJIEKCBI Cofiep>KaT Mnbo euHIYHbIe KOJUIM3MOHHbIE HOPMBI*®, 160, 1o 0011je-
MY IIpaBUTy, HECKOIbKO MaTepMaIbHbIX HOPM, HEIIOCPEJCTBEHHO IIpeIHa3HAYeH-
HBIX /IS pery/IPOBaHMsI OTHOLIEHNUII C MHOCTPaHHBIM yyactueM” . TeHieHumo K
MeXXOTpacieBoit KogubuKauy BbIABUTD Hemb3si: B ocHoBHOM MYII JlaTnHCKOI
AMeprky KopnuUIUpyeTcs MMEHHO BHYTPMOTPACIEBBIM CIIOCOOOM — UTOTOM
SB/IAETCSA Ha/IM4Me OJHOTO aKTa Koaydukaumy MaTepuaabHOro Ipasa, B KOTO-
POM PUKCHUPYIOTCS KOUIN3MOHHbBIE HOPMBIL.

K crpanam, kogudunuposasumm MYII mMexxoTpacieBbIM criocob6om, ¢ u3-
BECTHOI J07Iell YCIOBHOCTM MOXXHO oTHectu Ymmm u Hukaparya, B KOTOpBIX
nevictBytoT I'K mepBoro nokonenns*, Ho CpaBHUTENbHO HeAaBHO ObUIN IPUHSITHI
CaMOCTOATEIbHbIE aKThl KOAMMUKALMI CEMEeTHOTO IIPaBa, 3aKPeIUIAIoNINe OT-
IenbHbIe OIOKY IIPaBUII BbIOOpaA IpaBa, IPYMEHMMOTO K OpayHO-CeMeVHBIM OT-
HoueHyAM”. [IpydmHa Takoro 3aKOHO/JATeIbHOTO PELIeHNsT — IPeXKzie BCeTo ap-
XaMYHOCTb ¥ HEJJOCTATOYHOCTb KOJ/UIM3VIOHHOTO PeryIMpOBaHNsA, IOMEIIEHHOTO
B 'K, xoTOpoe (ckopee Bcero 1o MHepLVM) NPYHINIINAIBHO He peOpMUPYeTCs.
Ero xoHkperusanusa u MofiepHM3alsA pPealn3yloTcs B TOM 4YMCIIe IIyTeM paspa-
OOTKM 11€/I0CTHOTO 6/10Ka KOJUIM3MOHHBIX HOPM, KOTOPBII IOMEIAeTCsI B HOBBII
HopMatuBHBIT akT. O6HOBNIeHre MYII ocyuiecTBIACTCA TOCPEICTBOM BKI/IIOYE-
HIS1 €70 HOPM B aKThI KO UKaIY pasHbIX OTpacieil yacTHoro npasa. Kcrary,
B CTpaHax, uMemux 'K BToporo u Tperbero nokoneHmnii, MexKoTpaciaeBbIX KOAN-
¢dbukaunit MYII Her.

I'K Ynmn (xomexc Anpipeaca benno) — camast mepBast U3 HbIHE JIeVICTBYOIIMX
kopnduxarnuit MYII B Jlatunckoit Amepuke. [Tpunsarue storo I'K cramo ogHoi
3 BeX B CAMOCTOSATE/IbHOM Pa3BUTHM I'PKIAaHCKOTO IIpaBa Ha KoHTHHeHTe . Of1-

* Harmp., ct. 280 CK Tonnmypaca (1984 B pep. 2017).

37

Hamp., cr. 72 Tpynosoro xogekca Komymb6un (1950).
¥ I'K Ymmn (1855 B pen. 2015), 'K Hukaparya (1904 pen. 2019).

39

3akon Unnn o rpaxaaHckoM 6paxe (2004 B pen. 2015), CK Hukaparya (2014).

“ Yyin / MexyHapogHOE YacTHOE IpaBo: MHocTpaHHOE 3aK0HOMATeIbCTBO. C. 622.
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HaKo OyZy4y paHee IepeflOBBIM, B HACTOSIee BPeMs YVWINIICKOe PeryInpoBaHue
MUII ypuBnser — modeMy 3aKOHOZATENb XOTA Obl B MUHMMAJIbHOIN CTEIIeH! He
IPUBOJMNT €T0 B COOTBETCTBME C TpeboBaHmsaMy BpeMenn? [Taparpad 3 BeogHoro
tutyna ['K cogep>xut Bcero nath crateit (ctT. 14-18); emje HECKOIBKO HOPM pas-
Opocanbl o pasubiM yactsam ['K. EquncrBenHoe o61ee monoskenne MYIT — ato
OTOBOpPKA O ITyOIMYHOM IIOPAAKe, O4eHb CBOEOOPA3HO IIPY 3TOM CHOPMYINPO-
BaHHas U IIOMellleHHas He Bo BBogHbIiT TUTYyI, a B KHury uyerBepryio I'K «O6 06s-
3aTe/IbCTBAX B 00IEM 1 JOTOBOpax»*!.

KonnmsuonHble HOpMBI ceMeliHOro npaBa cocrapAT [masy VIII «O npume-
HIIMOM IIpaBe ¥ IPY3HAHMYU HOCTPAHHBIX CYyIeOHBIX pelleHNiT» 3aKOHa O Ipax-
maHckoM Opake (ct. 80-84). OTpenbHasA I71aBa —XOpoOIlee pellleHNe, HO Helb3sA
CKa3aTb, YTO B 1[€/IOM PETyIMPOBaHIe COOTBETCTBYET COBPEMEHHDIM CTaHIApTaM:
He OIIpefie/ieHO IIPaBo, IPUMEHMOe K 6pauHOMY IOTOBOPY, K IMYHBIM U VIMYIIje-
CTBEHHBIM OTHOUIEHVAM CYNpYroB. VI3 0OLIMX IT0/T0>KEeHNI 3aKPeIIeHbl TOTTbKO
OTOBOPKI O ITyOIMYHOM MOPSAZIKE 1 3apeTe 00xo/a 3akoHa. [Ipefcrapisercs, 4To
TaKOJ1 TaKOHM3M O0YC/IOBJIEH IIOHMMaHMeM 3aKOHOZIATe/Isl BPEeMEHHOTO XapaKTe-
pa Mexorpacneoit kogndukannuu MYIT — B Y B 2020 r. MuHMCTEPCTBOM
roctunyy, Ynmmitckoit acconanyest MUIT u pakynbreTom npaBa YHuBepcuTeTa
Yunu 6611 paspaboran npoekt 3akoHa o MYII (93 cT.), CTpYKTypupOBaHHbII 110
Tpuajie: MeXJyHapogHas I0PUCAUKLINA — IPUMEHMMOE [IpaBO — IPU3HAHNE U
VICTIOTTHEHVe IHOCTPAHHBIX PeIIeHniT*.

B cpaBrenuu ¢ unnmiickum perynmuposanueM MYII Hukaparya BeiriaguT He-
U3MepUMO 6or1ee «IPOABUHYTHIM». OCHOBHOI UCTOYHMK — TUTYI «[leiicTBUe 3a-
koHa» I'K (ct. VI-VIIL X, XI, XV mtoc oTAe/IbHbIe HOPMBI APYTUX Pa3fenioB), IpK
aToM cT. VI mofienena Ha 22 IyHKTA, T.€. COAEP>KUT 60s1ee 20 KOJUIM3MOHHBIX HOPM.
B pesynbrate BoipaboTaHa leTaibHasA cUCTeMa IIpaByI BeIOOpa mpasa. V3 o6mmx
IIOJIO>KEHMII 3aKpeIUIeHbl OTOBOPKA O IYO/IMYHOM Hopsfike (B HeraTMBHOM™® n

1 Crarps 1462. VIMeeT BO BCeM HE3aKOHHBIN IIPeAMeT TO, YTO MPOTUBOPEUYNUT MyOINIHOMY
npaBy Hapogpa [Ywumu]. Tak, obeijannue mogunHNTHCA B Pectiy6inke Kakoii-mn6o I0pUCANKINY, He
IIPM3HABAEMOI €€ 3aKOHAMII, SABJIAETCA HUYTOXXHBIM BBUY IOPOYHOCTH IIPEMETA.

2 Anteproyecto de ley de derecho internacional privado. Available at: URL: https://fernandez-
rozas.com/wp-content/uploads/2020/09/Anteproyecto_de_Ley_de_Derecho_Internacional_Priva-
do-1.pdf ; Exposicién de motivos anteproyecto de ley de derecho internacional privado. Available
at: https://www.uchile.cl/documentos/revisa-el-anteproyecto-de-ley-de-derecho-internacional-pri-
vado_168925_1_0739.pdf (nara obpamenus: 10.05.2021)

# YpesBbIuailHO MHTEPECEH HECTAHJAPTHBII TOAXO0M, 0COOEHHO II. 3 u 4: «VIHOCTpaHHbBIE 3a-
KOHBI He mpuMeHs0TCs: 1. Korma ux mpuMeHeHme IpOTUBOPEYUT MIyOINIHOMY WINM YTOIOBHOMY
3aKOHOJATeNbCTBY Pecry6uku, cBOOOe BEepONCIIOBENAHNS, HPABCTBEHHOCTH, IPUHATHIM 00bI-
JasM ¥ 3allpelialonyM uxX HopMaM. 2. Korja ux npumMeHeHye HECOBMECTVIMO C 3aKOHOIATENbHBIM
nyxoM Hacrostero Kogexca. 3. Korza 910 TonpKo npocras npusuierus. 4. Korga npepmmcams
Hacrosero Kogekca, mpoTrnBopedaliye NHOCTPAHHBIM 3aKOHAM, Oojiee GIaronpysITHBIL ISt fieil-
CTBUTENIbHOCTHU 3TUX aKTOB» (cT. VIII).
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IIO3UTVMBHOM BapMaHTaX), 3alpeT 06X0o/a 3aKOHa U MPUHINII (GaKy/IbTaTUBHOCTH
KOJUIM3MIOHHBIX HOpM. [IpuMeHeHe MHOCTpaHHBIX 3aKOHOB OITyCKAETCS TOIbKO
10 TpeOOBAHUIO 3aMHTEPECOBAHHOTO JINMI[A, KOTOPOEe HeCeT OTBETCTBEHHOCTH 32
IOKasbIBaHME UX CYLIECTBOBAHNA, €C/I MHOE He YCTAaHOBJIEHO MEXYHApOJHbIM
IOTOBOPOM WM crieljuanbHbIM 3aKoHOM (cT. VII). EquHndnble KOMIM3MOHHBIE
HOPMBI IPUCYTCTBYIOT TakXe B Toprosom kopexce*.

KonnusnoHnHoe perynmpoBaHue ceMeHBIX OTHOLIEHUI IOMeIleHO BO BBo-
nubit paspen CK (I'masa 2 «Hopmbl MeXx/TyHapoJHOTo 4acTHOro npasa» (cr. 10-
20) u oTHe/nbHBIE HOPMBI APYruX pasfaenos). IIpaBuma BbIOOpa MPUMEHUMOrO
paBa TakuM 06pasoM 060cobmeHbl 0T MatepuanbHbix HOpM CK n cocraBsior
aBTOHOMHYIO I'PYIIIY, YTO SIBJIAETCS 0€3YCTIOBHBIM JOCTOVHCTBOM 3aKOHO/IATEb-
HOTO peleHus. VI3 061X MOMI0>KeHMIT 3aKpeIyIeHa TO/IbKO OTOBOpKa O Iy0/1md-
HOM IOPSI/IKe; B 11eJIOM Peryl1upoBaHue MogpoOHOe, HO HelOCTaTOYHOe 1 He Y4N-
ThIBalOIl[e€ COBPEMEHHBIX MoJe/ell. B 4acTHOCTH, MMYIlleCTBeHHble OTHOIIEHN
CYIPYTOB IOAYMHAIOTCA 3aKOHY MeCTa 3aK/T0ueHns Opaka, OfHAKO CYIIPYTY BIIpa-
Be 3aK/TI0UUTb OPavYHbIiT JOTOBOP, YCTAaHABIMBAIOLINIT MHOI 9KOHOMUYECKMII pe-
KM, HEXXeJIN TOT, KOTOPBI MPe/IIIICaH COOTBETCTBYIOIINMM 3aKOHOAATETbCTBOM.

VHcTUTYuMoHHON cucrteMe KopuduKanuy B MPUHIINAIIE MIPUCYIe CMeIIeHVe
MaTepUaabHbIX U IPOILECCYyaNbHbIX HOPM [HIymKaHOB IT.A., 2020: 32-35], yro
HaITIAIHO IEMOHCTPUpPYeT HUKaparyaHckuii 3akonogarenb. B CK Hukaparya nHa-
JINYECTBYET CAMOCTOATE/IbHBIN O/I0K ITPOILeCCYaTbHBIX HOPM, BK/IIOYAIOIIVI TIpa-
Buna MI'TI, — Kuwnra mecras «IIponeccyanbHble onoxKeHus», cT. 561 KoTopon
(Pasgen II «Ocobast mpoLieypa pacCMOTPEHNS CEMEITHBIX CIIOPOB») PermaMeHTH-
pyeT OKaszaHMe MeXAyHapOAHOI IpaBoBoit moMoiu. Kpome toro, ct. 13 BBogHO-
TO pasfie/ia yCTaHaB/IMBaeT OOIIMII IPUHIVII ICIOIHeHNA Ha Tepputopun Huka-
parya MHOCTPaHHOTO CyZieOHOTO pelleHNs T0 CeMeTHBIM JieflaM®. 3aKOHOMEePHO
BCTaeT BOIIPOC: MOXKeT OBbITh, IpUMeHUTeNbHO K Hukaparya ciefyer roBoputb 06
ocoboM criocobe crienmanpHo Kopudukanyy MYIT — KoMIIeKCHOT BHYTpHO-
Tpac/IeBoil KoAUPUKaLNU MeXKIyHAPOIHBIX OpayHO-CeMEeITHbIX OTHOILIEHNII?

[Tytp MexxoTpacneBoit koguduxanuun MYII — He camoe mydiee 3aKOHOJA-
Te/IbHOE pelleHle: KaK 9TO HY IapaJlOKCaZIbHO, HO B PE3Y/IbTaTe OCTAETCSA MHOTO
po6esoB (He 3aKpeIUIATCA MPVHLMIIBL, eI U 3a/jauyl HOPMAaTUBHOTO pery-
nupoBaHus otHouteHuit cdepsl MYII, He BbipabaTbIBaeTCs I7IOCCAPMil); MHOTO
IIOBTOPOB, POPMYIMPOBKY PasHBIX 3aKOHOB 3aKPEIVIAIOT Pa3/IMYHbIe pelIeHna .
Pas6pocannocts HOpM MYII 110 pasHBIM HOPMATUBHBIM aKTaM (JjaXke ey TaKye
HOPMBI CBEJIEHBI B I1eJIOCTHBIN 0/I0K) CHIDKAeT OIpe/ie/IeHHOCTD IIpaBa, HapyLIaeT

* Hamp., ct. 9, 933 Toprosoro kozexca Huxaparya (1914).
' AHajiormyHasi HopMa 3akperieHa B 1I1. 2 ¢1. 83 CK Ywn.

910 HArAAHO AeMOHCTPUPYIOT CT. 1462 TK m 1. 3 ct. 83 CK Ymm, c1. VIII TK n ct. 12 CK
Hukaparya.
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€ro eINHCTBO, PENATCTBYET €0 CUCTEMHOMY BOCIIPUATUIO ¥ IPUMEHEHNI0. ITO
IIOKa3bIBaeT KaK YWINIICKOE, TaK I HUKAaparyaHCKOe 3aKOHOAaTenbcTBO. He 3psa
TaKOI ITyTh KOAMPUKALNU — PEAKOCTD J/I TATMHOAMEPUKAHCKOTO PETVOHA, yXKe
6ornee 150 y1eT ZEMOHCTPUPYIOIETO BeChbMa I0PUANYECKN KBaMUPUIVPOBAHHBII
VI B3BELIEHHBII ITOAXO]] K per/laMeHTalNy MeXIYHAPOIHBIX YaCTHOIIPABOBBIX OT-
HOLLIEHUI.

4. KomnnekcHasi BHyTpuorpacneBas
Koaudpukauma mexxayHapoaHoro 4acTHoro npasa

Kax ormeuaer B. Kucunp, xapakrepHoit Tenpenumeit kogudukanyy MYII Bo
MHOTMX CTPaHax CTajo0 BKIOYeHMe B 3akoHbl 0 MYII pasnenos, mocBALeHHBIX
BorpocaM MI'TI: rpaskgaHcKas mporeccyanbHas IpaBo- U J1eeCIIoCOOHOCTD MHO-
CTpaHLIeB, MEXIYHAPO/IHAsl MO/ICYAHOCTD, BBHIIOJHEHVE IOPYyYeHUII NHOCTPaH-
HBIX CY/[JOB, IPM3HAHME U MCIIO/IHEHNEe MHOCTPAHHbBIX CyAeOHBIX pelleHuit. ITu
VMHCTUTYTBI TECHO CBA3aHbI C MHCTUTYTaMM KOJUIM3MOHHOTO PEryMpoBaHuA U
nogunHATCA o61yM npasywiaM MYIL. OHu CTaHOBATCS OPTaHMYHON YaCTBIO
KOMIIJIEKCHBIX 3akoHOB 0 MYII, Ho o MHeHuto B. Kucuns, BkItodyeHne aTux npo-
1eccyanbHbIX HopM B I'K He normano®.

Ecnu takoe pelieHne 1 He OTIMYAETCSA JIOTMYHOCTBIO, OHO JIy4lle, YeM IIPo-
CTas BHYTPUMOTpaceBasd WM MeXXoTpacneBasa Kogudukanysas MYIIL. BosmoxxHo,
TaKOe pelleHye lake ydlle, 4eM IPUHATIE ABTOHOMHOIO OTPAC/IeBOrO 3aKOHA
o MYII, He copepikalero npoueccyaabHbIX HOpM. IIepBblit Bompoc — 3T0 ycTa-
HOBJIEHNE MEX/yHapOJHON IOPUCAMUKINY, X TOTBKO IOTOM BO3HMKAET BOIIPOC
IIPYMEHVMOTO IIpaBa; HanbosIee TPYAHbIN IPAKTIYECKNIl BOIIPOC — IIPU3HAHUE
I VICTIIO/THEHMe pellleHus Cyfia 3a pybexxoM. C TOYKM 3peHMs JIOTUMKM 3aKOHOJ[a-
TenbcTBO 110 MUII 1esrecoo6pasHoO CTPYKTypUpOBaTh IO 3TO TpuUajie, KOTopas
JIOJDKHA IPeiBApATHCA OOIIMMI TI0/I0KEHVAMY, IPVHIMINATbHBIMY IJIA pellle-
HIA KaK KOJUIM3MOHHBIX, TaK Y IPOILeCcCyaTbHBIX IPo6JeM (3allTHbIe OTOBOPKI,
KBa/MpUKaLNsA, YCTAHOBJIEHIE COJepP>KaHMsA MHOCTPAHHOIO IpaBa u T.j.). [lna
IpaBoINpuMeHeHrs yrobHee u addexTrBHee, KOI/Ia 9T HOPMbI 3aKpeIUIeHbI B
OJJHOM aKTe, ITyCTb STO ¥ He aBTOHOMHBII 3aKkoH 0 MYIL

[Tpu xoMIUIeKCHOIT BHyTpuoTpacieBoit koguduxanuyn MYIT/MITI konmmsn-
oHHble HOpMbI U npaBwia MI'TI nomeiarorcs B OyiH HOPMaTHUBHBIN aKT B Ka-
YeCcTBe ero OTIebHOrO 000C00/IeHHOrO paszena. TakuM 06pa3soM JOCTUTAIOTCS
€[IMHCTBO IIPaBa, €r0 KOMIIIEKCHOCTb ¥ CUCTEeMHOCTb. KOMIIIEKCHBIT BHYTpUO-
TpacieBoit criocob kopmdukanyy MYII mokaspiBaeT, 4TO 3aKOHOZATENIb HE TO-
TOB BOCIPMHIMMATD €r0 KaK CaMOCTOATENbHYI0 OTPac/b NPaBa, HO OCO3HAET aB-

¥ Kucunp B. Henpsst oTKmagpiBaTh mpuHsTHe 3akoHa. Available at: URL: https://pravo.ua/ar-
ticles/nelzja-otkladyvat-prinjatie-zakona/ (gata obpamenns: 10.05.2021)
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TOHOMHBII ¥ 0c06bIN1 XapakTep HopM MYII u ero HepaspriBHYIO cBsA3b ¢ MITI.
ITpu TakoM criocobe rinaBHble mpasuta MYIT/MITI cocpegoToueHbI B OTHOM BHY-
TPeHHEeM MCTOYHUKE, HeT pa30pOCaHHOCTH, AyOIMPOBAaHNUA U IIPOTYBOPEYMBBIX
¢dopmynupoBok. 'K — 0CHOBHOI ICTOYHMK YacTHOTO IIpaBa; BK/IIOUEHME B HETO
MHMYII/MITI geMOHCTpUpPYET BaXKHOCTb PEryIMPyeMbIX OTHOILIEHNIA.

J306peTeHne KOMIUIEKCHOTO BHYTPMOTPACIEBOTO CIIOCO0a KopmuKaumum
MUII npyuHafIeXNUT TaTMHOAMEPUKAHCKOMY KOHTHMHEeHTY* — B 1916 r. B bpa-
sumu 6su1 ipuHAT 'K, BBomHbI 3akoH (B3) kK KOTOpOMY comepKal OCHOBHbIE
nonoxxeryss MUIT/MITI. B cBsi3u co Bropoit MupoBoit BoitHOII 11 GecrpeliefieHT-
HBIM IpuTOKOM MMurpanToB K ['K (1916) 6611 paspaboran HOBbI B3 (1942), ce-
pbe3Ho pedopmupoaBumit perynupoBanue chepst MUIL. B 6pasunbckom MYII
BOCTOP>KECTBOBA/I TEPPUTOPUAIbHBII ITIOAXO/, B YaCTHOCTH, IMYHBII CTAaTYT CTasl
ollpefieNIATbCA IIPABOM JOMULMINA, 2 He 3aKOHOM TpaK#aHcTBa. Ilo MHeHMIo
OpasMIbCKUX YYEHBIX, «9TO CUMTAETCS CaMbIM OO/IBIIMM VM3MEHEeHMeM, BOILIO-
IIeHHBIM BO BBogHOM 3akoHe Kk I'paxanckomy kopekcy 1942 ropa» [Araujo N.,
Guedes de C. Saldanha F., 2013: 77]. B 2002 r. B bpasunuu npunsar Hosbiii ['K, HO
B HETO IepeHeceH NpexxHunit B3, ecrecTBeHHO, IpeTepIIeBIINii MHOTO U3MEHEHNI
nocrne 1942 r. ITpu noproroske I'K (2002 pen. 2018) paspabaTbiBanmnuch 1 MPOEKTHI
HOBoro B3, HO oHM ObLIN 3aKOHOaTeNneM OTBeprHyThI; HOBBI 'K (2002) npensa-
psiercs crapbiM B3 (1942). B 2015 r. npunat Hosbiii ['TIK, oTAenpHbIe TOT0XKeHNA
KoToporo nocssamensl MITI

Yerkoit crpykTypbl MUII 3akoHOaTENDb HE IIPEIOKIIL: CHAaYa/Ia 3aKPeI/IeHbI
npasuia Beibopa npumenumoro npasa (ct. 7-11 B3 I'K), motom — nopmsr MI'TI
(ct. 12-19), cpemy KOTOPBIX eCTh OTAENbHBIE 061Ve oNToKeHMs (oOpaTHas OT-
CBIIKA, ITyO/IMYHBI TTOPANOK, YCTAHOBJIEHNE COAEP>KaHMs MHOCTPAHHOTO 3aKO-
Ha). bpasunbckoe MYIT «crefyeT TpaguIIOHHO CCTeMe KOJUIM3MIOHHOTO IIpa-
Ba, BK/IIOUAOIlell KOCBeHHbIe ITpaB1/Ia ABYCTOPOHHETO XapakTepa»® [Araujo N.,
Guedes de C. Saldanha F., 2013: 77]. B urore Ko/mM3nMoHHbIE HOPMBI, HECMOTPSI
Ha BCe HOBEJI/IBI, SIBJISIIOTCS «[PEBHUMI» Y He COOTBETCTBYIOT TPeOOBaHMAM 00'b-
eKTMBHOJI peallbHOCTHU. I'7TaBHOE — 3aKOHOJJaTeNbHO He 3aKpeIleHa aBTOHOMMA
BOJIUI CTOPOH fla)Ke B JIOTOBOPHBIX OTHOIIEHMAX. bosee TOro, BO3MO>XKHOCTb aB-
TOHOMMM BOJIM JIO CVX IIOP OCIIAPMBAETCS OT/e/IbHBIMY OPasuIbCKIMM YI€HBIMU

# U poBonpHO gaBHO — B ['K Aprentunst (1869) comepykanmuch Kak mpaBuia Beibopa mpume-
HUMOTO IIPaBa, TaK ¥ MONOKEHNA O MEXYHAPOIHON I0PUCAVKIININA.

¥ «Ko/IM31OHHBIE HOPMBI — HOPMBI KOCBEHHOTO XapaKTepa, KOTOpble BMECTO IIPSIMOrO
paspenrenns quaestio juris («BOIIpocoB mpaBa»), IJTABHBIM 00pa3oM yCTAaHABIMBAIOMUX (AKTHI
WV TIpaBoBble 00513aTeNIbCTBA, YKA3bIBAIOT JIMIIb Ha IIPABOBYIO CUCTEMY, B KOTOPOIl HEOOXORN-
Mo uckarb petetre. C Apyroit CTOpOHBI, CYIeCTBYIOT [BYCTOPOHHNE ITPABI/IA MEXAYHAPOJHOTO
JaCTHOTO IIpaBa, KOTOPbIe OTBEYAIOT Ha BOIpPOC: «Kakoe IIpaBo IpUMeHNMO K JAHHOMY CIOPY?»,
B OT/IMYNE OT OFHOCTOPOHHNUX IIPABII, KOTOpPBIe OTBe4YaoT Ha Bonpoc: «Korjga mpumensiercst Ha-
I[MOHA/IbHOE 3aKOHOAaTenbCTBOY»» [ de Araujo N., Guedes de C. Saldanha E, 2013: 77].
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[Tiburcio C., 2013: 11-37]. KoneuHo, cype6Has paKkTHKa 1 MeXX/yHaPOHbIE CO-
I7IallleHNsI KOPPEKTUPYIOT CUTYalMI0, HO B COBPEMEHHOM 3aKOHOZATEe/IbCTBE I10-
RoOHBIIT Tofxox HeporyctuM. Tem He MeHee eHHOCTb B3 T'K Bpaswumnu neocto-
pyMa — 3TO «perylIMpoBaHMe MOXKET pacCMaTpMUBATLCA KaK IPeJBOCXUTUBIIEE
COBpeMeHHbIe TeH/IeHINM O0beIVIHEHVSI B OHOM HOPMAaTVBHOM aKTe BOIIPOCOB
KOJIIN3MIT 3aKOHOB U KOJUIM3UI I0PUCAVIKIMIT» .

Kak 3To [y11 Hac HM CTpPaHHO, HO OJHA M3 CaMbIX YCIEIIHBIX MOJe/IeNl KOM-
IJIEKCHOTO BHYTPUOTPACIEBOTO Crlocoba Koamdukanym peannsosaHa B [lepy —
I'K (1984) (Kuura X «MeXgyHapogHOe JacTHOe TpaBo», CT. 2046-2111). Panee
HopMbl MUYII copeprxanuce Bo BBogHoM 3akone k I'K (1936), Ternepp 3akoHO-
JaTeNlb 3aKpenmi X B OTAenbHO KHure I'K, TeM caMbIM OJ4epKHYB BaKHOCTb
BHyTpeHHero nsMmepennsa MYII u cosfgas ofiMH U3 caMbIX 3HAYMMBbIX IIPMMEPOB
ero HalMoHanbHO Kogudukauyy B JlatnHckoit Amepuke’’. OfHaKo moMelieHne
nonoxxeHnit MUII Bo BBopHBIT TUTYT B 6OJbIIEN Mepe IPOJEeMOHCTPUPOBAIO
OBl ero 3HaYeHNe 1 ClelupUKY.

I'K ITepy — opHa 13 nepBbIX KOAMPUKAIVIL, CTPYKTYpUpyomyx HopMbl MUII
10 ONTMMAJIbHON IOPUANYECKN KBamM(MUIMPOBAHHOI cXeMe: OOIIMe ITONIOXKe-
HIUA — MEXIyHapoJHas KOMIIETEHIIMA — IPMMEHMMOe IIPaBO — IpU3HaHue /
VICTIOTTHEHMe MHOCTPaHHBIX perreHnit’>. O6beM KopnduupoBaHHOTO MaTepua-
J1a, TPAMOTHOCTh (POPMY/IMPOBOK, OYEPETHOCTh perlaMeHTVPYeMbIX BOIIPOCOB
3aC/Ty>)KVBAIOT BOCXUIL[EHN A, B OCOOEHHOCTH C y4€TOM TOTO, YTO IIePyaHCKOe pery-
nupoBaHue NpuHATO o4ty 40 et Hasan. KoHedHO, 06eMbI MHOTTIX HOPM cop-
MY/IMPOBaHbI CIMIIKOM IIMPOKO U OCTAB/IAIOT YpE3MEPHBI IPOCTOP IJIA UHTEP-
mpeTanun>, aBTOHOMMS BOMM HOIYCTVMA, HO O4eHb OTPaHMYEHHO, IPUHINI
Hanboree TECHOI CBSA3M He 3aKpeIIeH — MOYKHO CZIe/IaTh ellle MHOTO 3aMeYaHMIt.
Opnako no cux nop MYII [lepy BbICOKMM I0pUAMYIECKNM Ka4€CTBOM BbI/IE€/IAETCA
B pernoHe; He 3pA B cT. 2047 'K npepycmorpeno: «IIpaBo, mpuMeHnMoe Jjis pery-
NMPOBAHNA IIPAaBOOTHOIIEHNI, CBA3AHHBIX C MHOCTPAaHHBIMM ITIPAaBOBBIMU CHCTeE-
MaMIU, OIpeJesAeTcs B COOTBETCTBUI C MEXIYHAPOJHBIMM JOTOBOPAMMU... €CIN
TaKOBBIE OTCYTCTBYIOT — COITIACHO HOopMaM Hacrosmelt Kuuru. Kpome Toro, do-
NOMHUMENbHO ABTIAMCA NPUMEHUMBIMU NPUHUUNDL U KPUMePUU, NPo6032enauieH-
Hble 00KMPUHOTL MeHIYHAPOOHO20 HACHO20 NPABA».

MUII I'Batemanbl 3aHMMaeT 0cob0e MeCTO B Psy BHYTPUOTPACIEBBIX KOM-
IJIeKCHBIX Komydukanmit: Hopmbl MYIT/MITI 3akpenyieHbl B IpoliecCyaTbHOM

% bpaswmmaA / MexXpyHapofHOe JacTHOe TIpaBo: VIHocTpaHHOe 3akoHOozaTenbeTBO. C. 180.
*! Tlepy / MexyHapofiHOe JacTHOe IIpaBo: VIHOCTpaHHOe 3aKOHOzaTenbCTBO. C. 454.

52 VI3 6oree paHHUX Kopudukanuit Mo>xxHo npusectu npumep I'K Iabona (1972 B pen. 1995)
(pasp. IV-VI YacTy miepBoii), HO TaM CTPYKTypa He TaKasA YeTKas.

53 Private International Law in New Civil Code of 1984, with Introductory Note // International
Legal Materials. 1985. Vol. 24. P. 998.
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Kojekce — 3akoHe o cyme6Hol Bnacty (1989) (I'masa II «MexyHapogHOe 9acT-
HOe IIPaBO»; NPV 9TOM YMCIO KOJUIM3MOHHBIX HOPM (cT. 24-32) 3HaYMTE/NIbHO
IIpEeBBILIAET YMC/IO HOPM, HelloCpeAcTBeHHO nocBsAmeHHbM MITI (cT. 33-35, 37,
43). OroBopka o ny6/IMIHOM HOpsfike 3akpervieHa B [aBe IV «JlokymeHTBI 13-3a
pybexa» u chopMynIMpoBaHa TaK, YTO OJHA HOPMaA OXBAaTbIBAeT KaK IIPMMEHeHVe
MHOCTPAHHBIX 3aKOHOB, TaK ¥ IPM3HaHMe/MCIIOTHEH)E€ IHOCTPAaHHBIX ITPOLIecCy-
aZIbHBIX aKTOB>*. PellleHne rBaTeMaIbCKOTO 3aKOHO/ATe A SAB/IACTCA 9KCKITIO3VB-
HBIM M TIOKa3bIBae€T TOTOBHOCTb Ha JIETa/IbHOM YPOBHE 3aKPENUTDH ITOHMMAHME
KOJI/IM3MOHHBIX HOPM KaK ITPOIleCCyalbHbIX.

Komudukaums MUII AprenTunsl npousBefieHa B ['pakTaHCKOM U TOpPro-
BoM Kopiekce (2014) (Tom IV «HopMbl MeXIYHapOZHOTO YacTHOTO IIpaBa»,
CT. 2594-2671) u yXe JOBOJIBHO MOAPOOHO NMpOaHA/IN3NPOBAHA KaK B POCCHIL-
CKOif, TaK U B 3apy6exHoit jokrpune [Zytkiewicz N., 2017: 297-335]. YmecTHO
HOJYePKHYTD, YTO Ha Pa3pabOTKy apreHTMHCKOTO peryipoBaHNs OYeHb 0O0/Ib-
moe BauAHue okasan ['K Ilepy. Tom IV I'TK ApreHTHBI — KOMIIJIEKCHAS BHY-
TpuoTpacnesas kogupuxauys MUII/MITI, ogHako OCTpOeHHAA II0 HEIIOTHOM
cxeMme: o0IIasg 4acTb — MeXAyHapojgHas IOPUCAMKINA — IPYMEHMMOe IIPaBo.
Ouenb Ba)kHas 4acTb (IIpU3HAHME/UCIIONHEHNE NHOCTPAaHHbIX IPOIleCcCyalTbHbIX
aKTOB) OTCYTCTBYeT, 160 3TU BOIIPOCHI HAXOAATCS B KOMIIETEHLIMY IPOBUHINIA,
a He Qepmepanuu. B apreHTMHCKOM JOKTpUHE YTBEP>KHAETCA, YTO VICKIIOYEHUe
HOPM O NPU3HAHUM U MCIIOJTHEHUM PeIlleHNII MHOCTPAaHHBIX CYl0B METO/IO/IOTH -
YeCK! Hey/lauHO: He3aBepIleHHOCThb cucTeMbl MI'TI mpensATcTByeT rapMOHUYHO-
MY pa3BUTHMIO HaMoHaIbHOTO MYII ApreHTuHBI, 1 B UTOTe KOAVPIKALIVIA MeeT
HEIOJHBIT XapakTep [Arroyo D., 2016: 133]. OngHako B LIeJIOM ¥ KO/UIM3MOHHOE
perynuposanue, 1 HopMbl MI'TI ABIAIOTCA DOCTMKEHMEM U COOTBETCTBYIOT CO-
BpEeMEeHHBIM BBICOKMM CcTaHAapTaM. [Tpy aToM HayuyHOe c000IecTBO APreHTINHBI
BBICTYIIA/IO U IPOJO/KAET BBICTYIIATh 33 IPMHATIE ABTOHOMHOTO KOMILIEKCHOTO
kopexkca MYIT/MITI — o4epepHOI Takoil IpOeKT ObUI OIy6/IMKOBaH B 2016 T.

3aknoueHue

[TopaBnsitoiiee  6OMBIIMHCTBO JIATMHOAMEPUKAHCKUX CTPaH IPENIIOYnTa-
eT IyTb BHyTpmoTpacneBoit kopudukanyy MUIIL. bonpumias mx 4acTh mmeer
IIPOCTYI0 BHYTPMOTPACTIEBYI0 KOAMMUKALNMIO, T.e. KONIM3UOHHOE perynupoBa-
Hle TIOMeIaeTcsl BO BBOZHBIN 3akoH (otmenbHbl pasfen) K ['K, Hopmbr MITI

> Cr. 44. 3amuTa obuIecTBEHHOro NopsaKa. He MMeOT JelicTBUTENbHOCTY WM CUIBL B Pe-
cry6rmke I'BaTeMaa 3aKOHBI, OTOXKEHMA U MOCTAHOBJICHNA IPYTUX CTPaH, KaK M MHOCTPAHHBIE
TOKYMEHTBI MM CIelaibHble MONI0KEHMs, €C/IM OHM NOAPBIBAIOT HAIVIOHAJIbHbIN CyBEPEHUTET,
nporusopeyar Ilomrnyeckoit koHcTuTyumu Pecriy6mikn IBaTemara mmy OCHOBaM OOIeCTBEH-
HOTO HMOpAJIKa.
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BK/TIOYAIOTCA B IPOIleCCyanbHbIe KOMIeKChl. Takoil myTh 6bUT BOCTpeOOBaH [0
1990-x rr. — B aTnx crpanax 'K 6pum npunatel B 1857-1987 rr. V3 Bcex ma-
TUHOAMepUKaHCKUX Kopnepukanmit MUII, paspaborannbix B XXI Beke, 1o myTn
IIPOCTOI BHYTPMOTpAc/ieBol KOoAM(UKAIMM TIOIIeN TOMbKO 3akoHopaTenb Ily-
5pTO-P1KO, He ABIAIIErOCA CyBEPEHHBIM TOCYAAPCTBOM, a MIMEIOIIET0 0COObIN
TeppUTOPUATIbHO-OTIUTUIECKIUI CTATyC™.

CoBpeMeHHDII! TATMHOAMEPUKAHCKII 3aKOHO/IaTeNlb, NMPeAIIOYNTAIINI KO-
nudunyposatb MYII B pamxax 'K, BeI6MpaeT KOMIIIEKCHBIN BHYTPUOTPACTIEBO
CII0Cc06 — OTHENbHBIN pasfieNl KOJeKca, IPOAYMaHHO 1 YeTKO CTPYKTYpUpPOBaH-
HBIIl, COJIEP)XUT KaK MpaBuIa BbiOOpa mpaBa, Tak u HOpMmbl MITIL. Tlogo6Hbiit
TIOZIXOJI, IIPe/ICTaBIIACTCS 60/Iee CUCTEMHBIM 1 COOTBETCTBYIOIIUM MOTPEeOHOCTAM
pasBuTus orHommeHnit cepsl MITI, Ho ¢ TOUKM 3peHns yRoOCTBa /1A IPABONIPH-
MEHEHMS, TIOTHOTBI ¥ OIPE/Ie/IEHHOCTY PEryIMPOBAHNsA YCTyTaeT KOMILIEKCHOM
aBTOHOMHOII Kopudukanyy MYIT.

B maTHOaMepMKaHCKOM peroHe HeT IPUMePOB IPUHATUA aBTOHOMHOTI'O OT-
pacnesoro 3akoHa o MYII, cofepikaiiero Ton1bKO KONIM3MOHHBIE HOPMBI. DTOT
IYTb COBEPIIEHHO He BOCTPeOOBAH B PErMOHe. 3aTO aKTVBHO IPMHNMAIOTCA KOM-
IIeKCHBIe aBTOHOMHBIe 3aKOHBI (koziekcbr) MYIL. K coxaneHuto, camble MHTepec-
Hble aKTbl HaIOHAIbHBIX Koaudukanyii MYII — KoMIieKCHble aBTOHOMHBbIE
3aKOHBI (KOJIeKChI), TpuHsATHIe B Berecyane (1998), [Jommunkanckoit Pecrrybnmxke
(2014), [Taname (2015), Ypyrsae (2020) — ocTanuch 3a paMKaM MCC/IeSOBAHI.
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Abstract

The codification of legislation on Private International Law (PIL) is a process represent-
ing the structural and substantive ordering of legal rules to systematize and optimize the
regulation of private law relations that have a legally significant connection with the legal
order of two or more countries. It is advisable to designate the following methods of codi-
fication of PIL. Intra-branch codification — the act of general codification of civil law in-
cludes a special section that regulates most of the institutes of PIL. Within the framework
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of this method, two main forms of its result can be distinguished: a) a simple intra-branch
form where the regulation of the general part of PIL and the rules for choosing the appli-
cable law is allocated in a separate section of the Civil Code. The rules of International Civil
Procedure (ICP) are fixed in the acts of codification of civil procedure law; b) a complex
intra-branch form where the act of codification of civil law includes the institutions of the
general part of PIL, conflict-of-laws rules and rules of ICP (jurisdictional and procedural
rules). Inter-branch codification — the act of general codification of civil law includes a
special section containing the main rules and institutions of PIL. Separate institutions of
the Special part of PIL are included as independent sections in the acts of special branch
codifications. Autonomous branch codification — the adoption of a special law codifying
the general provisions and conflict-of-laws rules of PIL. Complex autonomous codifica-
tion (full-scale codification of PIL/ICP) — the adoption of a separate law or code contain-
ing both the fundamental principles and conflict-of-laws rules of PIL and the main rules
of ICP. The modern legislator demonstrates all the variety of forms and ways of codifying
PIL, while it is interesting to see what preferences are shown by certain countries. The
legislation of Latin American countries is chosen for the analysis, since from the middle
of the 19th century to the present time, the processes of codification of PIL are extremely
active there. According to the results of the study, it is concluded that the majority of
Latin American countries choose the path of intra-branch codification of PIL (its simple or
complex form). This method of codification is not free from drawbacks; the best option
is a complex autonomous codification, which has a three-part structure: (1) international
jurisdiction, (2) applicable law, (3) recognition and enforcement of foreign judgments and
arbitral awards. In writing this study, the authors used the methods of formal logic, com-
parative law, and the historical method.
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YcTaHoBneHune cyaeOHoM
IOPUCAUKLUM MO Ccnopam
B KMOepnpocTpaHCcTBe
Ha npumepe CLUA

J1.B. TepenTbeBa

JdoueHT, kadenpa mexagyHapogHoro 4yactHoro npasa MOCKOBCKOIro rocynapCTBEHHOIO
iopugmnyeckoro yHusepcuteta umenun O.E. Kytaduna (MIMOA), kaHnanaat iopnanyeckmx
Hayk. Agpec: 123242, Poccuiickaa depepauuns, Mockea, Cagosas-KygopuHckas yn., 9.
E-mail: terentevamila@mail.ru

AHHOTaAUMSA

B ycnoBusx pasBmtns COBPEMEHHbLIX LMPPOBLIX CPEACTB KOMMYHMKALMM BCTAET BOMPOC,
HACKOJIbKO afanTuBHbIM OyAeT MexaHU3M yCTaHOBNEHUs cyaebHOM iopucamkumm no pas-
PELUEeHNIO TPAHCTPaHUYHbIX YACTHOMPABOBbLIX CMOPOB HA OCHOBAHUM MMOKUX IOPUCOUKLN-
OHHbIX MPUBA30K MO OTHOLLEHUIO K KPUTEPUSM, OCHOBAHHbBIM UCKJTIOYNTENIBHO Ha XECTKOMN
TEPPUTOPUASIBHON NTOKANM3aunmn 3N1EMEHTOB NPaBOOTHOLLEHUS. B cTaTtbe BbIABASIOTCH Kak
MO3UTUBHbIE acneKTbl F’MOKNX KPUTEPMEB YCTAHOBEHUS IOPUCAMNKLUMMA, BbIPAXEHHbIE B TOM,
4TO HapyLUEeHME 3aKoHa TOr0 UM MHOMO roCcy4apcTBa He BCerga CBA3aHO C NPUCYTCTBUEM
Ha ero TeppuTopum GU3NYECKOro N LPULANYECKOro N1ua, Tak U HeraTMBHbIE acnekThl B
BUAE YBENINYEHUS BEPOATHOCTU IOPUCONKLIMOHHOIO KOHMNNKTA, KOTOPbIN OCOOEHHO OTHET-
NINBO NMPOSBASETCS NPU OCYLLECTBAEHUM AEATENbHOCTU B MHOOPMALMOHHO-KOMMYHUKALM-
OHHOM MPOCTPaHCTBE Ha nnatdpopme kmbepnpocTpaHcTBa. MpobnemMbl KOHPAMKTA IOPUC-
OVKUMIA akTyannanpyloT obpalleHne aBtTopa K uccrenoBaHmio dopm NposiBieHnst CBA3eN
4aCTHOMPABOBOIO OTHOLLEHNS 1 rOCyAapcTBa Cyda, paccmaTpmBalowero crnop. BbigcHs-
€TCSl, HACKOJIbKO MPOSIBNIEHNE CBA3EN 9/IEMEHTOB NPaBOOTHOLLEHMS U FOCYAApCTBa Ccyaa B
3MOXy pa3BUTUS KMOEPNPOCTPAHCTBA OT/IMYAKOTCA OT MPEACTAaBNEHUA O CBA3U, UMEBLUMX
MecTo A0 ero dpopmMmupoBaHus. MposoaunTcs aHanm3a paspadoTaHHbix B CLLIA orpaHuunTens-
HbIX ME@XaHM3MOB MPUMEHUTESIbHO K OTHOLUEHUsSIM B knbepnpocTpaHcTee (TecT Kongepa,
TecT 3unno). dopmynupyeTcs BbIBOL O HEOOXOAMMOCTU UCMOJIb30BaHNS NMPaBONpPUMeHU-
TeNbHbIMW OpraHaMu MHOr0acnekTHOro And@epeHUNPOBaAHHOrO aHann3a, BKJOYaloLWero
1nccnenoBaHMe BCer COBOKYMHOCTU CYOBbEKTMBHbIX, OOBbEKTMBHbIX 1 NMPAaBOBbIX (HaKTOPOB.
K cybbekTBHbIM akTopamM OTHOCHAT aHaIM3 3auHTEPECOBAHHOCTU UCTLLOB B PaCCMOTpe-
HUW cropa B CyAe UCTLA; OLEeHKy BpemMeHu, nexaliemM Ha OTBETYMKE MPU PACCMOTPEHUM
[ena B cyae Apyroro rocygapcTsa; LeneHanpaBaeHHYI0 AeATeNlbHOCTb OTBETYMKA Ha CTpa-
Hy cyda; NpeaBnaeHne OTBETYMKOM BO3MOXHOCTM PaCCMOTPEHUS Cnopa B rocyaapcTBe
cyaa. Kuncny o6bekTMBHbIX GaKTOPOB OTHOCAT XapaKTep M KOMYECTBO CBA3EM 3/IEMEHTOB
CMOPHOro NPaBOOTHOLLEHMWS C roCcyaapcTBOM cyaa. lNpaBoBble GakTOpbl MPOSBAATCS B My-
6/1MYHO-NPABOBLIX MHTEPECAX FroCyAapcTBa CyAa B PAaCCMOTPEHUM cropa. [MpuMeHnTenb-
HO K cnopam B KnbepnpocTpaHCTBE aBTOPOM MPELNIOXEHA OPUEHTUPOBOYHAS KOMOUHALNS
COOTHOLUEHUSI 0OBbEKTMBHbIX, CYObeKTUBHbLIX PakTOPOB MPW YCTAaHOBJIEHUN TECHOW CBSA3U.
Mpwn HanMcaHnn cTaTb NPUMEHEHbI YaCTHO-HaYy4YHble METOAbI: GPOPMabHO-IOPUONYECKUIA,
CpaBHUTENbHO-MPAaBOBOM, COLLMONOrMYECKUI, a Takke MeToabl GOopManbHOM OrMku (aHa-
nn3, CMHTE3, abCcTparnpoBaHue, KOHKPEeTM3auus, AeAyKUNS, MHOYKLNS, aHanorvs).
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KnwoueBblie cnosa

IOPUCONKLMS, MeXOyHapOoOHO-MpaBoBble 00s3aTenbcTBa, KMOEepnpoCTPaHCTBO, WHMOP-
MaLMOHHO-KOMMYHMKALMOHHOE MPOCTPaHCTBO, KOHMIKT I0PUCAMNKUWIA, TecT 3Unno, TecT
Konpepa.

BnaropapHocTu: cTaTbs NoAroToBeHa Npu noaaepxke Poccuiickoro ¢poHaa dyHoameH-
TanbHbIX nccnenoBaHuii, npoekT N2 18-29. 1606.

Ana umtupoBaHusa: TepeHTbesa J1.B. YcTaHoBneHue cynebHoM lopucamKUMM Mo cropam
B kubepnpocTpaHcTBe Ha npumepe CLUA// Mpao. XypHan BbicLlen wKobl 3KOHOMUKN.
2021. N2 2. C. 236-261.

YAK: 341.9 DOI: 10.17323/2072-8166.2021.2.236.261

BeepeHue

VHTeHCcUUKaILMA MEXAYHAPOZHOTO TOPrOBOro 000pOTa, MUTpALUs, BO3-
pocue 00beMbl TYPUCTUYECKUX IIOTOKOB U PsJ MHBIX (paKTOpoB 00yC/IOBUIN
aKTyaJIbHOCTb MOJIE/IV YCTAHOBJICHN CyAeOHOI IOPUCAVIKIINN Ha OCHOBE TMOKIX
Ha4a/l C Y4eTOM IIMPOKVUX AMCKPELVOHHBIX OTHOMOYNIT PAaBOIPYMEHUTEb-
HBIX OpPTaHoB. V/IHTerpauyus o01ecTBeHHbIX OTHOLIEHNI B KNOepCpeny JOIOTHY-
TEIbHO MOJJY€PKHY/Ia HECOOTBETCTBIE COBPEMEHHBIM BbI30BaM OCHOBAHMIT yCTa-
HOBJ/IEHMs Cy[,eOHOI IOPUCANKIINY, IOCTPOSHHBIX TO/IBKO JIMIIb Ha (PU3MYECKOI
JIOKQ/IVI3aIUYl 97IEMEHTOB CIIOPHOTO IIPAaBOOTHOIIEHVS Ha TOV VIV MHOV Teppu-
TOPUMNL.

B cBs3u ¢ 9TMM MMeEHHO I'MOKMe IOPUCAMKIMOHHbIE NMPUBA3KM (OCHOBAaHUA
YCTAQHOBJIEHNUs CYeOHOI IOPUCAVKIINIA [0 paspelieHN0 TPAaHCTPAHMYHBIX JacT-
HOIIPABOBBIX CIIOPOB) H€MOHCTPUPYIOT OOJBIIYIO CTeIIeHb aJalITUBHOCTY K OTHO-
IIEHVSIM, KOTOPbIe CKIafibIiBaloTCs B Knbeprnpocrpanctse. Kak ormern I1. bep-
MaH, Ipy 6e3yC/IOBHOI 3HAYMMOCTHU TE€PPUTOPUATIBHBIX I'PAHNUI] YCTAHOBJIEHVE
IOPUCAVIKIIY TONTBKO Ha OCHOBE IIPUBS3KM OTHE/NIbHBIX 3/IEMEHTOB CIOPHOTO
IPAaBOOTHOIIEHVSI K TOV VI MHOI TEPPUTOPUY He SIBJISIETCS eIVHCTBEHHO BO3-
MO>KHBIM pellleHVieM PUCIUKIMOHHOr0 Borpoca [Bermann P., 2002: 543, 544].

CoBpeMeHHBIII YPOBEHDb 3JIEKTPOHHBIX CPEICTB KOMMYHMKALIMIT KapAHAIb-
HO MeHseT IpeJCTaB/IeHle O IPUCYTCTBUM OTBETYMKA Ha TEPPUTOPUU CTPAHBI
CyZia VJIU O CBSI3Y IIPAaBOOTHOLIEHS C JAHHBIM CYAOM. VICXO[is 13 3TOTO, CTPaHbl,
IIPaBO KOTOPBIX IIpeyCMaTpUBaeT IOPUCANKINOHHbIE OCHOBAHIIS, IIOCTPOECHHbIE
VICK/TIOYUTENBHO Ha TEPPUTOPUAIBHOI JTOKAIU3ALUM TeX WIM MHBIX 9JIEMEHTOB
CIIOPHOTO IIPABOOTHOLIEHVS, BBIHY)X/IEHBI UTH 110 ITYTH MX afallTal[uy K CIel-
ndrke KnOEPIPOCTPAHCTBA.
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B pa6ote M.B. MaxopuHOJ1, TIOCBSIIEHHON BOIIPOCaM KOH(MIMKTA IOPUCHMK-
LIV ¥ KOJUIM3UY IIPaBa B YCIOBMAX KMOEPIIPOCTPAHCTBA, BBICKA3aHO MPEAIIONOKe-
HIIe 0 HEKOTOPOM IIpeyBe/IMYeHNY YHUKAIbHOCTY KMOEPIIPOCTPAHCTBA B JOKTPUHE
BBUJLY TOTO, YTO «IA CHEL[MaICTOB B 0O/TACTy MeXXIYHAPOLHOTO YaCTHOTO IIpaBa
HET OTKPOBEHMA B TOM, YTO Bpe]l, IPUYMHEHHBIN IPaXXJaHMHOM CTPaHbl A, MOXKET
BO3HUKHYTb B MHOI IOPUCAUKINY, OY/ib TO Ja>Ke MOCPECTBOM CETEBBIX TEXHOIO-
ruit, 160 Bpey| BO3HMKAET He B BUPTYa/IbHOM KIOEePIIPOCTPAHCTBE, & HA TEPPUTOPUN
rocypapcrsa B». ABTOp mosaraet, 4TO A PeryIMpOBaHNUA NAHHBIX OTHOLIEHUI
MEXIyHapO/JHOE YacTHOE IIPaBO Y>Ke PacIliosiaraeT psARoOM MHCTPYMEHTOB B B
KOJ/UIM3MOHHBIX HOPM, YHUQUKALMYM ¥ TapMOHU3ALMY, CIIOCOOOB pasperieHus
KOHQIUKTA I0pUCAVKINI U lex mercatoria [Maxopuna M.B., 2020: 230-253].

BesycnoBHO, 3¢ deKTUBHOCTD YKa3aHHOTO MHCTPYMEHTapus Ipu BbIOOpe Cy-
JIOM NIPYMEHMMOTO IpaBa K OTHOLICHMSAM, PeaIM3YIIMMCA B KUOepIpOCTpaH-
CTBE, HE BbI3bIBAET COMHEHMII. Y Ka3aHHbI IIPOLECC IPOUCXOAUT B paMKaX OTHON
IOPUCAVIKIINY, TTie TIPAaBOIPUMEHUTENbHBIN OPraH VICIIONb3yeT pa3paboTaHHbIE B
COOTBETCTBYIOI[EM TOCYapPCTBe NPMEMbI U TEXHUKY BbIOOpA IPUMMEHMOTO IIpa-
Ba C CONYTCTBYIOIIMMMU CpeICTBaMy, IO3BOJIAIIIMMIU B M3BECTHBIX IIpefie/iax
OTpaHMYMBATD €ro NpUMeHeHMe. B cBA3M ¢ yeM 37iecb TPYAHO COITACUTBCA C 3a-
pyOeXXHBIMU aBTOpaMy, KOTOPBIE 110J; KOH(GINKTOM IOPUCAVKINIT HOHMMAIOT He
TOJIBKO BBIOOP KOMIIETEHTHOTO CyZia, HO U mpuMeHumoro npasa [Collier J., 2012:
8-10]; [Kebede A., Kassim S., 2009: 38].

[Tpouecc mpuMeHeHNsI MTHOCTPAHHOTO IIpaBa He MOXXeT OBITh HAIpaB/IeH Ha
yMaJIeHe CyBepeHNTeTa JPYINX TOCYAApCTB Py oIpefesieHnu cepbl TeiicTBIA
CBONX 3aKOHOB. Pea/bHBII KOHQIUKT I0PUCAUKIVI IMeeT MeCTO IPY PelleHN N
HEepPBUYHOTO BOIIPOCA BBIOOPA KOMIIETEHTHOTO Cyfia II0 PACCMOTPEHMIO COOTBET-
CTBYIONIETO Jie/Ia, TOTEHI[MA/IbHO 3aTParuBaloIlero IPUCAUKLINIO U CyBEepEeHUTET
IBYX 1 6071ee TOCyIapCTB.

[TpnHuMas Bo BHMMaHMe c1abplil yHUPUKALMOHHBI Ipoliecc B chepe cymed-
HOII IOPUCAMKINY, IPU3HAHNA M IPUBEJEHNA B UCIOTHEH)e NHOCTPaHHbBIX Cy-
IleOHBIX peIleHMIt, C/IeiyeT OTMETUTDb He CTOIbKO IIpeyBeIYeHle YHUKATbHOCTY
K1OepIpOCTPaHCTBa, CKOJIPKO aKIIEHTMPOBaHMe BHUMaHUA Ha ero crennduxke,
YMHO>Xalo1Iell Ipo61eMy KOH(IMKTA I0PUCAUKIINIL.

1. JlocTynHoCTb MHPOPMaLUU B KNOEpNpPOCTPaHCTBE
KaK OCHOBaHMe YCTaHOBJIEHUS IOPUCAUKLUN

HocrynHocTh MHPOpMALY B KMOSPIIPOCTPAHCTBE MOPOXKAALT CUTYAIMM KaK
OTpUILIATEBHOI I0PUCAUKIMY (KOTZIa HY OIVH U3 CYIOB He cunTaeT cebsi KoMIe-
TEHTHBIM 10 PAaCCMOTPEHMIO COOTBeTCTBYIomero cropa) [[Ilebanosa H.A., 2002:
133-140], Tak 1 MyIbTHIOPUCAMKINU (KOTAAa HECKOTIBKO CY[OB IPMU3HAIOT CeOs
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KOMIIETEHTHBIMM 10 Pa3peIleHNI0 COOTBETCTBYIOIIETO Jle/Ia), YTO B YCTIOBUAX KM-
OepIpoCTpaHCTBA IIPOUCXOANT Yallle BCEro.

JlaHHBI acleKT MOXeT OBITh IPOWUIIOCTPUPOBAH PARXOM NpuMepoB. DaxT
BUPTYaIbHOTO IPUCYTCTBUSA OTBETYMKa ObUT 000CHOBaH B fiene Inset Systems, Inc.
v. Instruction Set, Inc., B KOTOpOM (emepanbHbIll OKPY>KHOII cyf KoHHeKTHKyTa
IIOCTAaHOBWJI, YTO OH 00JIaiaeT HaJyIeXXalleil OPUCAVKIIE) B OTHOILIEHUY OTBET-
gyka Instruction Set ¢ MecToHaxoXxaeHueM B Maccauycerce'. B oTcyTcTBIe MecTa
HAXOJK/IEHVA OTBETYNMKA B IITATe CyAa B BUje oduca U BeIeHN KOMMePUYeCKOil
[esITeIbHOCTY, CyZi Ha OCHOBAHWM JIOCTYITHOCTM COfiepyKalleiica Ha BeO-caiite
OTBETYMKA PeK/IaMbl YCTAHOBUII CBOIO IOPUCAMKIMIO. BbIIO 0TMedYeHO, 4To dakT
VICIIO/Tb30BaHMA BeO-caiiTa 1 TenedOHHON JIMHNN, TO3BOJIAOIIEI OCYIIeCTBIATD
OecrraTHbIe BXOJAIME 3BOHKY 13 mo60it Toukn CIIIA, cBUeTEeNbCTBYET O TOM,
4TO JIMIO JOJDKHO OBUIO TIPeIBU/IETh BO3MOXKHOCTD OBITD IIPVBJIEYEHHBIM K CYIy
moboro mrara. B mocrenyommx genax ¢akT cosfaHusa BeO-caiiTa, JOCTYIIHOTO
JI/15 TIOCeNIeHNA B TOM M/IY MHOM IITaTe, TAK)Ke PaclleHNBAJICA CylaMy B KauecTBe
JIOCTATOYHOTO OCHOBAHMSA /11 YCTAHOBJIEHNA CBOEI I0OPYUCAUKINN®,

AHanornyHeIM 06pa3oM aBCTPAIMIICKUI CYJ, YCTAaHOBII CBOKO IOPMCAVKIINIO B
OTHOLIIEHNY aMepUKaHCKoI1 Kommanuu Dow Jones 6 0ene Dow Jones & Company Inc
v Gutnick’. AMepuKaHCKOe areHTCTBO prHaHCcOBOI MHPopManym Dow Jones omy-
0/IMKOBaJIO B IIEYaTHON 1 OHJIAVIH-BepCUM XXypHana Barron’s, yapegnureneM KoTo-
POro OHa AB/IANACD, CTAThIO O IPMYACTHOCTY MCTI[A, ABCTPA/IMIICKOr0 MarHara JIx.
I'yTHMKa, K Ha/IOTOBBIM MaxuHalusAM. VicTell IpebABIUI CK B aBCTPAIMIICKII CyJL
O 3alUTe YeCTU M JJOCTOMHCTBA IO MECTy CBOETO JKUTENbCTBA. VIHTepHeT-Bepcusa
JKypHala HacuMThiBana nopsagka 550 000 mopmmucymMkos, U3 KOTOPBIX Bcero 1700
6pUm 13 ABcTparmyu. BepXoBHBI Cyl ABCTpasvy ITOCTAaHOBWIL, YTO (PAaKT JOCTYII-
HOCTY Be0-caiiTa ABJIATCSA OCHOBAaHVEM YCTAHOB/ICHNSA I0PYUCAVIKIINY, YTO IIPEJIIO-
JIaraeT BO3MOXKHOCTb (PaKTHUYeCKM JIF0OO0TO U3fjaTe/Ist OHJIAIH U3JJaHNA IIPUBIeYb K
CyZly B CTpaHaX IPaKJaHCTBa WM MECTOXUTeNbCTBa UCTHOB. CyJ yI0BIETBOPUII
TpebOBaHNA UCTIIA, OTMETHUB, YTO, €C/IM COObITHE B VIHTepHeTe IPONCXOINT OJHO-
BPEMEHHO «Be3J1e», 3TO HE 03HAYAET, YTO OHO MIPOUCXOMUT «HUTTE».

Takum >xe o6pasom 6bUI0 paccMoTpeHO feno eDate* EBpomneiickum cynoM B
(2001) B OTHOIIEHNV OTBETYMKA — ABCTPUIICKOTO PEKIIAMHOTO areHTCTBA, Pa3-
MECTUBIIETO CTaTbl0 B VIHTepHeTe, KOTOpas 3aTparusajaa 4ecTb M JOCTOMHCTBO

! Inset Systems, Inc. v. Instruction Set., Inc. 937 F. Supp. 161.

2 Maritz, Inc. v. CyberGold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996. At 1330; Humphrey v. Gran-
ite Gate Resorts, hlc., 568 N.W.2d 715 (Minn. Ct. App. 1997) at 721.

> Dow Jones and Company Inc v Gutnick (2002) HCA 56 (2002) 210 CLR 433; 194ALR 433;
77 255.

* EuGH v. 25.10.2011, Rs. C-509/09 and C-161/10, Rn. 42. Available at: https://eur-lex.europa.
eu/legal-content/DE/ALL/?uri=CELEX%3A62009C]J0509 (zara o6pamenms: 05.08.2020)
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rpaxgaHnHa ['epmManun. B cBsisu ¢ TeM, 4TO OTBETUYMK OCIAPUBa/T IOPUCAUKIIUIO
HeMmelKoro cypa, Penepanbublit BepxosHbii cyn @PI' obparmncs k EBpomnericko-
MY CY/y € BOIIPOCOM O TO/IKOBAHMUMU II. 3 CT. 5 [Ie/ICTBOBABIIIETO HA MOMEHT PacCMO-
TpeHMA cypioM Pernmamenra bproccens I B pegakuum 2001 r., KOTOpPbIiL ITpefycMa-
TPUBAJI YCTAaHOBJIEHME IOPUCAVKIVI IO CIIOPaM, BBITEKAIOIINM 13 TPaKIaHCKIX
IIPaBOOTHOLIECHMIA, Je/TMKTOB Y KBa3WIE/MNKTOB, B CylaX rocyfapcTs-wieHoB EC,
Ha TEPPUTOPUM KOTOPBIX ObII MPUYMHEH WM MOXET OBITh IPUUYMHEH yiiepo.
ITeper cymoM GBI TOCTAB/IEH BOIIPOC, MOXKET /I 3asIBUTE/Ib 0OpaIaThCA B CyJL HA
omeparopa BeO-caiiTa B CyJ| K&X/JOr0 TOCyAapCcTBa-YIeHa, I7ie JaHHBII BeO-caiiT
JIOCTYIIeH, B HE3aBUCUMMOCTHM OT MeCTa HaXOX/EeHNsS OllepaTopa, Wiy CyfeOHas
IOPUCAVIKIVA TOCYJapCTBa-4IeHa, B KOTOPOM OIlepaTop He HaXOAuTcs, Tpebyer
KaKOJ1-1100 CBA3Y C STUM TOCYAAPCTBOM?

EBpomerickmit ¢y IOCTaHOBWIL, 4YTO II. 3 CT. 5 PerlaMeHTa JO/DKEH TOJIKOBATh-
Cs1 TaKMM 00pas3oM, 4TO B CIydae IpefioaraeMoro HapyIeHus pas Jnia mno-
CPeICTBOM KOHTEHTa, pa3MelleHHOTo B JIHTepHeTe Ha Beb-caliTe, INIIO, CUNTA-
Iolllee, YTO €ro IpaBa ObUIM HapYIIEHBI, MMeeT BO3MOXHOCTb IOZIATh MCK B CYJ
roCyfapcTBa-YwieHa MeCTa yIPeKAeHNs M3aTe/IbCTBa JaHHOTO KOHTEHTA VIV CYT
rOCyJapCcTBa-4IeHa, B KOTOPOM 0a3upyeTcs LIeHTP MHTEPecoB M3JaTeIbCTBa, a
TaKXKe B CY/Ibl KXJOTO rOCY/lapCTBa-wIeHa, Ha TePPUTOPUM KOTOPOTO KOHTEHT,
pasMelieHHbI B VIHTepHeTe, BocTyneH win 661 focTyneH. [Ipu aToM cyast 06-
JTaflal0T IPUCANKIMEI TONBKO B OTHOIIEHNN yiiep6a, IPUYMHEHHOTO Ha TePpu-
TOPUM FOCYAPCTBA CY/a, PACCMATPUBAIOIIETO COOTBETCTBYIOLIEE JIETIO°.

B oTmenbHYI KaTeropuio ciaefyeT BBIENTD CIIOPbI B OTHOLIEHNY HE3aKOH-
HOTO VICIIO/Ib30BAaHNsA Pe3y/IbTaTOB MHTE/UIEKTYa/IbHOI JIesTe/IbHOCTY. XOTA Ipa-
BOBOE PETy/IMpPOBaHNe MHTEIEKTYaTbHO COOCTBEHHOCTU CTPOUTCS Ha OCHOBE
IPUHINIIA TePPUTOPUATIBHOCTY, IPEIIO/NATaoI[ero OrpaHNYeHNe [eiiCTBUA
IpaBa IpefieNiaMii TOTO TOCYAapCTBa, Ha TePPUTOPUM KOTOPOTO BO3HUK OOBEKT
VHTE/UIeKTya/IbHbIX IIPaB, OPUCAMUKILUA CY[IOB TEM He MeHee TaK>Ke YCTaHaB/IIBa-
JIach Ha OCHOBE JOCTYITHOCTV COOTBeTCTBYyIomelt nHbopmanym. Tak, B gene SG2
v. Brokat Informationssysteme GmbH (1996) Bnagenern ¢ppaHIy3cCKOTO TOBapHO-
rO 3HaKa IPebsABMI UCK BO PPAHIIY3CKUII CyZ, O HEIIPAaBOMEPHOM JICIIONTb30Ba-
HUJ CBOErO TOBAPHOTO 3HAKAa HEMEI[KMM OTBETYMKOM Ha HEMEI[KOM Bel-caiite
[Bettinger T., Thum D., 2000: 170]°.

XoTs1 HeMeLKNIT OTBETYMK HUKOT/ja He IIPOfiaBajl CBOMX TOBapoB Bo OpaHijun
U YICIIO/Ib30BAJI 3Ty MapKy TOJIbKO Ha CBOeM HeMeIIKoM BeO-caiite (brokat.de), cyn
®paHIMM YCTAHOBMI CBOIO IOPUCAUKIVIO B OTHOLIEHVUM JAHHOTO Jiella B COOT-
BETCTBUU €O CT. 5 (3) Bproccenbckoil KOHBEHIMY IO BOIPOCaM IOPUCAUKINA U
IPUHYAUTETbHOTO UCIIOTHEHNA CyIeOHBIX PeIleHNiT B OTHOLIEHNMN TPasKIaHCKIX

> Tam xe.
¢ SG2 v. Brokat Informationssysteme Gmbh, Nanterre Court of Appeals, October 13, 1996.
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¥ KOMMep4YecKyx cropos 1968 r.)”. B 060cHOBaHMe CBOETO pelleHNs CYf YKasall,
4TO IOPUCAVMKINA PPAHIIY3CKOTO Cyfla PaCIIPOCTPAHAECTCS Ha TAHHBI CIIOP BBULY
TOrO, 4TO V/IHTepHeT MMeeT I/100a/IbHBII XapaKTep U JOCTYIIHA, B TOM YICIIe ITOJIb-
3oBarenaM Bo PpaHIMM, COOTBETCTBEHHO, HapylLIEH)e IIPaB Ha TOBApPHbIN 3HAK
UIMeJIo MecTo Ha Teppuropyy Opannym?®.

Kanapcknit ¢y ¢akT [OCTyIIa K cailTy, Ha KOTOPOM ObUI pa3MellieH TOBapHBIl
3HAK KOMIIaHUY, 3aperucrpuposanHoii B CIIIA, Tak)Ke cuen OCTaTOYHBIM OCHO-
BaHMEM JI/I YCTAaHOBJIeHUA I0pUCAUKUNMM B fiene HomeAway.com, Inc. v Martin
Hrdlicka®.

B nene Twentieth Century Fox Film Corp v. iCraveTV, et al, paccMOTpeHHOM B
okpyxHoM cyge CIIIA", amepukanckas kommanus Twentieth Century Fox Film
Corp nipeybABIUIIA MICK B CBA3M C HapyIlleHMeM aBTOPCKUX IIpaB U IIpaB Ha TOBap-
HBIJ 3HAK K KaHA/ICKOJ KOMIIAHUM, BEAYIEl TPAHCIALMIO TEIEBU3MOHHBIX IIPO-
rpaMM Ha BeO-caliTe. KaHaickass KOMIIaHMA yIaBIMBaIa CUTHAT IIepefiauyl Ipo-
TpaMM IIOCPE[iCTBOM aHTEHH, PeTPaHC/IMPOBANa, a 3aTeM OLU(POBBIBAIA €TI0 C
IIOMOIIBIO IIPOTPAMMHOTr0 obecrniedeHnA U pa3Melnana Ha caiire iCraveTV.com.

PeTrpancnanma BeljaTeIbHbIX CUTHAIOB JOIYCKA/lIACh KaHAICKMM 3aKOHOM O
pamuocssiu (1985 B pen. 2010)" Ha Trepputopun Kanazpl, HO 3amnpenianach MHO-
CTpaHHBIM 3aKOHOJIATEe/IbCTBOM, B CB:A3M C 4eM iCraveTV orpaHM4mI UCIIOIb30-
BaHIe CBOero caiita xurenamu Kanansl. [Ipyu nepsom nmocemennn caiira 1monb30-
BaTe/I! JO/DKHBI ObUIM BBECTU TPEX3HAUHBIN KaHA/ICKUIT KOJ| 00/1acTH, OTMETUTD
Ha caiiTe oKHO «fI B KaHaze» 1 cormacuTbes ¢ ycmoBUAMM UCNIONb30BaHMA. Tako-
IO pojia OTpaHMY€EHNA JIETKO IPEOJO/IEBA/IIICh MHOCTPAHHBIMY T10/Ib30BATE/IAMM,
HOCelleH)e KOTOPBIX COCTaBIIANo 45% Tpaduka Beb-caiira.

Komnaunus Twentieth Century Fox Film Corp pobuBanach npefBapuTeIbHO-
ro CyzleOHOTO 3ampeTa B Ie/IAX IpefOTBpAlleH)sI HapyLIeHUs aBTOPCKMX IIpaB
U IpaB Ha ToBapHbIil 3HaK. IIpencraBurenn komnanun iCraveTV yTBepXpanu,
9TO UX AeVICTBYSA OBUIM 3aKOHHBIMMU B KaHazie 11 4TO caiiT He GBI OPMEHTUPOBAH

7 Bproccenbckast KOHBEHINA 10 BOIIPOCAM IOPUCAUKIINY Y TIPUHYAUTEIBHOTO MCIIOJTHEHNSA CY-
IeOHBIX pellleHniT B OTHOIIEHNN TPXXFAHCKUX ¥ KOMMepUecKIx cropos (27.09. 1968) // BectHuk
Bsiciiero Ap6urpaxkuoro Cyna Poccniickoit @epeparun. CrienimansHoe npunoxenne. 1999. Ne 3.
C. 196.

8 SG2 v. Brokat Informationssysteme Gmbh, Nanterre Court of Appeals, October 13, 1996.
Available at: http://is.muni.cz/do/1499/el/estud/praf/js09/kolize/web/pages/judikatura-brokat.html
(mata obparmenms: 10.11.2020)

° HomeAway.com, Inc. v. Martin Hrdlicka case (2012). Available at:http://decisions.fct-cf.gc.ca/
fc-cf/decisions/en/item/61674/index.do (mara obpamenns:17.10.2020)

1 Twentieth Century Fox Film Corp v. iCraveTV. 2000 WL 255989 (W.D.Pa). Avail-
able at: https://studylib.net/doc/7905961/twentieth-century-fox-film-corp.-v.-icravetv (zara o6pa-
menna:17.10.2020)

' 3akoH o pagmocssisu Kanagsr (Radiocommunication Act (R.S.C., 1985, c. R-2)). Available at:
https://laws-lois.justice.gc.ca/eng/acts/r-2/(naTa obpamenns: 19.11.2020)
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Ha >xutenert CIIA. Cyp 3aKkmo4mI, YTO OTBETYMK TEXHUYECKU HE B COCTOSAHUU
IpeJOTBPATUTh JOCTYII aMepuKaHles 1 npennucan iCraveTV npekpaTuThb Hesa-
KOHHYIO Ilepefjady Te/leBU3MOHHbIX curHanoB B CIIIA yepes VHTepHer.

Kak BuHO 13 IPMMEpPOB CIOPOB, BOSHUKAIOUINX M3 KOMMEPUYECK/X OTHOLIe-
HUII CTOPOH, U3 OTHOIIEHNII B c(epe MHTE/UIEKTYalIbHOI COOCTBEHHOCTH, a TAKXKe
JieTT O 3allNTe YeCT U JOCTOMHCTBA, CY/bl, KaK IIPaBUJIO, PYKOBOJCTBOBA/INCD IIPK
YCTaHOBJICHIY CBOET OPUCAMKIVN (PaKTOM JOCTYITHOCTY MH(OPMAINY Ha Teppu-
TOPUY TOCYAAPCTBa cyAa. Takoil mogxXoy Ipefonpesenier HeoOX0AMMOCTb IOCTa-
HOBKU BOIIPOCa, MOXeT /I paKT IPOCTOTO AOCTYIIAa K MHPOPMALVM, pa3MelleHHO
B KUOEPIIPOCTPAHCTBE, AB/ATHCA OCHOBAHVEM YCTAHOBJICHMA IOPUCAVKLINY CYAa
TOCYapCTBa, C TEPPUTOPUM KOTOPOTO OCYIIECTB/IACTCS JAHHBIN JOCTYII, M B KAKOM
clydae HOCTYHHOCTb MHpopManuy B CeTy MOXKeT OTpaXkaTb IPMHINUII IIPOSIBIIe-
HIIA TECHOV CBA3M 37IEMEHTOB IIPAaBOOTHOIIEHYIS M TOCYAapCTBa Cyfia?

[TpenmyIecTBeHHO BHYMaHMeE UCCIEIOBATeIel IIPY pacCMOTPEHNM BOIIPOCOB
Cynie6HOI IOPUCAMKILIUY 10 CIIOPaM B KMOEPIIPOCTPAHCTBE KOHIIEHTPUPYETCS Ha
3aKoHopaTenbcTBe 1 cypeoHol npaktuke CIIA. Illupokue ocHOBaHMSA YCTaHOB-
neHus cyge6Hoi opucpukuyy B CIIA, chopMupoBaHHbIe 33/{0/IT0 1O Pa3BUTUA
KIOEepIIPOCTPAHCTBA, BBI3BIBAIOT MHTEPEC B KOHTEKCTE X IMPUMEHEHNs K OTHO-
IIEHNAM B IIMPOBYIO SIIOXY.

Ilns Toro, uTo6nI cynpl mtaToB CIIIA MOrIM paccMaTpuBaTh CHOPBI € YIACTH-
€M MHOCTPAHHBIX /NI, B TOM 4YMC/Ie KOTAA JMCTel] MpefAbAB/IAeT MCK MHOCTPaH-
HOMY OTBETYMKY, OHV JIOJDKHBI 00JIafiaTh IMEePCOHANBHON opucaukiueit. Ilep-
COHa/IbHAsA IOPUCAVKIVIA OIIpefie/IAeTCs IOIOXKEHNEeM O HaflIeXalleli IIPaBoBOI
npouenype, npegycMorpenHoit B Koucturyuyn CIIA u cr. 4 epepanbHbIX pa-
BIJI TPaXAAHCKOTO cypornpousBoacTsa (Federal Rules of Civil Procedure), B coOT-
BETCTBUY C KOTOPBIMU (pefiepa/ibHbII MapIliajl WIN MHOE YIOTHOMOYEHHOE JINI0
MO>KeT BPy4aTh CyJeOHble JOKYMEHTBI OTBETYMKY JIMIIb B IIPee/laX TOTO LITaTa,
B KOTOPOM YuUpex/ieH (efiepanbHbIi cyy 2.

OBOMIOIMOHNPOBaHIE AMEPUKAHCKIX IOPUCANKIVOHHBIX IIPABII OT TEPPUTO-
PMA/IbHO 3aKPEIUICHHBIX IIPYHIVIIOB YCTAHOBJICHVA IOPYCANKINY, HA OCHOBE KO-
TOPBIX TOCYIaPCTBa 00/IaAI0T IIOTHOI BJIACTBIO TOJIBKO B IIPEJie/IaX CBOVIX TePPU-
TOPMA/IbHBIX TPaHMNL], HO 3aKpeIUIeHNs I'MOKIX OCHOBAHWIT IOPUCAUKLINY MOKHO
IPOW/UIIOCTPUPOBATh Ha OCHOBE CyHeOHBIX fiell, paccMOTpeHHbIX cyfamu CIIIA:
Pennoyer v. Neff® u International Shoe Co. v. Washington'*. B nene Pennoyer v.

"2 Federal Rules of Civil Procedure. Available at: https://www.uscourts.gov/sites/default/files/
federal_rules_of_civil_procedure_dec_1_2019_0.pdf (mara obpamenus: 12.08.2020); Konctury-
st CIITA. Available at: http://www.loc.gov/rr/program/bib/ourdocs/Constitution.html (gara 06-
pamenns: 12.08.2020)

3 Pennoyer v. Neff, 95 U.S. 714, 720 (1878). Available at: URL: https://supreme.justia.com/cas-
es/federal/us/95/714/ (mara o6pamenns: 12.08.2020)

' International Shoe Co. v. Washington, 326 U.S. 310 (1945). Available at: URL: https://caselaw.
findlaw.com/us-supreme-court/326/310.html (gara o6pamenms: 12.08.2020)
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Neff (1878) Bepxosubiii cyn CIIIA mocTaHOBWI, 4TO CYJI He BIIpaBe OCYIIeCTBIIATH
IOPUCANKIIUIO iN personarm B OTHOIIEHNN OTBETUMKA, HAXO/AIIETOCH 3a IIpefierna-
MU TEPPUTOPUN JAHHOTO IITATa, B CWIy IPOTUBOPEYNsI IPUHIUITY HaflIeXKallel
IIpaBOBOII poLeRypsl, chopmymposanHoMy B Korcturyrun CIIA.

Hanpotus, B gene International Shoe Co. v. Washington (1945) tepputopu-
QJIbHBII IPVHIVII YCTAaHOB/ICHN I0PUCAVKINI MIEPEXXII IIepBOe IepeoCMBbICTIe-
He. VIMEeHHO B JAaHHOM Jie/le OCHOBAaHM YCTaHOBJICHM I0pUCAUKLIMY (cornacue
OTBeTYVKa Ha MOJYMHEHNE ero IPUCANKINIA JAHHOTO CYZla, MeCTO XKUTE/NIbCTBA
OTBETYMKA [I0 MECTy PaCCMOTPEHY fief1a, GU3NIecKoe MPUCYTCTBUE OTBETINKA B
IITaTe, B KOTOPOM pacCMaTPYBAETCH [1e/I0, B MOMEHT BPY4eHMsI TOBECTKM) ObIIO
JIOTIO/THEHO 4eTBEPTHIM OCHOBAHVEM IIePCOHAIbHON IOPUCAVIKINY — IIPUHIN-
IIOM MVHMMAa/IbHBIX KOHTAKTOB. 107l MUHMMaIbHBIMY KOHTAKTaMy IIOHMMAETCS
HeoOXO/[IMOe 1 JOCTaTOYHOE KOIMYECTBO KOHTAKTOB CO LIITATOM OTBETYMKA, KO-
TOpOE ITO3BOJISAET CYly paCCMAaTpMBATh COOTBETCTBYIOIIEE Ie/I0 PV COOTIOeHN
IPYHLMIIA HaJyIeXXalllell IPaBoBOii IPoLeRypsl («due process»).

BrnocnenctBum  Kputepmii, MO3BOJAIOIMII YCTAHABIMBATD IEPCOHANIBHYIO
IOPUCAVIKIVIO B OTHOLIEHUY OTBETYMKOB-HEPE3NIEHTOB, eC/IU UX JeATe/IbHOCTD
KakKuM-7mm60 o6pa3oM CBfi3aHa CO LITATOM CY/a, ITOJYYWI Ha3BaHME <IIPaBMU-
na puHHON pyku» (long-arm statutes). B 1. (k) (1) cr. 4 DenepanbHbIX paBuI
TPaKITAHCKOTO CYZOIPOM3BOJCTBA YKA3aHO, YTO YCTAaHOBJIEHME IOPUCAVMKIVIN B
OTHOLIEHNY OTBETYMKA, HAXOMAIIETOCs 3a Ipefie/laMi IITaTa, BKIIOYaeT B ce0s
JiBa BOIIPOCA: IIO3BOJIACT JIV IIPABWIO AJIMHHOV PYKU OCYILIeCTBUTD IOPUCAUKIIUIO
B OTHOILEHMM OTBETYMKA I He HapyIIaeT JIM YCTaHOBJIEHNe IIePCOHATbHOI I0pIIC-
AVIKIUV IPUHIVII HaflIeKall[ell IIpaBoBoil porenypsr'”. CefyeT OTMETUTb, 9TO
crienipyKa YTBEpP>KIeHNA aMepUKAHCKMIMU Cy[laM CBOEY IOPUCAVIKIIVIVI OL[eHM-
Ba/IaCh B JOKTPMHE B Ka4ecTBe Ype3MepHOIL, B OOJIbIlell CTeIeHN XapaKTepHO
11 ppaHIy3CKUX CYZOB, YCTAaHABIMBAIOIX IOPUCAMKIINIO ITO IPUHIIUITY TPaXK-
OAaHCTBA'S.

ITopxoy, OpMEHTNPOBAHHBIN IPEUMYILIECTBEHHO Ha VICTIIA, B JOKTPUHE 00b-
SCHAETCS NPABOBON KY/IbTYPOIL, COLMaTbHBIMU (aKTOpaMM, CIOXKVBIIVMUCS B
CIIIA, B Bujie CTUMYIMPOBAHVS JINIL 110 OOPAIEHNUIO B CYAbI, 3aMHTEPECOBAHHO-
CTBIO 001IecTBa B JOCTVDKEHUY CIPABE/IMBOCTY IOCPEICTBOM CyIeOHOTO pas3om-
parenbctBa u T.11. [Michaels R., 2006: 1024]. IIpuxumas Bo BHUMaHue, 9TO O/00-
HBII TOJIXOJ CTaBUT OTBETYNMKA B HEOIIPABIAHHO HEBBITOIHOE TI0/I0KEHIE, TOTA
KaK JCTeI] IO/Ty4aeT BO3MOXXHOCTb BbIOOpa Hamboree yoOHOTO cyha 1 IpaBo-
HOPS/IKa, B aMEPUKAHCKOI CyeOHOII IIpaKTUKe ObUIM pa3pabOTaHbl MEXaHU3MBI

15 Federal Rules of Civil Procedure; Koncrurynnsa CIIA.

'* Dinwoodie G.Private International Aspects of the Protection of Trademarks, WIPO Doc.
No. — WIPO/PIL/01/4. 2001. P. 15. Available at: https://works.bepress.com/graeme_dinwood-
ie/37/ (mara gocryma: 04.03.2020)
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10 OTPAHNYEHNIO IOPUCAMKLINN CYy[OB IITATOB. [I/151 rocyjapCTB, alal TUPYIOIINX
OCHOBAHV YCTaHOBJICHN S IOPUCAVIKIIVIV IPYMEHNUTEIbHO K CIIOpaM B KubepIipo-
CTPAHCTBE, YKa3aHHbIe MEXaHM3MbI 0€3yC/IOBHO IHTEPECHBDI.

2. YcTaHoBneHue iopucaukuum cyaos CLUA
B OTHOLUEHUM CNOopoB B chepe HTeNnneKTyasnbHoOMn
COOCTBEHHOCTH

13 Bcero xpyra CIopoB, BBITEKAIOIINX 13 AeMMKTHBIX OTHOIICHMII B K1bep-
IPOCTPAHCTBe, Harbosiee pacpoOCTPaHEHHBIMM ABJIAIOTCSA CIIOPHI B chepe MHTeN-
JIEKTYaJIbHOM cOOCTBEHHOCTH. [laHHOE 006CTOATE/IbCTBO OOYCIIOBIEHO Pa3BUTVIEM
COBpEMEHHBIX MH(OPMAILMOHHBIX TeXHOJIOTWIA, [IeTAIONIMMI BO3MOXKHBIM CO3-
JlaHMe KOIMIi, 10 Ka4eCTBY He YCTYHAIOIVX OPUIMHA/Ty, MTHOBEHHYIO Ilepefady
06'beKTOB, COflep>KaIIIX Pe3y/IbTaThl TBOPUECKOII IeATeTbHOCTH, @ TAKXKe pa3Me-
IIeHMe JAaHHBIX 00bekToB B CeTn. CBOOOIHBIN ZOCTYII K COOTBETCTBYIOIINM 00D-
eKTaM O0YC/IOB/IMBAeT ITOCTAHOBKY BOIIPOCA, KAKOIl CyJ BIIpaBe OCYLIECTB/IATDH
IOPUCAMKIINIO: CYJl CTPAHBI, I7ie pasMelljeHa TaKas MHPOPMAIV, Cyfl CTPAaHbI Me-
CTa HaXOXXJIEHNA COOTBETCTBYIOIIET0 000PYLOBAHNA, IPELOCTABIAIOIIETO JOCTYII
K TaKoll MHPOpMaINM, WIN CYJ, CTPaHbl, C TEPPUTOPUM KOTOPOII OCYIIeCTB/ICH
IIOCTYTI K laHHO¥ MH(OpManum.

I[Ipu ycTaHOBIEHNMM CYyReOHOI IOPUCAMKIVN B OTHOLIEHN! TOBAPHBIX 3HAKOB B
CIIIA, xaK IpaBUIIO, UCIONIb3YeTCSA TEPPUTOPUAIBHBII TOAXO,  IMEHHO KOMIIe-
TEHIIVA Cyfla TOTO LITATa, Tje HapylleHbl IIpaBa Ha TOBAPHBIN 3HAK ITPaB006/Ia/ia-
tens. B coorBercTBuy ¢ §1121 3akona CIIIA o ToBapHbIX 3HaKax (3akoH JIaHXa-
ma — Lanham Act, 1946), koTopsiii BkatodeH B I71. 22 Kopexca CIIIA, cynpr CIIIA
00/1a/]al0T VICK/TIOYNTENbHON I0PUCAUKIINEN B OTHOLIEHNN ITATEHTHBIX CIIOPOB, a
TaK)Xe CIIOPOB, BBITEKAIOLIVX 113 TOBAPHbBIX 3HAKOB'".

K omnoMy 13 Hambosee CIOXKHBIX Jie/l IO CIIOPAaM O TOBapHBIX 3HAKaX CTa-
no meno Maritz, Inc. v. CyberGold, Inc, B KOTOPOM BBIACHATACH BO3MOXKHOCTD
YCTQHOBJIEHVS IOPUCAMKINM Cy/la Ha OCHOBAHUY JJOCTYIHOCTM BeO-CailToB, CO-
fiepKallX peKTaMHyl0 MH(OpMalNIO, HapPYLIAIOLIYIO IIpaBa IpaBoobiasjaTesns
tToBapHoro 3Haka'®. Kommanusa CyberGold, nakopnopuposannas B Kamndop-
HUMY, OKa3bIBajIla PeK/IaAMOJIaTe/IAM YCIYTU IO PacChUIKE COOTBETCTBYIOLIEH pe-
K/TaMbl 3afHT€PECOBAaHHBIM ITO/Ib30BATE/IAM, CIMCKAaMM KOTOPBIX pacriosarasna
koMmaHyA. B atux nemnax CyberGold cospana Be6-caiit www.cybergold.com nna
IPOJBIDKEHNA CBOUX OyAymMX oHIaiH-yonyr. Panee yem kommanusa Cybergold

17 Available at: https://www.bitlaw.com/source/15usc/1121.html (gara o6parmenns: 18.10.2020)

'8 Maritz, Inc. v. CyberGold, Inc., 947 E. Supp. 1328 (E.D. Mo. 1996). At 1330. Available at: URL:
https://law.justia.com/cases/federal/district-courts/FSupp/947/1328/1453704/ (mata oObpaueHns
17.03.2020)
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3aIlyCTM/Ia CBOJM CaiiT, yYpeXXJeHHasd B mrTate Muccypu xopnopauusa Maritz
IpejIaraia MAeHTUYHbIE OH/IAH-YCIYTY Yepe3 COOCTBEHHBIN BeO-callT www.
goldmail.com.

C momeHTa cospfanus kommanueit Cybergold Be6-caitta u3 311 obparennit
nonb3oBaTenell Vinrepuera 180 npuxogunocs Ha Muccypu. Komnanua Maritz
peabABIIA UCK K KamdopHuiickoit kommanun Cybergold B cyn Muccypu, oc-
HOBaHJeM KOTOPOTO ABW/INCh HapyIIeHVe ITPaB Ha TOBapHbIN 3HAaK 1 Helo6poco-
BecTHasA KOHKypeHIyA. Cyz Myccypy IIOCTaHOBWII, YTO OH 00J1afjaeT IIepCOHab-
HOJl IOPMCAUKIVEN Ha OCHOBaHMM TOro, uTo Cybergold mcnonb3yeT TOBapHBIN
3HaK, CXOJIHBII /IO CTETIEHN CMENIEHNS C TOBAPHBIM 3HAaKOM KoMIanum Maritz Ha
CBOMIX OHJIAJH-CePBUCAX, KOTOPbIE MOTYT OBITD IOCTYIIHBI TOTpebuTenaM B Muc-
cypu depe3 VurepHer. Takum 06pa3oM, OCHOBaHMEM IOPUCAMKIINY CTAIN SKC-
TeppPUTOPMAIbHbIE ITOC/IE/ICTBUA NEMICTBUI OTBETYMKA B BIU/I€ 9KOHOMUYECKOTO
yiep6a xommanvy Maritz".

JlaHHOe fie/10 BBI3BIBAET MHTEPEC TeM, UTO CyJl, YCTaHaB/INBasA CBOIO IOPUCIMK-
IIVI0 HA OCHOBAaHMM MUHMMAJbHBIX KOHTAKTOB B COOTBETCTBUM C IIpaBUIaMMU
HaJJIeXKaIero IpoLecca, IPUMEHNWI IIATUYaCTHBIN MOAX0H. Bo-mepBpIX, Xapak-
Tep U IpUPOfia KOHTAKTOB C COOTBETCTBYIOLIMM LITaTOM cyAa. HecmoTps Ha ToO,
uto CyberGold oxapakTep13oBaa CBOIO JIeATeTbHOCTb KaK IOJiep>KaHue «Iac-
CMBHOTO BeO-caliTa», ee Lie/Iblo ObII OXBaT BCeX ITO/Ib3oBaTenell VIHTepHeTa He-
3aBUCYIMO OT X MeCTa HaX0X/eHMsA. Bo-BTOpBIX, KOMMYECTBO 3TUX KOHTAKTOB —
CyberGold nepenaBana nHGOPMALMIO O CBOMX YCIyrax B Muccypu IpuMepHO
131 pas. B-TpeTbux, ycTaHOB/IEHNE CBA3M MEX/y OCHOBaHMEM MCKa U COOTBET-
CTBYIOIIMMY KOHTAKTaMU — OCHOBAHMEM JICKa SABWICA yiiepO, MpUYMHEHHBII
VICTIY B P€3y/IbTaTe MICIIOIb30BAHNA OTBETYMKOM €T0 TOBAPHOTO 3HAKA HAa CBOEM
BeO-caiiTe. B-yeTBepThIX, 3aMHTEPECOBAHHOCTD IITATA CyAa B pa3pelleHNy 3TOTO
lefla B OTHOIIEHNM CBOMX Pe3NieHTOB — CYyJ ITaTa Muccypu MMen MHTepecC B
paspelIeHNny JaHHOTO Jea, YTOObI OIpeie/INTh, HAPYIIAITCsA I IIpaBa KOMIIa-
HUM LITaTa Ha TOBAPHbIN 3HAK. B-TIATHIX, yTOOCTBO CTOPOH — paccMOTpEHMe CII0-
pa B Cyie MCTIIA He ABJIA/IOCh OOPEMEHNTEIbHBIM JI/ISl OTBETUYMKA B COOTBETCTBUMN
C TPaUIVIOHHBIMY MTOHATHAMM Y€CTHOJ UTPbI U HAJIIeXKAIIETo IPaBOCyAMA™.

YKasaHHOe JIe/I0 TaK)Ke IPMMeyaTe/lIbHO TeM, YTO OTBETUMKMU-Hepe3y/IeHThI
ObUIM TIPUBJIEYEHBI K CYAy TO/IBKO Ha OCHOBAaHMU HA/INM4YUA PEKIAMHOTO BeO-
caiiTa, JOCTYIIHOTO /Il pe3VIeHTOB IuTaTa Cyfa. XoTA ucrel] (Kopropauus-He-
Pe3NIeHT) He 3aK/I0Ya/l HUKAKUX JOTOBOPOB C KOMITAHMEN OTBETUYMKa, (PaKT mo-
CellleHuI BeO-cailTa CTa/l OCHOBAHUEM /I YCTAaHOB/ICHNA I0PUCAUKINA Cya IO
MECTY HaXOXXJeHUsA KOMIAHUM-UCTIA. Y A3BUMOCTD JAHHOTO IIO/IXO/ja 3aK/II0Ya-
JIachb B CHOCOOCTBOBAHUM CO3[JaHMA CUTyauun forum shopping, Korza MCTel] Ha-

¥ Ibid.
2 TIbid.
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Jie/ieH IIpaBOM BbIOOpa HaybosIee IpuBIeKaTe/IbHON OPUCAUKIN. B 60mee mo3z-
HUIX JIe/IaX IOCTYITHOCTD Be0-caiiTa He 6bUIa IpM3HAHA B Ka4yeCTBEe OCHOBAHVIA JIIS
YCTaHOBJICHUA CyfIeOHOI IOPUCANKIIUIL.

B nmene Cybersell, Inc. v. Cybersell, Inc B cBA3U ¢ HapylleHueM IIpaB Ha pe-
3y/IbTAThl MHTE/IEKTYa/IbHOI AeATe/IbHOCTHU CYJ, OTKa3al B CBOEJ IOPUCAMUKIINN,
OTMETUB, YTO «B IIPOTMBHOM C/Iy4ae Kakfas >kanoba, BO3HMKAIOLIAA B CBA3M C
IpefIo/IaraeMbIM HapyllleH/eM IIpaB Ha TOBApHBIN 3HaK B VIHTepHeTe, aBTOMa-
TUYECKY TIPUBENET K IIEPCOHATIBHOM IOPUCAUKIINIA, Te Obl HU HAXO[UIOCh OCHOB-
HOE MECTO IeATeIbHOCTY UCTIIa»2!,

B nene Bensusan Restaurant Corp.v. King. cyJ TakXe OTKasal B CBOEI I0pIC-
mukuuu. Branenen pecropana «The Blue Note» B Hpio-Vlopke Bo36yamn uck o
HapYLIEHUV IIpaB Ha TOBApPHBIl 3HAK U O HEJOOPOCOBECTHOV KOHKYPEHIMU B
cyne Hpio-Vlopka poTus ynpassomero ky6oM Moj TAKUM ke HasBaHUeM —
pesupenTa mrata Muccypnu®. Ha caiite kny6a B Muccypu «The Blue Note» ocy-
IeCTB/IANACh peKlaMa MY3bIKaJIbHBIX IIPEACTAB/ICHMII, a TakoKe IOCEeTUTEISAM
pejyIaranoch npuobpectu 6unerst no tenedony. Ilpu 3ToM HONTy4nTh OMIETHI
IIOCETUTENV MOIJIV TOBKO HEITOCPEACTBEHHO B Kitybe Muccypu. Kpome Toro, Ha
BeO-caiiTe KIyba MMeIoCh NpeRynpexeHne, 4To He clefyeT myrath kiuy6 «The
Blue Note» c pecroparom «The Blue Note» B Hoio-Vopke.

Cyp cder, 9TO TONMBKO MU GaKT pasMelleHNs peknaMbl B VIHTepHeTe He sB-
JIAETCSA JOCTATOUHBIM JJIA1 YCTAHOBJIEHVS IOPUCAVMKIINN Cy/ia ITO MPABYITY J/ITHHO
PYKM U He COOTBETCTBYeT IPUHIINITY HafyIexxalero npouecca. Cyz HOCTaHOBUIL,
4TO BeO-cailT Kiry6a B Muccypu He SIB/ISI€TCS IPETIOXKEHIEM O IIPOjaKe IPOAYK-
ta B Hplo-Vopke, Brazenel; kay6a He y4acTBOBaA B TPAHCTPAHUYHOI TOPTOBie
Yl COOTBETCTBEHHO He MOT O)XMJATh, YTO €ro BeO-cailT 6yfeT MMeTb IOCTIeACTBUA
B Hpbto-Vlopke. OcBejoMIeHHOCTD Biafienblia Kmyba B Muccypu o pectopane B
Hbio-Vopke He ABNISAETCA JOCTATOYHON /171 YCTAHOBTIEHUS TUYHOl IOPUCAMKIINN
B cynie Hoio-Vopka?.

B 6onee nospuux penax (Grober v. Mako Products, Inc.) cyn Tak>Ke He IIPUHMN-
MaJI B Ka4eCTBe OCHOBAHN:A YCTAaHOB/ICHNA IOPUCAUKINY caM (aKT pasMelljeHNs B
Cetn pexnampr*. PagmelnieHne BUfeOpOINKOB B BUeO-XOCTUHTe Youtube Takxe
He IIPU3HABAJIOCh JOCTATOYHBIM OCHOBAHVEM YCTAaHOBJIEHV CyeOHOI I0OPUCANK-
LIVIM, TIOCKOJIbKY, KaK YCTaHOBUJI CYJ, JAaHHBIII BUI€O-XOCTVHT VIMEET ITacCCYBHBII

! Cybersell, Inc. v. Cybersell, Inc., 130 E3d 414, 420 (9th Cir. 1997). Available at: https://h2o.
law.harvard.edu/cases/3207 (mata obpamenns: 14.09.2020)

22 Bensusan Restaurant Corp. v. King, 126 E3d 25 (2d Cir. 1997). Available at: https://law.justia.
com/cases/federal/appellate-courts/F3/126/25/497864/ (mara obpamienus: 12.04.2019)

# Ibid.

# Grober v. Mako Products, Inc., 686 E3d 1335, 1347 (Fed. Cir. 2012). Available at: https://www.
leagle.com/decision/infco20120730104 (gara obpamenus: 20.03.2021)
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XapaKTep, He HallpaBjieH Ha KIMEHTOB B ONpEe/IeHHOM IITaTe U He I03BOJIAET
OCYILECTB/IATD CAENKU KYIUIU-TIPOJaskKu>.

VTaK, B OTHOIIEHNM CIIOPOB, BOSHUKAIOLIVX U3 IPUYMHEHNs Bpefia, Hanboee
PacIpoCTpaHEHHBIMY 13 KOTOPBIX CTA/IN Jie/Ia [0 HapYLIEHNIO IIPAB Ha pe3y/bTa-
TBI MHTEJIEKTYA/IbHOII IeATe/IbHOCTH, CYyAbl II0 Mepe Pa3BUTUA Cy/ieOHOI Mpak-
TUKV CTaJM IIPMHMMATh BO BHUMaHVe KaK OObeKTUBHYIO, TaK U CYO'beKTUBHYIO
cocrapysooiyo. O6beKTUBHASA COCTAB/IAIAs TIPOSB/ISIETCS B BUJE XapaKTepa
HeATeIbHOCTY OTBETYMKA, BbIpaXkaloL[elicsl B OLleHKe KO/NIMYecTBa KOHTAKTOB U
TIOCTIEICTBUII 9TOJI eATENbHOCTU B mmTaTe cyfa. CyObeKTUBHAsA OCTAB/IAIOIIASA
BBIpa)KaeTCsA B OPMEHTUPOBAHNM JIeATEIbHOCTY OTBETYMKA Ha IITAT CyJa, KOTO-
poe CBUJIETe/IbCTBYeT O Pa3yMHOM OXKVJJAHVMM OTBETYMKA ObITh IIPUBI€YEHHBIM K
Cy[ly OTBEeTUMKA.

3. YcTtaHoBneHue opucaukuum cyanos CLLUA B OTHOWIEHUN
CMOPOB, BbITEKAIOLNX N3 KOMMEPYECKON AeATesNIbHOCTHU
B KWOepnpocTpaHcTBe

PaHee pasBUTHS KOMMePYECKMX OTHOIIEHNIT B KMOEPIPOCTpaHCTBe Bepxos-
bt cyy CIIA onpenenw, 4To I0PUCAMKLNA He MOXKET OBITb YCTaHOBJIEHA B OT-
HOILIEHN) OTBETYMKA-HePe3UJeHTa, eC/I ero KOHTAKThbl CO LITATOM CYJa, MHMU-
LUMPOBABIINM CyeOHBIII IPOLecC, UMEIOT CITYYaliHbIl M HelpeJHaMepeHHBbII
xapakrep (meno Hanson v. Denckla (1958))*. Bocnencrun B nene World-Wide
Volkswagen Corp. v. Woodson® cym mOCTaHOBUII, YTO yCTaHOB/IEHME CyfeOHOM
IOPUCAUKIINY JO/DKHO OTBEYAThb IIPUHIINIY CIIPABEfIMBOCTY K OTBETUNKY B BUJie
IpeNBUICHNSA OTBETYMKOM IOPUCAVKINMU COOTBETCTBYIOILErO cyha. B pape men
Cy/ibl IIPUXOAVIN K BBIBOZY O HEOOXOAVIMOCTY PYKOBOACTBOBATbCS «HEIIPEPDIB-
HBIM M CUCTeMAaTHYeCKUM» XapakTepoM KOHTakToB (LSI Indus. Inc. v. Hubbell
Lighting, Inc.; Helicopteros Nacionales de Colombia, SA v. Hall)*.

» Miller Industries Towing Equipment Inc., v. NRC Industries NO. 1:19-CV-00095 (E.D. Tenn.
Apr. 16, 2020). Available at: https://casetext.com/case/miller-indus-towing-equip-inc-v-nrc-indus
(mata obpamenns: 20.03.2021)

% Elizabeth Donner Hanson v. Katherine N. R. Denckla United States Supreme Court, 357 U.S.
235,78 S. Ct. 1228, 2 L. Ed. 2d 1283 (1958). Available at: https://law.resource.org/pub/us/case/re-
porter/US/357/357.US.235.107.117.html (gara obpauienus: 12.08.2020)

? 'World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980). Available at: https://su-
preme.justia.com/cases/federal/us/444/286/ (mara obpamenus: 12.08.2020)

28 LSI Indus. Inc. v. Hubbell Lighting, Inc.//Available at: URL:https://casetext.com/case/lsi-in-
dustries-inc-v-hubbell-lighting (zaTa o6pamenns: 20.03.2021); Helicopteros Nacionales de Colom-
bia, SA v. Hall, 466 USA 408, 414-16, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984). Available at: https://
supreme.justia.com/cases/federal/us/466/408/ (ara o6pamenms: 20.03.2021)
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B 1984 r. orpaHnyeHneM yCTaHOBJIEHNA NEPCOHANbHON IOPUCAUKLIUA CYfia
cran tect Kommepa («tect addekrar»), BBeneHHsbI1 BepxoBubim Cymom CIIA B
nene Calder v. Jones™. 9TOT TecT IO3BOIAET CYAy YCTaHABINBATD IOPUCAUKIINIO B
OTHOILEHNM Lie/IeHaNIpaB/IeHHO JIeATeIbHOCTY OTBEeTYMKA Ha TepPUTOPUN JAPY-
rOro LITaTa, ecmy MOocnencTBuA (3¢deKT) JaHHON HeATeTBHOCTU 3aTpParuBaloT
IITAaT CyAa, MHUIMMPOBABIIETO CyAeOHbIN nporecc. LleneHanpaBieHHOCTD fieii-
CTBMII OTBETYMKA MMEET MECTO, €C/IV: NEeMCTBYUA OTBETUYMKA MEIOT HaMepEHHbIN
XapakTep; XapakTep [esATeIbHOCTY OPMEHTMPOBAH Ha COOTBETCTBYIOLINII INTAT
MeCTa HaXOX/eHNUA Cy/ja; OCHOBHOI 3 PeKT JaHHOI JeATeIbHOCTI OyieT IMeTb
MeCTO B COOTBETCTBYIOIIEM CyJie LITaTa.

NsnavanpHo cyppl CIIA nmpu ycraHOB/IEHUM CBOEI IOPUCAMKLNY B OTHOIIE-
HUY CIIOPOB B KMOEPIIPOCTPAHCTBe He puMeHsu Tecta Konpepa, 4To jamo Bos-
MO>KHOCTb peann30BbIBaTh IOPUCAVKINIO, MCIOIb3ys IPUHLINUII MUHMMATbHBIX
KOHTAKTOB, Ha OCHOBAHUM IOCTYIHOCTV JJAHHON MHGOpMAaUMy C TePPUTOPUN
mraTta cyfa. IIpy 3ToM Ipy yCTaHOB/IEHUM IOPUCAVKLINY B OTHOIIEHUY KOM-
MepUecKoil JeATeTbBHOCT B KUOEPIPOCTPAHCTBE CY/[bl MCC/IEOBA/IY XapaKTep
KOMMepPYeCKIX KOHTAKTOB VI CyO'beKTUBHBIN (HaKTOp Ipe/iBUAEHVS OTBETUNKOM
IOPUCOUKINY CY[IOB Apyrux mraroB. Tak, B gene CompuServe v. Patterson cyn
IIOCTAHOBWJI, YTO Te€XaccKas KOMIIaHMA Patterson, ocylecTBAABIIAA 3aTPY3Ky U
J/IbHEMIIYI0 IPOZIaKy IMPOrPaMMHOTO obecnedeHns depe3 MHPOPMALIOHHYIO
cucremy ¢upmer Compuserve, KoTopass Haxogwiach B mrare Oraifo, HOMKHa
OBITH IIO[YMHEHA IOPYICAUKIVY JAHHOTO IITaTa. [JaHHBI BBIBOJ, ObIT apTyMeHTH -
POBaH CyllleCTBEHHBIM XapaKTepOM KOHTaKTOB KoMIaHuu Patterson c pe3upeH-
tamy Oraito, 4TO IPEAIIONarazo BO3MOXKHOCTb KOMITAHNM IIPENBU/IETb BEPOAT-
HOCTb IIpMBJIeYeHNA K cyAy mrata Oraito™.

Mopudukanus npaBuia MYHMMAIBHBIX KOHTaKTOB B YC/IOBUSX KMOepIpo-
cTpaHCTBa ObUIa OCylecTBIeHa B fene Zippo Manuf. Co. v. Zippo Dot Com, Inc.
U BBIpAsuiach B YCTAHOBJIEHUM CKO/b3sAIlell IIKanbl KBamupukanum VIHTep-
HeT-CAliTOB Ha TPU KaTerOpMM: aKTUBHbBIE, TACCUBHbIE U MHTepaKTuBHBIe™. Ha
OHOM KOHIIE CKOJIb3AIIeN MIKA/Ibl MMET MECTO IAaCCUBHbBIE BeO-CaliThl, HA KO-
TOPBIX OTBETYMK pasMellaeT JOCTYIIHYIO APYTUM II0Tb30BaTeIAM MHPOPMALIMIO
B VIHTepHeTe, Ha IPYTOM — aKTVMBHbIE BeO-CAlIThI, IIOCPEICTBOM KOTOPBIX OCY-
IIeCTBIISIIOTCS IesITENIbHOCTD U HEeIIOCPeCTBEHHbIT MHPOPMAL[MIOHHBIT KOHTAKT
BJIajie/Iblia CaiiTa C pe3ujjeHTaM! IPYTUX MITATOB Wan rocygapcrs. CKonb3Alasn

» Calder v. Jones, 465 U.S. 783, 789 (1984). Available at: https://supreme.justia.com/cases/fed-
eral/us/465/783/ (mara obpamenns: 14.09.2020)

% CompuServe, Inc. v. Patterson, 89 E3d 1257 (6th Cir. 1996). Available at: http://euro.
ecom.cmu.edu/program/law/08-732/Jurisdiction/CompuservevPatterson.pdf (maTa o6pamenns:
14.09.2020)

3t Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 E Supp. 1119 (W.D. Pa. 1997). Available at:
https://h20.law.harvard.edu/collages/46151 (mata obpamenns: 14.01.2021)
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IIKaJIa [T03BOJIAET ONPENEIUTDb XapaKTep ¥ IPUPOAY KOMMEPUYECKON [eATeNbHO-
CTH, KOTOPYIO CYO'beKT OCylecTBIAeT Yepes VInTepHeT. Hamexareri mepcoHan-
Has IOPUCAMKINA CYA0B OyieT ecmy MHPOPMAIMOHHbIE KOHTAKTBI C pe3y/ieHTa-
MU JIPYTYX IITATOB J TOCYAAPCTB MOPOXKIAIOT PsAMBIe (PaKTIYeCKIie OTHOLIEHNA,
BbIPa)KAKOLIMECA B ie/IEHAIIPABIEHHON U IIEPUOANYECKI OCYILIECTB/IAEMON TIepe-
llade KOMIBIOTEPHBIX (ailioB depe3 VIHTepHeT. DTOT TeCT MOTy4YWI Ha3BaHUe
TecT «3unmno» («Zippo test»).

AMepVKaHCKUMY CyfaMy He BBIPAaOOTaHO YeTKMX KpUTepUeB OLIEHKMU VH-
TePaKTUBHOCTU Be0-caliTa B L/AX pelIeHNs IOPUCAUKIVOHHBIX BOIIPOCOB.
OueBUIHO, COCTABUTDH MCUYEPIBIBAIOLINIT CIUCOK (PAKTOPOB, OIpemenAioInX
VIHTE€PAKTUBHOCTD CaliTa, HEBO3MO>KHO, I CY[ly HEOOXOIMO B K&KIOM CITydae ca-
MOCTOSAITE/IbHO OLIEHNBATb OOCTOATE/IbCTBA Jie/Ia Y BBIABJIATD COBOKYIIHOCTD IIPU-
3HAKOB, CBUJIETE/IbCTBYIOLIMX O YaCTOTE U MHTEHCUBHOCTY KOHTAKTOB. B HEKOTO-
PBIX CYyJeOHBIX pelleHMX ObIJIO YCTAHOBJIEHO, Y10 CAM NO cebe UHIMePaKmueHblil
catim He A677eMCA 00CMAMOUHbIM OCHOBAHUEM 0TI YCMAHOBIEHUS I0PUCOUKUUU
cyoa, ecnu akmu4ecku K yKasaHHOMY caiimy He OCyu,ecmesics 00Cmyn ¢ mep-
pumopuu wmama*>.

B mokTpuHe B oTHOIIEHNN 00eMX TeCTOBBIX cucTeM — Tecta «Konpmepa» u re-
cTa «3UII0» — IPUMEHUTEIPHO K OTHOIICHVSIM B KOEPIIPOCTPaHCTBe ObIT BbI-
CKasaH pAJl KpUTMYECKMX 3aMedaHmil. B kadectBe HemocTtaTkoB Tecta Kompepa
0603Ha4YeHa TPYJHOCTD €r0 IPUMEHEHN K ClIopaM B Kibeprpocrpancrse™. [laH-
HBIT HaKT 0OBSACHUM TeM, UYTO KOTZa pa3pabaThIBajICs TECT, He CTaBU/IACh 3ajjada
€ro alaTVBHOCTY K OTHOLIEHMAM oHaiH. [Ipumenenne tecta Kongepa 6omnpie
OPMEHTMPOBAHO Ha XapaKTep HeilCTBUII OTBETYMKA U OLIEHKY MX IOCIe[CTBUIA,
TOT/Ia KaK TeCT U0 IPEVMYILECTBEHHO OL€HMBAET KONINYECTBEHHDIN YPOBEHD
MHTEPaKTVBHOCTY COOTBETCTBYIOIUX Be0-CaliTOB.

YdeHbIMM OTMeYaeTcsl TaKXke CyOBeKTMBHOCTb Tecta Kospepa m 6onblras
aJJaliITUBHOCTD TecTa 3UIIIO B OTHOIIEHNI OHJ/IAMH-OIepaluii, YTO MOATBEPKTa-
€TCs BBICOKOJ IIUTHPYeMOCTBIO TecTa 3UIIIIO B aMepUKaHCKIUX CyfiaxX [Jiménez W.,
2015: 24]. B To e BpeMs TeCT 3MIIIO TaK)Xe IOBEPraeTcss KPUTHKE U3-32 €ro
VI3/IUIIHE POPMaIbHOCTY, OCHOBAaHHOJ Ha MEXaHMYEeCKOM IIOJICYeTe MHTEpPaK-
TUBHBIX KOHTaKTOB [Bermann P., 2002: 514]. Poccuiickie aBTOpBI OTMedann

32 People Solutions, Inc. v. People Solutions Inc., 2000 WL 1030619, E Supp.2d (N.D. Tex. July 25,
2000); Millennium Enters., Inc. v. Millennium Music L.P,, 33 E. Supp. 2d 907 (D.Or. 1999). Available
at: https://law.justia.com/cases/federal/district-courts/FSupp2/33/907/2518997/ (mara obpaienns:
14.08.2020); Rothschild Berry Farm v. Serendipity Group LLC, 84 E. Supp. 2d 904 (S.D. Ohio 1999).
Available at: https://casetext.com/case/rothschild-berry-farm-v-serendipity-group-llc (zara o6pa-
menn:14.08.2020)

% Gladstone J. Determining Jurisdiction in Cyberspace: The “Zippo” Test or the “Effects” test? //
Available at: http://euro.ecom.cmu.edu/program/law/08-732/Jurisdiction/GladstoneDetermin-
ingJurisdiction.pdf (zara obpamenus: 02.08.2020)
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MOpajibHOe yCTapeBaHMe TeCTa 3UIIIO BBUJY MHTEPAKTUBHOCTY IIO/IaB/ISIOLIETO
00/IBIIMHCTBA BeO-CaiiTOB (BO3MOXKHOCTD IIPOCTAB/IEHSI TailKOB, KOMMEHTAPM-
€B, YCTAHOBKY MOOVIbHBIX ITPVJIOXKeHMI 1 T.11.) **. KpoMe TOro, TeXHO/IOIMYHOCTD
TecTa 3UIIIO He MO03BOJIAET ONpee/INTh YPOBEHb MHTEPAKTUBHOCTY CaliTa, HYX-
HBII J/IS1 YCTaHOBJIeHNS 1opucauKiyn®. [Ipo6reMaTYHOCTh IPYIMEHEHMS TecTa
MOYKHO OOBACHUTD U CTPYKTYPOII COBPEMEHHBIX CaliTOB, KOTOpPbIe MOTYT COJep-
JKaTb pasjIyHble TUIePTEKCTOBbIe CChUIKM. EC/V Bce caliThl IO YMOTYaHUIO IIPU-
3HaBaTh MHTEPAKTUBHBIMH, TO 3TO CO3/JAeT IIMPOKIE OCHOBAHNA /IS YCTAaHOBIIE-
HUS 9KCTEPPUTOPUATIBHON IOPUCUKIIVIIAL.

Konuenys ienenns caiiToB Ha akTMBHBIE Y IIACCHBHBIE ObUIa TOIBEPTHYTA KPU-
THMKE B IHOCTPAHHO! JOKTPYHE B KOHTEKCTe ee MPUMEHEHMs K MOTPeOUTeNbCKUM
oTHoIeHMsIM. [TaccuBHBIN BeO-CailT, peIIaraoInii TOIbKO PeKIaMHbIe 00'bsIBIIe-
HVISI, MOYXKET MHMIIMMPOBATh ITOKYIIATe/A K 3aK/II0YEHIIO JOTOBOPA, TOTZIA KaK MHTe-
PAKTUBHBII WM aKTUBHBII CAlIT He BO BCEX CTydYasx B/IVAET HA PellleHNe O IOKYIIKe
[Tang Z., 2014: 254-284]. B cBA3M ¢ 9TVM Lie7IecO0Opa3HO COITIACUTBCS € MO3MUIIVETL,
YTO NPV OIpefe/IeHN! HAIPaB/IeHHON AesATeTbHOCTY HeOOXOAMMO PYKOBOJCTBO-
BaTbCA OLEHKOJ He XapaKTepa calTa (TTacCMBHBIN, aKTUBHBIIA, MHTepaKTMBHbH?[), a
HIOCTIeACTBUAMY, TIOPOXK/jaeMbIMY (PYHKIVIOHVPOBAHVEM JAHHOTO carta®™.

[IprHMMas BO BHMMaHNe OTZE/IbHbIe HECOBEPIIEHCTBA TeCcTa 3UIINA, CYAbl B
psifie e OTKa3bIBA/IICh IIPUMEHSTD €ro /I aHa/IN3a MIHUMA/IbHBIX KOHTAKTOB,
VICCTIERysl BMECTO 3TOTO, MIMENIO JIM MeCTO «TapreTMpoBaHue» caitta (targeting
approach). B ocHoBe aHanmu3a TaprerupoBaHus (targeting-based analysis), BBe-
nennoro M. Ieitctom [Geist M., 2001: 22-23], 1e>KUT UccIeOoBaHye 1[e/IeBOI Ha-
IIPaBJIEHHOCTY CajiTa Ha TO VIV MHOE TOCY[apCTBO, YUUTHIBAs Takue (PaKTOpHI,
KaK COfiep>KaHMe CaliTa, a TAK>XXe MCIIO/Ib3yeMble A3BIK U BamioTa. [Io muenuro I1.
bBepmaHa, olleHKa OPMEHTMPOBAHHOCTY OTBETYMKA Ha OIPEfie/ICHHYI0 TeppPUTO-
puio (TapreTupoBaHue) — 6oee IpefIOYTUTE/IbHBIN KPUTEPUIl YCTAHOBIICHIA
CyneOHOT IOPUCANKINMA II0 CPABHEHNIO C VICC/IeJOBAaHVIEM CTEIIeHU MHTEPaKTIB-
HOCTH COOTBETCTBYIOLIero Beb-caiita [Bermann P., 2002: 418, 419].

B kayecTBe OrpaHMYNTENBHOTO KpUTEpUsA aMepUKAHCKME CYAbl TakoKe MC-
[I0JIb30BA/IN MIPAKTUIECKN UIEHTUIHBIN 10 COIEP>KaHUIO C KPUTEPUEM 1ieIeBOI
HAIlpaB/IeHHOCT! (TapreTMpoBaHMeM) KPUTepUil HAIPaBIeHHOI JesTeNTbHOCTY
(directing activity) oTBeTYMKa Ha onpepeneHHblT TaT”. [I0g06HBII TOAXO/ OB

 XycanHos P.V. Cyne6Hast OpUCAMKLNA B TPAHCTPAaHMYHBIX CIIOPAX O HAapyIIeHUM IpaB Ha
toBapHble 3HaKu B VHTepreTe. Ombit CIIIA. Available at: URL: http://www.gorodissky.ru/publica-
tions/articles/sudebnaya-yurisdiktsiya-v-transgranichnykh-sporakh-o-narushenii-prav-na-tovar-
nye-znaki-v-internete-o/ (zara obpamenus: 11.11.2020)

% Tam xe.
3 TaM xe.

% Tamburo v. Dworkin, 601 E3d 693, 703 (7th Cir. 2010). Available at: https://casetext.com/
case/tamburo-v-dworkin (gara o6pamenus: 15.07.2020)
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HOJifiep>)KaH B JOKTPUHE: YCTAHOBJIEHME IOPUCAMKIN JOJDKHO MPOMCXOAUTD Ha
OCHOBAHUN IPABOBOJ CBA3M JEATETbHOCTV OTBETUYNKA C OIPENe/IeHHBbIM IITa-
TOM, KOTOpas I0/DKHA OBITh OPVMEHTHPOBAHA Ha IaHHBII LITAT, 1 OCHOBAHNe UCKa
JOJDKHO BBITEKATh U3 HaHHON feATenbHocTH [Bettinger T., Thum D., 2000: 162,
163]; [Brand R., 1998: 154-155.]. IIocKO/IbKY Y COOTBETCTBYIOIIEN HAIIpaB/IeHHO
IeSITeIbHOCTY OTBETYMKA VIMEETCA 1Ie/Ib e OPMEHTUPOBAHUA Ha OIpe/ieIeHHbIN
IITaT, B 9TOM KOHTEKCTe LIeJIeCOOOpasHO TOBOPUTH O Ile/IeHalIpaB/IeHHON Jes-
TE/IbHOCTI OTBETUMKA.

Bonpoc o Heobxo0umocmu adanmavuu modenu 3unno npu ycmaHosneHuu
OPUCOUKUUY CYOa 8 OMHOUEHUU O0essmenvHOCU 8 Kubepnpocmpancmee Ovin
nocmaenen 6 oene ALS Scan v. Digital Service Consultants, rae cyp ykasan, umo
WmMam Moxem 6 coomeemcmeuu ¢ Haonexaueli npasosoti npoyeoypoii ocy-
Wecmenamp cy0eOHyI0 671aCtb HAO TUUOM, HAXOOAULUMCA 3a npedenamu 0aHH020
wmama, eciu 3mo AuYo: 1) Hanpaensem s71eKMPOHHYIO 0esSMenbHOCHb HA COOM-
semcmeyrwujee 20cy0apcmeo; 2) umeem sg6Hoe HamepeHue oCyuiectensimo 0esno-
810 UL UHYI0 0eMeNbHOCb 6 COOMBEMCMBYULEM uimame; UCK 6vimeKaerm u3
coomeemcmeyroujeti dessmenvHocmu omeemuuxa®. Takum obpasom, noka He 0o-
Ka3aHo 06pammozo, npesroMUpyemcs, 4mo uHgopmayus 6 Vinmepreme Hukyoa He
Hanpaenena [Spencer A., 2006: 88].

I]enenanpaBeHHasA HeATENbHOCTb UCCIENOBAIACh CYlaMI U B CIIOPAX, BBITe-
KaIOIIMX 13 OTHOIIEHNIT B cdepe MHTe/UIEKTYa/IbHOI coOCTBeHHOCTH. Tak, B merne
Millennium Enterprises v. Millennium Music* K KOMIIaHUM, HAXOMAIIEICS B LIITaTe
KaponmHa, 611 IpebAB/IeH NCK KOMITaHNeN, HaxopsAwlericss B mrate OperoH, Mo
HapyIIeHUI0 TOBapHOTo 3HaKa «Millenium Music». Obe KOMIIaHUM IIPOAABA/IN IIPO-
IyKLuIo yepes BeO-caitT. Cyz BBIABIIL, YTO BeO-CailT OTBETYNKA ABJIA/ICA MHTEPaK-
TUBHBIM. IIpy 9TOM Takas MPOMEXYTOYHAsk KaTErOpUs CKOJIb3SILIEN IIKa/IbI, KaK
VIHTEPAKTVBHAA JIeATeIbHOCTh OTBETYNKA HY)KIAeTCA B IOTIOTHUTEIbHOI KOHKpe-
TU3ALMY B IIEJIAX YCTAHOBJIEHNSA IIePCOHATbHOM I0PUCAMKIINY, @ MMEHHO HaIlpaB-
neHHol nesrenbHOCTH (deliberate action) oTBeT4YMKa Ha TEPPUTOPMIO IITATA CYHA.
[TockonbKy KOMITaHuA, HaxoAsAmascsa B KaponHe, He OCyIecTBIIAIA Ije/leHAIIpaB-
JIEHHOJ1 IeATeNbHOCTU Ha TaT OperoH, Cyfi HOCTaHOBMII, YTO OH He MOXKET OCY-
LeCTB/IATD IOPUCAUKIINIO HA OCHOBAHNY IIPMHIINIIA MIHYMA/TbHBIX KOHTAaKTOB™.

Kputepnit 1je/ieHanpaBIeHHON [eATeIbHOCTY TaKXe MCIIONIb30BA/ICSA U B
CIIOpax II0 NPUYMHEHNUIO BPeja B TaK Ha3bIBAEMBIX CIIOPAX 110 KMOEPCKBOTHHTY.

3 ALS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 E3d 707, 714-15. Available at: https://
casetext.com/case/als-scan-inc-v-digital-service-consultants (gara o6pamermust: 15.06.2020)

¥ Millennium Enterprises v. Millennium Music, LP, 33 E. Supp. 2d 907 (D. Or. 1999). Available
at: https://law.justia.com/cases/federal/district-courts/FSupp2/33/907/2518997/ (nara obparueHusi:
14.01.2021)

40 TIbid.
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B mene Panavision v. Toeppen*' oTBeT4MK, HaxopsAmurica B VimHoice, 3apern-
CTpUPOBAJI CAIT Panavision.com ¢ HAMepeHIeM IPOJaBaTh JOMEHHOE MM UCTLY,
Haxopamemycs B Kanmupopuun. Cyn mocTaHOBUII, YTO OTBETYMK OCYIIECTBILAN
IjeJIeHAIIPaB/IeHHYIO IeATeTbHOCTh B KamudopHum, rie uMenn MecTo BpegoHOC-
HBIe TIOCTIEACTBYA OT 9TO IesATe/IBHOCTY. B JTaHHOM Jierie ObUI IpYMEHEeH TeCT I10-
CIIe[ICTBUII JIeATE/IbHOCTY, IIePBOHAYA/IBHO C(POPMYIMPOBAHHBIN B YIOMAHYTOM
nene Calder v. Jones* .

B npoekte AMepUKaHCKON accOLManyyl I0PVUCTOB O IOPUCAUKIVN B Knbep-
npocrpancTse (2000) O6bUIO TaK>Ke IPEe/IOKEHO, YTO OCHOBAHNSA YCTAaHOB/ICHUA
KaK IIePCOHA/IbHOM, TaK M IpeJIVChIBAIOIel IOPUCIVKIIVIN O/DKHBI ObITh eIM-
HBIMU ¥ PacIIPOCTPAHATBHCS He TOJIBKO B OTHOLIEHNY OTBETYMKOB, HAXOAAIINXCS
B COOTBETCTBYIOIIEM TOCY/IaPCTBE, HO M B OTHOIIEHUN OTBETYMKA, KOTOPBIN OpHU-
eHTUpPYeT CBOIO JIeATe/IbHOCTD Ha JAHHOe rocygapcTso. IOpucaukimsa Takxe Mo-
JKeT OBITh YCTaHOBJIEHA, €C/IM CIIOP BO3HMKAET 3 QYHKIMOHMPOBAHA Beb-CaliTa,
KOTOPBII, XOTA ¥ He Halle/IeH Ha TOCYyJapCTBO, HO AB/AETCA UHTEPAKTUBHBIM, U
OTBETYMK MOXXET IIPefNo/IaraTh yCTaHOBJIEHNE B €0 OTHOLIEHUM IOPUCAUKIUNI
CyZla COOTBETCTBYIOIIETO TOCyapcTBa®.

B poccniickoit fOKTpUHE TOJIXO0] IIe/IeBOJ HAIIPpaBI€HHOCTY (TapreTMPOBaHNA)
0603HavaeTCs B KauecTBe TPAaHCIUTepaIy «TapreTuar» [Makopuua M.B., 2020:
253] 1 mepeBogUTCA Kak Lienb win HaneneHHocTs [Iyryposa V., 2017: 45-52].
Cnepmyer OTMETUTD, YTO «TapTreTUPOBaHME» IPEMMYI[ECTBEHHO PAaCCMaTPUBAETCs
B JICCTIE[IOBAHNAX 10 MAaPKETMHIY, B PAMKaX KOTOPOTO YKa3aHHBII MOJIXO] IIpefi-
II0JIaraeT MCC/IeflOBaHMe IIePCOHA/IbHBIX SMOLMOHATbHO-IICUXOTOTMYECKUX 0CO-
OeHHOCTelI Ye/T0BeKa, HO3BOISIOLINX PACIIPOCTPAHUTENISM PEKIaMbl OPUEHTHPO-
BaThCs Ha MOTpebUTeNbCKIe mpeanoyTeHnsa*. B poccuiickoM 3aKOHOIaTeIbCTBE
UCHOJIb3YIOTCS KPUTEPUII HaIlpaB/IEHHON AeATEeIbHOCTU IPUMEHUTENIbHO K BO-
IIpOCaM YCTaHOBJIEHMS IPUMEHMMOTO IIpaBa K IOTPeOUTeIbCKUM OTHOIICHUAM
B cT. 1212 I'paxxpranckoro kopekca Poccuiickoit @epepanym u Kputepuii Harpas-
JIEHHOV peK/IaMbl TPV YCTaHOBJICHNN CYAeOHOI IOPUCAVIKIIVN IPVIMEHUTENTBHO K
HOTPeOUTENTBbCKMM CIOpaM B II. 2 4. 3 ¢T. 402 ['pa>kgaHCKOTO IpoljeccyarTbHOTO
Kogekca Poccuiickoit enepanymn.

! Panavision Intern., LP v. Toeppen, 945 F. Supp. 1296 (C.D. Cal. 1996). Available at: https://law.
justia.com/cases/federal/district-courts/FSupp/945/1296/1457774/ (nata obpamenus: 20.02.2021)

42 Calder v. Jones, 465 U.S. 783, 789 (1984). Available at: https://supreme.justia.com/cases/fed-
eral/us/465/783/ (mara obpamenns: 14.09.2020)

¥ American bar association global cyberspace jurisdiction project, achieving legal and business
order in cyberspace: a report on global jurisdiction issues created by the Internet // Business Law.
2000. Vol. 55. P. 1801, 1834.

* Mail.ru Hayunr pexamMy oIpene/nATh ICUXOTUII MOIb3oBareneil. Available at: URL: https://
news.rambler.ru/internet/39196831-mail-ru-group-budet-targetirova (zara o6pamenns: 1.08.2020)
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B aMeprkaHCKOIT Cyge6HOI NpaKTUKe JMCIIONb30BaHNE KPUTEPUS «HAIIPaB-
JICHHOI! [IesITe/IbHOCTI» VIMEJIO MeCTO 1 B OTHOLIEHNY O/IOK-YellH IPUIOKeHNUI],
HpeCTaB/IAIIINX COO0I AITOPUTM C [Iel{eHTPAIN30BaHHbIM XPaHWINIEM HaH-
HBIX B OTCYTCTBME LIeHTPA/IbHOTO afMuHucTparopa. OcylecTBIeHne Omeparuit
He3aBMCUMO OT (PU3NYECKOTO MeCTOHAXOX/IeHsI BOB/IEYEHHDIX B JaHHbIE OIIe-
paruy uI; TMO3BOMMIO CAENaTh BBIBOJ, YTO CTIO>KHOCTY YCTAHOBJIEHVS IOPUC-
IVIKLIMY TOCY/{APCTBEHHDIX CYAOB 00YC/IOBINBAIOT HEOOXOAMMOCTD OPraHM3aL NN
apOMTPaXHBIX IIPOLIECCOB, AAANTHPOBAHHBIX MHAMBUAYATBHO K YYaCTHUKAM
6nok-veitH-npunoxxenus [bpoit V.111., 2018: 13-20].

B to >xe Bpems B mene Alibaba Group Holding Ltd v. Alibabacoin Foundation®
cynom CIIIA 6bu1a 060CHOBaHA IOPUCAVKINA B OTHOIIEHNN OTBETYMKOB-Hepe-
3U/IEHTOB II0 CIIOpaM O KPUIITOBATIOTAX 1 ONepanysaM 6JI0KYeiTH Ha OCHOBAHWM
YCTOABILErOCs B CyfeOHOI IpaKTUKe KPUTepUs «leJIeHAIPaBIeHHO HesATeslb-
HocTi». Vicren Alibaba Group Holding Ltd. mogan B cyp Ha oTBeTYMKOB U3 Jly-
6ast 1 Bermapycu, 1CIoIb30BaBLINX TOPTOBYIO MApKy MCTIIA /sl TPOAAXKM CBOEII
kpunroBamorsl «AlibabaCoin». OTBeT4NKM YTBEpPXKAalu, 4TO Cyf He objazaer
IOPUCAMKIINE, TIOCKO/IBKY OHM He AB/sA0TCs pesupentamu CIIIA, cpenkn 6bm
3akmodensl He B CIITA, 3anmcy Bcex omepanuii, COCTaB/IAI0MINX O/I0K-4eilH, Oblin
ocyuecteHbl B bemapycu. OgHako Cyz cder, 9TO yCTaHOBJIEHME OPUCAVKIIIN
COOTBETCTBYeT IIPAaBIIIY O HaJyIeXKalllell IPaBOBOII IPOLeype, IPeayCMOTPEeHHO-
my B Korcruryrun CIIIA, eciu, cpefu mpovero, MHOCTPAHHDI OTBETYMK 3aKTIO-
qaer czenku B Hpto-Vlopke, cfienka ABsETCA 1je/leHalpaBIeHHOl 1 eCThb Cylile-
CTBEHHAsI CBSI3b MEXX/[Y CAE/IKO U 3asIBIEHHBIM TPEOOBAHIEM.

Cyz TaKXe MOSCHIIL, YTO «OBbUIO OBI CTPAHHO TOBOPUTD, YTO CE/IKA COBEpIIa-
eTcsi B 60J1ee yja/IeHHOM MeCTe HaXOXKIeHNUs CepBEPOB, KOTOpble 06pabaThIBAIOT
IUTATEXV [OKYIIaTels, @ He B TOM MeCTe, Ifie TIOKYIIaTe/lb Ha)KMMaeT KHOIIKY, 4TO
00s13bIBaeT €ro COOMIONATb YCIOBYUS HMPOAaXn». Takoil IMOAXOJ YCTaHOB/IEHNUS
IOPUCAUKIINY He BIIOTTHE KOPPEKTEH BBUAY TOTO, YTO MECTO 3aK/TI0YEHsSI JOTOBO-
pa He BCerfia NMeeT CBsI3b C COOTBETCTBYIOLINM OTHOIIEHEM.

Taxoke ImpakTIKa aMEepUKAHCKUX CYAOB He MCKTI0YAeT IPUMEHEHNS TPafIUILVIOH-
HBIX KpPUTepMeB, IIOCTPOEHHBIX 10 MPUHINIY JIOKA/IM3ALIA 9/IEMEHTOB CIIOPHOTO
IPAaBOOTHOLIEHVISI HA OTIPe/ie/IeHHO TePPUTOPIN, K OTHOIIEHVSIM B KMOepIIPOCTpaH-
crBe. B ciope Plus system, Inc.v. New England Network, Inc.** cropoHBI JOTOBOPWINCD
IPOBOAVTD Y/IEKTPOHHbIE PACYETBI Yepe3 CIeLVAIbHYIO IVTATEXXHYIO CYCTeMY, YIIPaB-
nsieMyto uctoM. FOpucamkums cypa 6bUia MpUsHAHA O MECTY HAXOX/EHVs LIeH-
TPaJIbHOTO KOMIIbIOTepa 9TOJ IUIaTeXHOI cucTeMsl (mtat Komopano).

> Alibaba Group Holding Limited v. Alibabacoin Foundation et al, No. 1:2018cv02897 — Doc-
ument 137 (S.D.N.Y. 2018). Available at: law.justia.com/cases/federal/district-courts/new-york/nys
dce/1:2018cv02897/491216/137/ (mara obpamenust: 09.09.2020)

“ Plus system, Inc.v. New England Network, Inc. 804 E.Supp.111,1992 U.S. Dist.
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B nene Office Depot, Inc v. Zuccarini cyp c4et, 4To 110 Kanmu(opHMIICKOMY ITpa-
By JIOMEHHbIE IMEHA PACIIO/IOKEHDBI TaM, IJie MMeIa MECTO UX PETMCTPALNA I
1ie/Iell YCTaHOBJIEHUA IOPUCAVKIVN quasi in rem. OGOCHOBaHMe TaKOI IOPUCANK-
1V OBIIO IOCTPOEHO Ha TOM, YTO HeOOXOIMMO Ha3HAYNUTh OTBETCTBEHHOE JINIIO,
HOfi KOHTPO/IEM KOTOPOTO MOIIM OBl OBITh IPOJAHBI Te WIN MHbIE TOMEHHbIE
JIMEHa B XOfle MICIOTTHUTEeIbHOTO TPOM3BOJCTBAY.

B mene MacDermid, Inc. v. Deiter 2012 r.*® ucrer (aMepuKaHCcKasi KOMIaHUS,
pacrionoxxeHHass B KOHHeKTHKyTe) IOfjal B CyZl Ha OTBETYNMKA, pabOTAOIIEro B
KaHaJICKOI jouepHelt komnauuu MacDermid, B cBA3M C OTIPaBKOIl OTBETYNKOM
KOHQUEeHI[MaTbHO MHPOPMAL[Y KOMIAHNM CO CBOEN YYeTHOI 3aIVICU 9TIeK-
TPOHHOI TOYThI KoMnauum MacDermid Ha CBOIO TMYHYIO YIeTHYIO 3aIMCh. XOTA
Bce (paKThl HapylLIeHN KOHPUIEeHIMATbHO TepenicKy nmenn Mecto B Kanage,
dakT ucnonb3oBaHnA HaxopsAmerocs B KoHHekTukyTe cepBepa ObLI IIONOXKEH B
OCHOBY YCTaHOBJIEHUA IOPUCANKIINY aMEPUKAHCKOTO Cy/ia.

Cnepmyer OTMETUTD, YTO UCIOIb30BaHME TAKMX TEXHUYECKUX KPUTEPUEB JJIA
yCTaHOBJIEHNA CyeOHOIT IOPUCANKIINMI, KaK MECTO HaXOK/IeHN s cepBepa, MHPOp-
MAIL[MIOHHO CHCTEMBI LIeHTPA/IbHOTO KOMIIbIOTepa He ABJATCA 3PPEeKTUBHBIMMI
B 1Ie/IAX YCTAaHOB/IEHUA I0PUCAUKIMN. TaKoro pojia KpUTepun 3a4acTyro He OTO-
Opa’kaloT CBA3M OTHOIIEHNA C TOCYapPCTBOM Cyfia Ml COOTBETCTBEHHO OOHAPYXKI-
BAIOT YA3BMMOCTb OTBETYMKOB-HEPE3UJIEHTOB IIPU 3aK/IIOUYEHNN C/IENIOK CO CTO-
poHoI1, HaxopAmelica Ha Tepputopun CHIA.

4. OpucauKUUA aMmepUKaHCKUX CYAO0B Mo aenam
0 3almTe 4YecTu, AOCTOMHCTBA U AeJIOBOI penyTauum

Paspabomka amepukancKumu cyoamu 02panuuumenbHolx MEXAHUIMOB 6 UesIAxX
ycmaroenenus cyoeonoil wopucoukyuu (mecm Kondepa, mecm 3unno) He céude-
menbcmeyem 0 Mom, 4mo Kaxioviil NOCre0yIousUil MeXanusm omeepeaem adex-
8aMHOCMb NPUMeHeHUs npedvl0yusezo. JJaHHbIC TECTBI He JO/DKHBI KBaTMpUIN-
POBaTbCA KaK B3aMMONCKIII0YanoIye. MoxHo clenamv ynpoujeHHoe 0onyuierue,
umo Tect Konmepa 6osblitle OpreHTNPOBAH Ha CIydan yCTAHOBJIEHNS CyAeOHOII
IOPUCAUKIINY IPUMEHNUTENbHO K Ie/IMKTHBIM CIIOPaM, TOTZa KaK TeCT 3UIIIO0 MO-
KeT OBITb MCIIONIb30BAH M/Isl OIpefeNeHNs] IOPUCAUKIINY IPU OCYIIeCTBIeHIN
KOMMEPYECKOI1 iesiTe/IbHOCTH B VIHTepHere.

¥ Office Depot, Inc v. Zuccarini, 596 E3d 696 (9th Cir. 2010). Available at: https://www.courtlis-
tener.com/opinion/1309309/office-depot-inc-v-zuccarini/ (zaTa ob6pamenns: 14.07.2020)

# United States Court of Appeals for the Second Circuit, No. 11-5388-cv, p. 5-6 (26-12-
2012) MacDermid, Inc. v. Jackie Deiter. Available at: http://www.internetcases.com/library/cas-
es/2012-12-26_macdermid_v_deiter.pdf (zata obpamenus: 12.08.2020)
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/3 Bcero Kpyra feIMKTHBIX CIOPOB OT/AETbHOTO BHUMAHMA 3aC/Ty>KMBAIOT Jle/la
0 3all)Te YeCTy, JOCTOMHCTBA I Ie/I0BOII peryTannu B kubepnpocrpancrse. Cre-
IiyeT OTMETUTb, YTO Ha IIEPBBIX IOpaX Pa3BUTUA KMOEPIPOCTPAHCTBA KaK Cpe-
OBl COLMATbHBIX OTHOIIEHMII aMePUKAaHCKIe CY/ibl yCTaHaBIMBa/lIN CBOIO IOpUC-
OVIKIIVIO TOJIBKO JIMIID HA OCHOBAHUY NOCTYIIHOCTY MAaT€PUAIOB Ha TEPPUTOPUN
mtata cyza (Telco Communications v. An Apple A day)®.

B 6onee mosgHMX [le/1ax Cyj, OFHOTO IITAaTa OTKA3ajICAd UCIIONHATDH pelleHne,
BBIHECEHHOE CYZIOM JPYIOro LITaTa, IIOCKOJIbKY IOCIEeNHIII MOT IPUHATD JIE/I0 K
CBOEMY PacCMOTPEHMIO TOJIBKO B CIy4ae LieJleHallpaBIeHHO BPEJOHOCHON Jie-
ATENIBHOCTY OTBeTuMKa B mrate cyaa (Griffis v. Luban)®. Cyn oT™eTusn, 4To [yis
YCTQHOBJIEHMs IOPUCAVKIIVY INTAT CyAa GO/DKEH OBITh LIEHTPOM BPELOHOCHOI
JIesITeIbHOCTY OTBETYMKA, TOT7Ia KaK Of[HA JINIIb OCBEOM/IEHHOCTh OTBETYMKA O
TOM, YTO JICTEl] IPOXXMBaeT U paboTaeT B Amabame, He CBUJIETETIBCTBYET O Iie-
JIeHaIIPaB/IEeHHO JIesTe/TbHOCTY OTBETYMKA Ha TAHHBIN 1ITAaT. TakuM ke obpa-
30M cyp [IeHcIbBaHMM He YCTAaHOBIII CBOIO IOPYCAUKINIO 10 ey English Sports
Betting Inc. Tostigan®' B CBA3M C TeM, YTO OTBETUNMK He OPMEHTVMPOBAT CBOIO Bpe-
OOHOCHYIO [eATeNIbHOCTD CIIeNNa/IbHO Ha IleHcunbBanuIo.

B mHOCTpaHHOII JOKTpMHE CyfaM ObIIO NPENI0KEHO YCTaHABIMBATb CBOIO
IOPUCAMKIVIO B OTHOIIEHUY MHGOpPMaIM, IOopoYaleil 4ecTb ¥ JOCTOMHCTBO,
VICXOJIA1 Y3 BO3MOYKHOCTY JJOCTYTIA K pasMelleHHo Ha caiite nHpopmayu. Ecmm
JIOCTYTI K CaiiTy OTpaHIYeH MapOJIAMM U JIOTHAMM, GaKT ero MOCeIle s TMLaMM
VIHOCTPAHHOTO TOCYAapcTBa OyeT CBUAETENbCTBOBATh 00 OPUEHTUPOBAHHOCTU
pa3MelleHHOI Ha cajiTe MH(OpPMAIM Ha YKa3aHHOe roCyAapcTBO. OTKPBITHII He-
OTpaHMYEHHBIII TOCTYII K pecypcy, obpalieHre K KOTOPOMY BO3MO>KHO 13 TI0O0TO
MecTa 1 B /11000€e BpeMs, IIpeArosaraeT BO3MOXHOCTb YCTAaHOBIICHNS I0PUCAVK-
LUV B CyZie TOCYAAPCTBA VICXO/A U3 OLIEHKM 0OCTOATEIBCTB, CBUIETETbCTBYIOLIIX
0 HAIPaBJIEHHOCTM CajiTa MMEHHO Ha rocymapcrso ucrua [Posada O., 2005: 288-
289]. Indopmaiuio, ZOCTYI K KOTOPOII OCYIIeCTB/IAETCS IOCPEICTBOM BBe[eHIA
[IApOJIsl VU JIOTMHA, aBTOPBI OTHOCST K OTKPBITON MHGOPMAIUN, €C/TU BIafieNb-
LIeM caliTa He OCYILeCTB/IAITCA KOHTPOJIb ¥ OTpaHNYEHME IIOCELEeHN YKa3aHHO-
ro caiita. Takoro pojia TeXHONOIMYECKNUII IIpUEeM, SICHO IIO3BOJIAET OINpefieNNTh
bakT IpenBUEeHNA OTBETYVKOM IOPUCAMKINI THOCTPAHHOTO CYZiA.

B 1O Xe BpeMs He Bcerzia 11e1ecO0OpasHO VICIIOIb30BATh BCI0 COBOKYITHOCTD
Tpex cocraBstomux tecta Konyepa (1jeneHanpasneHHOe OpMEHTHPOBAaHNME Jies-

¥ Telco Communications v. An Apple A day. 977 E Supp. 404 (E.D. Va. 1997). Available at:
https://casetext.com/case/telco-communications-v-an-apple-a-day (gara o6pamtenns: 20.07.2020)

0 Griffis v. Luban. No. C3-01-296. 2002. Available at: https://caselaw.findlaw.com/mn-su-
preme-court/1170484.html (zata obpamenus: 20.07.2020)

*1 English Sports Betting Inc. Tostigan. Civil Action No. 01-2202 (E.D. Pa. Mar. 15, 2002). Avail-
able at: https://casetext.com/case/english-sports-betting-inc-v-tostigan-edpa-2002 (mara o6parne-
Hu: 09.09.2020)
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TeJIbHOCTY OTBETUYMKA Ha OIIPeJIe/IEHHbII IITaT, HAMEPEHHBIN XapaKTep NeICTBUN
oTBeT4MKa ¥ 3 (PEeKT OT TaHHOI [eATeIbBHOCTY B COOTBETCTBYIOLIEM Cyfie) IpH-
MEHUTEBHO K criopam o anddamariym.

OrcyTcTBUE KpUTEpUA Lje/IeHaIIPaB/IeHHOM [eATeIbHOCTY OTBETYMKA Ha KOH-
KPeTHbII IUTAT NPV HA/IMYNY HAMEPEHHOIO XapaKTepa ero NeliCTBUIL 10 IIPU4N-
HeHMIO Bpefa 1 9pdeKTa OT ITOI AesATeTbHOCTH B IIITAaTe MCTIA He JO/DKHO OCBO-
00KIaTh OTBETYMKA OT IOPUCAVKINY CyAa UCTIA.

@aKT HaMepeHHOTO XapaKTepa eMiCTBUII OTBETYMKA 110 IPUYMHEHNIO Bpefia
VICTIIY, COCTABJIAIOLINII CYOBEKTUBHYIO CTOPOHY €ro JIeiICTBUIL, ¥ Hajmmdme 00b-
eKTUBHBIX OOCTOSITE/NIbCTB B BUJe HA/IMYVS ITOC/TIECTBUII HA TePPUTOPUM IITA-
Ta CyZa MOTYT OBITh B psjie C/Ty4aeB JOCTATOYHBIMIU YC/IOBVUAMY YCTaHOBIICHVA
topucaukuun. Taxk, C. JIyIMHITOH KPUTMKOBA/I IOCTAaHOBKY BOIIPOCA O OPUCAUK-
LIV aMepPUKAHCKOTO cyaa B fene Young v. New Haven Advocate™ B 3aBucumMo-
CTU OT HaIlpaBJICHHOI IeATEeIbHOCTU OTBETUYNKA, pacIpocTpaHsAwuiero B VHTep-
HeTe MH(POPMAIVIO, HAPYIIAIOUIYIO YeCTb 1 JOCTOMHCTBO MCTIIA, Ha LITAT MeCTa
JKUTE/IbCTBA MTOC/IeHET0. ABTOP OTMETIII, YTO MCTILY CO3/jaeTcsl HeKoMpOopTHAA
CUTYyalys, KOTZIa OH JNO/DKEeH JOKa3bIBaTh, YTO OTBETYMK CO3/a/l BeO-CaliT HaMe-
PEHHO U B OTHOLIEHVY VIMEHHO TeX I10/Ib30BaTesIell, KOTOpble HaXOAATCA B IITaTe
CyZa, 9TO, B CBOIO OYepeib, CIIOCOOCTBYET CO3[jaHMI0 6e30I1aCHOI TaBaHM JI/IS OT-
BeTunkoB [Ludington S., 2012: 542-543, 553].

C. JlymMHITOH [ie/laeT BBIBOJ], YTO OTCYTCTBME YHUBEPCA/IbHOTO MeXaHU3Ma,
JIeXKallero B OCHOBAHMM TOTO M/IM MHOTO TeCTa YCTAaHOBJIEHUA HOPUCAUKIM,
IpefnosnaraeT HeoOXOAVMOCTb OLIEHVBAHVA CyJjaMJi COBOKYITHOCTV (aKTOpPOB,
IpMHMMAs BO BHMMaHUe MyOIYHble IHTEPeChl TOCYAapCcTBa Cyia B pacCMOTpe-
HUM JICKA, 3aMHTEPECOBAHHOCTDb MCTLOB B PAaCCMOTPEHUM CIIOPA B CyJe UCTIA,
OLleHKe OpeMeH, JieXKallieM Ha OTBEeTYMKe [PV PACCMOTPEHNN Jieia B Cyfie APYTo-
ro rocygapcrsa [Ludington S. 2012: 574].

3aknovyeHue

B ycnoBusax peanmsanyy OTHOLIEHUIT B KMOEPIPOCTPAHCTBE YCTAHOBJICHVE
Cyne6HOII IOPUCAMKIMY Ha OCHOBAaHUY MeCTa KUTEIbCTBA I MeCTa HaXOXK/IeHNUA
OTBETYMKA IIEPECTAET UTPATh POJIb K/IHOYEBOTO KPUTEPU.

I'mbxme KpuTEpUM yCTAaHOBIEHVSA IOPUCAVKINN MOXXHO IPU3HATh Hamboslee
YCIIUIHBIMM TIPMMEHNUTEIBHO K OTHOIIEHUAM B KMOEPIIPOCTPAHCTBE, IOCKOIbKY
JULA TOTO, YTOOBI HAPYLINTD 3aKOHBI TOTO VIV MHOTO TOCY/IapCTBa, NIy He 00513a-
TeIbHO (PM3MYECKN IPOHMKATDh Ha TEPPUTOPUIO JAHHOTO TOCYAapCcTBa. AJIANITIB-
HOCTb TMOKMX OCHOBaHUIT K OTHOILIEHNUAM, Pea3yeMbIM B KMOepIPOCTPaHCTBE,

2 Young v. New Haven Advocate, 315 F.3d 256 (4th Cir. 2002). Available at: https://casetext.
com/case/young-v-new-haven-advocate (zara obpamenus: 05.08.2020)
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HO3BOJISI€T YCTAHAB/IUBATD Cy[y IOPUCAMKIVIO Ha OCHOBAHUM psfia PaKTOPOB,
3aTparuBaloLINX NHTePeChl TOCYAapCcTBa (1ITaTa) Cya Ipy OTCYTCTBUY MECTa Ha-
XOJXK/IeHVISI OTBETUNKA, €r0 IMYIIeCTBA U [JesITe/IbBHOCTH B TOCYAAPCTBE CyAa.

C mpyroit CTOpOHBI, I'MOKIe OCHOBaHMA 00YCIOBIMBAIOT 000CTPEHNEe 9KCIIaH-
CUBHOTO IIOJIXOfIa YCTAHOBJICHUS CYAaMI CBOEJl IOPUCAUKINMN, IIPUMEHNMOI KO
BCeM OTHOIIEHVSIM, Peann3yeMbIM B KIO€PIIPOCTPAHCTBE, OCHOBBIBASICH TOIBKO
NI Ha NOTEHIMAIbHOM AOCTyIe K MHQOPMAIMU C TEPPUTOPUM IITATa CyAa
IpY OTCYTCTBUMU CBSI3U MEXKJy OTHOIIEHNEM U TepPPUTOPUENl COOTBETCTBYIOLIETO
HITaTa.

Takoro pofa BO3MO>XKHOCTH IPeJOIpPeeAI0T He0OX0AMMOCTD IIePeOCMBICTIe-
HIIS IOPUCAMKLMOHHBIX TIOTHOMOYMII CYZI0B Ha OCHOBE IIPMHIIVIIIA TeCHOII CBSI3M,
bopMBI IIPOsIBIIEHNsT KOTOPOII B 910Xy PasBUTHUS KUOEPIPOCTPAHCTBA HE MOTYT
He IIpeTepIeBaTh I3MEHEHMII 110 CPABHEHUIO C TeMU TIPefICTaBICHNAMY O CBA3M,
KOTOpbIe MMeJI/ MeCTO JI0 er0 (OPMUPOBAHNA.

OTcyTCTBUE YHUBEPCATIbHOTO MEXaHU3Ma, JIeKAIero B OCHOBAHNM OTPaHNYM-
TebHBIX TecToB (TecT Konpepa, Tect 3umnmo) mpepnonaraet He0O6XO[MMOCTb Olje-
HMBaHMA CyZaMM BCell COBOKYIHOCTM CyObeKTUBHBIX, OObeKTUBHBIX U IIPaBO-
BBIX (DAKTOPOB IIPM YCTAaHOBJICHNUI CBOEI IOPUCANKIIUY B L[e/ISIX HMBEIMPOBAHNS
IOPUCAUKIMOHHOTO KOHPMKTa. K cyObeKTUBHBIM (aKTOpaM OTHOCATCS TaKue
00CTOATEIbCTBA, KaK aHA/IN3 3aMIHTEPECOBAHHOCTY UCTIIOB B PACCMOTPEHMY CIIO-
pa B CyJe UCTIA; OLeHKY OpeMeHN, JieXKallleM Ha OTBeTUMKe IIPY pacCMOTPEHNN
Jiefia B Cyfie APYroro roCyapCTBa; IjeJIeHallPaBIeHHYIO AesATeTbHOCTb OTBETUYMKA
Ha CTpaHy CyZa; IpefBMIeH/ e OTBETYMKOM BO3MOXXHOCTU PACCMOTPEHNUsA CIIopa
B FOCYAapCTBe CY/a; YCTAaHOBJIEHE CIEIValbHbIX (UIbTPOB, OTPAaHNYMBAOLINX
focTy K nHopmaryn B Kubeprnpocrpancrse. K unciny 06beKTHBHBIX (aKTOPOB
HeoOXOIMMO OTHOCKUTH XapaKTep M KONUYECTBO CBA3EN 3JIEMEHTOB CIIOPHOTO
IPaBOOTHOLIEHNA C TOCYJAPCTBOM CY/a; YCTAaHOBKY (PM/IBTPOB, OTpaHMYMBAIO-
HMUX ZOCTYII K MHPOPMALVM B KMOEPIIPOCTPAHCTBE.

IIpu 3TOM BO BCeX CTy4asx HapAAY ¢ OOBEKTYBHBIMU U OOBEKTVBHBIMM (haK-
TOpaMM CyAbl NPMHUMAIOT BO BHUMaHMe IIPaBOBble (HaKTOPBI, COflepiKallie B
cebe popMaIbHO-IIParMaTNIecKyio COCTAB/IAIIIYIO B BUJie IIPOABICHN My0O/Ind-
HO-IIPAaBOBBIX IHTEPECOB FOCYAPCTBA CY/ia B PACCMOTPEHMN CIIOPA.

IIpyMeHUTeNIBHO K CIIOpaM B KMOEPIPOCTPAHCTBE MOXKET OBITh IIpefiIoXKeHa
OPMEHTMPOBOYHAsT KOMOMHALMs COOTHOIICHUSI OOBEKTUBHBIX, CYOBEKTMBHBIX
(baKkTOpOB MpPM YCTAHOB/IEHNY TECHOI CBSI3IL.

B OTHOIIEHNM CIIOPOB, BBITEKAIOUIMX 113 KOMMEpPYECKO J[ieATeJIbHOCTU B
K1OepIpoCTpaHCTBe, HEOOXOAMMO YCTaHaBIMBaTh OoJiee MONTME IIPUYIMHHO-
C/Ie[ICTBEHHBIE CBS3M, HALIPUMeD, B Bujie 0OBEKTUBHOTO aKTa IPOJaK, CBUe-
TE/IbCTBYIOIEr0 0 KOMMePYeCKOM IOTOKe, a TAK)Ke OLIeHKM MOCTe/CTBII QYHK-
LMOHMpPOBaHYs caiita. [Ipy 9ToM pasMeleHNe 1 OpMEHTHPOBaHIe NH(POPMALIIN
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Ha CTpaHy Cyfla He MOXXeT NPM3HABATbCS JOCTATOYHBIM, IIOCKOJIbKY IOPMCIAMK-
VA CyAa JO/DKHA YCTaHABIMBATHCA MCXOAA M3 MOCIENCTBUI (PYHKIMOHUPOBA-
HYISI COOTBETCTBYIOLIETO CaliTa, KOTOPbIe OLIEHNBAIOTCSA MCXOJA U3 CTEIeHN VH-
TEHCHBHOCTI KOHTaKTOB CTOPOH. CyObeKTHBHAs COCTAaB/IAOIAsA JO/DKHA OBITH
IpefcTaB/ieHa B BIUie Lie/ICHAIIPAB/ICHHON JeATeIbHOCTY OTBETUYMKA, KOTOpasd
CBUIETENIBCTBYET O IIPE/IBU/ICHNY OTBETYMKOM YCTAaHOB/ICHNA IOPYCAUKIUY CyAa
ucrna. B paBHOIT cTemeHy Takoe COOTHOIIEHVE OOBEKTUBHBIX U CyO'beKTUBHBIX
($aKTOpPOB JO/DKHO YYMTBIBATHCA U MPUMEHUTEBHO K CIIOPaM, BOSHUKAIOIUM B
chepe MHTE/UIEKTya/IbHOI COOCTBEHHOCTH.

B oTHOIIEHNN CIIOPOB O 3all[YITe YeCT! U JOCTOMHCTBA CMelleHne Gokyca npu
peleHN IOPUCANKIMOHHOTO BOIPOca ¢ paKTopa ZOCTYIHOCTI MHPOpMALNy Ha
KPUTepUIl Ile/leHallPaB/IeHHOI NeATEebHOCTM OTBETYMKA Ha LITAT/TOCYAapCTBO
UCTIIa He Bcerfia LienmecoobpasHo. CymaM cefiyeT B IepBYIO odepeb IPYHIMATh
BO BHUMaHIe 00BEKTMBHYIO COCTABIIAIONIYIO B BUIe JOCTYIIHOCTU pa3MelleHHOI
B ceTy MH(OPMALUY TI0/Ib30BATE/IAM, @ TAK)Xe BPEIOHOCHBIN XapaKTep MOC/eN-
CTBUII JaHHOTO pa3MelljeHNs Ha TePPUTOPUIU TOCYAAPCTBA UCTIIA.

Takum 06pasoM, ycTaHOBIIEHNE CYIeOHOIT IOPYCAVIKIINY B OTHOLICHNY CIIOPOB
B KIOEPIIPOCTPAHCTBE HEe MOXET OBITh IPOCTBIM B CMTy HEOOXOAMMOCTH UCIIONIb-
30BaHNA MHOTOACIIEKTHOTO M epeHIPOBAHHOTO aHA/IN3a, BKTIOYAIOIIETO MC-
C/lefloBaHNe HeCKOIbKIX (aKTOPOB, MCK/II0Yast Py 9TOM (HOPMasIbHBII, MEXaHM!-
CTUYECKUI TTIOAXO].
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Abstract

In the context of the development of modern digital means of communication, the article
raises the question about the mechanism for establishing judicial jurisdiction for resolv-
ing cross-border private law disputes. The author makes comparison flexible and strict
jurisdictional criteria regarding in relation to cyber-disputes. The article reveals both posi-
tive aspects of flexible criteria for establishing jurisdiction that are more appropriate for
cyberspace platform and negative aspects that increase the probability of a jurisdictional
conflict.The problems of the conflict of jurisdiction actualize the author’s appeal to the
study of the bases of the realization of judicial jurisdiction. The author raises the ques-
tion to what extent the manifestation of the jurisdiction based on flexible criteria in the
era of cyberspace differs from the manifestation of jurisdiction before cyberspace.The
author also analyzes the restrictive mechanisms developed in USA in relation to relations
in cyberspace (the Calder test, the Zippo test), which leads to the conclusion that law en-
forcement agencies need to use a multidimensional differentiated analysis that includes
the study of several factors, excluding a formal, mechanistic approach. Subjective fac-
tors include such circumstances as the analysis of the plaintiffs ‘ interest in considering
the dispute in the plaintiff’s court; the assessment of the burden on the defendant when
considering the case in a court of another state; the defendant’s purposeful activity in
the country of the court; the defendant’s foresight of the possibility of considering the
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dispute in the state of the court. Among the objective factors, it is necessary to include
the nature and number of links between the elements of the disputed legal relationship
with the State of the court. At the same time, in all cases, along with objective and objec-
tive factors, the courts take into account legal factors that contain a formal and pragmatic
component in the form of a manifestation of the public legal interests of the State of the
court in the consideration of the dispute. In relation to disputes in cyberspace, the author
suggests an approximate combination of the ratio of objective and subjective factors in
establishing a close relationship. The author applied private scholar methods-formal le-
gal, comparative legal, sociological methods, as well as methods of formal logic (analy-
sis, synthesis, abstraction, concretization, deduction, induction, analogy).
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state jurisdiction; international legal obligations; cyberspace; information and communi-
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[N[D&E® XYPHAN BBICWEN WKONbI 3KOHOMUKM

XKypHan yupeXaeH B ka4ecTBe ne4yaTHoro opraHa
HauunoHanbHOro nccnenoBarenibCkoro yHsepcuteTa «Boicuen
LLIKOJTbl 3KOHOMUKW» C LLEeNbio pacLumpeHnus ydactnsa HAY

BLLIS B pa3snTMM NpaBOBOM HayKn, B COBEPLLUEHCTBOBAHUN
ropuanyeckoro obpasoBaHus.

MaeHble 3apaun:

CTUMYNINPOBaHME Hay4HbIX ,EI,VICKyCCIAI?I
OI'Iy6J'IVIKOBaHVIe Matepuanos no Hanbonee aKTyaJibHbIM
BOMpocam npasa

copaenicTeme pedopme puanyeckoro obpasoBaHus,
pasBuTUiO 06pa3oBaTesIbHOro NPoLEecca, B TOM Yncne
pa3paboTke HOBbIX 06pa3oBaTesbHbIX KypCOB
YyKpenneHne B3auMOAENCTBUS MEXAY yHEOHbIMU

1 Hay4HbIMK nogpasnenernavu HAY BLUS

y4acTue B pacLUMpeHUn COTPYAHNYECTBA POCCUNCKUX
1 3apyOEeXHbIX YYEHbIX-IOPMCTOB 1 Npenogasarenei
BOBJieHeHne MoJ1I04bIX Y4EeHbIX N npeno,u,aBaTeneVl

B HAYYHYI0 XM3Hb 1 NpodecCcroHanbLHoe coobLLECTBO

opraHmM3aums KpyribiX CTONOB, KOHMEPEHLNN, HTEHUI
M VIHbIX MEPOMPUATUIA

OCHOBHbIE TeMbl:

[MpaBoBas MbICAb (MCTOPUS N COBPEMEHHOCTb)

MopTpeTbl y4EeHbIX-IOPUCTOB

Poccuiickoe npaBo: COCTOSAHME, NEePCNEKTUBbLI, KOMMEHTapumn
CypnebHas npakTuka

MpaBo B COBPEMEHHOM MUPE

Pedopma topuamyeckoro ob6pasoBaHuns

Hay4Has Xun3Hb

JMCKYCCUOHHBIN KNyO

PeueHann

XKypHan paccuuTaH Ha npenogasartenen By30B, aClMpaHToB,
Hay4HbIX PaBOTHMKOB, 9KCNEPTHOE COOOLLECTBO, MPAKTUKYIOLLLMX
IOPUCTOB, a TakXXe Ha LUMPOKUIA KPYT YnTaTenen, NHTEePeCyoLnXcs
COBPEMEHHbIM NPaBOM 1 ero B3aMMOAENCTBMEM C 3KOHOMUKONA.
«[MpaBo. >)KypHan BeiCLuen WKObl SKOHOMUKN» BKITIOHEH

B NepeyeHb BEAYLLNX POCCUIACKMX PELEH3NPYEMbIX

Hay4YHbIX XXYPHANO0B 1 N34aHUIA, PEKOMEHO0BAHHbIX BbiCcLuein
aTTecTauMOHHOW komuccuern MuHobpHaykm Poccum ons
ny6arMKaLmMm OCHOBHbIX Hay4HbIX PE3yIbTaTOB AMCCepPTaLmii

Ha CoMCKaHMe y4eHOM CTeNneHn A0KTOpa 1 KaHamnaara Hayk

no HanpaeneHuo «l0pucnpyaeHumns».

XKypHan BbIXogUT pa3s B KBapTas U pacnpoCcTpaHseTcs
B Poccuu, ctpaHax CHIM v panbHero 3apybexbs.

XKypHan Bxoaut B Web of Science Core Collection Emerging
Sources Citation Index, Russian Science Citation Index
(RSCI) Ha 6a3e Web of Science.

KypHan Bk/to4eH B cneayowime 6a3bl JaHHbIX:

KnbepneHnHka, HeinOnline, Ulrichsweb, Open J-Gate, Gale



ABTOPAM

TpeboBaHMs K 0POPMIEHUIO TEKCTA CTaTen

MpeacTaBneHHble cTaTby [OXHbI ObiTh
OPUIMHAsNbHbLIMUW, HE ONYBANKOBAHHBIMW Pa-
Hee B ApYyrnx nedatHbIX nagaHusx. Ctatbu
[OMKHbI OblTb aKkTyanbHbIMKU, 061a8aTk HO-
BU3HOWN, coaepXaTtb BbIBOObI MCCNenoBa-
HWSl, a TakXke COOTBETCTBOBATb YKa3aHHbIM
HVXe npasunam odopmneHuns. B cnyyae He-
Hagnexariero oopMaeHns CTaTb OHa Ha-
npaeBnsieTcsl aBTopy Ha 40paboTKy.

CTtatbq npepncraBnseTcs B 3/1€KTPOHHOM
Buae B popmare Microsoft Word no agpecy:
lawjournal@hse.ru

Appec pepakuumn: 109028, Mockea, b. Tpex-
cBATUTENBLCKNI Nep, 3, od. 113

Pykonvcu He BO3BpalLaloTCs.

O0ObemM cTaTbu
O6bem cTateit oo 1,5 ycn. n.n., peueHsnin —
no 0,5ycn. n.n.

Mpwu HaGope TekcTa HeoOXOAMMO UCMOSb-
308Batb WpKnodT «Times New Roman». Paamep
wipudTa a8 OCHOBHOMO TeKkcTa ctarenn — 14,
CHOCOK — 11; HymMepaums CHOCOK CMJIoLLHas,
noctpaHuyHasa. TekCT nevaraeTcs 4epes
1,5 nHTepeana.

Ha3BaHue ctatbu

HasBaHue ctartbm NPpMBOANTCS HA PYCCKOM
M aHMmMUiCcKoM a3blke. 3arnaBue O0JXKHO
ObITb KPATKUM 1 MHOPMATUBHbLIM.

CeepneHus 00 aBTopax
CeepneHus 06 aBTOpax NPMBOOATCH Ha PyC-
CKOM U aHIIMNCKOM A3bIKax:

+ damunma, nms, oT4eCTBO BCEX aBTOPOB
MOJSIHOCThIO

* MNOJSIHOE Ha3BaHWe OpraHn3aumMm — MecTa
paboTbl KAXA0ro aBTopa B UMEHUTETIbHOM
nazexe, ee noJsiHbIv NOYTOBLI aapec.

*  OOJIKHOCTb, 3BaHWNE, yHEHAS CTEMEHDb KaX-
[oro aBTopa

* a[pec 3NIEKTPOHHOW MOYTbI AN KaX40ro
aBTopa

AHHOTaUMS

AHHOTaUMA NPenoCcTaBSEeTCSA Ha PYCCKOM U
aHIMMMINCKOM A3blkax 06bemom 250-300 cnos.
AHHOTaAUMA K CcTaTtbe A0/IKHa ObITb NOrMY-
HOW (cnepoBaTb NOrMKe ONUCcaHUs pPes3yib-
TaToOB B CTaTbe), OTpaxaTb OCHOBHOE CO-

hepxaHue (NpeameT, uenb, MeToao0rmio,
BbIBOAbI ICCNEO0BAHMS).

CBepneHund, coaepixalimecsa B 3arjiaBuv
CcTaTbu, HE OOJKHbI MOBTOPATLCHA B TEKCTE
aHHoTauuun. CnepyeTr wusberarb JULWHUX
BBOAHbIX ppa3s (Hanpumep, «aBTOP CTaTbu
paccMarpuBaer...»).

UcTopuueckue cnpaBku, €CIN OHU He
COCTaBNSIOT OCHOBHOE CoAepXaHue O0oKy-
MeHTa, onncaHune paHee 0ﬂy6ﬂI/IKOBaHHbIX
paboT 1 0OLLIEN3BECTHbLIE MOJIOXEHUS, B
aHHOTaUMKM He NPUBOAATCS.

KnioueBble cnosa

KntoueBble cnosa NpUBOAATCS HA PYCCKOM U
aHIMMnckom a3bikax. Heobxogymoe konnye-
CTBO KJIOYEBbIX CJIOB (CNIOBOCOYETAHUN) —
6-10. KnioyeBble cnoBa WM ClOBOCOYETa-
HUS1 OTAENSITCS OPYyr OT Apyra TO4KOW C
3anaTon.

CHocKkM

CHOCKM MNOCTpaHNYHbIE.

CHockun odopmnsitotes cormacHo MTOCT P
7.0.5-2008 «Cuctema cTaHOapToB MO WH-
dopmaumm, BUBNNOTEHHOMY N N30ATENBCKO-
My neny. bubnmorpaduyeckas ccbinka. O6-
Lwme TpeboBaHMs 1 NpaBuia CoOCTaBIEHNSI»,
yTBEpPXAeHHOMY (PepepanbHbIM areHTCTBOM
MO TEXHUYECKOMY PEryIMpOBaHMIO U METPO-
noruvn. MoppobHas nHdopmMauus Ha caiite
http://law-journal.hse.ru.

TemaTunuyeckas pyopuka
0O69a3arenbHO — KO, MeXayHapOoaHOM Knac-
cnpukaumn YIK.

Cnucok nutepartypbl

B koHLEe cTaTby NpMBOANTCSA CNCOK NnTe-
patypbl. Cnncok cnepyet odopmaaTb Mo
FOCT 7.0.5-2008.

CtaTtbm peueH3upyloTcs. ABTopam npe-
[OCTaBNAeTCs BO3MOXHOCTb 03HAKOMUTHLCSH
C copepxaHuem peueHsun. lNpu otpuua-
TENbHOM OT3bIBE PELIEH3EHTa aBToOpPy npe-
[OCTaBNsIeTCA MOTUBMPOBAHHbLIA OTKa3 B
onybnnkoBaHUN maTepuana.

MnaTta ¢ acnupaHTOB 3a nNy6nukauuio py-
KOMUCEWN He B3NMAaeTCH.



CBUJETENBCTBO O PErMCTPALIMY CPELICTBA MACCOBOI MH(GOpMALNU
«IIpaBo. JKypran BricImers IIKoIbI 5SKOHOMUKI»
[TV Ne ®C77-66570 ot 21 mrons 2016 .
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