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AHHOTaAUMNS

B cBeTe pa3BuTUSa COBPEMEHHBIX LMDPOBBLIX TEXHONOMMIA BCTAET BONPOC O CO3JaHuUM ean-
HOro MexaHu3Ma PEryampoBaHNS SMUTEHTOB KPUMTOAKTMBOB, BKJIOHAIOLLErO KOMIMIEKCHOE
perynmpoBaHme cTaTyca Bcex CyObekToB, YHaCTBYIOLLMX B TOProeae kpuntoaktnsamu. OgHa-
KO noka Mbl OTMEYaeM OTCYTCTBME eanHO00pa3uns 1 abCTPaKTHOE perynnmpoBaHmne cyobeKTOB,
TOPryLLMX KPUNTOaKTBaMK, yctaHoeneHHoe B dupekTtuee EC 2018/843 EBponelickoro nap-
namenTta n Coseta ot 30.05.2018, BHOCcsLEeN nonpaeku B Aupektney EC 2015/849 o npenot-
BPALLEHWM NCMOMb30BaHNS GUHAHCOBOM CUCTEMBI B LIENSX OTMbIBAHNS AEHET NN PUHAHCUPO-
BaHuA Teppopuama n B ampektmabl 2009/138/EC n 2013/36/EC. MNMoa, naBneHmem rnoanTrkos 1
npodeccmnoHanbHOro coobiecTsa EBponerickas KOMUCCUS MOArOTOBUA NPOEKT AONrOXAAH-
HOro NpensIoXeHust 0 pernameHTe EBponerickoro napnameHTa n Coeta no pbiHKaM KpUMTo-
aKTVBOB 1 O BHeceHuM nonpaeok B Oupektney EC 2019/1937, COM (2020) 593 final (MICA) ¢
Lenbio CO30aHNs OOLLEro perynmpoBaHus B 06/1aCT KpUNTOAKTUBOB. [penioxkeHHbI NpoekT
pernameHta MICA vMmeeT uenbio YHMGmumMpoBaTb pa3po3HEHHOE MPaABOBOE PErynnpoBaHme
KPUNTOAKTMBOB 13-3a OTCYTCTBUS B HAcTosiLLee Bpemst 6osiee MaclutabHOro perynmpoBaHus
3TOro MHCTUTYTa Ha ypoBHe EBponelickoro cotoda. OCHOBHOM LIESbIO AAHHOW CTaTbW SBNSIETCS
nccneaoBaHe BHOBb OMNMPeAeneHHbIX MHCTUTYTOB, BKJIKOUAs KaTeropmsaLmio KpUnToakTMBOB,
oxBatbiBaeMbix MICA. B 3TOM KOHTEKCTE PacCMaTpUBAIOTCS OCHOBHbIE acnekTbl OYHKLMO-
HMPOBaHMSA MPOLLECCa 3MUCCUN KPUMTOAKTUBOB, BKIoYas 06s13aHHOCTM nybnukaumm «white
paper». OTOenbHO n3ydaeTtca posib EBponeiickoli cnyxbbl 6aHkoBCkoro Haasopa (European
Banking Authority) kak Hag30pHOro opraHa Hag SMUTEHTaMU U3BECTHbIX KPUNTOAKTMBOB. Ha
OCHOBE aHann3a aBTop NPUXOaMT K BbIBOAY, HTO NpuMeHeHme nonoxeHnin MICA cBsisaHo ¢ psi-
[oM nNpobrneM, Ha KOTOPbIX OH 3aTeM OCTaHaBnMBaeTcs 6onee NnoapobHo. HeoaHO3HAYHOCTb
B NpaBoBOM npumMeHeHun MICA HabniogaeTcs, Hanpumep, B Cily4Yae perynmpoBaHms NMOHATUN
KPUMNTOaKTMBOB, a TakXe B Cllydae OTCYTCTBMS Bonee AeTanbHOro NpoLuecca CoTpyaAHNYeCTBa
mexay opraHamu EC v opraHamm TpeTbux cTpaH. Mpu paboTe Hag AaHHOM CTaTbeill aBTOPOM
OblIM NCMONBb30BaHbI CrieayloLle HayyHble MeTodpbl: hOpMasibHO-IOPUANYECKNIA, CPABHU-
TeNbHO-MPaBOBOW, aHANMN3, CUHTE3, aHANOINS, UHAYKUMS N AeOyKUNS.
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Abstract

In the developing world of modern digital technologies, the question arises of the need
to adopt a uniform mechanism of the regulation of crypto-assets issuers, including a
comprehensive regulation of the position of all entities involved in the trade in crypto-assets.
However, we are currently examining the inconsistent and abstract regulation of the main
crypto-assets traders resulting from Directive (EU) 2018/843 of the European Parliament
and of the Council of 30 May 2018 amending Directive (EU) 2015/849 on the prevention of
the use of the financial system for the purposes of money laundering or terrorist financing,
and amending Directives 2009/138/EC and 2013/36/EU. Under pressure from policy makers
and the professional public, the European Commission has presented a proposal for a long-
awaited Proposal for a Regulation of the European parliament and of the Council on Markets
in Crypto-assets, and amending Directive (EU) 2019/1937, COM (2020) 598 final (MICA) to
ensure common regulation of crypto-assets, which is applicable in all Member States of the
European Union. The present proposal for a MICA regulation has the ambition to unify the
fragmented legislation on crypto-assets that nowaday as a result of lack of wider regulation
at EU level. The primary goal of this paper is to analyze newly defined concepts, including
categorizations of crypto-assets falling under MICA. In this context, the basic aspects of the
functioning of the crypto-assets issue process, including the obligation to publish a white
paper, are examined. In particular, the position of the EBA (European Banking Authority)
as a supervisory authority for issuers of significant crypto-assets is examined. Based on
the analysis, the author comes to the conclusion that the application of the MICA may well
be associated with a number of problems, which are then specified in more detail. We see
ambiguity when applying MICA caused, for example, by rather general language of the terms
defining crypto-assets, or by absence of further explanation of cooperation process between
relevant EU and third country authorities. The several scientific methods were used in writing
this paper, such as: comparison, analysis, synthesis, analogy, induction and deduction.
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BeepeHue

07.05.2020 EBpormerickas KoMuccus omy0nmKoBaa IJIaH GeVICTBUIL /I KOM-
wiekcHoi mommtuky EBpormerickoro corosa (mamee — EC), HampaBneHHBIT Ha
IIpelOTBpallleHlie OTMbIBaHMS IPS3HBIX JieHeT M (PMHAHCUPOBaHUS TeppopusMa’.
B mpepnosxenHoM 1taHe EBpormerickas komuccys 06s3amach MIPUHATD MePhI 110
ycunenuto npasut EC B 6opbbe ¢ OTMBIBaHMEM I'PA3HBIX JieHeT U (VHAHCUPOBAHN-
eM TeppOpM3Ma, B pe3y/IbTaTe 4ero ObUIV OATOTOB/IEHBI YeThIpe 3aKOHOJATETbHBIX
IIpeIOXKEeHN A%, KOTOPbIe paccCMaTpMBAeTCsl KaK eIVMHBIN COITIACOBAHHBIN ITaKeT,
HaIlpaBJIeHHDIII Ha pealu3alyIo I/IaHa IeficTBII EBponelicKoll KOMUCCUIL.

B cooTBeTcTBUM C ITpefIoKeHHbIM ITaHoM EBpomnerickas komuccus 24.09.2020
obHapooBala HOBYIO cTpaTernio 1u¢ppoBoro ¢uHaHCUpoBaHUA. [IpenmoxeH-
HBIIT TTaKeT crpaternu nnudpoBoro GMHAHCUPOBAHNS OPUEHTUPOBAH Ha YeThbIpe
OCHOBHBIE 00/IacTy: yCTpaHeHMe (pparMeHTal My Ha eAVHOM LM(POBOM pPBIHKE;

! Communication from the Commission on an Action Plan for a comprehensive Union policy
on preventing money laundering and terrorist financing, C(2020) 2800 final. Available at: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020XC0513%2803%29 (maTa obpa-
menus: 11.05.2022)

? Proposal for a Regulation of the European parliament and of the Council on the prevention
of the use of the financial system for the purposes of money laundering or terrorist financing.
COM/2021/420 final. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CE-
LEX%3A52021PC0420 (mata obpamennus: 11.05.2022); Proposal for a Directive of the European
parliament and of the Council on the mechanisms to be put in place by the Member States for the
prevention of the use of the financial system for the purposes of money laundering or terrorist
financing and repealing Directive (EU) 2015/849, COM/2021/423 final. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52021PC0423 (gara o6pamenns: 11.05.2022);
Proposal for a Regulation of the European parliament and of the Council establishing the Authority
for Anti-Money Laundering and Countering the Financing of Terrorism and amending Regulations
(EU) No 1093/2010, (EU) 1094/2010, (EU) 1095/2010, COM/2021/421 final; Proposal for a Regu-
lation of the European Parliament and of the Council on information accompanying transfers of
funds and certain crypto-assets (recast), COM/2021/422 final. Available at: https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX%3A52021PC0421 (gara obpamienus: 11.05.2022)
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aganTanysa HopMaTuBHOI 6aspl EC 1 copmericTBMst 1nPOBBIM VHHOBALVIAM;
IpOZBVDKeHMe (PVHAHCOB, OCHOBAaHHBIX Ha JIJAaHHBIX; pellleH)e NpobieM U pu-
CKOB 1M(poBOIT TpaHCHOPMALVIM, BKITIOYAs YIydlleHre LuppOoBbIX ONepaluii n
YCTOYMBOCTD (PYHAHCOBOJI CHCTEMBI’.

OcHoBy makeTa crpaTeruy 4uppoBoro GUHAHCUPOBAHNA COCTAB/IACT IPOEKT
pernamenTta EBponerickoro mapimamenTa u CoBeTa IO pbIHKaM KPUIITOAKTMBOB
u BHeceHuu nonpasok B Jupektusy (EC) 2019/1937, COM (2020) 593 final (ma-
nee — MICA)*. B pamkax pernamenta MICA EBpomneiickast KOMuccus mocraBuia
3ajjauy npyuBecTy npaBoBylo 6a3y EC B cooTBeTcTBME € peKoMeHpAaryssMu [ pymms
paspabotku ¢puHaHCOBBIX Mep 60pbOBI ¢ oTMbIBaHMeM gmeHer (Financial Action
Task Force, panee — FATF), koTOpBle, B 4aCTHOCTH, JOIOTHUTE/IBHO OIIpeNeIs-
10T KTI04YeBble TEPMMUHBI (HallpuMep, KPUITOAKTHBbI, HOCTABLIMK YC/IYT KPUIITO-
akTuBoB U T.1.)°. Llenpio EC sBnsieTcs mopaep)Kka MHHOBAIU B GMHAHCOBOM
CEKTOpe, I MUMEHHO 110 3Toii mpuunHe MICA crpemntcs nopjep>kaTb SMUTEHTOB
KPUIITOAKTHUBOB B VX /IeSITETTBHOCTH, HO B TO )K€ BpeMsI [TOJjYepKIBaeT HeOOXOM-
MOCTb 3aIIUTHI IIPAB I MIHTEPECOB TOTPeOUTEelL.

B pamxax MICA Espomneiickas KoMuccus BHepseT UHAVUBUIYA/IbHbBIN 3aKO-
HOJIATe/IbHBIN PEXUM, HaIllpaB/IEHHbII Ha yCTpaHEHME PUCKOB, KOTOpbIe Ipef-
CTaBJIAIOT KPUIITOAKTUBBI ¥ 3HAUMMble TOKeHbI®. B coepskanne MICA BK/II0ueHbI
HeKoTopble nonoxennusa us Jupexrtusbl 2014/65/EC EBpomneiickoro napiameH-
ta 1 CoBera or 15.05.2014 o pbIHKax (pMHAHCOBBIX MHCTPYMEHTOB, (fanmee —
MIFID)” n us Jupextussr 2009/110/EC EBpomneiickoro mapmamenTta u Cosera
oT 16.09.2009 o cosmanuy, oCyLeCTBIEHUN 1 IPYIeHIMaIbHOM Hafi3ope 3a fiesd-

> Communication form the Commission to the European parliament, the Council, the Euro-
pean economic and social committee and the committe of the regions on a Digital Finance Strat-
egy for the EU, COM (2020) 591 final. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52020DC0591 (mata obpamenns: 11.05.2022)

* Proposal for a Regulation of the European parliament and of the Council on Markets in Crypto-
assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Available at: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0593 (nara obpauienns: 11.05.2022)

> FATF Report. Virtual Currencies Key Definitions and Potential AML/CFT Risks. FATF: Paris,
2014. FATF International Standards on Combating Money Laundering and the Financing of Terror-
ism & Proliferation. Interpretive note to recommendation 15 (New technologies). Paris, 2012. Avail-
able at: https://www.fatf-gafi.org/media/fatf/documents/reports/Virtual-currency-key-definitions-
and-potential-aml-cft-risks.pdf (mara obpamenus: 11.05.2022)

¢ Explanatory memorandum to proposal for a Regulation of the European parliament and of
the Council on Markets in Crypto-assets, and amending Directive (EU) 2019/1937, COM (2020)
593 final. Available at: https://www.eumonitor.eu/9353000/1/j4nvhdfdk3hydzq_j9vvik7m1c3gyxp/
vlccilb7tvyj (mara obpamenus: 11.05.2022)

7 Directive 2014/65/EU of the European parliament and of the Council of 15 May 2014 on
markets in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU.
Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0065 (mata
obpamenns: 11.05.2022)
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TE/IbHOCTBIO YIPEXK/I€HNI 3/IEKTPOHHBIX JIEHET, BHOCAIIEN IIOIIPABKA B JUPEKTH-
BbI 2005/60/EC 1 2006/48/EC (manee — JupexTuBa 06 971€KTPOHHBIX JAeHbrax)®
[Hobza M., 2021: 19].

HecmoTps Ha TO, 4TO cTpaTerus udpoBoro GrHAHCMPOBAHNA ABIAETCA BaXK-
HOJI BeXOIl CTUMY/IMPOBaHVA MHHOBALVIL ¥ pasBUTHA IM(POBU3AINI, OKOHYA-
tenbHas popma MICA octaercs HesicHOI. BeTaer psj Bompocos 06 yMeCTHOCTH
U JOCTaTOYHOCTY IIpaBoBoro opopmnenus MICA.

1. O6nactb npumeHenua MICA

[Tpoekt permamenta MICA kacaetcst 06/1acTyt SMUCCUM KPUTITOAKTUBOB 1 00-
JIaCTU OKa3aHUA YCIyT, CBA3AHHBIX C KPUIITOAKTUBAaMH, B paMKax EBporerickoro
coro3a’. OgHaKo B TO XXe BpeMs mpoekT pernameHTa MICA sBnsercs TekcToMm,
UMeIoIMM 3HadyeHMe A1 ENMHOro sKoOHOMMYecKOro IpOCTPaHCTBa (mamee —
ESII), n uMeHHO 103TOMY COOTBeTCTBYIomME TTonmoxKeHnsa MICA Takxke mpume-
HUMBI B rocygapcrBax-wieHax EDII [Ferreira A., Sandner P., Diinser T.,2021: 23].

[TockonmpKy 067aCTh SMUCCUM KPUITOAKTMBOB JIOBOJIIBHO IINPOKA, CyIIje-
CTBYeT HECKOJIbKO VMICK/IIOYEHMI, Ha KOTOpble Mpepiaraembplii permamenT MICA
He pacnpocTpaHserca. VIckaodeHns B OONBIIVMHCTBE CTy4aeB CBA3AHBI C Jed-
TeJIbHOCTBIO, KOTOPasl AABJAETCA NPeMETOM PeryIMpoBaHNA APYTUX MIPaBOBBIX
akToB (Hampumep, MIFID, [lupektnBa 06 37€KTpPOHHBIX HAeHbrax M T.J.). AHa-
JIOTMYHBIM 00pa3oM LM(ppPOBbIe BATIOTH LIEHTPATbHBIX 6aHKOB OCBOOOXK/AI0TCSA
ot peiicteusa MICA nipu ycnoBum, 4To pedb UjeT 0 KpUITOAKTUBAX, SMUTEHTOM
KOTOPBIX ABJIAIOTCA L[eHTPa/lbHble OaHKM, AeICTBYIOIINE B Ka4yeCTBe OPraHoB Jie-
HEXXHO-KPEJUTHOTO peryInpoBaHyA. [Ipyrie nckmodeHns n3 o6acTu feitcTBuA
MICA xacaroTcs, HanpuMep, EBpomeiickoro MHBeCTUIIIOHHOTO 0aHKa, CTPaxo-
BBIX KOMIIaHWI1, 001IeCTBEHHBIX MeXX/[yHapOJHBIX OpTraHu3aLuii u T.4."°

B nacroamee Bpemsa EC cnefyer NpyHIMITY T€XHOTOIMYECKON HENTPaNbHO-
cru'!, TaKMM 06pPa3OM IO3BOJIAA SMUTEHTaM BBIOPATh BUJ MCIO/Nb3YeMON TeX-

8 Directive 2009/110/EC of the European Parliament and of the Council of 16 September 2009
on the taking up, pursuit and prudential supervision of the business of electronic money institutions
amending Directives 2005/60/EC and 2006/48/EC and repealing Directive 2000/46/EC. Available at:
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32009L0110 (mara o6paieHys:
11.05.2022)

° Proposal for a Regulation of the European parliament and of the Council on Markets in
Crypto-assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Art 2 (1). Avail-
able at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0593 (nara
obpamtenns: 11.05.2022)

10 Tbid. Art 2 (3).

! Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May 2018
amending Directive (EU) 2015/849 on the prevention of the use of the financial system for the
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HOJIOTUY, TPV 3TOM OOJBIIVMHCTBO KPUITOAKTMBOB IpyuMeHsAeT mMeHHO DLT
texnosnoruio (Distributed ledger technology, nanee — DLT). Ha ocHoBanun Pe-
rimamenTa (EC) Ne 910/2014 EBpomeiickoro mapiamenTta u Coera ot 23.07.2014 06
3NIeKTPOHHOM M eHTU(UKAVY ¥ TPACTOBBIX YC/TyTaX /I 9/IeKTPOHHBIX TPaH3aK-
Uil Ha BHyTpeHHeM pbiHKe (e]DAS)", moy TeXHOMOrnueckoi HeliTpamTbHOCThIO
TIOHMMAeTCsI OTCYTCTBUE 3aKas3a B MCII0/Ib30BAHUY KaKOT0-/I1M00 HAL[IOHAJIbBHOTO
TEXHUYECKOTO pelIeHNs 3TeKTPOHHON UAeHTU(NKAINM B PaMKaX rOCyapcTBa-
gynena EC.

B xonrekcre texHonoruu DLT B permamente MICA mucnonbsyerca TepMuH
«TeXHOJIOTHS pacIipefie/IeHHON 6a3bl JAHHBIX TPAHCAKIMII», IO KOTOPOJI ITOHM-
MaeTCs TeXHOJIOTHA, IOAeP>KMBaloOLasl pacipe/ie/IeHHYIO 3alich 3amndpoBaH-
HbIX faHHbIX"?. TexHonorus DLT obneryaer cosmanue undposoit ngeHTHdMKaA-
nuy. B gaHHOM Ciy4ae ciemyeT MOgYepKHYThb, 4To B GonbimHcTBe DLT cuera
II0JIb30BAaTeIell IPUBSA3AHBI He K TaHHBIM 00 UX MAeHTUPUKALNI, a K MIeHTUPU-
KaToOpy cuyeTa, KOTOPBII QYHKIMOHMPYET Kak IceBgoHuM [Moreno S., Seigneur J.,
Gotzev G., 2020: 9]. lis DLT xapakTepHO OTCYTCTBUE MV MUHUMAIbHBIN YpO-
BEHb LJ€eHTPA/IM30BAHHOIO YIIPABIE€HNs, KaK U IIOTHOE OTCYTCTBME LIeHTPAIN30-
BaHHOTO XpaHeHUs JaHHBIX [Zetzsche D., Arner D., Buckley R.,2020: 180, 334].

2. Buabl KpMNToakTUBOB

PaccmarpuBaembiit mpoekT pernamenta MICA mpepycMaTpuBaeT coBeplleH-
HO VHYIO KIacCUUKaLMI0 KPUITOAKTIBOB, KOTOPbIE [e/IATCSA Ha HECKOIBKO OT-
JIe/IbHBIX BUIOB TOKEHOB. Te€PMUH «KPUIITOAKTUBBI» SIBJISETCS IIUPOKUM TEPMU-
HOM, KOTOPBIJI TOMUMO IIVIPPOBOTO IPefCTaB/IeHNsI CTOMMOCTH TaKXKe sSIBJIAETCS
OTIpeflelIeHHBIM IIPefICTaBIeHNeM IIPaB, CBSI3aHHBIX C B/Ia/leHIeM KPUITOAKTIBA-
M. Vicxops n3 onpepeneHusi KpUITOAKTUBOB, pernameHT MICA pmenut otnenb-
Hble TOKeHbI Ha Tpu nopkareropum: utility Token (manee — UT); TokeH, npuss-
3aHHBIN K akTnBaM (asset-referenced token, mamee — ART); TOKeH 9/1eKTPOHHBIX
neHer (electronic money token, famee — EMT).

UT 06BI9HO He CUMTAeTCS TPAAULMOHHO GOpMOTL 0becriedeHn 1 GpUHaH-
COBBIM IIPOAyKTOM. Kak BUJI KpUIITOAKTUBOB, OH IIPEIOCTaB/IACT LUPOBOIL J1O-

purposes of money laundering or terrorist financing, and amending Directives 2009/138/EC
and 2013/36/EU. Recital 22. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
celex%3A32018L0843 (ara obpamenus: 11.05.2022)

12 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014
on electronic identification and trust services for electronic transactions in the internal market and
repealing Directive 1999/93/EC. Art 12 (3) (a). Available at: https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=uriserv%3A0J.L_.2014.257.01.0073.01.ENG (gara o6pamenus: 11.05.2022)

3 Proposal for a Regulation of the European parliament and of the Council on Markets in Cryp-
to-assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Art 3 (1).
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CTYTI K TOBapy M/ YCIIyTe, KOTOpbIe JOCTYIHBI B pamkax DLT, mpudem ero akuen-
Talys IpUBs3aHa K OMUTEHTY fanHoro TokeHa'!. UT nmeer HedmHaHCOBBIE LeH,
KOTOpBIE, B IIEPBYIO OYepelib, CBA3AHbI C VICIONIb30BaHMEeM IM(POBBIX ITATHOPM
u nudposbIx yeryr. Takum obpasom, 1enb UT 3akmodaeTcs He B CO3aHmUM Oy/y-
VX JeHe>KHBIX IIOTOKOB, a B o0ecredyeHn QPyHKIMOHAIBHOTO VICIIO/Ib30BAHNSA
CHCTEMBI Ha OCHOBe O/I0KYelTHa.

UT TakKe MOXeT MCIIO/Ib30BAaThCs B KauecTBe cpeficTBa obmeHa. UT He mpu-
BA3aH K KaKOMY-/100 aKkTuBy, Kak B cmydae ART wm EMT. Kak npumep MoxHO
IpUBeCTV OUTKOVH, KOTOPBIII He IPUBSA3aH K 3aKOHHOMY IUIATeXXHOMY CPELCTBY
wim fpyroMmy Bupy ToBapa [Zetzsche D., Arner D., Buckley R., Annunziata F.,
2021: 206, 212-213]; [Irwin A., Turner A., 2018: 299]. O4eBUIHO, YTO UMEHHO
OuTKOMH TonafaeT moj fevicrue riasel 11 permamenta MICA.

MICA ycraHaBimBaeT psf TpebOBaHMII, KOTOPBIM JO/DKEH COOTBETCTBOBATD
smureHT UT, ecmu OH HaMepeH IyO/IMYHO IIpefyIaraTh Ha Tepputopyun EBpoco-
1032 BBIILIEYIOMAHYTbIe KPUNITOAKTUBBI V1M MOJABATh 3asAB/I€HU HA UX JOIMYCK
K TOPrOBJIe B paMKaX TOprosoii miatgopmbl. OJHUM U3 YCTaHOBIEHHBIX Tpeho-
BaHUII ABJIAETCA CTATyC SMUTEHTAa KPUIITOAKTUBOB KaK opuandeckoro muua. ITo
CYTU, K&XX/IbIil 9MUTEHT, TOPTYIOIINIT KPUITOBAIIOTAMY Ha TOPTroBOII Imatdopme,
JIOJDKEH OBbITh IPUANYIECKUM TUIIOM. TeopeTnyecKn 3T0 O3HaYaeT, YTO IMUTEHT
MOJKET JIeiiCTBOBATDb ¥ KaK KOMIIAaHNUA C OTPAHNYEHHON OTBETCTBEHHOCTBIO. B co-
OTBETCTBUM C 3TUM MBI CUUTAEM, 4TO, C TOYKM 3PEHNSI CHVDKEHM A MOBBIILIEHHOTO
PUCKa, CBSI3aHHOTO C TOPTOBJIEN KPUIITOBAIIOTAMI, ObIIO OBI 11e/1ecO00pasHo BbI-
OpaTh OpraHM3alMOHHO-IIPAaBOBYI0 (GOPMY aKIVIOHEpHOro 00IIecTBa, KOTOpoe
pexbsBIAeT 60nee cTporye TpeOOBaHNUA K CO3[JAHNI0 KOMIIAHNM, BK/IIOYas Tpe-
6oBaHNA K KanuTany. bormee ctporoe perymmpoBaHue akIMOHEPHOTO 00IecTBa
MO>KeT B KOHEYHOM UTOTe OTPA3UThCS Ha «KadeCTBe» 3aINUThl KPUIITOAKTUBOB,
HaXOMALVIXCS Y TOTpeOuTe Ne.

Hapsop 3a smurentamu UT B OCHOBHOM OCyLeCTB/I€T COOTBETCTBYIOLINII
OpraH «oMalIHero rocygapcrsa»-aieHa EC. JlomaliHee rocymapcTBO-4/eH
EC — sro rocygapcrBo-uieH EC, B KOTOPOM SMMUTEHT KaK IOpUANIECKOE TNIIO0
VMeeT 3aperuCcTpUpPOBaHHbIN IOpUANYECKNT afipec. «['0CTeBbIM TOCyLapCcTBOM»-
ysieHoM EC cunraerca wien EC, Ha TeppuTOpuM KOTOPOro SMUTEHT HAMEPEH OCY-
IIeCTBUTD IMIUCCUI0O KPUIITOAKTNBOB.

CregytomyM sB/IsieTcsi TpebOBaHME K COCTAaBICHMUIO, MHOOPMUPOBAHUIO U
onybnukoBanuio «white paper» (Bbenoit kuurn). CofepskaHne IOCIefHel IOA-
pobuee crenuduimposBato B ab. 1 ct. 5 permamenta MICA. IIpaBuna cocrasre-
HUA U myOmKanyy «bemoi KHUIY» B IIPUHIVIIE COOTBETCTBYIOT TPeOOBaHMAM K
nyO/IMKanyy IPOCIIeKTa IeHHbIX Oymar. bosee TOro, TOT akT, 4TO IIOTHOMOYNA
[0 peanyusanuy, ykasaHHble B IyaBe II, Bosmoxxensl Ha EBpormelickoe ympasiie-

1 Tbid. Art 3 (1) (5).
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HIIe 110 IleHHBbIM 6ymaram 1 porHKaM (European Securities and Markets Authority,
nanee — ESMA), yBenmumuBaeT cxoAcTBo «bemoit KHUIV» ¢ IPOCIIEKTOM I[eHHBIX
oymar [Zetzsche D., Arner D., Buckley R, Annunziata F., 2021: 211].

Bo nsbexxanne BBemeHMs HOTpeOUTe el B 3a0/Ty>KIeHIe OTHOCUTEIBHO TIpa-
BOBOJI K/TaCCUPUKAIVIN KPUIITOBAJIIOT, IPoeKT pernameHTa MICA comep>xnt psg
OT/Ie/IbHBIX 3asIBJICHNIL, 11e/IbI0 KOTOPBIX SABJIAETCS NMpeRyIpexieH1e noTpedure-
7eit o Hamnuuy paxropa pucka. Tak, Hapumep, B IpoeKTe Tpebdyercs MHGOPMIU-
poBath moTpebuTesneit, 4to copepkanne «benoit KHUTKM» He OBUIO PACCMOTPEHO
" 000peHO KOMIIETEeHTHBIM OpraHoM rocygapcrsa-aineHa EC. B To ke Bpems
SMUTEHT JO/DKEH coo01uTh, 4To «bemas KHuUra» Bce >Ke He SIB/ISIeTCS MPOCIIeK-
TOM IIeHHBIX OyMar 1 9TO KpPMUIITOAKTYBBI He CUUTAIOTCA (PUMHAHCOBBIMY MHCTPY-
MeHTaMu. BenencrBue sToro «bejas KHUTa» He MOXKET COJlep>KaTh 3aBepeHuit OT-
HOCKUTEIBHO OY/yIIieil JOXOZHOCTY KPUITOAKTUBOB IIPY YCIOBUM, YTO SMUTEHT
«VHBIX KPUIITOAKT/MBOB» He MOXKET OJJHO3HAYHO 'apaHTVPOBATh TaKyI0 OyAYIIyIO
Be/INYMHY. "

OtcyrcTBue ob6si3aHHOCTM yTBepkaeHus «bemoit kHurm» craBut ¢yHAa-
MEHTAJIPHBII BOIIPOC O 11e71eCO0OPasHOCTY MpefjIaraeMoro BapyaHTa IIPaBOBO-
ro perymupoBanua. O6ocuoBanne MICA, 3akmouaoleecst B TOM, YTO He CTOUT
Heperpy>kaTb COOTBETCTBYIOLIVIE OPTaHBbI, SB/AETCS CTabbIM B CBeTe (pakTopa 1mo-
BBIIIEHHOI'O pUCKa. TeopeTndeckyt BO3MOXKHO, YTO 3afHTEPECOBAHHOE B KPUIITO-
aKTMBAX JINLIO MOXKET MONTyYUThb pa3Hble Bepcun «benoit kHurn», Hanpumep, us-
3a BHE3aITHOTO M3MeHEeHMA YacTy Coflep KaHMs TaKOBOIL, YTO CKOpee BCETro MOXKeT
BBI3BATbh 3aTPYAHEHNS B IPUOOPETEHNY TaKUX KPUITOAKTIBOB.

Toxen ART onpepensaercs Kak «BIUJ KPUIITOAKTUBOB, 1]e/IbI0 KOTOPOTO SBJISAET-
Cs1 COXpaHeHVe CTaOMIbHOI CTOMMOCTY ITyTeM MPUBS3KU K CTOMMOCTI HECKOJIb-
KUX pUAyLMapHBIX BaJIIOT, AB/IAIOMINXCSA 3aKOHHBIM IUIATeXXHBIM CPEICTBOM, Ha
OJVIH WIN HECKOTbKMX BUJOB TOBAPOB, VIN OJVIH UM HECKOIbKO KPUIITOAKTM-
BOB, W/IM Ha CTOMMOCTb KOMOMHAIIMY TaKuX akTUBOB»'’. B maHHOM ciyuae peun
UJeT O TOKEeHAaX, IPUBA3aHHBIX K KOP3MHe Ba/IIOT, BUJJOB TOBAPOB MM KPUIITOAK-
tBOB [Zetzsche D., Arner D., Buckley R., Annunziata F., 2021: 212]. ITenb crabu-
JIM3ALM CTOUMOCTY TaKVX TOKEHOB — 00eCIeYNTh BO3SMOXKHOCTD UX MCIIO/Ib30-
BaHMA epKaTe/IAMM B KauecTBe IVIATeXKHOTO CPefCTBa /ISl MOKYIIKM TOBApOB U
YCIIYT, a TakoKe B Ka4eCTBE CPeiCTBa COePeKeHNA.

Yro6sr amutenT ART MOTr my6/1M4HO NpefIaraTb Takye TOKEHBI MM HOJATh
3asBKY Ha JIOIYCK TaKMX aKTMBOB K TOpPraM Ha TOProBOii IUTaTdopMe KPUIITO-
akTMBOB, SMUTEeHT ART HO/KeH MOMyYUTh NUIIEH3NI0 KOMIIETEHTHOTO OpraHa
CBOETO JJOMAIIIHEro rocyapcrsa-diaeHa EC. B oTHoOmeHny nuueHsnn feicTByeT

15 Ibid. Art 5 (3).
¢ Tbid. Art 5 (4)
17 bid. Art 3 (3).
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OPVHLMI «eIVHOTO €BPOIIeJICKOTO Iacropra» («passporting»). TOT MpUHINIT
3aK/II04YaeTcsA B TOM, YTO JaHHas IMUILEeH3NUsA [NeliCTByeT Ha TEPPUTOPUN BCeX IOCy-
napcrB-uneHoB EC [Winkler M., 2004: 705]. [laHHbIIT DPUHIIMI TaKXXe IPUMeEHsI -
eTCs K COJlep>KaHUI0 IIPeJi/I0>KeHHOI B IIpoeKTe «bemoit KHUrn».

ITpepnaraemsrii permamenT MICA Taxoke npeflycMaTpuBaeT pAL UCKIOYEHNI,
IIpU KOTOPBIX He TpebyeTcs nuieHsus:A. Hanpumep, oHa He Tpebyercs npu ob1aja-
HIV SMUTEHTOM OQHKOBCKOJI NIeH3Mel'® Wi B cydae IpeIoKeHNs TOKEHOB
VICKTIOUUTETbHO KBaIM(UIVPOBAaHHBIM MHBeCTOpaM U T.1."° OJHAaKO OTCyTCTBUE
06s13aTe/IbCTBA 10 IIOTyYEeHNIO INIIEH3UY He VICK/TIOYaeT 003aHHOCTY SMUTEHTOB
ART ny6nmkoBaTh cBou «berble KHUIL».

ITo cpaBaenmio ¢ smutentamn UT, smnrenTtsl ART 0653aHbI HanpaBATh «be-
Jible KHUTY» Ha YTBEP>KJeHMe KOMIIETEHTHOMY OpPTaHy JJOMAILIHEro roCyapcTBa-
yneHa EC. «bemast KHUra» c4MTaeTcss aBTOMAaTYECKU OBOOPEHHOI IIpY TOJTy4e-
HIV SMUTEHTOM JIMIIeH3uy Ha mybnmdnoe npepnoxxenne ART min Ha ux gomyck
K TOProBjie Ha TOProBoii IwIaTdopme /i KPUITOAKTUBOB. [IpyunHoIl BBefjeHNs
ob6s13aHHOCTY yTBep>KaeHus «benoit kuuru» fist amurento ART sBnsercs Hanm-
YJe IOBBIIIEHHOTO PYICKA C TOYKY 3PEHVIA 3aLIVThI ITIOTpeOuTeNel U IIeJIOCTHOCTH
pBIHKA 10 cpaBHeHMI0 ¢ UT, KoTopoe BO3HUK/IO 13-3a BO3MOXKHOT'O HIVIPOKOTO UX
JVICTIONIb30BaHMA (HalpuMep, B Ka4ecTBe ITATeKHOTO CPEfICTBA).

[/ mesATeNnbHOCTY, CBSI3aHHOM C ITyOIVYHBIM IpeIoKeHNeM KPUIITOAKTY-
BOB, sMuTeHT ART nomxeH nMeTsb cob6cTBeHHBIE pecypcbl. COOCTBEHHBIE peCypChl
SMUTEHTOB COCTOAT U3 cyMMbI B 350 000 eBpo, a Tak)Ke 2% OT CpefHell CYMMBI pe-
3epBHBIX aKTMBOB, PACCUNTAHHON Ha KOHEL] Ka)KI0r0 Ka/IeHAAPHOro JHA, 3a IIpe-
ppipymye mecty Mecsnes®. ITomumo o6s3aTeNbcTBa MOAAEPKIUBATh COOCTBEH-
Hble pecypchl, Ha amuTeHTa ART Bo3/TaraeTcs JONONMHNUTEIbHOE 00513aTENbCTBO,
CBsI3aHHOE C CO3JJaHMEM U IOCTOAHHBIM IOALEep>KaHUEM pPe3epBHBIX aKTUBOB.
Pe3epBHbIe aKTVBBI IIPEAICTABIIAIOT COOOII IPYIIITY BATIOT, KOTOPbIE SABJIAIOTCA 3a-
KOHHBIM IUIATeXXHBIM CPeICTBOM, OMP>KeBBIMIU TOBapaMIy MM KPUIITOAKTMBAMI,
obecrieunBaromuMy crouMocTb ART, ¢ BOSMOXXHOCTBIO MHBECTUPOBAHMS TaKUX
aKTUBOB.

Toxen EMT — 3T0 Bujj KpMITOAKTMBA, KOTOPBI NpejHa3HadeH IS MICIO/Ib-
30BaHMA B KayeCcTBe CpefcTBa OOMeHa C IIeJIbI0 COXPAaHEHMs ero CTAOMIbHOM
CTOMMOCTY ITyTeM INPUBS3KYU K CTOMMOCTY (DUAYIIVIaTbHOI BaTIOTHI, SBJISIOIIEl-

'8 Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access
to the activity of credit institutions and the prudential supervision of credit institutions and invest-
ment firms, amending Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC.
Art 8. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0036
(mata obpamenns: 11.05.2022)

! Proposal for a Regulation of the European Parliament and of the Council on Markets in
Crypto-assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Art 15 (3-4).

2 Ibid. Art 31 (1).
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Cs 3aKOHHBIM IUTaTeXXHbIM cpefictBoM”. ITo cpaBHenutio ¢ ART, EMT, B nepsyto
o4epefib, IpefHa3HaueH M1l ICIIO/Ib30BaHNsA B KauecTBe IVIaTeKHOTO CPefICTBA i
TIOKYTIK) TOBApOB 1 YC/IYT C YIIOPOM Ha HOJiiep>KaHMe ero CTabM/IbHOM CTOVMMOCTYU
IIyTeM ero IPUBA3KM TOIBKO K OTHOM (PUAYIIVANTbHOM BamoTe*. DMUTEHTHI TAKIX
TOKEHOB JIO/DKHBI COOTBETCTBOBATb TPEeM OCHOBHBIM TpeOOBaHMAM>: MMeTb OaH-
KOBCKYIO JIMIIEH3UIO VIV JIMIIEH3UIO OpPTaHU3alMy 3/1eKTPOHHBIX JeHeT; COOTBET-
CTBOBATb TPEeOOBAHMAM, OTHOCAIIMMCS K OPTaHM3aLUM STIeKTPOHHBIX JIEHET; OIIy-
6mKoBath «berryro KHIUTy». Pedb IIpy 9TOM He MIeT O OTy4eHNN OTAE/IbHOTO B2
nuieHsny, Kak B crydae ¢ ART. Ovuccna EMT, takum o6pasom, 3amoxeHa B yxe
CYILIeCTBYIOIEM PeryIMpOBaHNM KPeJUTHBIX OpPraHM3aluii*, Kak 1 Ha peryampo-
BaHNV OpraHM3alVM 971eKTpOoHHBIX leHer” [Sidak M., Slezakova A., 2014: 105].

Tax xe, kak u B cnydyae ART, MICA mpemycmaTpuBaeT psApj, MCKIOYEHUN
npu munensuposannn smuteHToB EMT. Omurenter EMT He 00s3aHBI MMeETh
NNLEH3NIO B C/Ty4ae TOKEHOB, KOTOpPble IpelHa3HauYeHbl MCKIIOUUTEIbHO JIIA
KBa/IM(UIVPOBAHHBIX MHBECTOPOB JMIN KOTZIAa CYMMa TOKEHOB He IIPEBBILIAET
5000 000 eBpo 3a 12-MecauHbIl Nepuon. [IoMIMO BBIITOTHEHNS BBIIIEYKa3aH-
HBIX YCTIOBUII, SMUTEHTBI JOJ/DKHBI COOMIONATD 1 PyTUe YCIOBUA, KOTOPbIE JO-
HO/MHUTeNbHO perynupyet B r1asax I u III lupexTnBa 06 371eKTPOHHBIX JIeHbraXx.

ITo cpaBuenuio ¢ ART, MICA He ycraHaBnuBaeT TpeOoBaHMIT K 0053aTe/IbHO-
MY CO3JJaHMIO U XpaHEHUIO Pe3ePBHbIX aKTUBOB.

Omurtentam EMT sampelieHo BBIIIAYMBATh IPOIEHTH B TeUeHME IMepuoja
B/IafieHA TI0/Ib30BaTe/IAMI TAKUMM TOKeHaMIL. DTO TpeOoBaHMe OTpaXKaeT CT. 12
JIvpexTVBbI 06 3/7eKTPOHHBIX AeHbrax. llenbio 3ampera Ha BHIIUIATY IIPOLEHTOB
ABJAeTCA obecriedeHne ucnonb3oBanusa EMT B kadecTBe I/IaTeXKHOTO CPENCTBA,
a He B KaYeCTBE CPe/ICTBA XpPaHEHNA CTOMMOCTH. [IpyrumMu cioBaMy, 3TO MOTBITKA

1 Ibid. Art 3 (4).

22 Narodna banka Slovenska (2020) Prehlad trhu s kryptoaktivami v Slovenskej republike No-
vember 2020, p. 5. Available at: https://www.nbs.sk/_img/Documents/_Dohlad/Fintech/kryptoak-
tiva/SK-kryptoaktiva-prehlad.pdf (mara o6pamenms: 11.05.2022)

» Proposal for a Regulation of the European Parliament and of the Council on Markets in Cryp-
to-assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Art 43 (1).

2 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June
2013 on prudential requirements for credit institutions and investment firms and amending Regu-
lation (EU) No 648/2012. Art 4 (1). Available at: https://eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=celex%3A32013R0575 (mata obpamenns: 11.05.2022)

» Directive 2009/110/EC of the European Parliament and of the Council of 16 September 2009
on the taking up, pursuit and prudential supervision of the business of electronic money institutions
amending Directives 2005/60/EC and 2006/48/EC and repealing Directive 2000/46/EC. Art 2 (1).
Available at: https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32009L0110 (maTa
obpamenus: 11.05.2022)

% Proposal for a Regulation of the European Parliament and of the Council on Markets in Cryp-
to-assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Art 43 (2).
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OT/Ie/IUTHh TOKEHBI OT IIeHHBIX OyMar, KOTOpble CBSI3aHBI C OTHENbHO 00/1acThIO
perymuposanus [Zetzsche D., Arner D., Buckley R., Annunziata F., 2021: 216].
OMUTEHT TakXKe 00513aH ONyO/MMKoBaTh «beryio KHUTy», 3apaHee IpONHPOPMIU-
poBaB 00 9TOM COOTBETCTBYIOLINIT OpTaH foMalIHero rocygapcrsa-aieHa EC. Tak
e, Kak U B cimydae amnuteHToB UT, «benmas kaura» EMT He nopnexxnt o6s13aTens-
HOMY yTBEP>K/IeHMIO KOMIIETEHTHBIX OPTaHOB JJOMAIIHEro rocyfapcrsa-dneHa EC.

3. 3apaum EBponeiickoi cny)Xobl 0aHKOBCKOro Haa3opa
B OOnacTuv Haa3o0pa Haga AMUTEHTaMMU KPYMNHbIX TOKEHOB

EBporerickas cmyxba 6aHkoBckoro Hajzopa (manee — EBA) ocymiectsisier
Haj30p 3a sMuTeHTaMy KpynHbix TokeHOB ART n EMT. Pemenne o npusHaHumn
ART xpynubimu EBA npuHuMaer Ha OCHOBAaHMM COOTBETCTBMSA SMUTEHTOB KaK
MUHVMYM TPeM OCHOBHBIM KputepusM. IIofpoOHBIl IepedeHb KpuUTepues pe-
I7IaMEeHTMPOBaH B a63. 1 ct. 39 mpoekra permamenta MICA. Hanmpumep, peus nper
0 KpUTepUN pa3Mepa pe3epPBHBIX aKTMBOB 3MUTEHTA, CTOMMOCTY BBIITYLIEHHBIX
TOKEHOB ¥ T.JI. B JTaHHOM c/Ty4ae IpOeKT perlaMeHTa COJIep KT JIMIIb 001t re-
pedeHb Kputepues 6e3 ux cnenudukauum. JJanpHeilliee yTo4YHeHNe KpUTepUeB
OyZeT 4acTbIo JielleTMpPOBAaHHBIX AKTOB, KOTOPbIE YIIO/THOMOYeHa U3aBaTh EBpo-
TeiicKas KOMMCCHAL

[Tpunarne pemennss EBA ocHOBbIBaeTCs Ha MpPeIOKEHHBIX KOMIETEHTHBIM
OpTaHOM JIOMAaIlHero rocypapcrsa-wieHa EC nHdopManym o MCIIOTHEHUN SMMI-
TeHTaMM BblLIeyKa3aHHbIX KpuTepuil. B aToM ciydae Haf30p 3a KPYIIHBIMM TOKe-
HaMI OCYLIECTB/IAET UCKII0YNTEeNbHO EBA.

[Tpoekt permamenta MICA mnosBonser samutreHTaM ART 1o6poBonbHO Tpu-
3HaBaTb MX TOKEHbI KPYIIHBIMU. B 3TOM c/lyyae SMUTEHT [JOJKEH Ha OCHOBaHUU
IUIaHa CBOEJI JIesITe/IbHOCTM, BK/II0Yas CIIO/Ib3yeMble O13HeC-MO/ie/y, JOKa3arh,
YTO €r0 TOKEHBI COOTBETCTBYIOT IO KpaliHell Mepe TpeM U3 TpeOyeMbIX KpuTe-
pueB. Ha ocHoBanuu npepcrasnenHoit napopmauuy EBA mpumer pemrenue o
IIPU3HAHMI/HENIPU3HAHUNU TaKUX TOKEHOB KPYNHBIMI>. B Koppensanumu ¢ Bblie-
CKa3aHHBIM OY€BUIHO, 4TO, ecit EBA He mpu3HaeT TOKeH 3HaYMMBbIM, HaI30P 3a
TaK/MM SMUTEHTaMH N1O-IIPeXXHEMY OCTaeTcsA B KOMIIETEHIINY IOMAIIHEro rocy-
mapcrBa-uneHa EC.

Ha aMWUTEHTOB KPYIHBIX TOKEHOB IIOMMMO OOLIVMX TpeOOBaHUII pacIpOCTPaHs-
I0TCSI IONIO/THUTeIbHBIe 00s13aHHOCTY. OCHOBHBIM OT/IYMEM OT TPeOOBaHMIA, KOTO-
pble 00s13aHbI NCHIONMHATD 9MKUTeHThI ART, sAB/IsAeTCSA YBe/mI4eHe IPOL|EHTHO CTaB-
KU OT CpefiHell CyMMBI pe3epBHbIX aKTVBOB C IEPBOHAYAIbHBIX 2% Ha ypOoBeHb 3%,

77 Ibid. Art 40.
# Ibid. Art41 (1).
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Kak n ART, smutentst EMT fo/mKHBI COOTBETCTBOBATb KaK MUHUMYM TpeM
KPUTEePUAM, ITepedeHb KOTOPIX HOPOOHO M3/IOXKeH B CT. 39 IIPOeKTa permaMeH-
ta MICA. ITponecc o603nauenns kpynubix EMT kak 3HauMMBIX co cropoHbI EBA
OCy1LIeCTBIsAETCs MOJ006HO ToMY, Kak 1 ¢ ART. OcHoBHble oTmnuns ot ART npo-
ABJIAIOTCA B CNIEAYIONINX 00/1acTAX. B mepBoM cirydae pedsb uaeT o JOOPOBOIBHOM
0603HaYeHNV TOKEHOB KaK KPYIHBIX. [I/I1 TOro, YTOOBI SMUTEHT MOT IOAAThH 3a-
sB/IeHN)e Ha IPU3HAHME TOKEHOB KPYIIHBIMU, eMy HEOOXOAVMO MMeThb GaHKOB-
CKYIO IMLIEH3MIO VIV )K€ IMIIEH3MI0 OPTAaHM3ALMM 3/IEKTPOHHBIX JI€HET.

JIpyroit 0COOEHHOCTBIO SB/IACTCSA M3MEHEHHBIl NepeYeHb OIOTHUTETbHBIX
obs3aHHOCTe, oTHOCAmMXcsA K amureHty EMT. Hampuwmep, 0053aHHOCTBIO
asmurenTa EMT sBndercsa cosganue v XpaHeHMe pe3epBHbBIX aKTMBOB C BO3MOX-
HOCTBIO VX MHBecTMpoBaHMA”. B janHoM cinydae ammureHT EMT Takke 06sa3aH
COOMIOfIaTh MPOLEHTHYIO CTaBKy B pasMepe 3% OT cpefjHell CyMMBbI pe3epBHBIX
axTnBOB™. B pesy/nbTare paciIMpeHHOro 1cnonb3oBannA 3HaunmMbix EMT B xaue-
CTBe IIATeXKHOTO CPe/ICTBa, BK/II0YasA PUCKM, KOTOPble OHM MOTYT O3HA4aTh [/
YCTOMYMBOCTY (PVHAHCOBOJ CUCTEMBI, HEOOXO/[MMO 0becriednBaTh JBOHOI Hafl-
30op Hap smmreHTamMu EMT, KOTOpBIT OyIyT COBMECTHO OCYIIECTBIIATH KOMIIE-
TEHTHbIE OpTaHbl JoMalIHero rocyapcrsa-dneHa EC u EBA.

[Tocne npuHATHE pellleHNs O IPU3HAHUY TOKEHOB KpymHbIMI, EBA 06s13aHa
CO3J1aTh COBELJATENbHYI0 KOJUIETUIO OTHENbHO /I KaXK[JOTO SMUTEHTA KPYIIHbIX
TOKeHOB. Kosternsa coctout u3 HeckonbKux opraHos (Hampumep, EBA, ESMA,
EBpomericknit nentpanbubiii 6ank (European Central Bank — ECB), xomre-
TEHTHBIN opraH crpaHbl-wieHa EC), a TakKe BBICIIETO PYKOBOJCTBA Hamboree
3HAYMMBbIX TOPTOBBIX IVIAT(GOPM IJI KPUIITOAKTUBOB WM Hanubojee 3HAYMMBIX
TIOCTaBLIVIKOB YC/IYT KPUIITOAKTUBOB 1 T.1.°' TeM He MeHee, OHATHE HanboIee
3HAYMMBIX CyO'beKTOB B IpefiaraeMoM pernamente MICA oTcyTcTByer.

K ocHOBHBIM 3afayaM KOJIETUMI OTHOCATCSA > COCTABJIeHNE 3aK/II0UeHMIt, KO-
TOpBIe MOTYT OBITD MICIIO/Ib30BAHbBI B Ka4eCTBE BCIIOMOTATE/IbHBIX MAaTePIATIOB K
npoeKTy «be/IbIx KHUT» U T.71.; 06MeH MH(OpMalueil; COCTaB/IeHe COTIALIeHN O
pacipefie/IeH!1 OCHOBHBIX 3a/1a4 Cpe/iy YIeHOB KOJUIETUM.

B pamkax Haj3opa 3a sMUTeHTaMI 3HA4MMbIX TOKeHOB opraH EBA pacnorna-
raeT IOTHOMOYMAMM IPOBEPOK SMUTEHTOB, HalPUMeEP, ITyTeM MX BbI3OBa /1A
YCTHBIX/TIICbMEHHBIX pa3bACHEHUI K IpeAMeTy NPOBEPKY, WK /i MPOBEPKU
BBITIO/THEHVsI SMUTEHTOM TOKEHOB BCeX TpeOOBaHMII, YCTAHOB/IEHHBIX COOTBET-
CTBYIOLVIMM IIPaBOBBIMMU aKTamy, U T.J. Opran EBA mipu Heob6xomuMocTy nMeeT
IIPaBO NPOBOJUTH KOHTPO/Ib HA MECTE BO BCEX a]MMHICTPATUBHBIX IIOMEIeHMAX

» Tbid. Art 33 and 34.

% Ibid.

31 Tbid. Art 99 (2) and 101 (2).

32 Ibid. Art 100 (1), 102 (1), 107, 120.
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SMUTEHTOB TOKEHOB. KOHTpO/Ib Ha MecTe IPOBOJAUTCA Ha OCHOBAHMM peIIeHNS
O IIpOBepKe SMUTEHTA, NpuHATOro EBA. EBA nMeer npaBo IpyMeHATDH a[MUHU-
CTpaTMBHbIe HaKa3aHMA (CAaHKIVN) IpY HapyLUIeHNY SMUTEHTaMJ TOKEHOB I10JI0-
xeHuit MICA. EBA BrpaBe Ha/IOXUTb OHY WIN HECKONIBKO (pOpM afMIHNCTpa-
TUBHBIX HaKa3aHUI Ha OJJHOTO M/IV HECKOTIbKO SMUTEHTOB OJJHOBPEMEHHO.

®opma mpegycMaTpyUBaeMBbIX NPOEKTOM aMUHICTPATUBHBIX HaKa3aHMII 3a-
BJICUT OT BMjja TOKeHOB. B oTHOmenny ART mikana afMMHICTPATMBHOTO BO3/iell-
CTBMSI HAMe4eHa 3aKOHO/[aTe/IeM OBOJIbHO IIMPOKO, 4eTo Heyb3s cka3aTb 0 EMT,
OTHOCHUTE/IbHO KOTOPOTO NPOEKT YKa3bIBaeT MEHbIee KOMNIECTBO BO3MOXKHBIX
Mep BospeiicTBys. Takum obpasom, amutenTy ART EBA, Hanpumep, nmMeer mpa-
BO 3aIIPETUTh SMUTEHTY JAHHBIX TOKEHOB IyOIMYHOE pasMelleHNe 3HaYMMbIX
TOKEHOB, 0T03BaTh nuieH3uio u T.1. Ha EMT EBA moxxeT, HanipuMep, HaJIOXKUTb
mrpad 3a HEUCIIOTHEHNS BCeX TPeOOBaHMIL CO CTOPOHBI SMUTEHTA 3HAYVMBIX TO-
KeHOB™. [Ipy IpMHATUY pelleHns o onpee/IeHnN pasMepa Tpada NpUHNMALT-
cs BO BHMMaHue crenedb Hapyuenns MICA [Winkler M., 2018: 290].

ITpoBepka s3akoHHOCTM NpMHATHIX EBA pemrennit ocyuecrsisgerca TOTbKO
Cynom EBpomneiickoro corosa*.

4. NpakTnyeckue npoodsemMbl,
cBa3aHHbIe c BBegeHuem MICA B peiicTtBue

ITpoext permamenta MICA mpepgycmMaTpuBaeT COBEPIIEHHO HOBOE I B TO Ke
BpeMsl IIMPOKOe perynupoBanue chepbl TOPTOBIM KPUITOBAMIOTaMu. B atom
KOHTEKCTe MBI TalOKe BUAVM Pl IPAKTUUECKUX IPo6IeM, KOTOpble MOTYT BO3-
HUKHYTD B cBA3U ¢ BBefieHneM MICA B fericTBue.

Knaccudukanys KpunroakTusos. B o6uieit c1o>KHOCTY OONMBUIMHCTBO CyIlje-
CTBYIOHIMX TOKEHOB MO>XHO BK/IIOYMTb B IIpeyIo>KeHHYIo pernameHToMm MICA
KMaccupUKaLuo KpUnToakTuBoB. OfHAKO HAacueT IMOPUIHOTO TOKEHA, MME0-
LIer0 OJHOBPEMEHHO CBOJCTBA HECKOJIBKMX TOKEHOB, MOXKET BCTAaTb BOIPOC C
ero kpanmdukanyeir. B atom crydae kaxpoe rocyfpapcrso-wien EC moxer mo-
CBOeMy K/IacCUIPOBaTh TaKol TokeH. Harpumep, Takye TOKEHbI MOTYT OBbITH
KBaIMUUVPOBAHBI KaK (PMHAHCOBBIE MHCTPYMEHTBI, 3/IeKTPOHHbIE JEHbIW VWU
6upxxesble ToBapbl [Burilov V., 2019: 164-165]. B To >ke BpeMs HeoOXOLUMO
OyzmeT oIlpemennTh, MOAIAAAET /M KOHKPETHBII KPUIITOAKTUB TIOf, MpeKTuBy

3 Ibid. Art 112 (1-2).

** Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 Novem-
ber 2010 establishing a European Supervisory Authority (European Banking Authority), amend-
ing Decision No 716/2009/EC and repealing Commission Decision 2009/78/EC. Art 61. Availa-
ble at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0593 (nara
obpamennst: 11.05.2022)
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MIFID mnu [IMpeKTuBy O 3/IeKTPOHHBIX JieHbrax. B aToM ciydae BBI3BIBAET CO-
MHeHIe IPaBWIbHOCTD IIPYIMEHEHV JVPEKTUB B OTHOIIEHNY TUOPUIHBIX TOKe-
HoB [Blandin A., Cloots A. et al., 2019: 18]; [Ferrari V., 2020: 329].

[Ivpokue omnpepeneHnsa NOHATUN TOKEHOB. XOTA LI€bI0 INPOKNUX OIpeLe-
JIeHMII TIOHATUII TOKEHOB OBbIJIO CTpeMJIEHNe 3aKOHOJATe/IsA BKIIOUUTD IIOJ OT-
ie/IbHble TOHATHA MIMPOKUI CEKTOp ClelM(pUYecKNX BUJOB KPUITOAKTVMBOB.
B maHHOM Ciydae MBI Tak>Ke BUAMM IIPaKTUYeCKIe IIPO6/IeMbl, 3aK/TI0Ya0Iecs]
B CJIOKHOCTY BK/TIOUEHMA IMOPUIHBIX TOKEHOB B IIpeJjlaraeMble aBTOpaMI Ipo-
€KTa IIOHATHA OT/Ie/IbHbIX KPUIITOAKTUBOB.

O3ab04yeHHOCTD BbI3bIBaeT U M3MeHeHHOe ompenenenue nousatuss UT. B to
BpeM: Kak cT. 3 MICA ycranaBnmBaet onpepenenue nousatua UT, B mpodnx cTa-
ThAX JAHHOTO C/IOBOCOYETaHNA HeT. BMecTo 3TOro Mbl HAXOAMM HOBBIJ TEPMUH, A
MIMEHHO — «JHble KPUIITOAKTUBbI», OIIpefiefieHNie KOTOPOTO, O[JHAKO, II0THOCTbIO
oTcyTcTBYeT. OnMpasch Ha JOKTPUHAIbHYIO TUTEPATYPY, MOXKHO IIPEIIONIOXKUTD,
YTO «MHbIe KPUITOAKTUBBI», IO-BUAUMOMY, OYAYT ABIATbCA 9KBMBajeHTOM UT
[Zetzsche D., Arner D., Buckley R., Annunziata F., 2021: 211].

B cBs13u ¢ 3TIM HEOOXOMIMO IOAYEPKHY T, YTO 3aKOHO/aTe/Ib B a63. 2 CT. 3 pe-
rnmamenTa MICA ynonmnoMounBaeT EBponeiicKyo KOMUCCUIO IPUHUMATD Ie/Iern-
POBaHHBIE AKTBI C IIe/IbI0 YTOYHUTD TEXHUYECKIIe OCOOCHHOCTI OT/E/IbHBIX BIJIOB
KpuUIToakTyB. Takum ob6pazom, EBpomeiickas KOMUCCHS TOTTYYNUT IIPABO MEHATD
IepBOHAYaIbHbIE ONpPENENEHN BUJOB TOKEHOB, YTO IIO3BOIUT COBEPUIEHCTBO-
BaTb JJaHHbIE IOHATUA U IPUBOAUTD X B COOTBETCTBME C PA3BMBAIOIEMCs PbIH-
KOM KPUIITOAKTMBOB M K TEXHIYECKOMY IIporpeccy. Ha nmepsblii B3I/, 3TO BIIOJ-
He pa3yMHO€ U NEePCIEKTUBHOE MOI0XKEHNE, OJJHAKO, C JPYTOil CTOPOHBI, HE/Tb35
He COIIACUTBCA C MHEHMEM O IIPAKTUYECKUX ITpobIeMax B JAaHHOI 00/1acTiL.

[TockonpKy B HacToOsilee BpeMs HacuMTbIBaeTcs yxe 6osee 8000 pasnmm4HbIX
BIIOB KPUIITOAKTVBOB, OYEBUIHO, YTO OYIeT OYeHb TPYAHO OHOBPEMEHHO pa-
300paThCs CO BCeMU UX CIeNVPUIeCKIMI XapaKTepUCTUKaMu. VI3MeHeHHbIe 110-
HATHS [TO/DKHBI, C OJHOJ CTOPOHBI, OBITh IIMPOKVMMU ¥ aOCTPAKTHBIMM, YTOOBI
OXBaTUTb Pa3/IMYHbIE BUbI KPUIITOATVBOB, C JPYTOJl — OHU JOJ/DKHBI OBITH TOY-
HBIMI, YTOOBI He OCTaBAJIOCh MecTa /I 00Xofia 3aKkoHa. IIpu momonHeHMN 1
V3MEHEHIY HBIHEIIHNUX OIIpefie/ieHNil OyieT He0OX0AMO TaK)Ke pacIiupsATh WK
M3MEHATD IMANAa30H KOMIIETEHI[MM PETYNMPYIOLUX OPTaHOB rOCYAApCTB-4IEHOB
EC. Ha ocHOBaHMM BBILIEN3/IOKEHHOTO ACHO, YTO MbI CTAJIKMBAaeMCsA ¢ Ipobie-
MOJ1, CBSA3aHHON C JJINTEIbHOCTBIO 3aKOHOJATE/IbHOTO Ipollecca M IPaBOBON
BO3MO>XHOCTBIO OpraHoB EC BHOCUTD TOIIPaBKM B Y>Ke [eiICTBYIOLINE IPAaBOBbIE
axTel EC [Zetzsche D., Arner D., Buckley R., Annunziata F., 2021: 220-221].

[Tony4yenue muueH3uu u yreepxaeHne «bemoit kuurn». B To Bpems Kak aMu-
TeHThl ART 11 EMT JO/DKHBI TONTYYUTD JIUIIEH3MIO Ha ITyO/IMYHOe IpefIoyKeHe
CBOMX TOKeHOB, y UT nuuensun He TpebyeTcs. AH/JIOTMYHBIN MTOAXOJ, HAXOAMM
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B obmactu cocraBnenus u nybmukaunu «benpix kaur»: y UT oTcyTcTByeT 005-
3aHHOCTDb YTBepKJeHusA «benoil KHUTM» KOMIIETEHTHBIM OPIaHOM JJOMAlllHErO
rocypapcrBa-wieHa EC, B To Bpems kak y ART u EMT pannas 06513aHHOCTD OCTa-
ercs. Taxoit mogxos MoXeT B KOHEYHOM MTOTe YBe/INYUTb PUCK TOTO, YTO SMU-
TEHT IIepeCMOTPUT NTepBOHAYaIbHOe HaMepeHue BbimyckaTb ART 1 EMT nmenno
BCJIEICTBYE OOpeMEHNTEIbHOCTI TpebOBaHMIl, BKI0Yas 6oee cTporyio ¢popmy
HaJI30pa CO CTOPOHbI KOMIIETEHTHBIX OPTaHOB TOCyapCTB-4wiIeHOB EBpocorosa.

Cocrasnenue u nmybmkanys «benbix KHUr». B 9TOM c/rydae MBI OTMe4aeM He-
HOC/IEIOBATEIBHOCTD IIPAaBOBOTO PEryIMPOBaHMA B BOIPOCEe 00 MCKIIOUEHMAX
I MasbIX 9MUTEHTOB. B ciydae ¢ UT mpoekT perniameHTa npefycMaTpuBaeT Jc-
KITI09eHVe 13 0053aHHOCTY COCTaB/IeHN U ITyOmmKanyy «beoit KHUI» SMUTeH-
TOM IIPY YC/IOBMM, YTO 001Ijasi CyMMa IyOIMYHO IPeJI0O>KeHHBIX KPUIITOAKTIBOB
B EC 3a rop e npesbimaer 1 000 000 eBpo mau npejioKeHHble KPUIITOAKTYBbI
IpeiHa3HaYeHbI TOTBKO [y KBaMM(pUIMPOBAHHBIX IHBECTOPOB™.

B ornomennn smutrentoB ART m EMT MBI Takke HaxXoguM MCKIIOYEHNE,
IpY KOTOPOM SMUTEHTHI JAHHBIX TOKEHOB He 00513aHbI IMETh JIMI[EH3UM Ha OCY-
LIeCTBJIEHNE CBOEI JIeATeNbHOCTH. VICK/II0ueHNsA pacIpOCTPAHATCA Ha MajIbIX
9MUTEHTOB, [/l KOTOPBIX CPefH:AA CyMMa TOKEHOB B OOpallleHN He IpeBbllla-
et 5 000 000 eBpo’. IIpu cpaBHeHNM BBILIIEYKA3aHHBIX MCKITIOYEHNII OYEBUITHO,
qro aMuTeHTHl ART 1 EMT 06s13aHbI B KaXX/JOM C/Ty4ae COCTaB/ATh U IIyOINKO-
BaTb «benble kHUrM». Takum 06pasom, faske HeOONbIINE SMUTEHTHI, KOTOPBIM
He TpebyeTcsl NMUIleH3MPOBaHMe, JO/DKHBI Iy6mnKkoBaTh «benbie kuurn». Takoe
TOJIKOBaHME IO MEHbIIEN Mepe CO3/IaeT HEPABHOE PETyMPOBaHNE, a TaKXKe 3a-
CTaBJIsIeT COMHEBATbCsA B YMECTHOCTH NPEJJIOKEHHOTO BapMaHTa peryl1MpOBaHNA
[Zetzsche D., Arner D., Buckley R., Annunziata F., 2021: 222-223].

CorpyganuectBo ¢ TperbuMu crpaHamu. Coepa npumenenus MICA oxsa-
ThiBaeT uckmounTenbHo teppuropun EC n ESII. ITockonpKy TOpropis KpunTo-
aKTMBaMU He OTrpaHu4YMBaercsa teppuropueir EBpocorosa [Houben R., Snyers A,
2018: 11], To HemsbexeH BOIPOC 0O YMECTHOCTM IIPEAIaraeMoro peryaupoBa-
HusA. EfMHCTBEeHHOE yIIOMMHAHNeE O COTPYAHMYECTBE C TPEeTbUMU CTPaHaMU CO-
mep>XUTcsA B CT. 90 MpoeKTa periaMenTa, KOTOpas YIIOTHOMOYMBAeT KOMIIETEHT-
Hble OpraHbl rocyapcTB-uneHoB EC 3aKao4aTh COIIalIeHNA O COTPYAHNYECTBE
C HaJI30PHBIMM OpPTaHaMy TPETbMX CTPaH B OTHOIIeHMM oOMeHa MHopManme,
a TaKXXe MCIIOMHEeHNsI 00s13aTeNbCTB, BpITeKaoIux u3 permamenta MICA, Tpe-
TeuMu ctpanamu. Ponb EBA u ESMA sakno4aercs: B KOOpAuHAIMU pa3paboTKu
takyx cornamennit. Oprany ESMA mopyueHo pa3paboTaTh TeXHUYECKUE CTaH-
[AapThl peryl1MpOBaHMs, KOTOPble BK/IIOYAIOT TUIIOBOJ JOKYMEHT COTJIAIEHUII O

% Proposal for a Regulation of the European parliament and of the Council on Markets in Cryp-
to-assets, and amending Directive (EU) 2019/1937, COM (2020) 593 final. Art 4 (2).

% Ibid. Art 15 (3) (a) and 43 (2) (b).
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coTpygHmndectBe. Ha Haur B3IVIAf, pedb UAET O C/IOXKHOM M OOpeMeHNUTEeTbHOM
crioco6e yCTaHOBJIEHNSA COTPYAHMYECTBA 0e3 IpeBapUTe/IbHOTO YTOYHEHMA OC-
HOBHBIX aCIIEKTOB COfIep>KaHNA TaKOTO COIALIEHMA.

Eme ogauM Bonpoc cBsA3aH C MO3NUIMEN TpeThel CTpaHbl Kak wieHa CoBella-
TEJIbHO KOJUIETUY, KOTOPYyIo co3fjaeT EBA 1ia sMUTEHTOB KPYIHBIX TOKEHOB.
B kauecTBe WIEHOB KOJUIETMU MOTYT OBITD TaK>Ke IPUIJIALIEHbI COOTBETCTBYIOIVIE
HaJI30pHble OpTaHbl M3 TPeTbUX CTpaH, ¢ KoTopbiMu EBA 3akiiodaer agMuHu-
CTpaTMBHbIE COITIALIEHN B COOTBETCTBUM €O CT. 108 mpoekra permamenta MICA.
YneHsl KOMIernu U3 rocyJapcTB-4eHoB EBpOCOI03a Hafle/leHbl IIPaBOM roIoca
P pelIeHNy BOIPOCa O IPUHATAN VIM HEPUHATUAY OOIIero pelleHns KoJue-
I, B TO BpeM: KaK HaZl30pHble OPTaHbl TPETbUX CTPAH He MMEIOT TAaKOTro IIpaBa
He UMeIOT. B JTaHHOM c/Ty4yae He COBCEM IIOHATHO HaMepPeHe 3aKOHOJaTe A IIPef-
JIO>KUTD YWICHCTBO HA/I30PHOMY OpTaHy TPeTbell CTpaHbI 6e3 ero OfHOBPEMEHHOTO
HajleZieHN s IPaBoM rojoca. O4eBUIHO, YTO pelIeHN s, IPUMHIMaeMble KOJUIETel,
MOTYT OBITh HE pealI30BaHbl TPETbYIMI CTPaHAMM Ja)Ke HeCMOTPs Ha UX YIeH-
ctBo B Koyuterunu [Ferreira A., Sandner P., Dinser T., 2021: 1].

JleLlleHTpan30BaHHbIN METOJ BbIITyCKa KPUIITOAKTMBOB. B HacToAIlee BpeM:
byHIaMeHTaIbHO TPOo6IeMoii, cBA3aHHOI ¢ mpuMeHeHneM MICA, aBnsaercs cy-
I[eCTBOBAHME [ICL|eHTPA/N30BaHHOTO METO/Ia BBIITYCKa KPUIITOAKTMBOB Oe3 Ipeji-
BapUTeNbHON MaeHTUUKanyy sMmureHTa [Zetzsche D., Arner D., Buckley R,
Annunziata F., 2021: 224]; [Hornuf L., Kiick T., Schwienbacher A., 2021: 13].
MICA paccumTbiBaeT, YTO KaXKMbIIl SMUTEHT B MHTEPECax OCYIIEeCTBIE€HUA Clie-
JIOK C KPUIITOAKTUBAMM «PACKpOeT CBOIO JIMYHOCTD», ¥ OMHOBPEMEHHO OyzeT nc-
IIOJTHATH BCe TpeOoBaHMs, ycTaHOBIeHHbIe B pernamenTe MICA. O4yeBuaHO, 4TO
B C/Ty4ae JIeL€HTPa/IN30BAHHO SMUCCUM KPUIITOAKTUBOB CYL[ECTBYET Cepbe3Hasd
VI B HAaCTOsIIee BpeMs Hepaspelunmas nmpobieMa, CBA3aHHast CO CIIOCOOOM «IIpu-
HY>X[,eHMA» TAKUX SMUTEHTOB TOKEHOB ITO/TyYNUTD INLIEH3UIO ¥ TOJYMHUTCS HaJ-
30pY CO CTOPOHBI COOTBETCTBYIOIINX OPTaHOB roCyapcTBa-4ieHa EBporeiickoro
CoM3a.

3aknuyeHuve

HepocraToynoe perynupoBaHye 06/1acTy KpUITOAKTMBOB, KOTOPOE MBI IIPO-
nommkaeM Habmonath B EC, co3mano cpeny mjisi He3aKOHHO TOPTOB/IY KPUIITOAK-
TUBAaMM, KOTOpasd O CUX IIOP CTPOTO He perynuposanach. [Ipenmaraemblit perna-
MeHT MICA 11e/MKOM M3MEHNT HbIHEIIHee «IeperyIMpoBaHye» TaHHOI 00/1acTy,
9TO IpeXJje BCero NPOSBUTCS B YHM(MKALMM HOBBIX MHCTUTYTOB, TAKUX Kak
ART nnu KkpynHble ToKeHbl. [IponcxoauT ABHBI NPOTpecc, B YaCTHOCTH, B IO-
HUMaHWUY CreludrIecKx 3HaKOB TOKEHOB, KOTOPbIE JIO CUX IOP MPOSIBIISIIACH
TO/BKO B (POpMe IIOHVMAHN TOKEHOB KaK BUPTYa/IbHOI BaTIOTHI, ICIIOIb3YeMOIi
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B Ka4yecTBe cpeficTBa 0OMeHa Ha puAyIManbHYI0 BaIOTY VIV APYTOI BUL BUPTY-
aJIbHOI Ba/IIOTHIL.

[Tpoekt permamenta MICA cumMTaioT OfHUMM U3 CaMbIX HIMPOKOMACIITAOHBIX
npoexToB EBpormetickoro coro3a. OfHaKO He/lb3s YIYCKAaTh U3 BUAY TOT QaKT, 4TO
MICA npepcraBiser co60it KOHITIOMepaT 13 y)Ke JeiiCTBYIOIIMX Vi IIPOBEPEHHbIX
BpeMEHEM 3aKOHOJATE/IbHBIX aKTOB, TECHO CBA3aHHBIX C TOPTOB/IeNl KPUIITOAK-
TuBaMu. B JaHHOM KOHTekcTe peub uper o nopobun MIFID u Tupexktuss 06
3/IEKTPOHHBIX JIEHbIAX, M3 KOTOPBIX YaCTb IOJIOXKEHUII B3fATa COCTaBUTE/LAMU
IIPOEKTa JOCTIOBHO WM OblIa YaCTMYHO M3MEHEeHa U MIPUCIIOCO0/IeHa K IPOLieccy
TOPTOBJIV KPUIITOAKTUBAMMA.

[Tpumenenne MICA B ee HbIHenTHeN (opMe, II0-BUAUMOMY, BpsL /U 0001if1eT-
cs1 6e3 KPUTMKY KaK CO CTOPOHBI rocyapcTB-wieHoB EC, Tak v u3 cpeppl mpodec-
CHOHANIBHOTO coobuiecTBa. OCHOBHbBIE IIPOO/IEMBI, CBA3aHHBIE C IPUMEHEHUEM
MICA, B OCHOBHOM KacaloTCs KJIAacCUPUKAINM TOKEHOB, KOTOpasi He SB/IAETCA
JIOCTaTOYHOIT U B OyAyIIleM MOYKeT He OXBaTUTh BCe KATETOPUYU KPUIITOAKTHBOB.
O6s13aHHOCTD MOTy4ath muueHsuy saMmuteHToB ART 1 EMT nonyyars nunensun
TaKOKe BBI3bIBAeT BO3Pa’KEHV, CBSI3aHHBIE C BO3MOXKHBIM O0OXOZIOM IIpefjiarae-
MOTO 3aKOHOJATEIbCTBA V1 BBIOOPOM «JIeTKOTo IyTn» B ¢popme Boirrycka UT. B To
XKe BpeMs II0/TydeHe 6aHKOBOJI IMIIeH3VM 0OPeMEeHUTENbHO A1 KPeAUTHOI Op-
TaHM3ALNM, €C/I OHA HaMepeHa OCYLIeCTB/IATb UCKIIoUnTeIbHO amuccuio ART
u EMT. B monmp3y UT Takke fIefiCTByeT ¥ OTCYTCTBUE Y HErO OOSA3aHHOCTU YT-
Bepxpath «bemyio kuury». ITo cyru, 6e3 CTpororo KOHTpOJIA 1 JOIIOTHUTETbHBIX
00513aTe/IbCTB SMUTEHT TOKEHOB MOXeT 6e3 3arpynHennit BeiryckaTb UT. IToHsT-
HO CTpeMJIeH)e 3aKOHO/IaTe s, 3aK/II0Yarolleecs B yCTAHOBIEHUY O0Jiee CTpOroro
perynupoBanuA ansa ART u EMT, pas y>)x MMeHHO OHM HaXOJATCA B HEIOCPe/i-
CTBEHHOM KOHTaKTe ¢ 9KOHOMMKOI EBpocorosa. OfjHaKo MbI He COITIACHBI C IMa-
MeTPaIbHO MHOI (POPMOTI peryImpoBaHms, a TaKXXe ¢ Co3aHueM O6osblIelt cre-
neHu perynatuBHoro 6pemenn g smurentoB ART n EMT. Takoe oTHOLIeHNE
MOXXET B KOHEYHOM CUeTe NPUBECTY K 3aMEJIEHNIO Pa3BUTUA U K OTPAHNYEHUIO
VHHOBAIMi IV(POBBIX TEXHOJNOIWII B pe3y/lbTaTe BO3/IOXKEHNS YpPe3MEepPHOro
OpeMeHM Ha TeX, KTO 3alHT€PeCOBaH B TOPrOBjIe KPUIITOAKTMBAMM. AHAIOTNY-
HBIM 00pa30M IPOSBIIAETCS MpobIeMa OTCYTCTBYS UCKTIOUeHNs U3 00513aHHOCTI
nyomkanum «benbix kHur» A Hebonmpimux amuteHToB ART 1 EMT, koTtopas
TaK)Ke MOJJYepKIBaeT TPYLHOCTDb BBIIIO/IHEHN JaHHBIMY SMUTEHTaMI BO3/Iarae-
MBIX Ha HIX TpeboBaHmii 1o cpaBHeHuio ¢ UT.

HaxkoHen, 4To He MeHee Ba)XHO, HEOOXOMMO YIOMSHYTb ¥ HEZOCTATOYHOE
perynMpoBaHNe YCTAHOBJIEHNMA COTPYAHMYECTBA C TPETbMMM CTPaHAMU, KOTO-
pO€ OTrpaHMYMBAETCA pas3pellleHMeM 3aK/I04aTh COIMIAIEHNA O COTPYAHUYECTBE
MeXJly COOTBETCTBYIOLIVM OPraHOM rocynapcrsa-yieHa EC u Tperbeit cTpaHOIL.
[IprHuMass BO BHMMaHVe ITIOOATbHBII MacmITad TOPTOBIM KPUIITOAKTVBAMI,

260



5. Jayapwx. [paBoBow CTatyc SMUTEHTOB KPUNTOAKTUBOB C TOYKU 3PEHMS MPOeKTa... C. 244-263

IPeJIOXKEHHBIN CII0CO0 YCTaHOB/IEHVSI COTPYAHIYECTBA BBITTISIAUT OCOOEHHO He-
yMecTHBIM. O4eBUIHO, YTO y)Ke B Hela/leKoM OyZyIeM IpuaeTcs IOAHUMATD BO-
Ipoc 00 yI/y6/IeHHOM COTPYAHMYECTBe OpraHoB EBpocoro3a 1 KoopyHaILM ux
mevictBuit. C Hallleil TOYKY 3peHNsA, HeOOXOMMO TaKKe CO3IaHNe efVHBIX YC/IO-
BUII COTPYHUYECTBA C TPETBUMI CTPaHaMI, B paMKaX KOTOPOTO TPeTbJ CTPaHbI
OyzeT MMeTb TaKye >kKe IIPaBa, YTO ¥ COOTBETCTBYIOIYE OPTaHbl TOCYAAPCTB-1Ie-
HoB EBponerickoro corwsa.
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