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AHHOTAUMA

B coBpeMeHHoW OokTpuHe npobnemMam CAenoK B TPYAOBOM MpaBe MOCBSALLEHO HEMHOMO
paboT. [leicTByloLLLEE 3aKOHO4ATENLCTBO U CyaebHasa NpakTrka BCe Yalle UCnosb3yoT No-
HATNE «HEeOENCTBUTENbHbIM TPYOO0BOW AOFOBOP» U AaXe AOMYCKAT NPUMEHEHUE K HEMY
HOPMAaTUBHBIX MOJIOXEHUIM O rPaXaaHCKO-NPaBoBbIX caenkax. OTTankmBasicb OT 0bLLeTeo-
PETNYECKOr0 YYeHUs O puanyecknx gakrax, asTop ndydvaeT TeEOpPUo CAEN0K B TPYAOBOM
npaee 4Yyepes3 Npu3my NOHATUS «IOPUONYECKUIA COCTaB», B KAYECTBE ANIEMEHTOB KOTOPOIro
BbleNIeHbl OObLEKTUBHBIE (COAepXaHue 1 Gopma CAENOK) U CYObEKTUBHbIE (CYOBbEKThI Cae-
0K B TPYAOBOM MpaBe n ux Bons). B coaepxaHnn coenok BblAENEHbl YCI0BUS, KOTOPbIE
NO3BONSIIOT MPONIBECTU UX OLEHKY OJ1 HYXI, TEOPUM U NPaKTUKK, — KBannduumpyoLwime,
VHANBUOYANN3NPYIOLLME N MHULIMATMBHbIE. BCECTOPOHHSAS OLLEHKA MPUHLMMOB 3aKOHHOCTH,
dakTN4eCcKom BO3MOXHOCTM UCTMOSIHEHUS 1 ONPEaENIEHHOCTN B COAEPXaHWM CAENKN MO3BO-
NSIET aBTOPY NMPUIATU K BbIBOAY, HYTO B TPYAOBOM MPaBe OHU MMEOT COOCTBEHHOE OTPaCieBoe
HanosiHeHne. MopanbHO-3TUYECKME MOJSIOXEHUS BBUAY SIBHOM CYOBbEKTUBHOM OPUEHTUPO-
BAHHOCTU HE pacCMaTpuBaloTCs B KQ4€CTBE MCTOYHUKOB, KOTOPbLIM A0/IKHbI COOTBETCTBO-
BaTb TPyOOBblE COENKN. YyeHrne 0 popMe xapakTepusyeTcsa MHOXECTBOM UCTOYHUKOB ee
pPerynmpoBaHus, HegoCTaTo4YHbIM UCCNEA0BAHMEM HETPAANLMOHHBLIX HGOPM M1 MPABOBLIX NO-
cnencTBuin ee HecobnogeHus. Moa dopmMoit TPyOoBOM COeNKn aBTOpP NOHUMAET A03BOJIEH-
Hbl4 CNOCO6 BbIpaXXeHUs1 BOJIEM3bSIBIEHMSI CYObEKTOB, a Takke NpaBOBOW MHCTUTYT (B BUAE
COBOKYMHOCTU OBLLMX 1 CNELManbHbIX HOPM, YCTaHaBNMBAOLLMX TPEOOBAHMS K BHELLUHEMY MO-
psoky dukcaumm JaHHOro KPUAMYECKU 3HAYMMOrO akTa NOBEAEHMS B COLMANbHO-TPYAOBOW
chepe). ViccnepoBaHbl NpobieMHble acnekTbl CAEKOCNOCOOHOCTH (Kak 0coboi pasHoBUA-
HOCTV TPYO0BOM NPaBOCYOBHEKTHOCTH), BblAENIEHbI TAKME €€ CTOPOHbI, Kak obLias, cneumasb-
Hasa 1 nHouBuayanbHas. [oCKoNbKy BOMS IOPUOANYECKOrO N1LA NPU COBEPLUEHUN TPYO0BOM
coenkn GakTM4eckn BblpaxaeTcs NLOM, OENCTBYIOLWMM OT €r0 UMEHU, OTMEYaeTCs, YTO
LenecoobpasHo NpenycMoTpeTb NOCNeACTBUS NPEBbLILLEeHU WX OTCYTCTBUS MOJIHOMOYNIA
[OMKHOCTHbIX JINLL NPY COBEPLLEHUM TPYAOBbLIX CAENOK. BOneBoi KOMMNOHEHT CAENOK Bbipa-
XEH B CMCTEME NOTPEBHOCTEN, MHTEPECOB, MOTMBOB W LIENEN YHACTHUKOB CAENKM, KOTOPbIE
B COBOKYMHOCTW MMEIOT 0cob0e 3HaYeHne B OLEHKe PerympyoLen Cusibl CAENKM.
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Abstract

In contemporary doctrine an insignificant part of the works is devoted to the issues of
transactions in labor law. At the same time, the current legislation and judicial practice
increasingly use the concept of “invalid employment contract” and even allow the application
of regulatory provisions on civil transactions to it. Based on the general theoretical doctrine
of legal facts, the author studies the theory of transactions in labor law through the prism of
the concept of “legal composition”, the elements of which are objective (content and form of
transactions) and subjective (subjects of transactions in labor law, their will). The conditions
are highlighted in the content of transactions that allow them to be assessed for the needs of
theory and practice — qualifying, individualizing and proactive. In addition, a comprehensive
research assessment of the principles of legality, the actual possibility of execution and certainty
in the content of the transaction allows the author of the article to come to the conclusion that
in labor law they have their own content. Due to the obvious subjective orientation, moral and
ethical provisions are not considered as sources to which labor transactions must correspond.
The doctrine of the form is characterized by many sources of its regulation, insufficient
research of non-traditional forms and legal consequences of its non-observance. By the form
of a labor transaction, the author of the article understands a permitted way of expressing the
will of subjects, as well as a legal institution (in the form of a set of general and special norms of
law that establish requirements for the external procedure for fixing this legally significant act
of behavior in the social and labor sphere). The paper investigates the problematic aspects of
the ability to deal (as a special type of labor personality), identifies such aspects as general,
special and individual. Since the will of a legal entity when concluding a labor transaction is
actually expressed by a person acting on its behalf, the author notes that it is advisable to
foresee the consequences of exceeding or lacking the powers of officials when concluding
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labor transactions. The strong-willed component of transactions is expressed in the system
of needs, interests, motives and goals of the parties to the transaction, which together are of
particular importance in assessing the regulatory power of the transaction.
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labor deal (labor transaction); labor law; legal structure; transaction form; contents of the
transaction; labor transaction condition; subject of the transaction; will.
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BBeneHue

IOpupndeckne GakThl COCTABIAIT HEOTHEM/IEMYI0 OCHOBY BO3SHUKHOBEHMS,
MI3MEHEHMA ¥ NPEeKpalleHNA TPYHOBbIX NPAaBOOTHOIIEHNIL. Y4eHble TOALepKu-
BAalOT HEOOXOAMMOCTD CTPYKTYPHOTO aHa/IN3a IMOHATUA «COCTaB IOPUAIIECKOTO
daxra». Tak, B cocTraBe M0O0r0 OPUANIECKOrO (DaKTa-elICTBNUA B TPYLOBOM
IpaBe IpeJIaraeTcs BBIJIENATh YeThIpe 9IeMeHTa: CyObeKT, 00beKT, 00 BEKTIB-
HYI0 CTOPOHY 11 CyOBbeKTUBHYIO cTopony [bapuuos O.B., 1980: 31-32].

VHCTUTYT cHeNloK B TPYZOBOM IIpaBe HAaXO[AUTCA HAa HAa4Ya/lbHON CTajuy Ha-
y4HOro nosHanus. Ha coBpeMeHHOM 3Tale OTHOIIEHME NPABOBENOB K 3TOMY
IIOHATUIO HEOTHO3HAYHO. BMecTe ¢ TeM psAJ| aBTOPUTETHBIX YYEHBIX YXK€ JaBHO
BBIIBUHY/I IIPEIOKEHNE PACCMATPUBATh TPYHLOBOI JOTOBOP B CBOEIl OCHOBE
KaK YaCTHOIIPAaBOBYIO chenky [Bapmasckuit K.M., 1923: 20-21], «KOHCEHCYyaNb-
Hy®o caenky» [[Tamkos A.C., 1966: 137], «gBycropoHHOI0 cenky» [['yco K.H.,
Tonxynosa B.H., 1999: 174]. A.E. IlamepcTHMK TakKe IpeJaraa OIpefeaTh
HaeM TPyZa KaK yC/IO)KHEHHYI0 TOBApPHYIO CIeTIKY, COTEpIKallylo B cebe aKkT Impo-
faXu 1 GaKTMYECKOTO BCTYIUIEHUA B OTHOIIEHUA BAAacTU M mopgunHenns:A [Ila-
mepctHUK A.E., 1948: 134-146]. B coBpeMeHHOII Teopyn TPYOBOTO IpaBa KOH-
LenuyA CHeNOoK IOMydiIa Haubosiee aKTUBHYIO pa3paboTKy B HAayYHBIX TPy/ax
B.M. Jlebenena, E.B. Xoxnosa u H.J. [Tuseepoii.

Bmecre ¢ Tem papm mccnenoBareneil Bo3pajkaeT IPOTUB MCIIONb30BAHNA [JaH-
HOro MHCTUTYTa. B yacTHOCTH, O.H. BoHgapeHKko monaraer, 4To KCIO/Ib30BaHNE
3TOII KOHCTPYKIMY Ha IPAKTUKe CIOCOOHO 00eCIleHNTh 3HaYeHe TPYLOBOTO H0-
rOBOPa ¥ OTKPBITh BO3MOXXHOCTb INMPOKOMY IIPMMEHEHNIO HOPM I'Pa’k[JaHCKOTO
3aKOHOZIATeNbCTBA K TPY/IOBBIM OoTHoLIeHUAM [bongapenko 9.H., 2004: 53-59].
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A M. Jlymaukos u M.B. JIymHukoBa, He oTpunjas Toro ¢pakTa, 9To JIA IOCTCO-
BETCKOTO IIepyOJia pasBUTUA JOKTPUHBI CTA/IO XapaKTEPHBIM M3ydeHye peHOMe-
Ha TPYZOIPAaBOBBIX CHE/NIOK, BCE XK€ MPeIaraloT Ayl 6oee MMUPOKOTO UCIIONIb30-
BaHVA TEPMUH «JOTOBOPHI O Tpyg#e» [JlymHnkos A.M., Jlymuukosa M.B., 2009:
267]. 3akoHOJaTeNIbHO TAKXKe 3aKPeIUIEHO VICIIOIb30BaHMEe TePMIUHA «COIJIAIIe-
HYe» IPUMEHUTENBHO K TPYROBOMY joroBopy (ct. 56 Tpynosoro kopekca Poc-
cniickoit enepaunn; nanee — TK PD).

CreyeT mpusHaTh, YTO MOHATVE CHENKY K HACTOSAILIEMY MOMEHTY IIepecTajio
OBITh YMCTO LMBWIMCTUYECKMM M SIBJISIET COOOM 0OIeTeopeTudecKoe pojoBoe
HOHATHE, KOTOpPOE IO/DKHO VIMETD CIel[a/IbHOe COfepKaHMe B TPYOBOM IIpaBe.
BBuny orpacneBoit crienyuduky mpusHaHMEe TPYLOBBIX CIENOK B KayeCcTBe IOPU-
IMYecKOoro (pakTa He MOXKET C/TY>KUTh OCHOBAHVEM Ji/IsI HEITOCPEACTBEHHOTO MY -
MeHEeHVSI HOPM I'PaKJaHCKOTO IIpaBa K TPYZOBBIM OTHOIIEHVAM, IOCKOIBKY 3TO
He IIPe/IyCMOTPEHO TPYAOBBIM 3aKOHOAaTeNbCTBOM (4. 1 ¢T. 11 TK P®). MHOTO03a-
JIAYHOCTD OTPACIIV, TeOpPEeTUYEeCKIe U IPAKTUIeCKye HIOAHCHI He OTPUIIAIOT BO3-
MOYKHOCTY CYyOCUMapHOTO IPYMEHEHN HOPM IPaKIaHCKOTO 3aKOHO/IATeIbCTBA
Y MEXAMCUMUIUVIMHAPHON aHAJIOTUY, KOTAA I 9TOTO MMEKTCS HeoOXOfuMble
IIPeIIOCBIIKY B IIe/IAX IIOJIHOTO ¥ BCECTOPOHHETO PETy/INpPOBAHNUA TPYAOBBIX OT-
HoureHuii. VIcronb3oBaHye MHCTPYMEHTOB TPaXK/JaHCKOTO IIpaBa He MOXKET yMa-
JIATD ILie/lell ¥ IPUHIMIIOB OTPAC/IeBOTO PETyIMPOBaHNA U OBITh aHTAaTOHMUCTIY-
HBIM C/IO>KVBIIENCS CYICTeMe HOPMAaT/BHBIX MICTOYHVIKOB TPYZOBOTO IIpaBa.

Vcnonb3oBaHme co6MpaTeIbHOTO TEPMIHA «JOTOBOPBI O TPYZe» BMECTO TPY-
JIOTIPABOBBIX CHENOK He BCerja JTOTMYHO, IOCKOIbKY B IIepBO€ HOHATUE BKIIIO-
YaloTCsA JIBy- ¥ MHOTOCTOPOHHNE aKThl HOPMAaTMBHOTO ¥ VHJIVIBY/YaIbHOTO
CBOJICTBA, a CHEKNM PAacCMaTpPUBAIOTCA KaK CPefCcTBA MHMBUYa/JbHOTO IION-
HOPMAaTVMBHOTO PeryMpOBaHMs He TONbKO ABYCTOPOHHEI, HO I OJTHOCTOPOHHEI!
HIPUPOJBL.

[To cx0XVM IIpUYMHAM HOIyCKaeMas 3aKOHOJaTe/leM KOHCTPYKIMS «COITIa-
IIeHVSI» TaK)XXe He OIpOBepraeT CYLecTBOBaHNA chenoK. CoralieHns Mo coei
IpUpOJie TaKXKe MOTYT ObITb He TOJIBKO CHIe/IKAMM, HO M MCTOYHMKAMM IIpaBa
(ct. 5 TK P®). Kpome Tor0, Coraiiens, B OT/INYME OT CAENIOK, MOTYT U He CO3/ja-
BaTh VIHAVIBY/IYa/IbHBIX IIPaB 1 0053aHHOCTEVl YYaCTHMKOB B COIMIAIbHO-TPYHO-
BoII cpepe (Hampumep, cornanieHns, GUKCUPYIOIUe HATMYNE Y>Ke MMEIOIXCA
Heypery/lIMpOBaHHBIX PasHOINACUII MEXJy CTOPOHAMMU TPY[AOBBIX OTHOIIEHMI,
HY)KJAIOIMXCS B paspellleHNy IIOCPe[ICTBOM 3aKOHONATEIbHO YCTaHOBJICHHBIX
npouenyp). [TogobHble B3ayMHbBIe aKTHI-IIPU3HAHNA, HAa HAIl B3IJIAL, XOTA U
HalnpaBjIeHbl Ha CTAOMIM3ALVI0 OTHOLIEHMII, HO JIMIIEHDbl IOPUANIECKON CUIIBI
CHJIKY, TIOCKOJIbKY He MIMEIOT IPAMOTo IIpaBoobpa3oBaTebHOroO apdexra (Ha-
IIPaBJIEHHOCTY BOJIM Ha BOSHMKHOBEHIE, I3MEHEHVe, IPYOCTAaHOB/IEHNE 1 TIpe-
KpallleHre KOHKPETHBIX IPaB 1 00s13aHHOCTEIT).
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Vicrionb3oBaHMe TepMIHa «IIPAaBOBOII aKT» B COLVIATIBHO-TPYIOBOIL cepe Takxe
CIIOCOOHO BHOCUTD HEOIpeIe/IeHHOCTb BBUJIY ITOIMICEMUN: €T0 PO/Ib KaK MH/VIBU-
IyalTbHOTO M/IY KOPIIOPATMBHOTIO aKTa yIpaB/IeHNsA, aKTa TOTKOBaHM A, HOPMaTyB-
HOTO aKTa, TyO/IYHOTO VIV YaCTHOIIPABOBOTO aKTa, aKTa-C/Ie/IKI WIV aKTa-Peay-
3anyy npaBa? CrielyeT IpU3HATD, YTO KOHCTPYKIMSA CAEIKY JO/DKHA 3aHATh 0c060e
MeCTO B IIOHATUITHOM aIlllaparte TPyHLOBOTO IIPaBa, TOCKOIbKY CIIOCOOHA 000TaTUTh
Cofiep>KaHMe YCTOSIBLIENCS TePMUHOIOTUN. 3afjadya COBPEMEHHOI HayK/l — BbIAB-
JleHrie 0COOEHHOCTeT CIeIOK MMEHHO B PaMKax OTpacieBOro pexxmma. JactuaHoe
IIPYMEHEHVE OT/Ie/IbHBIX HOPM I'PaK[JaHCKOTO IIPaBa JOITYyCKAETCsA B ICK/TIOUNTEIb-
HBIX C/Ty4asX, He JO/DKHO MICKa)KaTb CYTU CHEIKI KaK KaTeropyuy TPyLOBOro IIpaBa,
HI03TOMY He MOXKET CJTY>KUTb OCHOBaHMJeM /1A IMILIEeHVA paOOTHUKA CIIPaBeINBO
samutel [Maiidar A.B., JKunbrioB M.A., 2021: 748-755]".

[Tonaraem, 4TO MOHATNE COCTaBa CAENKM (KaK BTOPMYHOTO IO OTHOLIEHMIO K
06111eIIPaBOBOMY — COCTaBY IOPUAMYECKOTo (paKTa) JO/DKHO HAWTU CaMOCTOS-
Te/IbHOe IIPMMEHEHNe B TPyJoBOM Ipase. COCTaB TPYJOBO CHENKM HE MOXKET
OBITH CBeJleH TO/IbKO K IPU3HAKAM TaKUX CHENOK’, TaK KaK OH SIBJISIETCS Pe3yib-
TaToM Oosee TIybokoro HayyHoro aHammsa [Yeppanues A.®., 1972: 13]; [Ton-
cruk B.A., 2013: 772], B Xozie KOTOPOTO Ha OCHOBE MHAYKTVMBHOTO IIOfIXOJa M
abCcTparnpoBaHus paHee BbIJeNeHHbIe IIPU3HAKM NOHATYSA AnddepeHpyoTCs
Ha HeoOXO/[IMbIe VI HeCyllleCTBeHHbIe. [Ipy KOHCTPyMpOBaHUY COCTaBa CHAENKA B
Hero BOMPAIOTCA TONBKO CYI[eCTBEHHbIE 97IEMEHTBI, OTIpefie/IAIoNIVie CAe/IKY Hal-
6omnee obmuM o6pasom. IIpu3HaKY CIETIKY XapaKTepU3YIOT CHE/NKY KaK ABJIeHNe
C pasNIMYHBIX CTOPOH, COCTAaB e C/Ie/IKM YKa3blBaeT Ha HEKOTOPbIE €€ TUIIMYHbIE
YepThl, B3ATbIE B e[UHCTBE. TONMbKO B COBOKYITHOCTY OHU ABJIAIOTCA JOCTATOYHBI-
MI YCTIOBUAMY IIPU3HAHNUSA PACCMAaTPUBAEMOTO AB/IEHU CAETKOI.

Vcxons n3 puddepeHnmanny MOHATUI 110 ONpeie/IeHHOMY IIPU3HAKY, BIIOTI-
He JJOIIYCTMMO Pasan4aTh COCTaBbl CHENOK B Ipefie/lax pacCMAaTPMBAEMOTO SABJIE-

! Hanpumep, [ToctaHoBIeHeM Ap6uTpaXKHOro cyia JambHeBOCTOYHOTO OKpyTra oT 15.06.2021
1o ferry Ne ©03-2724/2021 6bI11 OCTaB/IeHbI 6e3 M3MeHeHNA CyAeOHbIe aKThl HIDKeCTOAILINX CYHO0B,
IIpU3HABIIIE HeMleliCTBUTENTBbHBIM TPYHOBOII IOTOBOP O BLIIIOTHEHNY TPY/0BOI QYHKINH I0PICTa Ha
ocHoBauuu ct. 10, 168, 170 TK P®. ITpumeyaTenpHO, 4TO apOUTPasKHBIIL CYJ KOHCTATHPOBAI MHHU-
MbIi XapaKTep TPYHLOBOrO JOrOBOPa II0 HOPMaM I'Pak/IaHCKOTO 3aKOHOJATENbCTBA U IPU3HATI HeJl0-
ITYCTMMOI 3aIIUTY pabOOTHIKOM IIPaB, BBITEKAOIINX U3 TeeKTHOM TPYHOBOI CAEIKIL. B yKkasaHHOM
Cydae NpYMEHEeHMe CYZiOM I'PaKIaHCKO-IIPaBOBBIX HOPM OKa3a/oCh OObEKTMBHO HEOOXOIVMBIM,
IIOCKO/IbKY IOBefieHMe PabOTHUKA B IIPOLecce 3aKIIOYeHA TPYJOBOTO JOTOBOPA 0Ka3aaoCh ABHO
HefoOpOCOBECTHBIM, & COOTBETCTBYIOIINE HOPMBI TPYOBOTO IIpaBa, Hanboee IOMHO PeryImpyio-
1j¥e CTIOXKMBIIYIOCS CUTYALMIO, OTCYTCTBYIOT. CM.: IlocTaHoBIeHMe ApbOuTpaXkHOro cy/a JambHeBo-
CTOYHOTO OKpyTa OT 15.06.2021 roga mo pemy Ne ®03-2724/2021 // CIIC KoncynbranTlInoc.

? [lo MHEHMIO psifia YYeHbBIX, HEOOXOVMO pasrpaHideHye IMOHATUI U IOPUANYECKNX KOH-
crpykumit. KoHCTpyKuum, B OTImM4me OT HMOHATHIL, MMEIOT CHCTEMHO-CTPYKTYPHOE CTpOEHHe.
CHeHOBaTeII])HO, HpI/ISHaKI/I IIOHATUA — 3TO KAYE€CTBE€HHAas CTOpOHa HpenMeTa VI ABJI€HNA, C I10-
MOII[BI0 KOTOPBIX MOXKHO €r0 ONPEefe/NTh VIM OINCAaTh. JJIEMEHT — COCTABHAsI 9acTh 00bEKTa-
KOHCTPYKIMH (B JAaHHOM CITy4ae COCTaBa CE/IKN), MMEIOLEil CIOKHOE CTPOCHNE .
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HA. 3aKOHOJIATeJTIO ¥ IPABOIIPUMEHNTEITIO VICK/TIOUMNTETbHO BaXKHO BBIJE/IUTD U3
COBOKYITHOCTY IIPU3HAKOB OT/E/NbHOTO ABJIEHNSA TaK/e ero 3JIEeMEeHTHI, KOTOpbIe
OYAYT CIYXXUTb METOROIOTNYIECKOI OCHOBOII /ISl KBa/M(UKALNU I0PUINIECKOTO
dakra. Tak, OIVH U TOT ke IPU3HAK, UMEIOIINIT OTHOLIEHME K Pas/IYHbIM CJie/l-
KaM, B 3aBMCUMOCTH OT BO/IM 3aKOHOJIATe/IA ¥ KOHEYHBIX MHTEPECOB Y4aCTHIKOB
MOXXET OBITb 9JIEeMEHTOM OOIIEro, CHEIMaTbHOTO IOPUANIECKOTO COCTaBa VN
OBITH IOPUYECK 6e3pas3TNIHBIM 3aKpeIIeHHOMY cocTaBy. I1pu aTom B3anmoc-
BA3b HEOOXOMIMMBIX 3/IEMEHTOB C/IE/IKM B KOHKPETHOM COCTaBe SIB/IAETCS OIIpe-
fensmoowlelt AA GOpMaNTbHO-TOTMYECKOTO BBIBOJIA O CYIIeCTBOBAHUU TPYHZOBOII
CHeTIKM ¥ ee TIPMHAJIEXHOCTH K OIIpeie/IeHHOMY BUIY I0PUAYEeCKIX PaKTOB.

Ompenenenne comepXKaHnA OPUANIECKOTO COCTaBa CHENKN ABIACTCA HEO0O-
XOJVIMOJI IPeIOChIIKOI 3P PeKTUBHOI MPaBOIPUMEHNTEIbHOI HeATeTbHOCTH.
YuuTteiBas Xapakrtep Iiefeii 1 3ajad, IPOBO3ITIAIIEHHbBIX 3aKOHOJaTeneM B cde-
pe perynpoBaHus TPYHLOBBIX OTHOLICHMIL, IIPABOM OIIPEMe/IATh OKOHYATEIbHYIO
KOHCTPYKIIVIO COCTaBa C/IE/IKYM HaJleJIeHbl OPTaHbI IO PACCMOTPEHUIO NUHAVIBUY-
QJIbHBIX TPY[OBBIX CIIOPOB C YYETOM COOIOfIeHNA IPUHIINIIOB 3aKOHHOCTH 1 He-
obxoxyMocTy obecriedeHn s 6ajaHca YaCTHBIX U IMyO/MMYHBIX MHTepecoB. CocTas
TPYZIOBOJ CHENKM MOXKET BBIXOAWUTD 3a Ipefie/ibl TUIMYHOTO COCTaBa, YCTAHOB-
JICHHOTO 3aKOHOJaTeIeM (ObITh OOJIBIINM MY MEHBIIVM 10 YMCTY HeOOXOAMMBIX
aneMeHTOB). TakM 06pa3oM, KOHCTPYKIMA COCTaBa TPYHLOBOI CHEIKYU ABJIACTCSA
rMOKOIL, YCTAHOBJIEHNE €€ COfIePKaHNUA OCYIeCTB/IAETCA KOMIUIEKCHO, C YYeTOM
CPEICTB HOPMATMBHOTO U VIHAVMBUIYaIbHOTO PEryIMPOBaHM, BBICTYIAIOLINX B
(dbopMe caMoperyIupoBaHusA 1 IIPaBONPYMEHNTEIbHOI TeATe/TbHOCTH.

CocraB TPyZIOBOII CHETKM — 3TO COBOKYITHOCTD €€ 3/1eMEHTOB, 00pasyIomux
e[IVHBI/I MEXaHM3M CHEJIKM U 00eCIeuNBaIUX ee PeryINpyoLylo (QYHKINIO.
OJIeMEHTBbI COCTaBa CHENKM — CTPYKTYPHO BBIfIeJIEHHBIE YacTM, OTpaKalolye
OT/IeTIbHYIO CTOPOHY cfieNiKi. COCTaB TPYOBOI CAENKM KaK CI0KHOTO 0pUde-
CKOTO (pakTa AB/IAET COOOI COBOKYITHOCTb OOBEKTUBHBIX U CyOBEKTUBHBIX dJIe-
MEHTOB, XapaKTepU3YIOIUX COBepIIeHHOe IIpaBOMEepHOe JIefiCTBIe KaK ocoboe
spieHre. K 06beKTUBHBIM 9/IeMEHTaM COCTaBa HeOOXOAVMO OTHeCTV (HOpMy U
cofiep>KaHMe CAeNKY; K CyOBeKTUBHBIM — CyO'beKTOB C/Ie/IKY, X BOJIIO, HAIlPaB-
JICHHYIO Ha HACTyIUICHUe IPAaBOBBIX IOCIECTBUIL. JIOTMYHO pacCMOTPeTh KaXK-
JIBLIL 3JIEMEHT COCTaBa Pa3fie/IbHo.

1. CopepxaHue caenok B TpyAOBOM npase

CopmepskaHue TPYLOBOJI CHENKM HEOOXOIVMMO pacCMaTpUBaTh KaK COBOKYII-
HOCTb COCTABJIAIOLINX ee YCIOBUIr. B Teopuu TpyoBOro mpasa IpefIoYTUTeNb-

> HeoHO3SHAYHOCTD IIOSXOOB B OIpEe/ICHUN COREP)KAaHVsI CHEIKY MOXKET ObITb BbI3BaHA
Pas3IMYHBIMYU BO33PEHMAMI HA OPUANYECKYIO CYIL[HOCTD CAEIKY (ForoBopa). B pamkax Hacrosie-

192



T.1O. Jly3sHuH. IOpuandeckunii cocTaB caesok B Tpyaosom npase. C. 187-215

HO JICIIO/Ib30BaTh MOJI€/Ib, OCHOBAHHYIO Ha €[MHCTBE IPMHIUIIOB 3aKOHHOCTU
Chenky, PaKTIUYeCKO BO3SMOXKHOCTH ee VICIIOTTHEHVIS, a TaK)XXe ee OIpefe/IeHHO-
CTU. 3aKOHHOCTD COflep>KaHMA TPYJOBOI C/Ie/IKM He C/IeflyeT pacCMaTpUBATh y3KO,
IIOCKO/IbKY HOPUANYECKOe COOTBETCTBME IpeAIoaraeT He OYKBa/JbHOE HEIPO-
TYBOpeYye BCeil HOPMAaTUBHOI CHCTeMe PeryIMpoBaHus (BKIIOYAIOIell B ceOs
TaK)Xe MEX/YHapOJHbIE aKTbI, AKTbl KOJUIEKTYBHO-/JOTOBOPHOTO I JIOKa/IbHOTO
perynmpoBaHus), a CTporoe ClefoBaHyue IpYHIMIIAM, Le/IAM U 3ajadaM OTpac-
JIVI, CTIOXKVIBILIEVICS B Hell cycTeMe 0ObIuaeB, OOBIKHOBEHMIT ¥ IIPABOIIOIOXKEHNI
[Epmos B.B., Epmosa E.A., 2013: 67-77]. B To e BpeMs BBUAY ABHOJ CyObeK-
TUBHOJ OPUEHTHPOBAHHOCTY HEl[e/IeCO00Pa3HO pacCMaTpUBaTh MOPATbHO-ITH-
YyecKyie IOJI0>KeHMs B KaueCTBe ICTOYHMKOB, KOTOPBIM JO/DKHBI COOTBETCTBOBATD
TPYZLOBBIE CETKHA.

DakTn4ecKoe COOTBETCTBME MMEET CBOE HasHa4eHMe, IOCKO/IbKY JIMIIEHHbIE
peaNbHOrO [eiiCTBUS JIOTOBOPEHHOCTM M COIJIAIIEHUsI He CIOCOOHBI SIBJISATHCS
TIOJTHOLI€HHBIMI CPEJCTBAMH IIPABOBOTO PETy/IMPOBAHNA.

OrnpenieIeHHOCTD B COlepKaHUM TPYJOBOI CHIE/IKM IIPOM3BOJIHA OT COOTBET-
CTBYIOLETO TpeGOBaHVA, IPeAbABIAEMOr0 K HOpMaM TPYZIOBOTO IIpaBa, U yKa-
3bIBaeT Ha €€ CTPYKTYPHYIO 3aBEpIIEHHOCTb, COCTOATENIBHOCTh ¥ CIIOCOOHOCTD
IIOPOXXATh TPYAOBblE NPaBOOTHOWEHUA. HanpoTus, HEBOCIIONHMMAA MHBIMU
CpefcTBaMM HEIIOJTHOTA YC/IOBUI TPY/IOBOI CHLEIKY CIIOCOOHA JINIIUTD €€ Perym-
PYIOLIETO MIPAaBOBOTO PE3y/IbTATa, HO TONIBKO B T€X CAY4asaX, KOTAA 3TO OTBEYAEeT
MHTepecaM c1aboit cTopoHsl — paboTHmka®. Tak, HecormacoBaHue CTOPOHAMM
IIPY TPYAOYCTPOICTBE 00513aTENbHBIX YCIOBUII TPYAOBOTO JOTOBOPA B MHTEpecax
pabOTHMKA He MOXKET B/Ieub NIPM3HAHVE COOTBETCTBYIOLIEI C/Ie/IKV He3aK/TI0UeH-
HOII, @ TINIIb BIeYeT HeOOXOAMMOCTb OPOPMIIEHNUsI OT/ENIBHOTO COTTIAlIEHNUs K
TPYLOBOMY HOTOBOPY WINM IPWIOKEHNA K HEMY B LENAX YCTPAaHEHUA COOTBET-
cTByMoIIero HegocraTka (cr. 58 TK POD)

TpaguuyoHHO B cofiepKaHUM TPYAOBOTO IOrOBOpA yueHble BBIIE/IAIOT HOP-
MaTVBHO OIIpeJie/IeHHbIe” U [JOTOBOPHBIE YC/IOBYA, KOTOPBIE B CBOIO OYepeib ITOJI-
pasfensTcsa Ha obs3aTenbHble U gononHuTenbHble [/lebemes B.M., 1998: 125];

ro maparpada Mbl MICXOZUIM U3 HEOOXOAMMOCTH PACCMOTPEHISI COEPYKaHISI CHE/IKY VICXOMIS U3 ee
MOHMMaHMA KaK IOPUANIECKOro (aKTa.

* B 9TOM COCTOUT IJITABHOE OT/IMYME pr,[[OBOf/I COENKN OT I‘pa)KI[aHCKO-HpaBOBOf/I, B KOTOpOIZ
B CMITy I0OpMANYECKOTO paBEHCTBA CTOPOH HECOI/TACOBAHHOCTD CYIIECTBEHHBIX ycHOBI/II;I Aorosopa
BJ/I€YE€T OJVMHAKOBbIC He6IIaI‘0HpI/[HTHbIe IMOCIeACTBIA 71 BCEX YIaCTBYIOIIMX Cy6’beKTOB — IIpn-
3HaHIE €ro HE3AK/ITXYCHHDBIM.

> B mOKTpMHe BBIpaXKaeTCsl pas/iMuyHOe OTHOIIEHNE K JaHHBIM YC1oBuAM. OT/ielibHble aBTOPBI
JICXOJAT U3 TOTO, YTO MMIIEPATUBHO OIpefie/iAieMble 3aKOHO/IaTeNbCTBOM yC/IOBMSA HE MOTYT OTHO-
CUTBCA K COIEP>KaHMIO JIOTOBOPA, IOCKOJIbKY 110 HYM CTOPOHBI HE Y4aCTBYIOT B MX COIJIACOBAHNI.
OnHako 607ee 060CHOBAHHBIMI SIB/ISIIOTCS TIO3ULIMM YYEHBIX, KOTOPbIE IPU3HAIT, YTO CTOPOHBI,
II€pPBOHAYA/IbHO PEMINBINNE COBEPIIUTD CHEKY, IIPAMO YCTAHOBIMIN ¥ BO3MOXXHOCTD €€ 3aKOHOJa-
TE/IbHOTO PETYINPOBAHMA.

193



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

[Tamxos A.C., 1994: 127-130]°. JlaHHBIIT IIOAXOM MOKET ObITh MCIIO/I30BAH U 10
OTHOUIEHNIO KO BCEM JIPYTUM CIe/IKaM.

BBupy cucreMHOro B3aMOJEVICTBUSA TPYOBBIX CHIETIOK C MHBIMM (paKTaMy B
MeXaHM3Me IIPABOBOTO PETY/IMPOBAHNA YaCTHBIX OTHOIICHMII HEOOXOAVIMO BbI-
[e/ATh KBaIM(UIUPYIOLINE YCIOBUS, T.e. OIpefie/iAiollyie OTHECeHNe TOW WIn
VIHOJI CHeNIKM K POAY TPYROBBIX; MHVBUAYAIU3NPYIOLINeE, T.e. pasTPaHNIMBAIO-
Iyie PasHOBUIOBBIE COCTaBBI TPYHLOBBIX CHENIOK IO OOBEKTMBHOMY KPUTEPMUIO;
VHUIVIaTUBHBIE, T.e. JIOTIOJIHUTE/IbHbIE YC/IOBMs, BK/IIOYaeMble B COJep>KaHUe
TPYZOBOJI CHENKY 10 YCMOTPEHMIO CTOPOH 1 He BIMSIOIINE Ha ee HOPMAaTUBHO
YCTaQHOBJICHHBII peXXuM. Tak, KBamMQUIUPYOMVMI YCIOBUAMY YI€HUIECKOTO
JIOTOBOPA ABJIAETCA €T0 IIpeAMeT (T.e. CyIleCTBeHHbIE 37IeMEHTHI JaHHOTO I0TOBO-
pa, mpegycMoTpenHble cT. 199 TK P®), mHAMBUAYaMN3UPYIOIINMI — XapaKTep
IIOTy4aeMoro o6pa3oBaHys (C OTPBIBOM WM 6€3 OTpbIBa OT pabOTHI COTJIACHO CT.
198 TK P®), a MHMIIMATUBHBIMM — JJOTIOJTHUTE/IbHbIE MEPhl CTUMYIMPOBAHN
JUISL YCIIEIITHO OOYYaIOLIMXCS I,

B 3aBucuMOCTH OT cofiep>KaTe/IbHON XapaKTePUCTUKH YCTIOBYSA TPY/IOBBIX CJie-
JIOK MOTYT OBITb OpraHM3alMOHHBIMU (O CPOKaX, JeKIapaTUBHbIE, NePUHUTIB-
HBIe VI TIepeXOfHbIe II0/I0KEH), PErYIATUBHBIMI (O IpaBax ¥ 00SA3aHHOCTAX
CTOPOH) WV OXPaHWUTENbHBIMU (O IOPS/IKe PACCMOTPEHNSA VHVBUAYATbHBIX
TPYHOBBIX CIIOPOB, HOACY[HOCTH, O IPOLeAypax IPUBIEYEHUN K OTBETCTBEH-
HOCTH).

B 3aBMCHMOCTM OT JIMYHOCTY CYOBEKTA, IMEIOIETO IePBOCTEIIEHHOE 3Haue-
HYle B BBIpAaOOTKE YC/IOBMII C€/IKM, BBIIE/IMM YC/IOBUA, OIpefe/sieMble 110 CO-
I7IACOBAHMIO ¢ PaOOTHMKOM 1 paboToparesieM (HapuMmep, yCIOBUA O TPYAOBOIL
¢dyHKIMM pabOTHMKA); YCIOBUA, ONpefie/iAeMble B OfTHOCTOPOHHEM ITOpAIKe pa-
OOTHUKOM; YC/IOBYS, OTIpefie/isieMble B OTHOCTOPOHHEM IOpsiKe paboTomaTenem;
YCIIOBYSI, OIIpefieisieMble B OJHOCTOPOHHEM ITOPsIIKe TPEeThbYMM IUIIaMu (HaIpu-
Mep, CyIOM I 3aK/TI0UEHNY TPY0BOTO JOTOBOpPa B cyfieOHOM nopsake). [IpaBo-
BO€ 3HaUeHMe JAHHOI K/1acCU(UKALMY COCTOUT B TOM, YTO TOTIKOBaHME YCITOBUIT
JIOTOBOpa He MO>KeT IPOM3BOAUTHCA Oe3 ydeTa MHTepeca IpeIoKMBIIEi ero
CTOpOHBL. BMecTe ¢ TeM B MHTepecax pabOTHMKA KaK C1ab0il CTOPOHBI TPYHLOBBIX

¢ TTo COOTHOIIEHUIO C IIPeINCAHUAMMI, COleP>KALMIUCA B UICTOYHIKAX IPAaBOBOTO PEryInpo-
BaHIA TPYHOBBIX OTHOIIEHNII, JOTOBOPHBIE YCIOBMA MOTYT OBITH paspelleHHbIMU (JO3BOTEHHBI-
M) (HampyMmep, yaydLIalolie IpaBoBoe IION0XKeHne pabOTHIKA); 3alpeleHHbIMY (Harpumep,
YC/IOBUE O IIPYHYANUTEIBHOM TPY/e); IPOTUBOPEYalMIU 3aKOHY (HAIIpuMep, YC/I0BMe O [ONIe 3a-
PabOoTHOI! IIaThI, BBIIIAYMBAEMOIL B HefleHeXKHOIT popMe cBbiIe 20% OT HAYMCTIEHHON MeCSYHO
3apaboTHOII IWIaThl Ha ocHoBauKu CT. 131 TK P®); HepericTBUTeIbHBIMI (HALIPUMEp, B COOTBET-
ctBuM O cT. 206 TK PO ycnoBus ydeHnueckoro 1orosopa, nporrusopedamue TK PD, konnekrus-
HOMY JIOTOBOPY, COIMIALIIEHNAM), WV HeIPYMeHsAeMBbIMI (IIPOTHBOpeYale 3aKOHOIaTeIbCTBY U
YXy/LUIAoIIe IPaBOBOe MONIOKeHNe paboTHMKaA cormacHo cT. 9 TK PO).
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OTHOULIEHNII TaK)Xe JOITyCKaeTCs YaCTHOIIPABOBOI crlocob «contra proferentemy,
TO €CTb IIPOTUB MPEJIOKIBIIIETO.

2. dopma caenok B TpyA0BOM Npase

ITox popmoit TPyOBOI CHENKY HEOOXOAVMMO ITIOHVIMATD OIIpee/IeHHbIN CII0-
co0 BBIp@XKEHMsI BOJIEVM3BSIBIIEHUS CYO'bEKTOB, a TAaKXKe IPAaBOBOIl MHCTUTYT B
BUJIe COBOKYITHOCTM OOIIMX M CIIEIMa/JbHBIX HOPM IIpaBa, YCTAHAB/IMBAIOLIVX
TpeOoBaHMA K BHEIIHEMY NOPAAKY (pMKcanyy I0puaNdecKy 3Ha4MMOro aKTa I10-
BeJleHNsI B COLMANbHO-TPYAOBOII cdepe.

®opma TpymoBOINl CHENKHU, B OTANYME OT TPAKIAAHCKO-IIPABOBOI, CaMOCTO-
ATENIbPHO He yperynupoBaHa. CIOXUBIIMICA HOPANOK IIPeSyCMaTpUBAET, 4TO
dbopMa TPYHOBOI CHEIKM MOXKET OBITh 3aKpeIUIeHa Pa3IMYHBIMU VICTOYHMKA-
MU Pperyl1MpoBaHMA HOPMATMBHO-IIPABOBOTO M MHAVBUYa/JbHOTO XapakTepa.
B yactHocTH, cT. 67 TK PO nnpegycmaTpuBaeT micbMeHHYI0 GOPMY TPYHZOBOTO J10-
rOBOpa; CT. 72 IJIACUT, YTO COT/IAllIeHNe 00 M3MEHEHUY OIIpeie/IeHHBIX CTOPOHAMMU
YCIIOBUII TPY/IOBOTO HOTOBOPA 3aK/II0YAETCs B MUCbMEHHOI Gopme. JIokanbHbIe
aKTBl paboTOomaTeIs, IPUMHIIMaeMble B IIeJIIX TOBBIIIEHMS COLVIaIbHON 3aINUThI 1
HOJePXKKYM pabOTHUKOB, 9aCTO COIEP>KaT yKa3aHue Ha HeOOXOANMOCTb 0pOpM-
JIeHMs1 TICbMEHHOTO 3asBJIeHMs Ha NpefloCTaB/IeHe MaTepyalbHOI IIOMOILIY B
CBSSY C OIIpefie/ICHHBIMM XXVSHEHHBIMM OOCTOATEIbCTBAMU. AKTBI KOJUIEKTUB-
HO-/IOTOBOPHOTO PEry/IMpOBaHNA MOTYT TaK)Ke YCTaHABIMBATD JIOIIO/THUTE/IbHbIE
TpeboBanms K popMe cenok. Tak, KONIeKTUBHBIMYU JOTOBOpaMi 0OpasoBaTesib-
HBIX OpraHM3alui, 3aKIIOYEHHBIMM B cooTBeTcTBMM C IlopAmkoM mpemocras-
JIEHVS TIelarOTYecKM pabOTHMKAM OpTaHM3aLM, OCYIIeCTB/IAIINX 00paso-
BaTE/bHYIO IeATe/IbHOCTD, AJIUTENBHOTO OTIIYCKa CPOKOM IO OFHOTO ropa (yTB.
npukasoM MuHncrepcrBa obpasoanus u Hayku ot 31.05.2016 Ne 624), Mmoxer
IOITyCKaTbCA MPeOCTaB/IeHNEe JJINTEIbHOTO OTIYCKa, Pasfie/ieHNie ero Ha 4acTu
¥ IPOJIeHNEe Ha IIePVOJi BpEMEHHO HEeTPYAOCIIOCOOHOCTY Ha OCHOBAHUY NNCh-
MEHHOTO 3asIBJIEHV TTefJarOTMYeCKOro paboTHHUKA.

HaxoHerj, camu TpymoBble CHENKM MOTYT NpeRAyCMaTpUBaTh TPeOOBaHMA K
dbopMe BONEM3BABIEHNUI, BIEKYIIMX BO3HMKHOBEHVE, M3MEHEHUe U IpeKpa-
IeHye ImpaB 1 obs3aHHOCTeN B cdepe TpyzAa. B gacTHOCTH, B COOTBETCTBMM CO
ct. 312.3 TK P® TpymoBoii JOroBOp C AVICTAHLIMOHHBIM PaOOTHUKOM VIV JIO-
IIOJIHUTEIbHOE COIVIAIeH)Ee K HeMy MOXXeT COJeprKaTh CIellMa/ibHble YKa3aHUs
0 dbopMme coBeplIeHNUs 3asBIEHNIT, OOBSICHEHMII, COCTAB/IsIEMbIX PaOOTHUKOM B
CTy4asX peajn3aliy ero IpaB WM 00A3aHHOCTEI.

HemanoBaxHylo umHpopManuio o GopMax CHENTOK MOXKHO IIOYEPIIHYTb U3
CKJIaJIbIBAIOLIENICA MHAMBYUAYTbHOI MPAKTUKM B3aMOOTHOIIEHUI paOOTHNKOB
u paboropateneit. Hampumep, B psijie opranmsanyii pacipocTpaHeHa BO3MOX-
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HOCTb yXOfia pabOTHMKOB B OTIYCK 0e3 COXpaHeHMs 3apIUIaThl 10 odopmieHms
COOTBETCTBYIOIIETO IIPYKa3a eVHOMNYHBIM VICIIOTHUTE/TbHBIM OPTaHOM I0PUM-
YeCKOTO0 /IMLA UK YXOf pabOTHMKA IO OKOHYAHMsI pabodeil CMEHBI C YCTHOTO CO-
I71acUA HEIOCPEeACTBEHHOTO PYKOBOIUTE/IA, HAIIPYIMEDP B IeHb POXKIACHNA'.

[IpaBoBas Ije/ib BHEIIHETO PETyINpOBaHusA (pOPMBI TPYHLOBOI CHENIKI COCTOUT
B TOM, YTO B C/Iy4ae CIIOpa CTOPOH WJIN OCIIApVMBAHUA CHETKY TPEeTbUMM JIUIja-
MJ OpraH II0 PAaCCMOTPEHNIO VHAVBU/IYa/IbHBIX TPYJAOBBIX CIIOPOB MO>KET yCTa-
HaB/IMBATh (PAKT COBEpIIEHVS CHE/NKM U ee YCIOBUII B COOTBETCTBMM CO BCEMMU
IpM3HaBaeMbIMI IIPABONOPSIKOM popMaMit. BO3MOXKHOCTb OrpaHNYeHNs TOKa-
3bIBAaHVIA TOJIBKO OIPeie/IeHHBIMU CPeACTBaMM (JOIMYCTUMOCTD I0Ka3aTebCTB)
MOXXeT YCTaHAB/IUBATbCS TONBKO 3aKOHOM (CT. 60 ['pa>kIaHCKOTO MpoIieccyab-
Horo Kojaekca Poccuiickont @enepaunn (ganee — I['TIK P®)). B orHOmeHNN TpY-
JIOBBIX CIIeTTOK IOZOOHBIX HOPMAaT/BHO-IIPABOBBIX OTPAHMYEHNI He YCTAHOBJIEHO.
B 9TOM COCTOUT IPUMHIMIINATBHOE OT/INYME OT IPa’KAaHCKO-IIPABOBBIX CIENOK,
U1 KOTOPBIX II. 1 ¢T. 162 I'paskpanckoro kopekca Poccuiickoit @enepanmn (fa-
nee — I'K P®) ycraHoBIeHO 0611iee IpaBIIO, YTO HECOOTIOeHe IIPOCTOI INACh-
MEHHOJ QOpMBI CHE/IKM JIMIIaeT CTOPOHBI IIpaBa B C/Iydae CIIOpa CCHUIATHCA B
HOATBEP>KIEHNE CENIK 1 ee YCIIOBUI Ha CBUIETE/IbCKIE TIOKA3aHA, HO He JIN-
IIaeT ¥X IpaBa MPVBOANUTD MVMCbMEHHBIE U APYTHe HOKa3aTelbCTBa.

KoHe4HO, «IBrOTHBIN peXXnM» (OPMBI TPYHOBOIL CHENKM He HO/DKEH abco-
JTIOTU3YPOBATbCS ¥ MOHMMAThCS M3OMMPOBAHHO OT COLMAIbHOTO HasHaYeHMs
TPYZOBOTO IIpaBa, Iie/el, 3alad 1 IPMHIMAIIOB IIPAaBOBOTO PETYINPOBAHNUA TPY-
IOBBIX OTHoLIeHui. Hampumep, HelenecooOpa3HO yCTaHAaBIMBAaTb Ha OCHOBE
CBUJETENbCKMX ITOKa3aHWI1 pa3Mep 3apabOTHOI IJIATHI VIV MHBIX BBIIJIAT, IIPO-
V3BOZIMMBIX B II0/Ib3Y pabOTHMKA WM paboTomaTess. Y CTAaHOB/IEHVE YCIOBUS O
Be/IYJHE JIEHEe)KHBIX IIPaB 00BeKTUBHO TpeldyeT (PMKCaIIo TAaKUMY CPEACTBAMI,
KOTOpPBIE JIONMYCKAIOT BO3MOXXHOCTb HEIIOCPEICTBEHHOTO BOCIIPUATHUA COREpKa-
HYIS JJOKA3aTe/NbCTB CY[OM WV KOMMCCHUEI IO TPYAOBBIM CIIOpaM 6e3 CIy4aiiHoro
VI HAMEPEHHOTO VICKaYKeHMsI CO CTOPOHBI TPEThUX JINII.

Heb6naronpustHele mpaBOBbIe MOCTEACTBUs HecoOmomeHnss GOpMbI TaKxke
JIOJDKHBI HAIIPSIMYIO 3aBUCETh U OT TOTO OOCTOATENbCTBA, KTO SB/ISAETCS JULOM,

7 Hampumep, B CUTYaL[uM YXOfA B OTIYCK 6e3 COXpaHEeHNs 3apIlIaThl HEOOXOAMMO YUUTHIBATH
00CTOATENbCTBA, CBS3AHHBIE C AEMCTBUAMM PAabOTHIKA, HAIIPABJIEHHBIMY Ha yBeOM/IeHIe pabo-
TOfATeNsI O HEOOXOVIMOCTH OTIYCKa 6e3 COXpaHeHMs 3apIIAThI 110 CeMeTHbIM 00CTOsATENbCTBAM
(1IOXOpOHBI 6/IM3KOTO POLICTBEHHNMKA) U 00 YBOXKUTENBHOCTI IIPUYH OTCYTCTBUS Ha paboueM Me-
CTe, @ TaKXKe 0OCTOSTENBCTBA HENIPUHSTIsL PabOTOfaTe/IeM pelleHNs B HajyIexaleil popme 1o
3asIBJIeHNMI0 PAb0THMKA 06 oTmrycke. CIOXMBIIASICS B OPraHM3AINI IPAKTUKA YXOfa B OTITYCK 0e3
odopmiteHNs IpuKasa paboTOgATENS MOXKET CBUAETE/NIBCTBOBAT 00 OTCYTCTBUY OCHOBAHMS /IS
IpUB/IeYeHNs K AMCUUIUIMHAPHON OTBETCTBEHHOCTM 3a mporyr. Cm.: Ompenenenne Cyme6HOI
KOJIIETUM TIO TPaXKJaHCKUM fientaM Bepxosnoro Cyzma PO ot 22.06.2020 N 13-KI'20-1-K2 // CIIC
Koncynprautllmoc.

196



T.1O. Jly3sHuH. IOpuandeckunii cocTaB caesok B Tpyaosom npase. C. 187-215

OTBETCTBEHHBIM 32 HeHaJllexxallee coomoyenne GopMbl TPY0BOIL CAENIKN, ¥ KTO
ABJIAETCA CTOPOHOIL, 00/Mafjafolell IPaBOM Ha IOBBIIICHHYIO 3aI[UTy MHTepeca
ucxons 13 GakTUIeCcKoro moymoxkeHus (cmabast u JOOpOCOBECTHAsI CTOPOHA), a
TaKKe OOIIeNPaBOBBIX IPUHIIUIIOB PA3yMHOCTH U CIIPaBeINBOCTI.

TpynmoBas cpenka MoXKeT OBITh COBeplIeHa B 06011 popMe, KpoMe crTydaes,
KOI'7Ia TPYAOBBIM 3aKOHOJATEIbCTBOM, JTOKQ/IbHBIMI aKTaMy paboTopaTess uim
aKTaMy KOJUIEKTMBHO-/JOTOBOPHOTO PETy/IMPOBaHNUA NPAMO He IpeflyCMOTpeHa
ompefienneHHaA popma. Bmecte ¢ TeM CTOPOHBI TPYZOBOI CICIKM HE MOTYT ObITh
JIMIIEHbI BO3MOXKHOCTY NPUIAHNA CBOEIT JOTOBOPEHHOCTY HOT popMbL. OTCTY-
IIEHMe OT YCTaHOBJIEHHOIT 11 BEIOOP MHOIT POPMBI MOXKeT 00YCITOBIMBATbCA (aK-
TUYECKOV 00CTaHOBKOJ COBEpILEHNS CAeNKNU. B OTHOIIeHNN OOBIINHCTBA Clie-
JIOK TpeOOBaHUA K pOpMe MOTYT yCTaHABIMBATbCA MMIIEPATUBHBIMM HOPMaMM
3aKOHOJIaTeIbCTBA (HaNpyMep, MICbMeHHas popMa JOroBopa o II0JTHOI MaTepy-
albHOI oTBeTCcTBeHHOCTH). Otpenenenne GpopMbl He IOMMEHOBAHHbIX B 3aKOHe
TPYJOBBIX CJIENIOK JJOITYCKAETCA 110 COITIALIEHNIO CTOPOH, KOIZIa 3TO He IPOTUBO-
peuuT HOpMaM TPYZLOBOTO IIPaBa.

BripaboTka yc/moBmit CHeNKM ABIAETCA IMPOJYKTOM MHTEIEKTYa/lIbHO Ies-
TEJIbHOCTY YYaCTHMKOB OTHOLIEHUII, a IpUlaHye UM Heobxomumoit popmbr —
KOHEUHBII ee pe3y/IbTaT. B cOOTBeTCTBMYU ¢ M3OPAHHBIM CIIOCOOOM BBIpaXKEHUA
BOJIV CyO'beKTBI MOTYT COBEPIIATD CHAETKY B CIOBECHOV dopMe (YCTHOI U MUCh-
MEHHOJ1), WM ITOCPEACTBOM KOHKIIIOJICHTHBIX JIeICTBUI, OZOOPsAEMbIX OfHUMMU
YIEeHBIMU ¥ OTBEpPraeMbIX APYTUMU — CM., HanpuMep: [PatyeB A.A., 1991: 152-
155]%, v >ke IyTeM MOT4aHMS’.

YcTHas cHenka MOXeT COBEpIIATbCsA IIOCPEACTBOM CIOBECHOTO OOMeHa CO-
OOIIeHNAM, @ TAK>Ke IIPY VICIIO/Ib30BAHMY VIHBIX A3BIKOBBIX aHAJIOTOB — YKECTOB
(HampuMep, Ipy OOILIEHNN TTYXOHEMBIX I'pakiaH). B TpyoBoM 3aKoHOZATENDb-
CTBe, B OT/INYMeE OT TpaxaHcKoro (cT. 159 'K P®), BO3MO>XXHOCTD MICIIONIb30BAHUA

8 A.A. QaryeB KaTeropydyecKy BO3paskasl IPOTUB KOHK/TIOAEHTHBIX e/ICTBUII B TPY/IOBBIX OT-
HomeHuAXx. 9.H. bongapeHko, HaNpoOTUB, yKasblBaja BO3SMOKHOCTb BbIPa’KE€HMs BOMU IIOCPEfi-
CTBOM KOHK/IIOICHTHBIX [I€/ICTBUIL B C/Iy4asx HepeBoja paboTHUKA 6e3 MOMTyde Vs IICbMEHHOTO
cormacusi paboTHMKA, HO IIPY YCTIOBUM, YTO OH HOOPOBO/IBHO IMPUCTYINII K BBIIIOITHEHUIO JPYTOi
paborbl. Kpome TOro, oHa Jjonyckana MCIONb30BAHNE HAPAMY C MMCbMEHHOM, TAKXKe M KOHKIIIO-
[IeHTHOV (OPMBI 3aK/II0UEHI TPYHOBOTO JOTOBOPA.

° MoyaHue Tak)Xe pacCMaTpyMBAeTCsl KaK HETUIIMYHBIN CIIOCOO BOJIEM3BSIBIICHNUS CTOPOH.
OpHako B CTy4asx, IPeAyCMOTPEHHBIX TPY/OBBIM 3aKOHOJATENBCTBOM, C Oe3/eliCTBIEM CTOPOH
MOTYT CBSI3bIBATbCA OIpeJe/IeHHble I0pUANYecKIe MOCIenCcTBUA. TaK, 3asB/IeHNe O PacTOP>KeHNN
TPYZOBOTO JOrOBOpa IO MHUIIMATYBE PAOOTHMKA He MOXKET BJIeYb IPaBOBBIX IIOCTEACTBIIL, €CIn
PabOTHUK IIPOfIOKaeT PaboTy IOC/Ie MCTedeHMA CPOKa MpefyIpeXXfieHns, He HacTauBaeT Ha
yBOJIbHEHNY, a pabOTOfATeNb He PacTOpr TPyHoBoit forosop (4. 6 ct. 80 TK P®). Ocobennocts
MOJTYaHUA KaK BOJEU3DABIEHNUA COCTOUT B TOM, 4YTO OHO MOXKET BjleUb IIPaBOBOJ pe3ynbTaT He
camo 110 cebe, HO TO/IBKO B COBOKYITHOCTY C MHBIMI IOPUAMYECKIMI (hAKTaAMU HOIOKNATETBHOTO I
OTPUIIATeIbHOIO XapaKTepa UCXOJiA U3 TOJ 00CTaHOBKM, B KOTOPOJI COBEPIIAETCS CHEIKA.
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yCTHOI pOpPMBI CLleIKM HAIIPSIMYIO He npefycMoTpeHa. C y4eToM IpUHIINIIA CBO-
00/bI TPy/a, IPEeBaTMPOBAHN YaCTHOIIPABOBBIX HAYa/I B PEry/IVIPOBAHNUM TPY/IO-
BBIX OTHOILIEHMIT CTOPOHAM He MO>XKeT OBITh 3aIpeleHo 00/1eKaTh COIIAIleH s B
yctHy0 popmy. Tak, aHans IpaBOIPYMEHNTENbHON IPAKTUKY IIOKa3bIBAET, YTO
9acTo [PV BHECEHNM VISMEHEHMIT B TPYHOBOIL IOTOBOP JIOMYCKAETCS HOCTVDKEHNE
YCTHOTO COT/IallleHNs, 6e3 Hafilie)xalero opopMIeH s IMCbMEHHOTO JOKYMEHTA.
Hanpumep, eciu pabOTHMK, HaXOsICh HAa OOBIYHOM PeXMMe paboThl, TpefBapu-
TETIbHO YCTHO COITIACOBANI C paboToaTe/ieM 3SMEeHeHIe XapaKTepa TPYLOBOII fie-
ATeNbHOCTY (Iepexoy] Ha AMCTAHIVOHHBI popMar paboThl), Hadal paKTUIeCKN
paboTaTb B M3MEHEHHBIX YCIOBUAX, @ pa0OTORATENb B CBSA3M C 9TUM SIBHO HE BbI-
pasnI BO3pa>keHMsI, TO YCTHOE COT/IallleHyie He0OX0AMMO KBamnuUIMpoBaTh KaK
U3MeHeHNe YCTIOBUI TPYIOBOTO JOTOBOPA, COBEPILIEHHOE B HAjlIeXaleil popme,
U B CJTy4ae OTCYTCTBYSI IOTIOJIHUTEIBHOTO COIIAIIEHNUSA K TPYAOBOMY JJoroBOpy'’.

B TpynoBoM mpaBe He yperynmpoBaH MOMEHT COBEPLIEHUA CHENKN B YCTHOI
dopme. Tak, [BYCTOPOHHSAA TPYHOBasi CHEIKA MOXKET CUUTATbCS 3aK/IIOYEHHOI,
eC/y Ipyrasi CTOPOHA B OTBET Ha YCTHOE IIpefIo>KeHe HeMeJIEHHO 3asBUIa O
ero MpuHATUY (€M IHOY CPOK IPSIMO He YKa3aH B CaMOM IIpe/IO>KeHNM). Y CT-
Hasl OIHOCTOPOHHAA TPYAOBas CAE/IKA CYNTACTCSA COBEPIIEHHOI, €CIM BONIEN3b-
sIBJIEHNE, COflepoKalljee Bce HeOOXOAMbIe YCTIOBS, JOBEJIEHO JI0 afipecara.

[Tpo6remMa KOMYCTUMOCTY VICIIONIB30BAHUA YCTHOM (POPMBI CHIETIKM B TPY/O-
BOM IIpaBe He MOKeT VIMeTh OJJHO3HAYHOTO pelleHysi. C y4eToM MMITepaTBHOTO
XapakTepa OT/e/IbHBIX HOPM TPY[OBOTO IIpaBa, MHAVBIAYaTbHBIX 0COOEHHOCTEI!
peXyMa KOHKPETHOI TPYZOBOII CIeNIKM, PaKTIIeCKUX 0OCTOATENbCTB ee COBep-
IIeHVIs, TIOBeJleHNsI CyOBEKTOB TPYLOBOTO IIpaBa M HEOOXOAMMOCTH 3aIUTHI CJIa-
60i1 CTOPOHBI TPYLOBOTO OTHOLIEHNs (pabOTHMKA) YMECTHO pasinyaTh CHeKMU,
ycTHast popMa KOTOPBIX 0O BEKTUBHO T03BOJIEHA [EVICTBYIOIIMM IPABOIOPSIIKOM
(HanpuMep, paByIa BHYTPEHHETO TPYLOBOTO PACIIOPs/IKA YCTAaHABIMBAIOT BO3-
MOYXHOCTb COBEpIIEHMsI YCTHBIX CHe/IOK pabOTHMKA U paboTOofaTe A B Impoliecce
paspelieHNsi HEOT/IOXKHBIX NPABOBBIX 1M TEXHOJOTMYECKMX BOIPOCOB OpPraHI-
3aluy TPYZQ); CHOENKY, ycTHas (opMa KOTOPBIX SBJIAETCA OOBEKTUBHO HEJOIY-
CTUMOTI (YCTHBIII JOTOBOP O HOJTHOJ MaTepMalbHOI OTBETCTBEHHOCTU HE MOXKET
HOPOXX/JATh COOTBETCTBYIOIIMX IPABOBBIX TOC/IECTBII /151 paOOTHIUKA); CAEIIKI,
ycTHas popMa KOTOPBIX IPOTVBOPEYNT 3aKOHO/JATE/IbCTBY, HO B IHTEpecaX KOH-
KPETHBIX JINI] MOXXET IOPOXXAaTh He0OXOAMMbIe TIpaBa 1 00513aHHOCTM B JAHHOIA
cutyanyy (HeopOpM/IEHHBIIT HajlJIeXaIuM 00pasoM TPYLOBOI JOTOBOP, YCTHOE
COTJIAILIeH}e O NTOPY4YeHNY PaOOTHUKY SOIOTHUTEIbHON PaboTHI C €ro cornacus
JIOJDKHBI TIOPO>KIATh IPABOBbIe ITOCTEACTBYS, KOT/ja 9TO HAIPAB/IEHO K BBITOJiE
paboTHMKA).

1 Cm.: Ompepenenne Bepxosroro Cyma P® or 16.09.2019 N 5-KI'19-106 // CIIC Koucyns-
taHTlImIoc.
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B 3aBucumocTy ot GaKTUIECKOTO MOBEJeHNsI CTOPOH B IIpOIiecce COBeplle-
HUS YCTHOM CHENIKM B COLMAIIBHO-TPYHOBOI cepe MOXHO BBIJETINUTD: CHEINKI,
coBeplIaeMble CyO'beKTaMy HEeIIOCPEACTBEHHO APYT C APYroM, Ipyu OOLIeHUN U
HEINOCPeNCTBEHHOM KOHTAKTe JIPYT ¢ APYroM (MOMEHTHI Ilepefjauyl M IpUHATUA
agpecaToM MHGOpMaLMU KaK IIPaBWIO COBIAJAIOT). B 3TOII rpymniie MO>KHO Tak-
K€ BbIUJIEHUTD TPYTITY CHENO0K, COBEPUIAEMbIX C MICIIO/Nb30BAHMEM T€XHIMYECKUX
Cpe[iCTB B KayecTBe NepefaTynKa MHGpOpMauyy 1 IpuBJIedeHIeM JI/Isl 9TOTO Tpe-
TBYX /NI (HaIIpyMep, oIlepaTopa CBA3Y NPV OKa3aHMM YCIYT TeleOHHOI CBA3Y
u VIHTepHeT-foCTyNa); CeKY, COBeplliaeMble C MCIOTb30BAHMEM TeXHUYECKIX
CpPeiCTB B KauecTBe MaTepMaTbHBIX HOCUTEIEN A3bIKOBON MHPOpMaLuy (ayamo-
Yl BUI€03aICh). MOMEHTBI BBIpa>KeHVSI BO/IV OJHVIM YYaCTHUKOM U €€ IIPUHATHE
IOPYToi CTOPOHOM MOTYT He COBIIAJATh.

[TopsoK coBepIeHMs CE/IKY MOXKET BIVATD Ha IPOLIeCcC YCTaHOBIEHMS (ak-
TOB COBEpLIEHMUs CAENKN U ee YCaoBMil. Tak, B c/lydae YCTHOTO BOJIEM3bAB/ICHNA
CTOpPOH BIIOJIHE BO3MOYKHO VICIIOJIb30BAaHME CBUIETENbCKUX ITOKa3aHUI, 00bsic-
HEeHUII CTOPOH U TpeTbux nuil. [IpuBnedenne TpeTbux 1nlL B Ipoliecce coBeple-
HUSA CHIeNIKM TT03BOJIAET CTABUTH Iepell CYLOM BOIIPOC O MOATBEP>KAeHUM (akTa
OKa3aHUs CyOBeKTaM COOTBETCTBYIOIIMX YCIYT B MOMEHT COBEPLICHUS CHETIKY,
a TakKe BO3MOXXHOM MCKa)KEHUM BOJIU IIPU ee BBIpaKeHUM (P BO3MO>KHBIX
TeXHUYECKUX HEeMCIPAaBHOCTX). [Ipu HampaBmeHuu paboTofaTeno BUe0- VIn
ay[M03amyCH, IOATBEPIKAAIOLIell COBepIIeHMe CYyOBEKTOM TPYIOBOII clle/Ky (Ha-
npuMep, oOpalieHns JUCTaHIOHHOTO pabOTHMKA 00 YBOJIbHEHWM 10 COOCTBEH-
HOMY >KeJIaHMIO) CyJ B cuiy cT. 55, 59, 60 I'TIK P® Bnpase npuHuMarh mobble
CpefCcTBa I0Ka3bIBaHNA, IPEAYCMOTPEHHbIE 3aKOHO/IaTe/IbCTBOM. BmecTe ¢ TeM B
cootBercTBuM O cT. 77 I'TIK P® o, npeacrasnsmomee ayauo- u (1) BUpeo-
3aIlCU HA 9JIEKTPOHHOM MJIV MHOM HOCUTeJIe Y CChbUIAoleecs Ha Hee B KauecTBe
JIOKa3aTe/IbCTBa, 0053aHO yKa3aTh, KOTMA, KeM M B KaKMX YCIIOBMAX OCYIECTBIISA-
JIUChb 3aNNCH.

B 1iestoM B fieiicTByIOLIEM TPYAOBOM IIpaBe pabOTORATENIO MU PabOTHUKY, He
3aIIpelleHO CCBUIATBCA Ha YCIOBUA CHENKY, 0QOPMICHHON YCTHO (B TOM 4YMCIIe
HOCPEeACTBOM BUJEO- VIV ayfuosamucu)'!, ofHaKo JaHHbIe TMIja HeCyT Hebra-
TOIIpUATHbBIE IIPABOBbIE PUCKYU MHAVBUAYA/IbHON OLIEHK! CY[IOM TaKUX JOKasa-
Te/IbCTB KaK HEJONYCTUMBbIX, HEJOCTOBEPHBIX M HEJOCTATOYHBIX NIPUMEHNUTEIb-
HO K aKTM4IeCKUM 0OCTOSATENbCTBAM fiefia. TakuM 00pasoM, IPaBOBOI PEXUM
YCTHBIX TPYAOBBIX CJIE/IOK MOXKHO OXapaKTepU30BaTh KaK He 3allpelleHHbIl HOp-

' B wactHOCTH, 1. 18 ITocTaHoBneHns Ilnenyma BepxosHoro Cyma PO ot 29.05.2018 Ne 15
«O IpyMeHeHNN CylaMy 3aKOHOJIaTe/TbCTBA, PETYIMPYIOIEro TPy pabOTHNKOB, paboOTAIONINX Y
paboTopareneit — GpUIMIECKMX JINI] U ¥ paboTofaTeNnell — Cy6beKTOB MajIoro MpeIIpUHAMATEIb-
CTBa, KOTOPbIE OTHECEHBI K MUKPOIIPEAIIPUATIAM» YCTAHABINBACT HOMYCTUMOCTD UCIIOIb30BAHIS
Of00HOTO POJia OKA3aTe/IbCTB IPY Pa3pelIeHNN BOIIPOCA, MME/ICh /I MEXILY CTOPOHAMMU TPY-
nosble otHowenus // CIIC KoncynprantlImoc.
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MaMJ TPY[OBOTO IIpaBa, HO He OIpefie/IeHHbIN 110 cofiepKaHmio. C y4eToM pas-
HOOOpasys IPaBOBBIX CUTYaLMil OpTaHbl IO PACCMOTPEHMIO TPY[OBBIX CIIOPOB
BIIpaBe (HO He 00513aHbI) IPM3HABATb IOPUANYECKYIO CUTY 33 TPYLOBBIMMU CJIeTIKA-
M, COBEpIIEHHBIMM B YCTHOI hopMe.

K 0c060i1 pasHOBUIHOCTY TPYHZOBBIX CAENIOK C TOYKM 3peHUsA POPMBI CIIeRy-
€T OTHeCTM CyfeOHble MMPOBBIE CHe/IKM, COBEpIIaeMble B COLMAIbHO-TPYHLOBOII
chepe; mopmpobree cm.: [['ypeua M.A., 1975: 125]. MupoBoe cornauieHue B TPy0-
BOM IIpaBe — 0cobas IpoleccyanbHas CAenKa, yperyaposanHas Hopmamu [TIK
P® n npepgycmarpuBaromas yelIoBys MpeKpalleHNs IPOU3BOJCTBA IO TpaX/JaH-
CKOMY JIe/ly B paMKaxX NPYMMPUTENTbHBIX IIPOLeAYp IPU PACCMOTPEHUY VHAVBI-
IyaJIbHOTO TpygmoBoro cropa. Crenyduka cogep>XaHnus TaKUX CHETOK COCTOUT
B TOM, YTO OHM JJO/DKHBI COOTBETCTBOBATb HE TOIBKO TPeOOBaHNUAM TPYHLOBOTO,
HO U IIPOIIeCCya/IbHOTO 3aKOHOJaTe/NIbCTBa (KacaTbCA NpeaMeTa paccMaTpuBae-
MOTO CIIOpa ¥ He HapylIaTh IIpaB ¥ MHTEPECOB TPETbMX /NL). [JaHHbIE CHenKu
COBEpIIAIOTCS Ha JII000I CTaiyy TPaXKJAaHCKOTO IPOIiecca, IOPOXK/AIT IpaBa
U 00513aHHOCTY TOJIBKO TPV YCIOBUM YTBEP)KJEHNS UX CYHAOM U JIO YKa3aHHOTO
MOMEHTA He BJIeKYT YKa3aHHbBIX B HVX IIPaBOBBIX ITOCTIEACTBUI. Bo3HUKHOBeHNEe
IIPABOBBIX ITOC/IEICTBUII M3 JAHHOI CJIe/IKM BO3MOXKHO B pe3y/bTaTe IOCTIefO0-
BaTe/IbHOTO HACTYIUICHUS COBOKYIIHOCTM (aKTOB — 3aK/IIOUEHMA YYaCTHUKAMMU
IpoIiecca CAeNKI Y YTBEPIKAEHMS CYTOM.

B orymune ot cBOOOIHO COBepIIIaeMbIX CHIEIOK, MMPOBOE COTTIAIlIeHNIe, BIIeYeT He
TOJIBKO YCTaHOBJ/ICHHbIE B HEM MaTepya/IbHble, HO U IPOLieCCya/lbHble OCTIeCTBAA
(pactipenenenue CyfieOHBIX pacXofj0B, HEBO3MOXKHOCTb IIOBTOPHOTO OOpaIljeHNs B
CYZ IO TOMY >Ke CIIOpY, OCOOBIII MeXaHU3M IPUHYAUTEIbHOTO ycronHenus). Co-
I7IalleHe, Oyydu YTBEep>KIAE€HHBIM CYIOM, He MOXKeT ObITb U3MEHEHO MU PacTop-
THYTO B OJJHOCTOPOHHEM IIOPsIfIKe 1 10 COTTIAIIEHIIO €T0 CTOPOH B 0011ieM HOPsIIKe.
B cuny pmeiicTByIOIEro 3aKOHOJATENbCTBA OCIIAPVBAHNE, OTMEHA VIV MI3MEHeHue
COT/IALIIeHVIsI BO3MOYKHBI TOJIBKO ITPY 00Ka/TOBAHMY B YCTAHOBJIEHHOM TIOPSIIKE CY-
IIeOHOTO aKTa, KOTOPBIM OHO yTBep>KzieHo'?. Ocobast popma MUPOBOIL CfienKm 06-
YCIIOB/IMBAET ee CyO'beKTHBIN COCTaB 1 cofieprKaHue. Tak, CTOpOHaMU C/Ie/IKI MOTYT
OBITH TOBKO YYaCTHUKY I'PXKIAHCKOTO IIPOLIecca, a IIPefMETOM YKa3aHHOI Cfie-
KJ1 He MOTYT OBbITb IeJICTBYISI, OTHOCSIIVIECS K KOMITeTeHIIMY VIHBIX JINI] (HalpyuMep,
cyniebHOe IIpU3HaHMe TPYHAOBOI CHAE/IKY HeflelICTBUTEILHOI).

Bmecre ¢ Tem, ucnonb3oBaHue 0c0607t MPOIIeCCyanbHOI GOPMBI COBEPIIEHNS
TPYHOBBIX C/IeJIOK JJOJDKHO OBITH OCHOBAHO He IIPOCTO Ha OOIIMX IpaBax 1 00s-

12 Kak UCK/II0ueHNe TI0C/Ie BO30YXK/JeHNs MCIIOTHUTE/IbHOTO IPOU3BOAICTBA CTOPOHAMM JIOIY-
CKaeTCsl 3aK/II0YeHNe HOBOTO MMPOBOTO COIJIAIIEHVISI, B TOM YNC/Ie M3MEHSIOIIEr0 YC/IOBYs paHee
YTBEPXK/IEHHOTO IOCPEACTBOM IIPEfOCTABIeHNsI OTCPOUKY WM PACCPOUKM MCIIOMHeHus. Bmecre
C TeM, JVMCKYCCHOHHBIM SIB/LIETCS IIPABOBOJ PEXUM II€PBOHAYAIbHOTO MUPOBOTO COITIALIEHNS: B
KaKOM ITOPSI/IKE YTPaIMBAETCS €T0 IPUAMNYEeCKast CIUIA U VCIIOMHUMOCTH? Pe30HHO cYmTaTh HOBOE
COIIallleHNe M3MEHSIOLIVM COflepXKaHue IPefIIeCTBYOIIETO.
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3aHHOCTSX YYaCTHVMKOB ITPOL[eCCa, HO VI Ha JOTIOJTHUTE/IbHBIX FapAHTVIAX, KOTOPBIe
MOTYT OBITh IIPEJOCTAB/IEHBI C YY€TOM OTPACIEBOI CIIEIVI(PKY TPYLOBOTO IIpaBa.
Tak, paboTHMKaM JJOJDKHO OBITH IIPELOCTaB/IeHO 0c0b0e IpaBoMoUe TpeboBaTh
OTMEHBI COCTOSABILIETOCS MMPOBOTO COIVIAIIEHVS U IIepeXofia K pacCMOTPEHUIO
fena B 00IeM IOpsIKe B TeX CIy4asiX, KOTa ero MpVHYAUTeIbHOE VICIIOJTHEHe
CTaJI0 HEBO3MO>KHBIM 110 0OCTOSITENIbCTBAM, 32 KOTOpPbIe paOOTHNK HE OTBeYaeT.

JeticTByIOIIEee 3aKOHOMATE/ILCTBO MIPAKTUIECKY HEe peTIaMEeHTPyeT HOTapu-
a/IbHOM (POPMBI CHENTOK B COLVIATBHO-TPYAOBON cdepe, 3a MCKIIOYEHUEM BO3-
MOYXHOCTY HOTApMaTbHOTO Y/IOCTOBEPEHNA NOBEPEHHOCTEl Ha ITOJydYeHUe 3a-
paboTHOIT ITaThl PabOTHMKA MIN MEAMATUBHOTO COIJIALIEHVS, IMEIOIEro CUTY
VICTIO/THUTE/IBHOTO JOKYMEHTa M JJOCTUTHYTOTO CTOPOHAMM B pe3y/bTare IIpo-
Lefypbl MeiManuy, IpOBefieHHOl 0e3 Iepenadyy MHAVBYUAYaIbHOTO TPYIOBOTO
CIIOpa Ha pacCMOTpEHMeE CYJia; CM. 4. 5 cT. 12 @epepanbHOro sakoHa ot 27.07.2010
Ne 193-@3 «O6 anbpTepHaTUBHOI IPOLEype YPeryIupOoBaHs CIIOPOB C Y4acTy-
eM IocpenHMKa (mpouenype Meguanun)», a Takxe: [VBanosa E. A., 2020: 6-9];
[[Torocsau E. B., 2020: 10-11] .

Takum 06pasom, TpygoBOe IPaBO 3aKpeIIsAeT TOMbKO JOOPOBOIbHOE (HO He
o6s13aTe/IbHOE) HOTapMa/IbHOE YIOCTOBEPEeHNE CLIETIOK, IPSIMO IIPeyCMOTPEHHBIX
3aKOHOM. 3aKOH He YCTaHaB/IMBaeT CIel[MabHBIX IPABOBBIX ITOC/IENICTBIIL B TeX
Cy4asix, KOrfia He cob/iofieHa HOTapyuanbHast GpopMa CIenky, IpefycCMOTpeHHas
CcoIJIallleHVeM CTOPOH. B cBeTe 0c000i1 posu HOTapMaabHO YHOCTOBEPEHHBIX JIO-
KYMEHTOB B JOKa3aTelnbCcTBeHHOM mporiecce (4. 5 ct. 61 I'TIK P®) monaraem, 4ro
3aKOHOZIaTe/Ib JJOJDKEH TapaHTUPOBAThb CYOBbEKTaM TPYHLOBBIX OTHOLIEHWI BO3-
MO>XHOCTb HOTAQpPMaTbHOTO YOCTOBEPEHNS IO UX VHMUIMATHBE JTIOOBIX CIENOK,
COCTaB/IsIEMBIX B OpPMe OJJHOTO JOKYMEHTA, IOANMCAaHHOTO CTOPOHAMH, 6e3 OT-
HeceHMS1 HeOOXOIMMBIX JIJISl 9TOTO PaCcXO/J0B Ha pabOTHUKOB.

3. CyobeKkTbl CAENOoK B TPYAOBOM NpaBe

SIBsAsACH IPOM3BOAHBIM OT OOIEIIPABOBOTO TePMIUHA «CYOBEKT Ipasa» ', mo-
HATHE CyO'beKTa CHeNKM Tak>Ke OTHOCUTCS K YMCITy MHOTOACIIEKTHBIX B IOPUIN-

¥ B coBpeMeHHOII TOKTpVHe MeAMaTUBHBIM COIAIICHVAM 1 X HOTapUabHOMY YHOCTOBepe-
HUIO yZIe/IeHO JOCTaTOYHOe BHMMaHMe. Tesuc, 4To HOTapualbHOE YI0CTOBEPEHVE MEIMATIBHOTO
COITIAllIeHNsI O3HAYAeT aKTMBHOE yJacTyie HOTapuyca B cfiefike U B pOpMUPOBAHNY BOMM CTOPOH
COITIAIIeHN s, AB/IAETCA CHOpHBIM. Kitaccudeckoe moHATHE CLIeNKM KaK AEMICTBUIL JINL, HEIOCPe-
CTBEHHO BBIPAXKAIOLIMX CBOIO BOJIIO, HE ITO3BOJIAET COITIACUTBCA C yKa3aHHbIM MHeHueM. HoTapuyc
MO>XXeT pacCMaTpUBATHCA TONBKO KaK JIMI[0, OKa3bIBaollee COEICTBIIE B peann3aluy paB 1 UH-
TepecoB CTOPOH CENKM, B CBA3M C YeM €0 BOJIA He MOXKeT MMeTb CIIeLMaIbHOTO 3HAYeHMs Mpu
onpefiesIeHNN COfepKaHUs CENKIL.

' B reopuu mpasa Iof Cy6beKTaMy OOBIYHO IOHMMAIOTCA (M3MYECKIe MU I0pUANIecKIe
nuia, obIafanlue NpaBocyObeKTHOCTIO (IpakaHe, OpraHu3anny, obmecTBeHHbIe 06pa3oBa-
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veckoit Hayke [AsnekceeB C.C., 1993: 86]. CyObeKT TPyHOBOIL CAENIKM — UH[M-
BUIya/M3MPOBAHHOE JINILIO, SBJIAIOIEeCs] YIaCTHUKOM KOHKPETHBIX OTHOLIEHWI
(moHATHE B CYyOBEKTMBHOM CMBICTIE), @ TAK)KE 3JIEMEHT CyOBEKTMBHOTO COCTaBa
CIe/IKY, TpefiCTaB/IeHHbINI 3apaHee HeOIpele/leHHbIM JIMIIOM, KOTOpOe B CUITY
IPUCYIUX €My CBOJICTB IOTEHIMAIBHO CIOCOOHO ObITh YYaCTHUKOM CeNKM (I10-
HATHE B OObEKTUBHOM CMBICTIE).

HopmaTnBHbIe TpebOBaHMs K CyObeKTaM TPYAOBBIX CHEMOK JOKHBI YUUTbI-
BaTh MaTepyalbHbIe, IPOIeAypHBbIE U IPOLIeCCYaIbHbIe IIPEIOChUIKY U CIIOCO0-
HOCTH Y4acTVs CTOPOH B COLIMA/IBHO-TPYAOBOIL cepe. MaTepuanbHbIi 3/1eMeHT
IPaBOCYOBEKTHOCTH B 3aBUCHMOCTH OT BUJA CyO'beKTa COCTOUT B BO3MOXKHOCTH
HEIOCPEICTBEHHON peann3aluy YYaCTHUKOM OTHOLIEHWII IPOV3BOACTBEHHBIX
(dpaxTmyeckux), mpeACcTaBUTEIbCKIX VI YIIPAaBIeHYECKNX 3a/jad B cepe efuHO-
JINYHOTO 3aBUCYIMOTO TPYZQ, IPOL[AYPHBIN — perlaMeHTUPYeT MHTe/INeKTyalb-
HYIO U BOJIEBYIO CIIOCOOHOCTDH JIMIIa COBEPLIATh HEOOXOJVIMbIE IIOC/IefIOBATE/Ib-
HBIe JIeICTBUA U PUKCUPOBATH HAKOIIEHHBIV COCTAB 9/IEMEHTOB B IOPUINIECKIIA
(axT, CIIOCOOHBI MOPOXX/AATh IIPAaBOBOII Pe3y/IbTaT, MPOLeCCYaIbHbI TECHBIM
00pa3oM CBA3aH C IPU3HAHNEM 32 COOTBETCTBYIOLIVIMI CyOBEKTaMy BO3MO>KHO-
CTeil 3alINUTHI B IOPUCANKIOHHON U HEIOPUCAVIKIIIOHHOT (hOpMax CBOETO IIpaBa
Ha COBepIleHle OJHOCTOPOHHYX 1 IBYCTOPOHHUX TPYAOBBIX cAenok. [IpaBoBoit
aHa/MM3 IOPUANIECKOI IUTEPATYPBl, a TAK)Ke HOPM O IOPSZIKe COBEPIIEHMS OT-
JIe/IbHBIX PasHOBMIHOCTEN TPYOBBIX CHE/IOK ITO3BOJISAET IPUIITY K BBIBOZY, UTO
TPYZIOBasA MPaBOCYOBEKTHOCTD JJO/DKHA OBITh pacKpbITa 000CO6/IEHHO IIPUMEHM-
TEIbHO K OCHOBHBIM YYaCTHMKaM TPY/IOBBIX OTHOLIEHWIT — PabOTHUKY U pabdo-
TOJJATETIO.

B cooTBeTCTBUM € TPagMIMOHHBIM IIOAXOMIOM TEOPUM CETIOK IIPaBOCyOD-
eKTHOCTb (U3NYECKUX JIMI] PacCMaTPUBAETCA B KOHTEKCTE COCTABIIAIOLINX ee
JyacTeil — MpaBO- M [1eeCHOCOOHOCTY (C MO3UINI TPasKJaHCKO-IIPAaBOBOTO pe-
rynupoBanus). [leeciocoOHOCTh Pp13MUECKOro nMiia Kak CTOPOHBI CHIE/IKU Tpa-
AUIVIOHHO OLIeHMBATCSA C TOUKM 3peHMsI COBOKYITHOCTY ABYX (aKTOB — JIOCTH-
YKEHMsI OTIPefIeIEHHOTO BO3PACTa U IMCUXUIECKOTO 3TOPOBbS, JOCTATOYHOTO /TSI
BO3HUKHOBEHVS IIPAaBOBBIX MOC/IE[ICTBMIL 3 COBEPLIEHHO C/Ie/IKM; OTHOLIEHNE
Y4eHBbIX-TPYHLOBMKOB K JAHHOII ITpo6/ieMe HeOTHO3HAYHO; HOpOOHee cM.: [AJlek-
caugpoB H.I'., 1948: 186]; [MaBpun C.II., 1996: 314]". [Togo6HbIiT TOAXO0/ Ha-
XO[UT IpYMEeHeHNe OTYACTI U B TPyZOBOM IpaBe. Hampumep, ManoneTHee nnio

HJA), KOTOPbIE MOTYT OBITb HOCUTE/IAMM IIPaB M 00:A3aHHOCTEl!, Y4aCTBOBAaTh B IIPAaBOBBIX OTHO-
LICHMAX.

'* To4Hee cKa3aTh, [eeCIOCOOHOCTD HM3NUECKOTO INIIA CBA3AHA He TONBKO C HalTU4MeM IICH-
XMYECKOTO 3[J0POBbs, HO U C OTCYTCTBMEM OTPULIATE/NBHOrO (pakTa — BCTYNUBLINM B 3aKOHHYIO
CITy pellleHNeM Cy/Aa O IIPU3HAHUY IPaXK[aHNHA HefleeCIoCOOHBIM. OTHOLICHNE YUeHBIX-TPYHO-
BUKOB K YKa3aHHOJI Tpo0/ieMe HeOHO3HAYHO.
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(He pocTuruIee Bo3pacra 14 jieT) Ha CTOpOHe paOOTHMKA He MOXKET CBOVIMU Jieli-
CTBUSIMI OJHOBPEMEHHO IPUOOPETATh U peann30BbIBATh IPaBa U 00I3aHHOCTH,
BbITEKAIOLI}e Y3 TPYAOBOro oroBopa. C OJHON CTOPOHBI, YKa3aHHbIe TPaKaHe
VIMEIOT IIPaBO B OIIPee/IeHHbIX CTy4asiX ObITh YYaCTHUKAMM TPYHLOBBIX OTHOIIE-
HMI1, HO, C IPYTOIi, X CAMOCTOATEIbHOE IIOBEJIeHVIe IIPU COBEPLICHUN TPYHLOBO-
ro I0TOBOPA (CZIe/IKM) MOKET OBITh MMIIEHO IIPAaBOYCTaHABIMBAIOIEro addekra.
B Takux cuTyaysax mpoucXopuT oOBbeKTUBHOE pacllielIeHle IPaBoCyOBeKTHO-
¢ty GpU3MYECKOTro uija Ha IPaBO- U 1eeCOCOOHOCTb.

Heneecrioco6HOCTD pabOTHMKA IPU COBEPLIEHUY TPYHZOBON CHENIKM TaKXe
yIMeeT OTpacieBylo crenuduky. TpynoBoe 3aKOHOIATEIBCTBO HEe CONEPKUT 3a-
IIpeTa Ha 3aK/IT0YeHVe TPYJOBBIX TOTOBOPOB (M KaK C/IE[CTBYE VIHBIX TPYLOBBIX
CIeNoK) ¢ pabOTHMKAMM, IPU3HAHHBIMU HeJeeCIOCOOHBIMY, KPOMe CIIelab-
HBIX CTy4aeB, IIPSIMO IPeyCMOTPEHHBIX 3aKOHOM. TakuM 00pasom, MCK/II0YeHNs
HOCAT VHAVBUYIbHBIN XapaKTep, a O3V 3aKOHO/JaTe/ls OCHOBAaHA Ha IIPU-
3HaHMM IIPaBa Ha TPY/, KaK HEOThEM/IEMOTO (eCTeCTBEHHOT0) IIpaBa Yel0BeKa, He-
3aBJCYIMO OT IIPABOBOTO CTaTyca M MCUXO(PU3NOIOINYECKOTO COCTOAHMSA HIU-
Bupa'®. JIuma ¢ orpaHN4eHHBIMY BO3SMOXKHOCTSMY (HU3NYIECKOTO U IICUXNIECKOTO
30POBbs TPAAVIIMIOHHO PacCMAaTPUBAIOTCA HAIMOHATBHBIM VM MEXAYHAPOLHBIM
IIPAaBOIIOPSKOM KakK 0cobas Tpyma, o6Iafaoas MOBBIIIEHHON [IPaBOBOT 3a-
muToil B chepe Tpyna. Tak, B coorBeTcTBUM C 1L 1 CT. 23 DefepanbHOTrO 3aK0-
Ha oT 24.11.1995 Ne 181-®3 «O coumanbHOM 3alIuTe MHBaMNL0B B Poccniickon
Depepanun» MHBAMNAAM, 3aHATHIM B OPTaHM3AIUAX HE3aBUCUMO OT OpraHu3a-
IIIOHHO-TIPaBOBBIX GOPM 1 HGOPM COOCTBEHHOCTH, CO3JAI0TCS HEOOXOAMMBIE yC-
JIOBMSI TPYZa B COOTBETCTBUM C VHAMBUAYAIbHON IPOTPAaMMOIl peabuInTanm.
CynebHas mpakTyKa TakoKe VICXOAWUT 3 HeJOIYCTVMOCTY NPU3HAHVA HUYTOX-
HBIMV TPYZOBBIX JIOTOBOPOB, 3aKTI0YEHHBIX HEJIeeCIIOCOOHBIMU pabOTHMUKAMI,
IIOCKOJIBKY TPYZOBOE 3aKOHOZIATE/IbCTBO HE COMIEP>KUT MOLOOHBIX OTpaHMYeHMIT
IIpaB IpaXk[jaH; CM., HarpuMep: [Bonkosa M. A., 2020: 17-21]; [ABopuyx H., JInT-
BuHoBa ., 2013: 25-29]V.

CreoBaTenbHO, COBepLIeHNE TPYAOBBIX CHENTOK paOOTHMKAMIY, ABJIAIONIVIMI-
Cs1 HefleeCIIOCOOHBIMY JINIIAMM, He MOXKET PacCMAaTPUBATHCS KaK OCHOBAHME UX
He3aKOHHOCTU. OJJHaKO B OT//IbHBIX CIy4asX, KOT/a AeeCIIOCOOHOCTb CTOPOHBI

16 B yuTeparype yCTONYMBO MHEHME: IMEHHO TPYAOTepanus sABAeTcs 9 deKTIBHOI Mepoit
MEJIMIIVHCKOIL ¥ COL[VIaIbHON peabyIUTAIMU AL C ICUXMYECKMMY OTKTOHEHUAMMI.

7 Onpepenenne BepxosHoro Cypma PO ot 23.04.2010 N 13-B10-2 // CIIC KoncynsrantlImoc.
M.A. BonkoBa mogyepKuBaer, 4to «eciu TpakrosaTb Onpegenenue BC PO or 23 anpensa 2010
N 13-B10-2 pacmumpuTenbHO, MOXHO IIPEAINIOI0XNATD, YTO IIPaBI/Ia IIPUB/IEYEHNS K MaTePUaTbHOM
OTBETCTBEHHOCTH, ycTaHOBNeHHble TK P®, OynyT npuMeHATbCA K HefleeCocOOHbIM pabOTHMKAM
HapaBHe C OCTanbHBIMI». C MOKOOHOI MO3KIMeil O BO3MOXXHOCTY He[eeCIOCOOHDIX /NI ObITh
CyO'beKTaMM CaMbIX Pa3HOOOPA3HBIX TPYHOBBIX CHENOK (B TOM UMCIIe ¥ JOTOBOPOB O MaTepyalib-
HOIT OTBETCTBEHHOCTH) CTIEAYeT COMIACUTBCSL.
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ABNIACTCA KBAMMUIVPYOIUM IPU3HAKOM TPYLOBOII CAENKM B CUTY CHELMab-
HOTO yKasaHMs 3akoHa (B 4yacTHOCTH, cT. 331 TK P® rmacut, uro k negarormde-
CKOI1 JIeAITe/IbHOCTY He JIOIYCKAIOTCA HefleeCrocoOHble nia; cT. 22 3akoHa PP
«O rocynapcTBEHHON TaliHe» B Ka4eCTBE OCHOBaHMA 1A OTKa3a B JOIIYCKe K pa-
00Te, CBA3aHHOI C TOCYApPCTBEHHOJ TAllHON, yKa3aHa HeleecoCOOHOCTb MIN
OTpaHNYEeHME JeeCIIOCOOHOCTH IPpaKAaHMHA Ha OCHOBAHUY BCTYIUBILIETO B 3a-
KOHHYIO CIJTy pellleHuA cyfa). HapylieHns ycTaHOBIEHHOTO NOpsAKa COBepIle-
HUA CHenKy (HampuMep, 3aK/II0YeHye TPY/IOBOTO JOTOBOpa ¢ HeleeCIOCOOHBIM
NINIIOM) paccMaTpPUBACTCA KaK HEJONYCTMMOE U JO/DKHO B/IeYb IIpeKpalieHie
IeVICTBYUA JOTOBOpA 110 COOTBETCTBYIOLIEMY OCHOBAaHUIO (Hampumep, 1mo 1. 11 4.
1 cr. 77 TK POD).

C TOYKM 3peHUs JOCTMKEHMsI BO3PACTa KaK 3/IeMeHTa [ieeClIOCOOHOCTI CTO-
POHBI TPYHOBOII CHENKM HEOOXOAVMO OTMETUTb, YTO [eIICTBYIOIlee TPY/OBOE
3aKOHOJATEIbCTBO TAKXKE He COIEP>KUT KOMIUIEKCHOTO PEeTyIMpPOBaHNA JaHHONI
npo6nemel. Cratbeit 63 TK P® 3akperieHo mpaBuIo, YTO TPYAOBOI JOTOBOP
MOYXHO 3aK/II04YaTh C pabOTHUKOM, JOCTUTIINM 16 JIeT, OffHAKO B OIpPeJie/IeHHbIX
CUTYaLMAX JNOITyCKAETCsA 3aK/II0YeHIe JOTOBOPa I 0 OCTVDKEHMA 3TOr0 BO3pac-
Ta (HO He paHee JOCTIDKeHUs pebeHKoM 14 nmer). Hapymenns mopsaka cosep-
HIeHNA TPYAOBOI CHENKM C HECOBEPIIEHHONETHIMY NMUIIAMH 110 CMBICTTY 3aKOHa
He I103BOJIAeT 3aKOHO/IaTe/Ti0 NPU3HABATh TAKYIO CMENKY KaK CaMOCTOATE/bHbIN
Iopuandeckuil GaxT, B CBA3Y C 4eM CYyJ BIIpaBe IPU3HATb MIHOE OCHOBAHME BO3-
HUKHOBEHNA TPYIOBbIX OTHOILIEHM, KOT/Ja TPYHOBOJ JOTOBOP CYMTAETCA 3aK/II0-
YeHHBIM CO JHs (PAKTMYECKOTO JOMycKa paboTHMKA K paboTe ¢ BeoMa WIIN IO
nopydenuio paboroparens (4. 2 ct. 67 TK PD).

JleiicTByIOlIeE 3aKOHOMATE/IBCTBO, MOAPOOHO PEryMpys MOPALOK 3aKIioue-
HIA TPYJOBBIX JOTOBOPOB, HEJOCTATOYHOE BHIUMAaHME YEAET COBEPIIEHNIO He-
COBEpLICHHOJIETHVIMY JIMLIAMU TPYHOBBIX CHIE/IOK, AB/IAKIINXCA OCHOBAaHUAMU
IpeKpalieHns WIN U3MEeHeHMs TPYHOBBIX IpaB U obs3aHHocTeil [[ImHpmsiiku-
na E.IL., 2003: 7-11]*.

HpiHemHnii mopAfoK coBeplIeHN BCeX IIPABOM3MEHAIONINX TPY/IOBBIX Clie-
JIOK 63 coracys /i, YYacTBYIOLIVX B 3al[UTe IIpaB HECOBEPLIEHHONETHMNX, He
Bcerga obocHoBaH. IlomaraeM, 4To cornmacue M paspenieHue TPETbUX JIUL, HYX-
HO TIpU3HAThb HEOOXOAVMBIM YC/IOBMEM JiiA 3aK/IIOUEHNUA OT/ETbHBIX TPYJOBBIX
CHOENOK B C/Iy4asAX, eClIM MX M3MEHEHMe, BO-TIEPBBIX, CIOCOOHO CYILIeCTBEHHO
yBEIMYNTb 00beM M COfiepKaHMe OOsI3aHHOCTell HeCOBEpIIEHHO/IETHeTO JIMIA
(HampuMep, B CpaBHEHMM C YC/IOBUAMU paHee BBIZAHHBIX COITIACUA 3aKOHHOTO
IIpeCTaBUTe/Isl HECOBEPIIEHHOJIETHETO MY paspelleHNs opraHa oIleK) U Iole-

'8 Psiji y4eHbIX IO/IAraloT, YTO IPM PEryIMPOBAHNUM TOFOOHOTO POJia OTHOLICHNUIT HEOOXOANMO
IPUMEHATD CIIelaabHble HOPMaTUBHbIE IIO/IOKEHNS, CofiepKaluecs B CT. 63 u rmase 42 TK PO
06 0CO6eHHOCTAX 3aK/TIOYEHNUSA TPYJOBOTO JOTOBOPA U PeXXIMa TPY/ia HECOBEPUIEHHOIE THIX JINII,.
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4UTeNbCTBA'’) U, BO-BTOPBIX, HETATMBHO OTPA3UThCS Ha MHTepecax pebeHKa I ero
popureneir®. IIpy 9TOM B IOCTIeIHEM CTy4dae pedb UjieT He TONBbKO O PU3MIecKOM
3[0POBbe HECOBEPIIEHHOIETHETO, HO U1 O BIMSHUNU IIPECTOSIUX 3MEeHeHNIT Ha
[ICMXO-3MOLIMOHAIbHOE Pa3BUTHE peOeHKa, Ha ero BO3MOXKHOCTb IPOJOJDKATD
obyueHNe, y9acTBOBATh B pean3aliyl CBOMX MHTEPECOB J MHBIX COIaTbHO-3Ha-
YUMBIX QYHKIVIT B cCeMbe U B 001jecTBe (001aThCsA CO CBEPCTHUKAMY, POIUTEIISA-
MU VI VHBIMU YIEHAMM) CEMbH, IIOCEIIAaTh CIelany3YpOBaHHbIe 3aHATIA, KPYXK-
KI, CEKLIMU, KYTbTYPHO-3Pe/INIIHbIe MEPOIPYATI).

MHoroob6pasue 06CTOATENbCTB COBEPUIEHNUA TPYAOBBIX CHENIOK B IPAaKTHUe-
CKOJ1 IJIOCKOCTY TTO3BOJISIET CIe/IAaTh BBIBOJ, YTO 001IIast 1eeCIIOCOOHOCTD B CBSA3U
C IyO/IMYHOI COCTABIIAIOLEl TPYIOBOTO IIPaBa, KaK IIPABIJIO, IIOAYMHEHA JOCTI-
JKEHMIO CIIelMa/IbHbIX Lie/lell U 3afad HopMaTuBHOTO perynmmpoBanus (cr. 1 TK
P®). B cBA3M ¢ 3TMM HAy4HBIN ¥ IMPAKTUYECKNIT MHTepeC MpeNCcTaB/IAeT CIelN-
a/IbHast TPYAOBasA CAETKOCONOCOOHOCTD KaK CIIOCOOHOCTD INMIIA K COBEPLICHNIO
CIeJIKV CTPOTO OIIPeie/IeHHOTO BYJIA, B TOM YMC/Ie /IS BBIIOTHEHVSI KOHKPETHBIX
paboT My 3amelleHusl OmpefesieHHON momkHOCTH. CriennanbHas CHeNKOCIOo-
COOHOCTD BCeTfia VIMeeT CBOM OCOOEHHOCTY, IIOCKO/IbKY OHAa OCHOBaHAa Ha 0CO-
OBIX TMYHBIX CBOVICTBAX (PM3MUECKOTO NI, UMEIOIUX CYIleCTBEHHOEe 3HaYeHe
I/I oIlpefie/ieHHOro Tuma u Bupa caenku [3aiesa O.B., 2008: 12]. B xauectse
3/IeMEHTOB, XapaKTepU3YIOLVX CIEIVaTbHYI0 CIeTKOCIOCOOHOCTh, MOTYT pac-
CMAaTpUBATbCA OT/E/IbHBbIE OTPUIIATe/IbHbIE VIV ITOJIOXKUTETbHbIE H0PUANYECKN
3HauMMble 00CTOATE/IbCTBA, HEIIOCPEACTBEHHO OTHOCAIINECS K CYO'bEKTY CAeIKIL.

[TockonpKy u o61mas, ¥ crenyanbHasl CAENIKOCIOCOOHOCTD (KaK 97eMEHT CO-
CTaBa CJIe/IKY, XapaKTepU3YIOIIl CHOCOOHOCTD JINIIA COBEPUINTD CHENKY) ODK-
Ha OBITh COOTHeCEeHa C (paKTOpaMy, OTHOCALIMMIUCA K OTJETbHOMY JINLLY, Liele-
COO0pa3HO TaK)Xe BBICIUTb U MHAMBUAYAIBHYIO CHIETKOCIIOCOOHOCTh — Kak
JIOITYCKaeMyI0 BCeil COBOKYITHOCTBIO 9JIEMEHTOB MeXaHNU3Ma IIPaBOBOTO pery/y-

1 B coorBercTBuM CO cT. 63 TK PD B paspemnreHnn opraHa OneKu U MOIEYNTETbCTBA YKa3bIBa-
I0TCA MAaKCHMAaJ/IbHO JIOITYCTUMasA MPOJO/DKUTETIbHOCTD eKeTHEBHOI paboTHI 1 IpyTHUe YCIOBUA, B
KOTOPBIX MOXKET BBIIOTHATBCA paboTa. II0CKONbKY TPYZOBOE 3aKOHOJATENBCTBO IIPSIMO He yCTa-
HABJIMBAET CIEIVA/IbHBIX TPeOOBAHMII K COAEPIKAHNIO COI/IACYSI POJTETIEN, OTIEKYHOB U ITOIIeYN-
Tesieil, JaBaeMBbIX UMY IIPY 3aK/II0YEHN TPYHLOBBIX JOTOBOPOB C JeTbMI, B CUJTYy QHAJIOTU 3aKOHA
npuMeHuTenbHO K €T. 63 TK PD 3akoHHbIe IpefcTaBUTeNN TaK)Ke BIIpaBe IPY COBEPLIECHNN CO-
I7IacKs TaK)Ke YKasblBaTbh YCIOBMA ero Bbifaun. IIpaBoBoe 3HaueHMe COIIACsA COCTOUT B TOM, UTO
U3MeHeHNe YC/IOBUIL, Ha KOTOPBIX OHO OBIIO BBIIAHO MEPBOHAYA/IBHO, IPE3IOMIpPYeTCs (II0Ka He
[I0Ka3aHO 0OpaTHOE) KaK CYILIeCTBEHHOE 1 HapyIIaloljee paBa I OXpaHseMble HHTepechl paboT-
HIKA.

0 CnepyeT COIZTaCUTBCA, YTO BOIIPOC 00 MMYIIECTBEHHBIX IIOCIENCTBIUAX TPYLOBOIL IeATeNb-
HOCTH pebeHKa — CyOCH/IapHOl OTBETCTBEHHOCTI POAMTENell 32 MaTepya/IbHbI Bpell, IIPUIN-
HEHHbIII HeCOBEPIIEHHOJIETHIM PabOTHUKOM, 00pasyeT MOKa IePCIeKTIBY HAYYHBIX MCCIeoBa-
Huii. B TO e BpeMs B paMKaX OTHOILEHMIT HEMMYILeCTBEHHOTO XapaKTepa TPYy/loBas [esATeIbHOCTD
HeCOBEPIIEHHONETHETO CIIOCOOHA HETraTUBHO BIMATDH Ha BOCIMTATE/IbHBIE 1 HA[I30pHbIe PYHKLIMN
3aKOHHBIX IIPEICTaBUTEIEN.
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pOBaHMA TPYOBBIX OTHOIIEHMII BO3MOXXHOCTb K COBEPILIEHMIO OIpeJeIeHHON
CHe/IKM TAHHBIM JIMIIOM, C YY€TOM MMEIOLINXCA Y HETO OTPAaHMYEHUI U IpenMy-
L1eCTB MHAVBUYaIbHOTO CBOJICTBA.

IOpuayeckoe MuI0 IpMHUMAET IIpaBa M 005A3aHHOCTH, A TaKXKe COBepIlaeT
TPYLOBBIE CLIE/IKY Yepe3 CBOM OpTraHbI. Llenn gearenbHOCT OPUANYIECKOTO INLIA,
B TOM YNCJI€ €TO Y4aCTVe B TPYIOBbIX OTHOIIEHNAX, 3aKPEIJIEHbI CIIeLMaTbHbIMU
HOpMaMM TPXXIAAHCKOTO IpaBa O IPaBOCYOBEKTHOCTY IOPUAMYECKUX JIAL, TPY-
IOBBIM 3aKOHOJATETbCTBOM, a TAKXKe YUYpeAUTeNbHbIMU JOKyMeHTaMu. B dacr-
HocTH, cT. 20 TK PO ycranaBnmBaer, 4TO OCyljecTB/IeHME IIPaB U 00s13aHHOCTeE
paboTopmaTeneii-lOpUANIECKX NI, B TPYHZOBBIX OTHOIIEHVAX BO3/IaraeTcs Ha
OpraHbl YIPaB/Ie€H) VIV NHBIX JINL B COOTBETCTBUY C HOPMATUBHO-IIPABOBBIMMI
aKTaMM U yYPeAUTENbHBIMYU JOKYMEHTaMI .

Beujy TOTO, 4TO BO/IA IOPUAMYECKOTO IULA IIPY COBEPIIEHNY TPYLOBOI ClIeI-
Kyt (PaKTUYECKV BBIPA)KAETCsl VIHBIM JINIIOM, HEOOXOJVIMO ITOCTAaBUTD U PEIIUThH
BOIIPOC O NPEBBILIEHNN MIN OTCYTCTBUM IOTHOMOYMIA NO/KHOCTHBIX JIUIL ITPY
COBepIeHNM TPYAOBBIX CHE/IOK. 3aKOHOJATeIbHO IaHHas IpobreMa OT4aCTH
pellleHa B OTHOILEHUM TAKUX CAENOK, KaK TpyfoBoii forosop. Tak, ct. 16 TK PO
IPeIyCMOTPEHO, 4TO (aKTI4YecKoe JOIylleHne paboTHUKA K paboTe 6e3 BegoMa
VIV TIOpY4eHMst paboTofaTesis b0 ero yoJTHOMOYEHHOTO Ha 3TO IIpefiCTaBuUTe-
14 3anpenaercs, a B ¢T. 57 TK PO ycraHoB/eHO, YTO TPYHOBOII JOTOBOP JIO/DKEH
CoJiep>KaTh YKa3aHye Ha CBe[IeHVsI O IIpefiCTaByTesie paboTofaTe s, OANMCABIIEM

2l B TpyOBOM 3aKOHOAATENbCTBE OTCYTCTBYIOT HOPMAaTMBHO 00O3HAUYeHHbIE IIOTIOXKEHMUS O
IPaBOCYObeKTHOCTY PabOTOfaTesA-I0PUANIECKOTO INIjA. BMecTe ¢ TeM B JOKTpMHe eCTb 000-
CHOBAaHHOE MHEHIE O HeOOXONMMOCTI BbIIe/TeHIsI pabOTONATEeNbCKOI IPAaBOCYOBEKTHOCTI, OT-
JIMYHOI OT IPaXXIAAHCKO-IIPAaBOBOII IIPaBOCYObeKTHOCTH Iopyandeckoro . H.I. Anexkcanyipos
ObIT CTOPOHHMKOM BbIfie/IeHNst 001elt (T.e. CIIOCOOHOCTI NPefOCTaBIeHNs pabOThl BHE 3aBUCH-
MOCTH OT BUJIOB [€SATEIbHOCTH, 3aKPEIICHHBIX YYPEAUTeIbHBIMI JOKYMEHTAMI) 1 CIIeL{a/IbHOI
paboTopaTenbCcKolt IPaBoCyO'BEKTHOCTH, TPV KOTOPOIT «IOpUANYECcKye INIa CIOCOOHBI MpUIIa-
maTh pabOTHUKOB TeX KaTETrOpuil, KOTOpble HEOOXORUMBI /sl OCYIeCTBIEHNS YIIPaBIeHIeCKIX
nnmn HpI/ISHaHHI)IX I‘OCYI[apCTBOM 3ajga4dy IOpI/IHI/[‘IeCKOI‘O nna». B TpYﬂOBbIX CIOCNIKax, B OTINYNE OT
IPaXK/JAHCKO-TIPABOBBIX, OrPAHIYEHIe IIPABOCIIOCOOHOCTI, 110 00IeMy IPaBIUIY, He MOXKET BIN-
SITh Ha IOPU/MIECKYIO CHITY COCTOSIBLIMXCS CLEIOK, KOTTIa CTOPOHBI HE 3/I0YIOTPEO/ISAIOT IPABOM
Ha ee COBepIIeHIe, 2 TAK)Ke He HAPYIIAOT IPaBa i OXpaHsieMble 3aKOHOM MHTEPECHI TPEThUX JINL],
ny6/MMIHbIe MHTEPeChl. B 9TUX C/Tydasix B MHTepecax OfHOI 13 CTOPOH (KaK MpaBuIo, «c1aboii» —
paboTHMKA HpM 3aKIIOYEHNN TPYLOBOIO [JOrOBOPA) IIPABOBBIE MOCIIEACTBUS TPYAOBOI CHEIKN
JO/DKHBI ObITh coxpaHeHbl. OfHAKO BBIXOJ 3a IpeMe/Ibl CHeLMaNbHON IPaBOCYOBEKTHOCTH, HO0-
HylueHHbIﬁ YHOHHOMO‘IeHHbIM TN OM Hp]/[ COBepIHeHI/H/[ CHOEeNKN, MOXET CTaTb OCHOBAaHMEM /11
ero HpI/IBIIe‘-IeHI/IH K ,II]/ICLH/IHIII/IHapHOI‘/’[ n MaTepMaHbHOﬁ OTBETCTBEHHOCTMN. B TexX cny‘{aﬂx, Korpga
COXpaHeHMe TPYHOBOI cAenKy (GaKTUUeCKM MOBIEK/IO WIM MOXKET IIOB/Iedb CYLIeCTBEHHOE Hapy-
meHye 6azaHca YaCTHBIX M ITyONMMYHBIX MHTEPecoB (MCXOMs U3 Liefeil peryIMpoBaHisi, Iperyc-
MoTpeHHBIX cT. 1 TK P®), 3aKOH [JO/DKEH NIPeJyCMOTPETh a/JeKBaTHbIN MEXaHM3M IIPeKpaleHyst
IeVICTBMSI TAKOJ CHENIKY HMOCPENCTBOM IPU3HAHUS ee HefleliICTBUTE/bHOI VLM €€ PACTOPXKEHIISL.
Takum 06pasom, momaraeM HeOOXOVMBIM TIPUEPXKUBATHCS KOHLEMIUY OOIeil CIeTKOCIOCc00-
HOCTH y pabOoTOfaTesI- FOPUANIECKOTO JINIIA.
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TPYHOBOI JJOTOBOP, ¥ OCHOBAaHME, B CIIy KOTOPOTO OH Hajie/IeH COOTBETCTBYIO-
VMM TIOTHOMOYMAMM. TakuM 06pa3oM, HOPMBI TPYHOBOTO IIpaBa HANIPAMYIO He
IpeyCMaTPMUBAIOT IIPABOBBIX IOC/IEACTBII 3aK/II0YEHNS TPYAOBOTO JOTOBOpaA He-
YIIOTHOMOYEHHBIM ITpefiCTaBUTeIeM pabOTOAATEN A, OHAKO He IIPENATCTBYIOT CTO-
pOHaM IIpM3HABATh PaHee BO3HMKIINE OTHOIIEHNA TPyAoBbiMH (cT. 67.1 TK PD).

CrepyeT IpefIoNOXNUTD, YTO B 1]eJIOM 3aKOHOJIaTe/Ib He JO/DKEH IIPJ3HaBaTh
3aKOHHBIMU TPYHOBBIE CE/KM, 3aK/II0YeHHbIe HEYIOTHOMOYEHHBIMM JIMIAMI,
IIOCKOJIbKY B HUX HEIIOCPEJCTBEHHO He BBIPA>KAeTCs BOJIA CTOPOHBI (B CUITY CIIel]-
VQUKN OTPACTIEBOTO PeryIMpoBaHNA MHCTUTYT OBOOPEHUA TPYHOBBIX CJIENOK,
COBEpIIEHHBIX HEYIOTHOMOYEHHBIMN JIMLIaMV, HOPMaMyl TPY[OBOTO IIpaBa Ha-
HIpAMYIO He 3aKpervieH). [IpaBoBble OCEACTBMA 3aKII0YEHNA TaKUX CHE/NIOK He
MOTYT OBITh OZHOOOPA3HBIMIY, 3aBUCAT OT IIPABOBOTO PEeXXIMMa KOHKPETHOII C/ieI-
K1, @ TAKXKE COBOKYITHOCTY OO'beKTVBHBIX ¥ CyO'beKTUBHBIX (GaKTOpOB — (aKTn-
YeCKMX OOCTOATENbCTB COBeplleHMs cHenku. Tak, ¢akTudeckoe 3akIOYeHNe
TPY[0BOTO JOTOBOPA HEYIIOTHOMOYEHHBIM JIMIIOM Ha CTOPOHe paboToaTeeM He
HOPOXK/JAeT IPABOBBIX IOCTIECTBUI A/ ero cTOpoH. OJHAKO 3TO He ABJIAETCA
IPENATCTBUEM JiI1 BO3HUKHOBEHNA OTHOLIEHNIT 3 (aKTa JONyLIeHs K pabore
pabOTHMKA HeyIIOTHOMOYEHHBIM IIpefICTaBMTeIeM paboTofaTesNs 1 OIUIAThI (ak-
TUYECKU BBIIIOTHEHHOIT paboThl (cT. 67.1 TK PO).

V3panne mpukasa o IpeKpaljeHn TPY0BOTO TOTOBOPA HEYIIOTHOMOYEHHBIM
npefcTaBuTeNneM paboToparend (B clIydae yBOIbHEHUA pabOTHNMKA IO MHMIMA-
TIBe paboTOAaTeNA) TAKXKe He IOPOXK/aeT COOTBETCTBYIOIINX ITOC/TIeACTBUI I
CTOPOH TPY[OBBIX OTHOLIECHWIT 11 CO3/IaeT IPAaBOBbIe OC/IEACTBIA B BUJE HE00XO-
AVIMOCTY BOCCTaHOBJIEHMsI pabOTHMKA Ha paboTe U OIIaTe BpeMEHM BBIHY>K/IEH-
HOTO IIPOTYJIa, B COOTBETCTBUM CO CIeIa/IbHBIMI HOPMaMIU O 3aIIUTe TPYLOBBIX
npas®. JloroBop 0 MaTepuaabHON OTBETCTBEHHOCTM, COBEPIICHHBIII HEYIIOTHO-
MOYEeHHBIM IIpefICTaBNTeIeM paboTofaTeNs A, TAKXKe He IIOPOXK/jaeT IIPaBOBbIX I10-
cmepcTBuUi Ayt paboTHuKA. [IpuBiedeHne pabOTHNKA K OTBETCTBEHHOCTH COT/IAC-
HO €ro YC/IOBVAM BjIe4eT HeOOXOAMMOCTb BOCCTQHOB/ICHMs IEepBOHAYaTbHOTO
VIMYILIeCTBEHHOTO ITOJIO>KeHNUA pabOTHMKA B BUJie BO3BPaTa M3/NUILIHE YHepKaH-
HBIX JICHEXKHDIX CYMM.

B oTmenbHbIX CTy4yanx GpaKkTUueckoe UCIIOTHEHME IPeyCMOTPEHHBIX YCIOBMII
TPYJOBOI CAETKM MOXKET CBUIETE/IbCTBOBATH O IPVM3HAHMY paHee BO3HMKIINX
U3 Hee OTHOIIEHNIT CYIeCTBYIOIMMY, YTO, OfHAKO, He MOXKEeT O3HA4aTh IIPMU3HA-

2 B 10 ke BpeMs cfienka paborogatess (IIpuKas 00 yBOIbHEHNUM, COBEPIIEHHBIII HEYIIOMTHO-
MOYEHHBIM JIUI[OM), BJIEKYIasi IIpeKpaleHrie TPYLSOBOIO JOrOBOPA BCIEHCTBIE YBOIBHEHNS 110
COOCTBEHHOMY JKeTTaHIIO PaGOTHNUKA, He MOXKET PacCMAaTpPMBAThCs KaK He IIOPOXKAAIOIIas IPaBo-
BBIX [OC/IECTBIUIL, IIOCKOJIbKY B JAQHHOI CUTYALUM [epBOCTEIIEHHOE 3HAYeHIe OTAHO BOJE pa-
6orHIKa. BomensbsiBieHne paboToaTeNs IMeET BTOPOCTEIIEHHOe 3HAYeH e I PACCMATPUBAETCs
MCK/TIOYUTETBHO KaK HeM30eXXHbII 9Tal COOMOeH s YCTaHOB/IEHHOI 3aKOHOM IIPOLIEAyPhI pac-
TOP>KEHIS TPYHOBOTO JOTOBOPA.
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HUA I0PUNYIECKON CUIBI COCTOABIIEICA CHeNKN. Tak, coBepIlIeHHbI HeYIIOTHO-
MOYEHHBIM JINIIOM Y4E€HWYECKNIT JOTOBOP B cIy4yae (paKTUIeCKOTO MCIIOMTHEeHNS
IIPelyCMOTPEHHBIX B HEM YC/IOBMII B CUIy IOBBILIEHHOJ 3alMUThl MHTEPECOB
paboTHMKA He B/leYeT BO3BpaTa CTOPOH B IIepBOHAYATbHOE IIOJIOXKEHIIe, HO U He
MOXKeT OBITh IT0/I0’KEH B OCHOBY BO3MeEIIEHV IPOV3BEEeHHBIX paboTosaTeneM
3aTpaT Ha oOydYeHMe B CIIydYasX, €C/IM YYeHUK [0 OKOHYaHMMU YYeHMdecTBa Oe3
YBKUTETbHBIX IPUYMH He BBINIOTHsIET CBOM 00513aTe/NbCTBA 110 JOroBopy (cT. 207
TK PO).

4. Bons CTOPOH B TPYAOBbIX cAENnKax

TepMMH «BO/IS» C OZHON CTOPOHBI, OH BBIPaXKaeT BJIACTD, CUITY VI XKeTIaHUe Off-
HOTO JIMIJa 110 OTHOLIEHUIO K APYroMy (IIPOMCXOXKJeHMe OT CI0Ba «BEJIETh»), a C
IpyTroit — Mepy CBOOOJIbI, He3aBYICMMOCTH 1 BbIOOPa, IIpMHAIeXallee MHAVNBULY
[Osxxeros C.J., 1985: 82-83].

[TpaBoBOe 3HaYeHME BOIM B TOM, YTO OHA SIBJIIETCS BaXKHENIIIe! IIePBOOCHO-
BOJI IOPUJMYECKNX AECTBUIL (B TOM YMC/Ie CYLIeCTBYIOLIMX B IIPaBOBOI cdepe
TPYHOBBIX CJIe/IOK), KOTOpbIe VIMEIOT OCO3HAHHBIN XapaKTep, BHIIIOMHAIOTCA 110
3apaHee HaMEYEHHOMY IUIaHY, O0ecIedeHbl JOIOTHUTEIBHBIMY MeXaHU3MaMU
no6yX/ieHns (TOPMO>KEHM), @ TaKoKe HallpaB/IeHbl HA M3MEHEHVe OKpY Kalolleit
00CTaHOBKM B COOTBETCTBIY C IEPBUYHBIM 3aMbIC/IOM.

Onenka 1cux0-(PM3MONMOTNYECKOTO CTAaTyca JIMYHOCTY B TPYHLOBOM IIpaBe
uMeeT 0COOEHHOCTH U HazHauyeHue. ['paKlaHCKO-IIPaBOBOII CTATyC (PU3NUECKO-
ro JIMILA JJa/IeKO He BCerza OIpefie/isieT COfiep>KaHle TPY/OBOI IPaBOCYyObeKT-
HocTu. BoneBoe ycmme B TPymoBOIl chenke Kak ocobas dopma MoOMIM3anym
(bu3MYeCcKNX ¥ MCUXNYECKUX PECyPCOB IMYHOCTU MOXKET OBITh pacCMOTpeHa Kak
1Ie/IOCTHAsA CUCTeMa, 00pa3oBaHHAs TAKVMM 7IEMEHTaMM, KaK: BO3HUKHOBEHIE
nOOY>XIeHNA U TIpeBapuTeIbHasl IIOCTAHOBKA IIe/it; 00CYXK/ieH1e 11 BBIOOp MO-
TVBa; IPUHSITIE BHYTPEHHETO (BOJIEBOTO) PelleHMsI U, HAKOHell, €ro VICIIOJTHEHNe
[®engoros C.H., 2005: 37].

CoBepILIeHMIO TPYHOBOII CHE/IKM BCETZia MPeALIecTBYeT OCO3HAHHASA VHAVBI-
1ioM 6a30Bast IePBONIPUYMHA — HEOOXOAVMOCTD PEaNbHOTO YAOB/IETBOPEHN 110-
TpeOHOCTe! B COLMANIbHO-TPYA0BOI cdepe. VIMeHHO 0co3HaBaeMble CyObeKTaMMm
pas/IMYHbIe HYXK/IbI IMYHOTO ¥ OOI[eCTBEHHOTO CBOJICTBA CTAHOBSATCA IBVDKYII-
MU IPUYMHAMY BCeX BOJIEBBIX IEICTBUIL, B TOM YNCTIe U TPYHLOBBIX CieNoK. B mpa-
BOBOII cepe MOTPeOHOCTY MHAMBI/A WV FOPUANIECKOTO JIUIIA TIPEIOMIISIOTCS
yepe3 pasHOOOpasHble MHTEPECHI, KOTOPbIe C TOYKY 3PEHNUs OTHOLIEHVS K HUM
HOPM IIpaBa MOIYT MMeTb 3aKOHHBIN WMV HE3aKOHHBIN XapakTep. B Tpymosoi
Clle/IKe NepBOCTEIIEHHOe OTPaXKeHNe HAXOAWUT YaCTHBIN VIHTepeC MHAUBUJYalIb-
HBIX MM KOIEKTUBHBIX CyO'beKTOB TPYHOBOTO IpaBa (paboTHUKOB U paboTona-
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TejIet), MyOIYHbIe MHTEPEChI B TPYHLOBBIX CHE/IKAX, KaK IPaBIUJIO, He BBIPAXKAIOT-
Cs1, HO MOT'YT OIIOCPeJOBaHHO 3aTParnBaTbCs.

HeB03MO>XXHOCTD BBISB/ICHNsI IOTPEOHOCTEN ¥ OIIOCPEYIOLINX UX NHTEPECOB
B CJIeJIKe, a TAaK)Ke X CO3HaTeIbHOE MICKaKeHe He JTaeT JOCTaTOYHBIX OCHOBAaHU
CUMTATD JAHHBIN aKT BOJIEBBIM aKTOM-CHIENIKOM, K KOTOPOMY JOITyCTMMO IIpUMe-
HATDb YCTaHOBJ/ICHHbIE 3aKOHOM MeXaHM3MbI 3amuThl (c1. 372 TK P®). Hampu-
Mep, B CIIy4ae 3aKII04eHNs (PUKTUBHBIX TPYJOBBIX COITIALIIEHN, T.€. PeaJibHO He
HallpaB/IeHHbIX Ha padpelleHne GpakTIIecKuX IPON3BOCTBEHHbIX 3a/ay, OTCYT-
CTBYeT IlepBUYHasI, IPV3HaBaeMasi 3aKOHOM COIMa/IbHO-9KOHOMMYeCKas HOTpeo-
HOCTb, ITpeJIonpeenAnas CyleCTBOBaHNe CAENKN. VICIIonb3oBaHme CIeI0YHOI
dbopMBbI BHE CBSI3U C KaKUM-OO JO3BOJIEHHBIM MHTEPECOM He MOXKET paccMa-
TpuBaThcA 3aKOHHBIM. B ¢1. 1 TK P® mpoBosriamnieHo, 4To ONTUManbHOE COTIa-
COBaHMe VHTEPECOB ABJIAETCS OCHOBHO 3a/ladyell TPyJOBOTO 3aKOHO/IATe/IbCTBA.
CrnenoBaTenbHO, 3alllTA HECYILECTBYIOIIErO MM MCKA)KEHHOTO MHTepeca TaKXe
HE COOTBETCTBYET €T0 LieJIAM.

BaxHy10 ponb B TPyHOBBIX CHENKAX OTBOJUTCA M MOTHBAM, KOTOpPble MOXKHO
IIOZIpasfie/INTh Ha KOHKPeTU3VPOBAaHHbIE (IIpefyCMOTPEHHbIE YCTIOBUAMMI CHE/IKI)
Yl HEKOHKPeTV3MpOBaHHbIe (IIPAMO He 3aKpeIUIeHHbIe, HO B II0OOM CiTy4ae ycTa-
HaB/IMBaeMble JI BBIBOZIMMBIE U3 CYLIeCTBA CHenky). HekoHKpeTusanyus MOTHBa
MO>KeT MMeTh BaKHOe KBamnduuupyollee 3HaYeHNe U ONPeNe/aTh Clelyab-
Hble IIPABOBbIE IOC/IENCTBUA, NIPEyCMOTPEHHbIE 3aKOHOATeNbCTBOM. Hampu-
Mep, pPacTOp>KeHIe TPYLOBOTO JOTOBOPA C PYKOBOAUTEIEM OPTaHU3al I/ B CBA3Y
C IPMHATHUEM pellleHNA YIIOTHOMOYEHHBIM OPIaHOM YIIPAB/I€HUA IOPUANYECKOTO
JIMLA PelIeHNs O JOCPOYHOM IIpeKpallleH!y TPYZAOBOTO OTOBOpPa 6e3 yKasaHMA
MOTHBOB OIIpefie/isieT CIelia/lbHOe OCHOBAaHMe I YBOJIbHEHVS pabOTHUKA I10
m. 2 4. 1 ct. 278 TK P® u Boznaraer Ha paboropaTens 005A3aHHOCTD 11O BHIIIATE
pa60THI/II<y COOTBETCTBYIOLIE KOMIIEHCALMM B COOTBETCTBUM €O CT. 279 TK PO,

B 3aBMcMMOCTH OT CBA3M MOTMBA C 3JIEMEHTAMM MeXaHM3Ma IIPaBOBOTO BO3-
IeliCTBMs Ha IIOBefieHNe CyObeKTa CHeNKM HeoOXOAUMO pas3andyaTbh MOTUBHI,
OIOCpefjOBaHHblE HOPMATVBHBIMM MICTOYHMKAMH, ONIOCPENOBAHHbIE MHAVBULY-
QIBHBIMM aKTaMU (MHBIMU CHIeIKaMM, aJMVHUCTPATUBHBIMYU aKTaMI, KOpIopa-
TUBHBIMM PELIEHNUSIMU U T.JI.) U He CBSI3aHHBIE C TAKOBBIMIA.

# Cwm.: . 9, 10 ITocranosnenns Ilnenyma Bepxosroro Cyma P® ot 02.06.2015 N 21 «O He-
KOTOPBIX BOIIPOCAX, BOSHUKIINUX Y CYIOB IPM IPMMEHEHUY 3aKOHO[ATeIbCTBA, PETYIUPYIOIETO
TPY/, PYKOBOAMTE/A OpTaHU3aLMIU U YIEHOB KOJIJIETMaabHOTO MCIIOTHUTENbHOTO OpraHa OpraHu-
sauum»; [Tocranosnenne Koucturynnonnoro Cyza PO ot 15.03.2005 N 3-IT «ITo meny o mposepke
KOHCTUTYLIMOHHOCTY IOJIOKEHMII ITyHKTa 2 cTaTbu 278 u cTatby 279 Tpynosoro kofexca Poccnii-
ckoit Pepeparyin u ab3aria BTOporo myHkra 4 cratsu 69 ®enepanbHoro 3akoHa «O6 aKIMOHEPHbIX
obuiecTBax» B CBA3M C 3ampocamu BonxoBckoro ropogpckoro cyna Jlennnrpagckoit oomactu, Ox-
TAOPHCKOTO PalloHHOTO cyia ropofa CTaBpomoss 1 xanobamm psja rpaxxaan»
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[Tono>xnrenpHas peakiys 3aKOHOAATeNIs Ha COLMAJbHO 3HAYMMBIN MOTUB
B/IVsIeT Ha BBIIIOJIHEHNE BCeX (QYHKIMII TPYZOBOTO IIpaBa — PETy/IATHBHOIN, OX-
PaHUTE/IPHON M BOCIIMTATETbHONM. B 4acTHOCTM, 0OYC/IOBIEHHOCTD CHIEIKY IO
YBOJIbHEHMIO pabOTHIIKA, BBIIIOTHAIONIET0 BOCIMTAaTe/IbHbIe (PYHKIINM, COBepIIIe-
HIeM aMOpPaJIbHOTO IPOCTYIIKA, HECOBMECTMMOTO C IPOJO/DKEHMEM IAHHOM pa-
60TBI, OTpakaeT CYIIeCTBYIOIII IO/IXO 3aKOHO/ATe LA 1 00IeCTBa K STIYECKOI
CTOpPOHE IeJJarOrNIeCKO 1eTeTbHOCTIL.

IIpaBoBOe mcciefoBanue IpodIeM BOMM CBSA3aHO ¢ HEOZHO3HAYHBIM ITOJIXO-
JIOM B pellleHN} BOIIPOCA O BEPHOM COOTHOIIEHNY BOMK (KaK YMCTO IICUXNYECKOM
MOMEHTe) 1 BO/en3bsiBJieHus1 (KaKk 00 beKTUBHOM siBleHun). [lepBast Touka 3pe-
HUIA IIPY3HAET IIPUOPUTET BO/IY HaJ BonensbssneHyeM [[Tokposckuii V. A., 1998:
246]. Ipyras («Teopusi BONEN3bSABIEHNSI»), HAIPOTUB, COCTOUT B IIPU3HAHUY BO-
Nen3bsABIEeHN (JIeICTBYs) OCHOBOI cfienoK [Arapkos M.M., 2012: 218-219]. Co-
IJIACHO TPeTbell HO3VIIVN, TIPY COBEPLIEHNY CHE/IKV HEOOXOAVMO C/Ie/IaTh aKLIEHT
Ha COBIIQJileHNM (COOTBETCTBUM) BHYTPEHHEN BO/MU €€ BHEIIHEMY BBIPaXKEHUIO
[KpacaBumkos O.A., 1958: 98-99].

B TpynoBoM IpaBe HM OfHA M3 TUX TEOPUil HE MOXKeT OBITh MICIIO/Ib30BAaHA
M30/IMPOBAaHHO. VICXOMs M3 MHAMBUAYATbHBIX OOCTOSATEIBCTB Jie/ia, YIIOTHOMO-
YeHHOe JIMII0 MOXKET C/ie/IaTh aKIeHT Ha IO3ULuY, Hanboiee OTBeYalolleil MHTe-
pecaM JOOpOCOBECTHOT CTOPOHBI.

Teopus BoneusbABNEHNs MMeeT sSBHbIE NIPEUMMYILECTBA I NPUAHNS CTa-
OMJIBHOCTY IIPAaBOBOTO PEryIMpPOBaHMsA, TaK KaK BOSHUKHOBEHME IOPUNYECKUX
IIOC/I[ICTBMIL CBA3BIBAETCS VIMEHHO C HAIeXalyM OQOpMIEHMEM CHENKU U
BHEIIHNM cO0JTIofieHueM TpeOoBaHMIT 3aKOHOaTeIbcTBA. HeBO3MOXXHOCTD 1TOI-
HOTO BHEIIIHETO OIIpefie/IeHNs COJep>KaHusl BHYTPEHHel! BOJIM, CIIOPHAs OljeHKa
ICUXNIECKIX 37IEMEHTOB, BBIABIEHHAS B ITPOL[ecce pacCMOTPEeHN S HAVIBYU/Ya/lb-
HOTO TPYJOBOTO CIIOpPA, MOTYT CBUJIETE/IbCTBOBATD B I10/Ib3y IPUHATHUSA JAHHOM
teopuu. CyljeCTBEHHBI HEIOCTATOK JaHHOTO MTOJXO/a CBsI3aH C UTHOPUPOBAHU-
eM BOJIN, B CBS3M C YeM JIMIIIEHHbIE BOIEBOI OCHOBBI JIEVICTBUS MOTYT HEOOOCHO-
BAHHO ITOIIACTh MOJ KOHCTPYKIIVIO C/IeIKNA.

[Tpmoputet Bommu MoxeT 3¢ HeKTUBHO MCIONTb30BATHCS Ha IPAKTHKE B TEX CH-
TyaIVsX, KOTZIa BHEIIHee BbIpaXKeHe BOIM HaXOUTCA B IIPSMOM IPOTUBOPEUNN
C ee CYIIHOCTBIO, ¥ IHTepeChl IPaBOIIOPAKa TPeOYIOT 3aIuThl (PAKTUIECKOTo
CyOBEKTMBHOTO MHTepeca paboTHMKa Wiy paboroparerns. Hanpumep, npekpaiie-
HIe TPY/IOBOTO IOTOBOpa Ha ocHOBaHMM 1II. 2 4. 1 cT. 81 TK P® npusnaercs npa-
BOMEPHBIM IIPY YCTIOBUM, YTO COKPAIL[eHIe YVC/IEHHOCTY VI IITaTa pabOTHIKOB
B IEMICTBUTENBHOCTY Mesio MecTo*!. Ha mpakTuke pabotopmatenb MoxeT HaKTu-

# Ompepenenne Koncrurynnonuoro Cyzna PO or 17.12.2008 N 1087-O-0O «O6 oTkase B mpu-
HATUY K PaCCMOTPEHMUI0 Kanobbl rpaxpanku XKemnxosckoit JTrogmunel HukosmaeBHbI Ha Hapylire-
HIe ee KOHCTUTYIVIOHHBIX IIpaB MooXeHuAMH cTaTby 392 TpygoBoro kogekca Poccuiickoit Depe-
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9eCKM JICIO/Ib30BaTh MEXaHNM3M COKpAIl[eH!sA IITaTa pabOTHUKOB M/ YBOJbHe-
HIA KOHKPETHOTO JINIIA, a BIIOCIEACTBUY He JINIIEH BO3MOXXHOCTY BOCCTAHOBUTD
YIpasgHEHHYIO JO/DKHOCTh B IITATHOM PaCHMCaHUM U IPUHATH Ha Hee JPYroro
pabOTHMKA CITYCTS He3HaYMTeNbHBI cpoK. ClleloBaTeIbHO, BBEJIeHNe B ITATHOE
pacmmcaHne yrpasgHEHHO JO/DKHOCTU U NMIPMHATHE HOBOTO pabOTHMKA Ha 3Ty
JIOJDKHOCTD 4epe3 HeOOJIbIIOoi MPOMEXYTOK BPEMEHN IIOCTIe YBOTbHEHNUA MPEeX-
Hero paboTHMKA CBUIETE/ILCTBYET O TOM, YTO B JEMICTBUTETbHOCTH COKpAIeHNA
4MC/IEHHOCTH WIN IITaTa aKTuiecku He 6bUI0. PacTopikeHne TpymoBOro JOro-
Bopa 1o 1. 2 4. 1 ct. 81 TK P® ¢ paboTHUKOM He MOXXeT ObITh IIPU3HAHO 3aKOH-
HBIM, IIOCKOJIBKY Ha 3TO OTCYTCTBYeT IOJ/IMHHAA BO/IA paboTofaTeNs, HeCMOTPs
Ha ee BHEIlIHe IIPaBIIbHOe 0(OpMIIeHNeE.

OpHaKo U NPUHINII €UHCTBA BOIU U BOJIEU3bABICHNA He MOXET ObITb I10-
JIO’KEH B OCHOBY PEry/IMPOBaHMs TPYIOBBIX C/IENOK, IIOCKO/IbKY €r0 HapylleHue
He BO BCEX CUTYaIMIAX CIIOCOOHO IIOBJIeYb YTPATy IOPUANYIECKON CYIIBI CIIEKIL.
OcnapuBaHue CHEIKU IO COOTBETCTBYIOLIEMY OCHOBAHUIO MOXKET OBITH TOJb-
KO IIPaBOM, HO He 0053aHHOCTBIO CTOPOHBI. bosee Toro, B MHTepecax paboTHM-
Ka TaKMe «IICeBJJOBOJIEBbIE JENICTBUA» MM OTAeNbHbIE UX YCIOBUA (HaIpuMmep,
B TPYHOBBIX CHE/NKAaX, 3aKII0YEHHBIX IIOJ] BIMAHUEM HACWINA, 3a0TyXieHnd 1
T.JI.) CHHOCOOHBI TIOPO>KAATh IPeJyCMOTPEHHbIE B HUX IIOCTIEICTBNUA, TOCKOIbKY
«CeTIOYHBIN MEXaHM3M» B MAKCUMAa/IbHOI CTEIIEHV MOYKET OTBEYaTh IIPUHIMAIIAM
3aIINTBI «CA00T» WU «ITOTepIIeBIIel» CTOpOHBL. OIleHKa IICUXNYECKOT0 COCTO-
SHUA JINIA, COBEPIIMBIIETO TPYAOBYIO CHENKY, HO/DKHA IIPU3HABATbhCA HEO0OXO-
IIMOJ1, eCIIV MCXOAA U3 (PaKTUIeCKUX 0OCTOATENIbCTB Jiela PacX0oKIeHe BOIU 1
BOJIEN3bABJICHNA MOXKET CTaTh €IMHCTBEHHBIM OIIpeNe/AINM (GaKTOpOM I
3aIUThI CyO'beKTVBHBIX IIPaB Y NHTEPECOB IMYHOCTH.

3akniovyeHue

[TonATue cocrasa cenKky (Kak BTOPUYHOTO IO OTHOLIEHMIO K OOIIeIpaBoOBO-
My — COCTaBY IOPUANYECKOTO (paKTa) O/DKHO HATU CAMOCTOATE/IbHOE IIpYMe-
HEHIe IPU UCCIENOBAaHUM CHENOK B TPyHoBOM IpaBe. COCTaB XapaKTepU3yeTcs
COBOKYIHOCTbBIO 00BEKTUBHBIX U Cy6’beKTI/IBHbIX 9JIEMEHTOB, I1I03BOJIAOIINX pac-
CMaTpUBaTh COBEPILIEHHOE ITPABOMEPHOE JIeJICTBNE KaK TPY/IOBYIO ClieKy. B Ka-
4YE€CTBE COMIEPKaHUA TpYI[OBOI?[ CI€J/IKN BBICTYIIA€T COBOKYITHOCTD COCTAB/IAIOINX
ee ycroBuil. B cTpykTypHO-(QyHKIMOHATBHOM acIeKTe 1[e71eC000pasHoO BBIJIEATh
KBa}II/I(bI/ILU/IpYIOHH/Ie, VHOVBULYATU3UPYIOLIVIE Y MHUIIATYBHbBIE YCTOBHA.

®opma TpymoOBON CHENKYM, B OTAMYME OT TPAKIAAHCKO-IIPABOBOM, CaMOCTO-
ATC/IPHO HE yperyanpoBaHa. CIoXUBIINIACA IIOpAJOK IpefycMaTpuBaeT, 4TO

panym» // CIIC KoncynbranTlIlnioc.
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dbopMa TPYHOBOIT CHENKM MOXeET OBITh 3aKpellyIeHa pasJIMYHbIMM VICTOYHMKAMM
peryImpoBaHus HOPMAaTUBHO-IIPAaBOBOTO ¥ VHAMBUAYA/IbHOTO Xapakrepa. Tpy-
JIoBasi Cfle/IKa MOXKeT OBITh COBepllleHa B /000ii popMe, KpoMe CIIydaeB, KOTfa
TPYZOBBIM 3aKOHOJATe/IbCTBOM, JIOKQ/IbHBIMY aKTaMy pabOTOAaTe s MM aKTaMU
KOJUIEKTUBHO-/JOTOBOPHOTO PEryINPOBaHMA NPSAMO He IPeyCMOTPeHa OIpefie-
neHHas popma.

CyObeKT TPYZOBOII C/Ie/IKM — 3TO MHVBUAYAIN3MPOBAHHOE TULIO, ABJIAIOIIe-
ecsl Y4aCTHVKOM KOHKPETHBIX OTHOILIEHUI (MMOHATUE B CYO'beKTUBHOM CMBICTIE),
a TaK)Ke 9JIEeMEHT CYOBEKTUBHOTO COCTaBa C/IeJIKY, IPECTaBIeHHBII 3apaHee He-
OIIpefie/IeHHBIM JIIIOM, KOTOpPOe B CMTY NMPYUCYIINX €My CBOJICTB IOTEHI[MAIbHO
CIIOCOOHO OBITH YYACTHMKOM CHENKM (IOHATHE B 0ObEeKTMBHOM CMbICTe). B Ha-
YIHOM IIIaHe 11e/1eCO00Pa3HO pasinyaTh 0OLIYI0, CIEIVIATbHYIO Y MHAVBULYa/Ib-
HYIO CHe/IKOCIIOCOOHOCTh. OrpaHidYeHuss B BO3SMOXKHOCTY COBEpIIEHMS CeIOK
HeZleeCIIoCOOHBIMM JIMLIAMM, YCTAaHOBJIEHHBIE TPXXIAHCKIIM 3aKOHO/IaTe/IbCTBOM,
He VIMEIOT IIPeIOTIpesie/IAIolIero 3HaYeHNs B TPY0OBOM IIpaBe BBUJY CIIeLuKm
OTpAC/IeBOTrO PeryIpOBaHMs.

PasHooOpasne MHTEpecoB, NOTPeOHOCTEN, MOTUBOB, Lie/iell YYaCTHUKOB Xa-
pakTepusyeT BOJIEBOJI KOMIIOHEHT B TPYHOBOII clienke. PemeHne Bompoca o co-
OTHOIIIEHUY BOMM (KaK 4MCTO IMCUXMYECKOM MOMEHTE) U BOJIeU3bsBIEeHNUA (KaK
00BEKTUBHOM SIBJIEHVM) IPUMEHUTETBHO K TEOPUM TPYHOBBIX CHENIOK SBJIAETCS
HEOJJHO3HAYHBIM ¥ OIIpefie/IAeTCs] KOHEYHOI 11e/IbI0 IHAVBUAYAIbHOTO Pery/n-
POBaHMSA TPYLOBBIX OTHOLIEHMIL.
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