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AHHOTauma

AmMepuKaHCcKOoe aHTUMOHOMOJIbHOE perynnMpoBaHue npeacTtasnaseT coboil OoCTaTovHO
cOanaHCMPOBaHHYIO CUCTEMY MPABOBbLIX HOPM U CyAeOHbIX NPeLeneHToB, NO3BOJISAIOLLYIO
YaCTHbIM NMLAM Hapsay C rocygapCTBEHHLIMW OpraHamMu akTMBHO y4acTBOBaTb B MPaBO-
NPVYMEHUTENbHON OesATENbHOCTM, CNOCOOCTBYS TEM CaMbIM Kak 3allMTe CBOUX NMpas, Tak 1
npeceyYeHnto COOTBETCTBYIOLLMX HaPYLLUEHWIA 3aKoHoaaTenbCcTBa. B KOHTEKkcTe npunarae-
MbIX EBpocoto3oM 1 Poccuen ycunuia no passuTtuio YHaCTHOrO aHTMMOHOMOJILHOIO NpaBo-
NPUMEHEHUS N3y4EHME aMEPMKAHCKOro OmnbiTa B AAHHOM cdepe NOo3BONAUT OnpeaennTb
BO3MOXHbIE HanpaBfieHNs COBEPLUEHCTBOBAHMS POCCUNCKOro 3akoHopaTenscTea. lpen-
METOM MPOBEAEHHOIO MCCNeN0OBaHNS SBASETCS aHTMMOHOMOJIbHOE N FPaX4aHCKO-NPoLEec-
cyasnbHoe 3akoHoaaTenbcTBo CLUA, npeueneHTHble pelleHns cyaebHbIx opraHoB, COCTaBIS-
toLLME OCHOBY CUCTEMbI CY0NPOM3BOACTBA MO UCKaM, 3aIB/IIEMbIM B CBAI3W C HAPYLLIEHUSIMU
aHTMMOHOMOJbHBLIX HOPM. Llenbio HacToswern paboTbl BbICTyNaeT onpeaeneHne OCHOBHbIX
0COOEHHOCTEel amMepuKaHCKOro aHTUMOHOIMOJIbHOIO PEryiMpoBaHns 1 NMPaBONPUMEHEHNS,
CMocoOCTBYIOLLMX aKTUBHOMY YHaCTUIO YaCTHbIX CYObLEKTOB B MPOTUBOAENCTBUN aHTUKOHKY-
PEHTHOMY NOBEAEHMIO, MPOBELEHNE CPABHUTENBHOIO MCCef0BaHNS MOAOXKEHWI 3aKOHOAa-
TenbctBa CLUA n Poccuu, kacatoLmxcs cnocoO0B 3aLLlpThl Npas KL, OT MOHOMOJINCTUYECKOM
NeaTenbHOCTU, N NPeASIoKEeHNe BO3MOXHbIX HAanpaBieHNn pasBUTUSA POCCUMCKOro aHTUMO-
HOMOJILHOrO PerynMpoBaHns. B paboTe ncnonb3yeTcs MeToaonornsa GopmasnbHO-10rM4ecko-
ro aHanM3a 1 CPaBHUTENIbHOIO NPaBOBEAEHMS, HTO NO3BOISIET PACKPbITh OPUANYECKYIO CYLL-
HOCTb T€X UJIN NHbIX CMOCOO0B 3aLLMTbI FPaXAaHCKUX MpaB, a Takxke BbIiBUTb 0COOEHHOCTU
rPaXX4aHCKOro Cyaonpom3BOACTBA NO aHTMMOHOMOJIbHLIM UckaM. B pesynbTate musydeHus
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TeMbl CAenaH BbIBOA, O BO3MOXHOCTU COBEPLLEHCTBOBaHMS POCCUICKOr0 aHTUMOHOMOJIbHOMO
3aKoHOOATeNbCTBA, MCXOAs Kak 13 OrbiTa NpaBoBoro perynnposanms CLLUA, Tak 1 ¢ yieTom oc-
HOBOMoOJIaraLLMX NPUHLIMMOB POCCUIACKOrO rpaxkaaHCKoro npaea. Tak, AJis pasBuTms YacT-
HOro NPaBONPUMEHEHNS B chepe 3aLLmTbl KOHKYPEHLMN NPeanaraeTcs yCTaHoBUTh WTpad 3a
HecobnoaeHre B LOOPOBOSIbLHOM Nnopsake 060CHOBaHHbLIX TPeboBaHWi NoTeprnesLlero 1Moo
BBECTW KOMMEHCALMIO 32 HapyLLEeHNe aHTMMOHOMOJIbHOMO 3aKOHOAaTeNbCTBA, B3SIB 32 ee OC-
HOBY, HaNpMMep, pasmep NPUoOLINM NPaBOHaPYLLMTENA 3a COOTBETCTBYIOLMI Nepuom,. Takke
B paboTe caenaH BbiIBOJ, HTO CYLLIECTBYOLLAs B HAcTosLee BpeMs B CLLUA cucTema rpynmnoBbix
NCKOB siBNsieTcst 6onee apPeKTUBHOM C TOUKMN 3PEHNS CTUMYSIMPOBAHUS YaCTHOMO NpaBonpu-
MEHEHMS, YeM NPEeLYCMOTPEHHAS POCCUNCKMM NPOLLECCYaslbHbIM NMPABOM.

KnioueBblie cnoBa

aMeprkaHCKOe aHTMMOHOMOJILHOE 3aKOHOAATENLCTBO, CMOCO0bL! 3aLLUUTLI, B3biCKaHWE YObIT-
KOB, CyObEKTbI NMpaBa Ha MUCK, FPYMMNoBbIE UCKK, LTPadbl U KOMNEHCaLMn

BnaropapHocTu: Ctatba onybnnkoBaHa B paMkax NpoekTa no NoAaepXxke nybnukaumin as-
TOPOB POCCUIACKNX 06Pa30BaTENbHbIX U HAYYHbIX OpraHM3aunii B Hay4HbIX ndgaHusx HAY
BLU3. Crtatbs noarotoBfieHa C UCMOMAb30BAaHMEM CMPaBOYHO-MOUCKOBOM cucTeMbl KOH-
cynbTaHTlntoC.

Ansg untuposauns: VictomuH B.IM. 3awumTta npaB cybbeKTOB OT HAPYLLUEHWNN @HTMMOHOMOJb-
HOro 3aKkOHOAATENbCTBA B NOPSAKE FpaxAaaHcKoro cygonpoussonctea B CLUA // lMpaso.
XKypHan Bbicwel wkonbl akoHoMmukn. 2022. T. 15. N21. C. 232-258. DOI:10.17323/2072-
8166.2022.1.232.258.
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Abstract

American antitrust regulation is a fairly balanced system of legal norms and court
precedents that allows individuals, along with government agencies, to actively participate
in law enforcement activities, thereby contributing to both the protection of their rights and
the suppression of relevant violations of the law. In the context of the efforts made by the
European Union and Russia to develop private antimonopoly law enforcement, the study of
American experience in this area will help identify possible directions for improving Russian
legislation. The subject of this study is the antitrust and civil procedure laws of the United
States, the precedent decisions of the judicial authorities that form the basis of the system
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of legal proceedings on claims filed in connection with violations of antitrust rules. The
purpose of this work is to identify the main features of American antitrust regulation and
law enforcement that contribute to the active participation of private entities in countering
anticompetitive behavior, to conduct a comparative study of the provisions of the US and
Russian legislation regarding ways to protect the rights of individuals from monopolistic
activities, and to suggest possible directions for the development of Russian antimonopoly
regulation. The work uses the methodology of formal-logical analysis and comparative
jurisprudence, which makes it possible to reveal the legal essence of certain methods of
protecting civil rights, as well as to reveal the features of civil proceedings in antitrust claims.
As a result of studying the issues of the topic, a conclusion was made about the possibility
of improving Russian antimonopoly legislation based on both the experience of US legal
regulation and taking into account the fundamental principles of Russian civil law. So, for the
development of private law enforcement in the field of competition protection, it is proposed
to establish a fine for non-compliance on a voluntary basis with the justified requirements of
the victim or introduce compensation for violation of antimonopoly legislation, taking as its
basis, for example, the amount of the offender’s profit for the relevant period. The paper also
concluded that the current system of class actions in the United States is more effective in
terms of stimulating private enforcement than that provided for by Russian procedural law.

Keywords

American antitrust laws, methods of protection, recovery of losses, subjects of the right to
claim, class actions, fines and compensation
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BeepeHue

AnTtumonononbHoe perynnposanue B CIIIA mponuio focTaTOYHO A/INTETbHbII
VI MUHTEPECHBIN MYTh PAasBUTUA U ABIAETCA 3PPEKTVBHBIM MEXaHV3MOM IIPOTH-
BOJIEVICTBYIA Pa3/IMYHBIM pOpMaM IPOABIEHNA MOHOIIOCTIYECKOT JIesITeNbHO-
cTu. B HacTosAIee BpeMA aMepUKaHCKOe aHTMMOHOIIO/IbHOE 3aKOHO/IATeTbCTBO
IpefcTaB/sieT co00I CUCTeMY Mep, HallpaB/IeHHYIO0 Ha obecliedeHne OalaHca MH-
TepecoB YYaCTHIUKOB OTHOLIEHNII KOHKYPEHIIMM Y 3aLIUTY IIPaB X035/ CTBYIOIUX
cyObexTOoB U norpebutesneit. OFHOM U3 BaXKHBIX COCTABIIAIONINX aMePUKAHCKO
CHCTeMBI IIPABOIPUMEHEHNS, B TOM Yuc/ie U B chepe aHTMMOHOIIONBHOTO pery-
NMMPOBAHMA, TPAAULVIOHHO ABJ/IAETCS MOOIIPeHNe U pa3BUTIE YaCTHOTO IPaBoO-
npuMeHeHus (private enforcement), T.e. OCyIIeCTBIsIEMOro IO MHUIIMATVUBE
YaCTHBIX /NI, B 3TOM MOXHO ycMOTpeTh cBOoeoOpasue ¥ YHMKaIbHOCTD IIpOLie-
Aypbl peanusanyy aHTUMOHONONbHBIX HOpM B CIIA, rae Ha Kaxkgoe [eno, Bo3-
Oy>XX/IleHHOe aHTVIMOHOIIOJIbHBIM OpPTaHOM, NPUXOANTCS NpyMepHO 10 mer, MHM-
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IIVVPOBAHHBIX B (efilepaIbHBIX CyZlaX 110 MCKaM YacTHBIX jml [Crane D., 2010:
675-676]. 3necp HabmOaeTCsl M3BECTHOE OT/INYME OT POCCUIICKON (fja 1 eBpo-
IeJICKOJI) 3aKOHO/JATeIbHON JOKTPUHBI ¥ IPABOIPUMEHNUTE/IbHOV IPAKTHUKY, T]ie
VIMeeT MeCTO NpeBaMpOBaHye MyOIMYHO-TIPAaBOBBIX, aMUHICTPATUBHBIX CIIO-
co0OB 3aIMTHI HAPYIIEHHBIX IIPaB. BMecTe ¢ TeM, mpeAcTaB/IACTCS, YTO 3alUTa
IIpaB, OCYLIEeCTB/AeMas 110 MHUIMATYBE YaCTHbIX JINL], 3a4aCTYI0 MOXKET IIPUBO-
AUTH, KAK MUHMMYM, K He MeHee 3QPeKTUBHBIM pe3ynbraTaM. JJokasaTenbcTBO
TOMY MOXXHO HAJTU NIPY aHa/IM3€ aMEPUKAHCKOTO OIIbITa aHTYMOHOIIO/IbHOIO
perympoBaHus. B cBA3K ¢ 3TUM IpefCTaB/IAeTCA JOCTATOYHO NHTEPECHBIM pac-
CMOTPETD CYILECTBYOLIVe B aHTMMOHOIIO/IbHOM 3aKkoHojaTenbcre CIIA mexa-
HI3MBI CTUMY/IMPOBAaHNA YaCTHOTO IIPABONPYMEHEHN, U3YIUTh BO3SMOXKXHOCTU
3aIMCTBOBAHUA OT/E/IbHBIX €T0 ITOI0XKEHNUII C Y4eTOM CIeln(NKI pOCCUIICKOI
TIPaBOBOI CUCTEMBI.

1. Uctopua popmupoBaHns amepuKaHCKOro
aHTUMOHOMOJNIbHOIO 3aKOHOAaTeNbCTBA

Heob6xopumoctp npuHsaTHs aHTUMOHOIONbHBIX HOpM B CIIIA 6bina BbI3Ba-
Ha HapyIlleHl)eM KPYIHbIMI KOMIIAaHVAMY — MOHOIIO/IMCTAMI OCHOB PIHOYHOM
skoHoMuKU. TeHaeHIA MOHONIOMM3anuu, focturmas pacysera B CIIIA B koHIje
XIX Beka, B KauyecTBe 0OOPOTHOII CTOPOHBI MMeJIa pacTyliee o0lecTBeHHOe He-
JIOBOJIBCTBO HELOOPOCOBECTHBIM ITOBEEHVIEM MOHOIIONIT TP OCYIeCTBIEHUN
IpeANPUHIMATENbCKOI eI TeIbBHOCTY, 37I0YIIOTPeOIeHIeM MU PIHOYHOI BJIa-
CTbI0. AMEPUKAHCKOE€ aHTYMOHOIIO/IbHOE 3aKOHOJAaTe/IbCTBO, B IIEPBYIO OYepefb,
OBI/IO HallelleHO Ha pa3BUTHeE JOOPOCOBECTHOV KOHKYpPEHLINN, IpeOTBpallleHue
HEe3aKOHHBIX METOJJ0B KOHKYPEHTHO 60PBOBI ¥ M3HAYATBHO CTAI0 PAa3BUBAThHCS
B IITAaTaX, a He Ha efiepalbHOM ypoBHe. B 1883 r. aHTUTpecTOBCKMIT 3aKOH OBIT
NpuUHAT B mTate Amabama, 3ateM B 1889 r. Kansac u emje 16 mratoB npuHsm
3aKOHBI, O0BABIIAIONINE HAKa3yeMbIM U IIPOTMBO3aKOHHBIM CO3JIaHue TI00BIX CO-
1030B, KaKM-/1160 06pa3oM orpanmumBamyx Toproso [[lorognna V.B., Map-
xoBa E.C., Apepun A.B., 2016: 746-749]. IIpu 3TOM aHTUMOHOIIO/IBHOE PETyIN-
pOBaHIe ABJIAIOCH YacThIO IIPOBOANMBIX B AMepuKe pedopM, HallpaB/IeHHbIX Ha
ob1ee ycuieHne TOCyAapCTBEHHOTO Pery/IpOBaHNsl 9KOHOMUKY U OTpaHNYeHe
B/IMAHNUA KpynHOro kamytana. OJMH U3 aBTOPOB JJAHHOII IPOrpaMMbl peopM
U3BECTHBINI aMepuKaHCckmit ropuct JI. Bpanpmaits Belpaswics ciaemyommM obpa-
3oM: «JIubo y Hac 6ymer memMokpatus, 1160 60raTCTBO, CKOHIL[EHTPUPOBAHHOE B
HeMHOIMX pykax. O6e nenu HegocTvoKMMBD» [ Beprsisekuit JLLT., 2017: 9-12].

B 1890 r. Konrpecc CIIIA npuHAn mmpoko usBecTHbIN 3akoH Illepmana, nosno-
KVMBIINIT Ha4aIo GOpMIPOBAHNIO AaHTMOHOIIOIBHOTO 3aKoHOAaTenbcTBa CIIA
Ha ¢efiepaibHOM ypoBHe. OITHOI U3 IPUYMH €TO IOSABJIEHNA CTajIa JesTe/bHOCTD
TaKoro ruraHTa, kak Standart Oil, koHTpOo/MMpoOBaBLIero mopsnka 90% Bceil He-
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¢renepepabaTpIBaoIell IPOMBIIIIEHHOCT ¥ aKTMBHO 3/I0YIOTPeOIABIIETO
CBOUM JJOMUHUPYIOIIUM IIOTI0>KEHNEM, YCTaHAB/IMBasA IIOBBIIIEHHBIE Tapydbl Ha
TPaHCIOPTUPOBKY He(TH [JIA CBOMX KOHKYPEHTOB U JOOMBasCh pasopeHus 60-
jiee MeJIKMX KOMIIaHUil. B nureparype oTMedaeTcs, 4TO NPy NPUHATUM 3aKOHA
[llepmaHa aMmepyKaHCKYE 3aKOHO/IaTe/IV OOPAaTIINCD K OIIBITY aHIIMIICKOTO HOP-
MaTMBHOTO akTa — Statute of Monopolies, mpuHATOro 6pUTAHCKUM MapIaMeH-
TOM B Jja/IeKOM 1623 I. 1 yCTaHOBMBIIETO IIPABO JII0O0T0 CyObEKTa, HOCTpafiaBIle-
rO OT He3aKOHHBIX JIeICTBUII MOHOIIONNY, BEPHYTb cebe IpUIMHEHHbIe YOBITKM B
TPOJHOM pasMepe, a TaK>Ke B3bICKaTh BbI3BaHHbBIE CY/IeOHBIM pasbypaTe/IbCTBOM
pacxozbl B iBoiHOM pasMepe [Baker D., 2004: 379].

CornacHo naparpagam 1-3 3akoHa [llepmaHa, 10601t JOroBOp, 0OBEAVHEHVIE
B (popme TpecTa MM B Kakoii-nm6o MHOM ¢popMe MO0 CrOBOP € IIe/IbI0 OTPAHU-
YNUTh TOPTOBJIIO VIV KOMMEPYECKYIo JiesiTeNnbHOCTh Ha Tepputopun CIIA mubo
C MHOCTPAaHHBIMY TOCY[ApCTBAaMV OO'bABIIAIOTCA He3aKOHHBIMM U 3aIIPeIalOTC.
3a moyfo0HbIe IeTICTBYA, A TAK)Ke 32 MOHOIIOIM3AIIVIO /100 MOBITKY MOHOIIO/N -
3aIuy KaKkoil-1mm6o chepbl TOPTOBIIN WV KOMMEPYECKOI JeATeTbHOCTI IIpemyc-
MOTpeHa BO3MO>KHOCTb IIPMBJIeYeHNA K YTOJIOBHOI OTBETCTBEHHOCTY C Ha3Haye-
HyeM ITpada Wy TIOPeMHOTO 3aKIoueHnA. JleficTByIoIas B HaCTOsAIIee BpeMs
pefaKIys JaHHBIX HOPM IpegycMarpuBaet mrpad go 100 MIH. JOMIapoB ¢ KOp-
nopanuii 1 1o 1 M/IH. HO/UIapoB ¢ PU3MYECKUX JINLL, @ TAKXKe JIMIIeHIe CBOOOIBI
Ha cpok f1o 10 net'. ITaparpad 7 3akoHa IllepMaHa B OCHOBHOM BOCIIPMHSI IIO/IO-
JKeHMe aHrmmrickoro Statute of Monopolies, ycraHOBUB, 4TO 106071 CyO'bEKT, O13-
HeCy WIM MMYILEeCTBY KOTOPOTO NPUYMHEHbI YOBITKY B pe3yIbTaTe HapYIIeHV
AHTVMOHOIIO/IBHBIX IIPe[ICAHNI, VIMeeT IIPaBO OOPATUTLCA C MICKOM B JII000IT
okpy>xHoI1 ¢y, CoeguHeHHbIX LIITaTOB, Ifle HAXOAUTCSA WV IPOXKMBAET OTBETUYMK
U TIOTTy4UTDb BO3MellleH)e, B TPM pa3a IpeBbllIaliee CyMMY IIPUYNHEHHOTO eMy
yiep6a, IOMIMO CTOMMOCTY CY[ieOHBIX PacXOf[OB U BOZHATPAXK/EHNS a[jBOKATA.
Takum 06pazom, OTepHeBIIM OblTa IPeJOCTaB/IeHa BO3MOXXHOCTD B3bICKaHNsA
IPUYMHEHHBIX UM HapylIeH)eM aHTVMOHOIIOIIbHOTO 3aKOHOJATe/IbCTBA YOBIT-
KOB B TPOVIHOM pa3Mepe, OJHAKO BO3MeIl[eHMe CyIeOHBIX U3TepKeK IpefycMa-
TPUBAJIOCh B OIHOKPATHOM, a He B IBOJTHOM pa3Mepe.

Bniocnencreum amepukanckuit Konrpecc npuHAmm fpyrue BaKHble HOpPMaTUB-
HbIe aKTbl, B TOM 4rcrie 3akoH Kieiitona (1914), 3akon o ®enepanbHOI TOProBoil
komuccun (1914), 3akon Pobuncona-ITatmana (1936) u 3akoH Lemnepa-Kedo-
Bepa (1950), momojHMBIIVE M pasBUBLINE CUCTEMY aHTMMOHOIIONIBHOTO pery-
muposanus CHIA. ITomumo storo B CIIIA TpaiULIMOHHO Ba)KHYI0 PO/Ib UTPAET
IpeleeHTHOe Peryl1MpoBaHue OTHOIIEHNI KOHKYpPEHIUH, IPOAB/IAKILeecs Ha
ypoBHe pemenuii Bepxopaoro Cyga CIIA, npuHuMMaeMbIX P pacCMOTPEHUN

! 3akown lllepmana. [leiictByromast pegakuns. Available at: URL: https://www.law.cornell.edu/
uscode/text/15/1 (mata obpamuenns: 10.04.2021)
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KOHKPEeTHBIX Jie/l ¥ BIOC/IECTBUY IPVMEHAEMBIX CyZlaMJl PasINIHbIX VMHCTaH-
uuii. [TapanienbHO ¢ BeATeTbHOCTBIO 3aKOHO/JaTe/IbHBIX OPTaHOB Pa3BUBA/IACh U
TeopeTnyecKas JOKTPVHA aHTMMOHOIIOJIBHOTO PeTy/INpPOBaH, I7ie IOCTEIIeHHO
OCHOBHOJ1 aKII€HT CMEIIa/ICsl B CTOPOHY 9KOHOMIYECKOTO aHa/M3a PbIHKA I OTIpe-
Jie/IeHs] 9KOHOMUYECKOil 000CHOBAaHHOCTH MOBEIEHN CYyOBEKTOB, a B KaUuecTBe
OCHOBHOI1 I1e/IV PETY/IMPOBaHNs B HACTOsIee BpeMsI IPU3HAETCS MaKCUMaIbHOe
noBbILIeHNe 61arococtosinus norpebureneir [Dabbah E., 2019: 138-139].

Opranamy aHTMMOHONONBbHOTO KOHTpossA B CIIA sBnsA0TCA AHTUTpPECTOB-
cKkui1 otfen Munucrepcrsa roctuyun 1 PefepanbHas Topropas komuccuss. OHu
BHOCSAT BECOMBIN BKJIaJ] B pean3aliio FOCyAapCTBEHHO aHTUMOHOIIO/IBHOIA TT0-
mtuku [Kovacic W., 2003: 377-478]. AHTUTPeCTOBCKUII OTHE IPOVN3BOANT YTO-
JIOBHOE TIpec/iefjoBaHNe 3a HapylIeHVsI aHTMMOHOIIO/IBHOTO 3aKOHOJIaTe/IbCTBa,
BO30Y>KfIasi COOTBETCTBYIOLIVE Ie/la U YIaCTBYs B UX CYAeOHOM pacCMOTPEHUN.
Taxke B KOMIIETEHIMIO OTJe/la BXOUT IpebsiBlIeHNe IPaXJaHCKO-TIPaBOBbIX
uckoB. QemepanbHasd TOProBass KOMUCCUA OCYIIECTB/IAET aIMMUHUCTPATUBHBIN
HaJ30p 3a COOMIO/IeHNeM aHTVIMOHOIIOJIBHOTO 3aKOHO/aTe/IbCTBA Y TP OOHAPY-
YKEHMU HapYIIeHMIT MOXKeT JOOVMBAaThCA KaK UX JOOPOBOTBHOTO YCTPAHEHM S, TaK
VI 3asIBJIATD QIMUHICTPATUBHBIE >Ka/lOOBI, pacCMaTpyBaeMble CY[bsIMU 110 aiMMI-
HIICTPATVBHBIM Jie/IaM, MO0 MHULIMMPOBATH VICKI O HAPYIIEHN aHTVIMOHOIIOb-
HOTO 3aKOHOJIaTe/IbCTBA B IOPSIZIKe IPAXXJAHCKOTO CYAOIPON3BOJCTBA.

2. 3awnTa NnpaB CyObeKTOB OT HapyLUEeHUM
AQHTMMOHOMNOJIbLHOIO 3aKOHOAAaTEeNbCTBA U NINLA,
ynpaBOMOY€HHbIE Ha NpeaAbAB/IeHue
COOTBETCTBYIOLNX UCKOB

2.1. CnocoObl 3amTbl NpaB CyObLEKTOB
no amepuKaHCKOMY aHTUMOHOMNOJIbHOMY 3aKOHOAATENIbCTBY

VickoBoe IpoM3BOACTBO IO AenaM 00 aHTUTPeCTOBCKMX HapymieHysax B CIIIA
ABJISIETCS. BXKHBIM 9JIEMEHTOM CHUCTEMBI 3alINTHI IIpaB cyObekToB. Cpeny pas-
JINYHBIX VICKOBBIX TPpeOOBaHMII I/ITABEHCTBYIOIIee MECTO TPAAMUIMIOHHO 3aHUMAIOT
VICKM O B3BICKAHMY NPUYMHEHHBIX YOBITKOB. VICXOfs M3 cofep>KaHMsI COOTBET-
CTBYIOIIMX HOPMAaTUBHBIX IPEAIMCAHNUI M IPAKTUKY UX IIPUMEHEHNA CyeOHbI-
mu opranamu CIIIA, cdhopmmpoBancs psj BaXKHBIX IPaBI/I B3bICKAHNUA YOBITKOB,
IpUYMHEHHBIX aHTUMOHOIIO/NILHBIM IpaBoHapylleHueM. IIpexxae Bcero, aHTU-
MOHOIIO/IbHBIE YOBITKM B3bICKMBAIOTCSI B TPEXKPAaTHOM pasMepe. [laHHas HopMa
cogepxurca B § 4 3akona Kineitrona u § 7 3akoHa Illepmana. Takoe B3bickaHUe
YOBITKOB paccMaTpyUBaeTCs B aMEPUKAHCKOI I0PUINIECKOIl TUTepaType B Kade-
CTBE OJHOTO 13 Ba)KHBIX 5JIEMEHTOB CHCTEMbI YaCTHOTO IIPABONIPUMEHEHN A, KO-
TOPBIIT 00ecIedrBaeT, B IEPBYIO OYepe/ib, BBIIOTHEHE (PYHKINM Clep>KIBaHVIA
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(deterrence), mpemoTBpalleHNsI HAPYLIEHUII aHTUTPECTOBCKOTO 3aKOHOMATENb-
crBa [Huffman M., 2018: 113].

9TO 00YC/IOB/IEHO TeM, YTO MOTEHI[MA/IbHBI HAPYIIUTENb Oy/ieT COM3MepSTh
[OJTy4aeMble OT HapyIIeHVA BBITOAbI C BEPOATHOCTHIO PACKPBITUA €T0 He3aKOH-
HOJI TIPaKTUKM, IOCKO/IbKY IIOKa BEPOSITHOCTb PACKPBITUA €ro AelicTBUIl Oyner
MEHbllle TTOTEHLIMAIbHO M3BJIEKAEMBIX [IOXO/IOB, HAPYLIUTEIb VIMEET CTUMYI K
IIPOJO/DKEHNIO TPOTUBONpPaBHON npakTukyu [Posner R., 2001: 60-61].Takne
YOBITKY BBIIOMHAIOT M (QYHKIVIO HaKa3aHUs NUIA 32 HapylIeH)e aHTMMOHO-
IIOJIBHOTO 3aKOHOZIaTeNbCTBa. Tak, amepukanckuit cyapss O’Konnop pan cneny-
IOLIYIO XapaKTePUCTUKY IOPUANYECKON CYI[HOCTY ITPadHBIX YOBITKOB: «OCHOB-
HBIM OT/INYMeM IITPaHBIX YOBITKOB OT YOBITKOB KOMIIEHCAI[MIOHHBIX, KOTOPbIe
MIO3BOJISIOT YCTAHOBUTD CYMMY JIeICTBUTE/IbHBIX (PMHAHCOBBIX IIOTEPh CTOPOHHI,
SABJIAETCA TO, YTO OHM OBUIN CIIEIVIaIbHO pa3paboTaHBI J/IsI TOTO, YTOOBI ITOBep-
THYTb OTBETYMKA JOIIOJTHUTE/IbHOMY HaKa3aHMI0 IOMUMO B3BICKaHN BO3Mellle-
HUs IPUYMHEHHOTO Bpefja Ji/Isl TOTO, YTOOBI CTA/IO SICHO, YTO JesHVe OTBETYMKA
JIOTIOJTHUTETIBHO 3acTy>XKuBaeT nopuuauusi» [A6ononns I.O., 2015: 242]. Bmecre
C TeM, B COOTBETCTBUM C MTOC/IEMHUMM U3MeHeHsAMHU B 3akoHomaTenbcTBe CIITA
ML, JOOPOBOIBHO PAaCKpbIBIINE CBOE YJYacTVe B HAPYLIEHUY aHTVMOHOIIO/Ib-
HOTO 3aKOHOZIaTe/IbCTBA ¥ CIOCOOCTBOBABIIINE YCTAHOBJICHNIO MHBIX YYaCTHUKOB,
BO3MEIAIOT IPUYMHEHHBIN yIep6 B OJHOKPATHOM pa3Mepe, a TAK)Xe He OTBeva-
I0T IIepef] CY0M CONMMAAPHO ¢ MHBIMM yuacTHUKaMu [PygommHzo B., Hymeposa A.,
2010: 49].

Pacyer 1 000CHOBaHMe TOYHOTO pasMepa HACTYIMBILINX YOBITKOB sIBJISET-
Cs1 JOCTAaTOYHO HEIPOCTBIM JIe7IOM, OCOOEHHO IO TaKOJ KaTeropuiu CIOPOB, Kak
AHTVMOHOIIO/IbHBIE IIPABOHAPYIIEHMs], KOTOpble TPeOYIOT aHann3a 3HAYUTENIb-
HOTro 06beMa MHPOPMALNMM O COCTOSIHUM PBIHKA, YPOBHE IIeH, 9KOHOMMIYECKIX
IIOC/IEAICTBUAX TOTO VIV MHOTO ITOBEeJeHNUA XO3SACTBYIOIUX CYyO'beKTOB. B 1emsax
obJeryeHs1 JOKa3bIBaHMsI IIOHECEHHBIX YOBITKOB Y HEIONYLIEHNA YXOa IIPaBo-
HapYIINTENA OT OTBETCTBEHHOCTH B cyfeOHo1 mpakTuke CIIIA ycraHOB/IeH cTaH-
IapT «CIPaBeI/INBOTO U Pa3yMHOTO YMO3aK/IIOUeH I, IIPe/JIIOTAraloNIVIi OL[eHKY
IPUYVHEHHBIX YOBITKOB C Y4eTOM KaK IIPSAMBIX, TaK I KOCBEHHBIX JI0Ka3aTe/IbCTB
[baxaeBa A.B., 2015: 77 ]. Tax, o meny Bigelow v. RKO Radio Pictures, Inc. cyne6-
Hble OpTaHbl YKas3aji, YTO MPUHIUIIBI CIPABEeIMBOCTY U IyOIMYHOTO MOPsKa
TpeOYIOT, YTOOBI PUCK HEOIIPeIeIeHHOCTI pasMepa YObITKOB BO3JIarajicsi Ha OT-
BEeTYMKa, a He Ha ucTia. O6paTHOE PUBOAMIO ObI K TOMY, YTO OTBETYMKY OCTa-
Ba/IVICh OBI IIPM CBOMX JIOXOJAX, HECMOTPsI Ha yObITKM UX >xepTB [Crapukos A.B.,
2020: 129-130].

C fpyroit CTOpOHBI, M3MUIIHUI CyO'beKTUBU3M CyHZeOHBIX OPTaHOB MOXKET
CTaTh IPUYMHOI TOTO, YTO IPUCYKAEHHbIe MITpadHble YOBITKM OKaKYTCS He-
COpa3MepHBIMIU XapaKTepy MOIYLIEHHOTO IIPaBOHAPYIIEHNS ¥ TeM CaMbIM IIO-
CTaBAT TOJ, COMHEHNE CIIPaBeIMBOCT MPUHATOTO pelieHus. [loHnMas gjaHHoe
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ob6¢crositensctBo, BepxoBusiit Cyn CIIIA ykasas, 4To Ipu pelieHUy BOIPOca O
HIpUMeHeHNN ITPapHbIX YOBITKOB HEOOXOAMMO YYMTHIBATh KaK HaIM4ye pas-
YMHOT'O COOTHOILIEHNS MEX/Y CyMMOJI IITPadHBIX YOBITKOB ¥ BPELOM, KOTOPBbII
OBUI IPMYMHEH OTBETYMKY /MO0 MOT ObI OBITh MPUYMHEH, TaK U PSJi MHBIX 00-
CTOSITENbCTB (CTereHb COLMAIbHON OMIACHOCTH ITOBEEHNUsI OTBETUYMKA U ero IIPO-
IOJDKUTEIbHOCTD, CT€NIeHb BYHBI OTBETYNKA, pa3Mep HellPpaBOMEPHBIX TOXOI0B,
TI0/Ty9€HHBIX OTBETYMKOM, ero GMHAHCOBOE MOJI0XKEHe, 00Ijas CyMMa CyIeOHbIX
pacxopoB 1o geny). [Ipu arom B CIIIA BbICKasbIBaeTcs IpefioKeHne 06 orpa-
HIYeHNM Ha QeiepasbHOM YpOBHE NpeJeIbHOTO pasMepa MTPadHbIX YOBITKOB,
B3BICKVBa€MBIX B paMKax offHOro fena [A6ononuH I.0., 2015: 244-245]. OpHako
IPVMEHNUTE/TBHO K aHTYMOHOIIOJIbHBIM YOBITKaM CyfeOHas JVICKpelysi OTpaHu-
YeHa, TOCKOJIbKY VX TPeXKPATHBII pa3Mep YeTKO 3aKpeIIeH HOpMaTUBHO.

Kpome Toro, mpyu B3bICKaHNM YOBITKOB, BBI3BAHHBIX HAPYIIEHMEM aHTUMOHO-
[I0/IbHOTO 3aKOHOJ[aTe/IbCTBA, AMePUKAHCKasi [IPaBOBas JOKTPIHA IIPEIIOIAraeT Co-
OmofieHNe 1 psfa APYTUX IPaBIWL: IpaByyIa npsmoro Bpena (direct injury),mpaswia
HeoOXO/[IMOCTY Ha/IM4uA aHTMKOHKYpeHTHOTO addekra (antitrust injury), a Takxe
IpaBWIa «1jeeBoit obmacty» (target area). [IpaBuio BosMelleHMst IPsSIMOTO Bpeaa
IPEJIoIaraeT, YTo C 3asB/IeHMEeM O B3bICKAHUY aHTVIMOHOIIO/IBHBIX YOBITKOB OJI-
KeH 00paTUThCSA UMEHHO TOT CYO'beKT, KOTOPOMY IIPSMO Vi HEIIOCPEACTBEHHO OHM
ObUIM TIpUYMHeHbl. [laHHOe MpaBWIO Hambosee 4eTKO OblIo cHOpMYIMPOBAHO
npu paccMoTpenun gena Loeb v. Eastman Kodak, rie cyn ykasan, uro akunonep
/m60 KpeAUTOp KOMIIAaHWM, CTaBllIeil 6AHKPOTOM B pe3y/IbTaTe HapyLIEHUS OT-
BETYMKOM aHTMMOHOIIOJIPHOTO 3aKOHOJaTe/IbCTBA, TeM He MeHee, He BIIpaBe Tpe-
0oBaTh BO3MellleHNs eMy YObITKOB Ha ocHOBaHMM 3akoHa IllepmaHa, MOCKONBKY
AQHTUKOHKYPEHTHbIe HeVICTBMs ObUIM HAIpaB/IeHbl He IIPOTYUB JCTIA, a IIPOTUB
KOMITaHUY, ¥ BpeJ], IPVYMHEHHBII VICTIY B pe3y/ibTaTe ee GaHKPOTCTBA, SABJIACT-
Cs1 OTIOCPENOBAHHBIM ¥ KOCBeHHBIM. C YICKOM O BO3MeIIleHNY aHTIMOHOIIO/IbHBIX
YOBITKOB MMeeT IpaBO OOpPAaTUTHCS caMa KOMIIaHWS B JIMIe YIIOTHOMOYEHHOTO
cybpexra’.

[TpaBWI0 HEOOXOAMMOCTY HAIN4MA AaHTUKOHKYPEHTHOTO 3¢ deKTa 03HavaeT,
4TO JINILO, 3adABJIAI0lIee TpeOOBaHME O BO3MEIIEHN) YOBITKOB, JO/DKHO JOKa3aThb
He TOJIbKO HACTYIUIEHME Bpefja OT JeiCTBMIT, (OPMaNTbHO 3alpeleHHbIX aHTH-
MOHOIIO/IbHBIM 3aKOHOJATe/IbCTBOM, HO M TO, YTO TaKMe HEVICTBUSA HeTaTVBHbBIM
006pa3oM OTpaKaloTCsl Ha KOHKYPEHLIMN, IPUBOAAT K ee CHYDKeHMI0. B yacTHO-
cry, B fgene Atlantic Richfield v. USA Petroleum mcrer; npegbsBuI K OTBETIMKY
TpeboBaHIe O BO3MellleHN YOBITKOB B CBsA3M C HapyiueHreM § 1 3akona [llepma-
Ha, KOTOPOE, TI0 MHEHUIO JICTIIA, BBIPA3M/IOCh B YCTAHOBJIEHUY OTBETYNKOM B CO-
IJIAIIEHUSAX CO CBOVMMIU JAVJIepaMyl MAaKCYMa/IbHOI LieHbI ITepelpoiaXy OeH3IHa,

? Loeb v. Eastman Kodak Co., 183 F. 704 (3d Cir. 1910). Available at: URL: https://casetext.com/
case/loeb-v-eastman-kodak (mara ob6pamenus: 10.04.2021)
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4TO, B CBOIO OY€peib, OBJIEK/IO yBemdeHre 06 beMa PO3SHUYIHBIX IPOfjaK OeH3u-
Ha UCTLA U ero Joiu Ha peiHKe. [Tpu arom kommanus USA Petroleum siBnsmace
KOHKYPEHTOM AMIEPOB OTBETUYNMKA HAa PBIHKE PO3HMYHON TOPTOB/IM OEH3VHOM.
B cBoem pemntenun no ganHomy geny Bepxoshbrit Cyp CIIA daxTudeckn mpusHan
¢axr Hapymenus § 1 3akona lllepmaHa, 3ampenaonero eHOBbIE COTTIAIICHMA.
OpHaKo B Y/JOBIETBOPEHMM MCKOBBIX TPeOOBaHNIT OBIIO OTKAa3aHO CO CCBUIKOI Ha
TO, YTO AaHTUMKOHKYPEHTHBIII BpeJl, TOJJIeXKAINil B3bICKAaHNIO, — 3TO TOT yIiepo,
KOTOPBIII COOTBETCTBYIOIIEE 3aKOHOJATEIbCTBO ObIIO BBI3BAHO IIPEJOTBPATUTD, &
BO3MelljeHNe YOBITKOB, IOHECEHHBIX B pe3y/IbTaTe OOBIYHOII IPOIOJDKAOLIeNiCA
KOHKYPEHIIUY, IPOTMBOPEYNT CyTH aHTMMOHOIIOJIbHOTO 3aKOHO/IATe/IbCTBA.

[TpyMeHNTENBPHO K pacCMaTPMBAEMOI CUTYallMl YCTAHOBJIEHME MAaKCHMab-
HOJI LI€HbI NEPENpPOaXM TAKOTO IOJJIEXAIIEr0 BO3MELIEHNIO Bpea /i MCTLA
IIOBJIEYb HE MOTJIO, IOCKOJIBKY HeVICTBMS OTBETYMKA He OKa3asiy KaKoro-mbo He-
6/1aronpusATHOTO BO3/IeVICTBYS Ha IUIEPOB WK moTpeburerneit. bonee Toro, 1ieHo-
Bas IONNTUKA OTBETYMKA IIPVBeETa K COKPALIEHNIO IPOIaK OeH3MHA OT/Ie/IbHBIM
KPYIIHBIM JJ/IepaM, KOTOpPbIe, B CBOIO OYepefib, He MOITIM IIPe[IOKUTD IOTpe-
OUTEIAM >Ke/TaeMblil YPOBEHb CepBIICa, OTYETO MCTel] flaxke Bbinrpan. Cyx Takxe
OTMETWI, YTO CHYDKEHMeE LIeHbl /ISl pacIIpeHns Ou3Heca 9acTo ABJISETCS CYThIO
KOHKYPEHIUY, @ HM3KVE L|eHbl BBITOIHBI NOTPEOUTENAM HE3aBUCKMO OT TOTO,
KaK OHM YCTaHOBJIeHBI. IIoka He HOKa3aHO XVIIHMYECKOTO IIeHOOOpa3oBaHMNS,
TaKye NeVICTBUSA He YIPOXKAIOT KOHKYPeHLMN’. AHAJIOTMYHBIN BBIBOJ, 00 OTCYT-
CTBUU Bpefa I KOHKypeHIyu ObUT cienal u 1o geny Brunswick Corp. v. Pueblo
Bowl-O-Mat, Inc, rie Bepxosnerit Cyn CIIIA, oTkasbiBas B MCKe, YKa3all, 4TO He-
3aKOHHBIMM SABJIAIOTCSA JINIIb T€ CIVAHNA U MOI/IOIIEeHNA, KOTOPbIe UMEIOT aHTHU-
KOHKYPEHTHBIT 9QdeKT, 1, JasKe eC/Ii y UCTIA I BO3HUKAIOT KaKye-TO YObITKM B
pe3y/bTaTe JAeiiCTBUIT OTBETYMKA, TO OHYM 0053aTe/IbHO HO/DKHBI OBITH BBI3BAHBI
ocnabieHneM, a He yCuIeHeM KOHKypeHIn®.

JHTepecHOI OCOOEHHOCTHIO COBPEMEHHOIO aHTMMOHOIIOJIBHOTO IIPaBO-
IpUMEHEHNsA ABNIAETCA TO, YTO aMePMKAHCKNe CY/ibl CKeITUYECKM OTHOCATCA K
AHTVIMOHOIIO/IPHOMY YILepOy, IPUYNHAEMOMY MHHOBAIMAMU M KOHCTPYKTUB-
HBIMM OCOOEHHOCTSIMM HOBBIX IpoAyKToB. Tak, Kinder Start, Be6-caiiT nmomcka
TOBApOB M YCIYT JIA AeTel, MOfa/l YacTHBIN MCK npoTuB Google 3a MONBITKY
MOHOIIO/IM3ALUY ¥ MOHOIO/IM3AIMI0 PHIHKOB B HapyllIeHMe maparpada 2 3ako-
Ha [llepmaHa. YTBepkanoch, 4ro Google MaHMITY/IMpPOBaT CBOMM a/ITOPUTMOM
PAaH)XMPOBaHMA CTpaHMIL, YTOObl moHM3uTH peiitnHr Kinder Start B momcke, a
TaK>Ke YCTaHOBWJI BBICOKYVIE PAaCLIEHKY 3a pasMelljeHe MHPOpMaLN peK/IaMHOTO

* Atlantic Richfield v. USA Petroleum, 495 U.S. 328 (1990). Available at: URL: https://supreme.
justia.com/cases/federal/us/495/328/ (mata obpamenusi: 10.04.2021)

* Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977). Available at: URL: https://
supreme.justia.com/cases/federal/us/429/477/ (gara obpauenus: 10.04.2021)
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XapakTepa. ITO CHU3WIO HocenaeMocThb Beb-caiita Kinder Start u mpusesno k mo-
Tepe KOMMepYeCKIX JOXO/0B J JOXOJ0B OT peknaMbl. OTHAKO VICK OBUI OTK/IOHEH
®epepanpabIM cyfioM CeBepHoro okpyra Kamdopuym. B uncne npuyans oTkasa
B JICKe OBUIO YKa3aHo, 4To y Google He 610 KOHKPETHOTO HaMepeHMsI MOHOIIO-
NM3MPOBATh PBIHOK, MOCKONbKY Kinder Start He gokasas, 4TO OH KOHKYpUpYeT C
Google; mpocroe ycTaHOB/IEHVE BBICOKUX IIeH He ABJIAETCS HapylleH)eM aHTIMO-
HOIIO/ILHOTO 3aKOHOJATeIbCcTBA U Ipu 9ToM Google He 00s3aH MOMOTraTh CBOEMY
BO3MO>XHOMY COIIepHUKY; gaxke ecnu Kinder Start 6yzer yjaneH ¢ pplHKa, 9TO He
ABJIAETCA TEM ylepOOM, KOTOPBIl aHTMMOHOIIO/IBHOE 3aKOHOJATEIbCTBO IIbITA-
eTCsl PeOTBPATUTD, IIOKA KOMIIAHMA He JOKaXKeT, YTO TaKoe yfa/leHNe BpeauT
6marococrostumio notpebureneit [Lancieri F., 2019: 44-45].

[IpaBuio «1eneBoit 06macTu» B KAKOM-TO CMBIC/IE IIPUMBIKAET K IIPABUITY O
HEeOOXOJVIMOCTY TOKa3bIBaHUA aHTVKOHKYPEHTHOro 3¢¢deKTa, IMOCKOIbKY ero
CYTb 3aK/II0YaeTCs B TOM, YTO IIPAaBOM Ha MCK O BO3MEIIeHN) aHTVMOHOIIO/IbHBIX
yOBITKOB 06/amaeT CyObeKT, OCYLIeCTBIIAIOINI AeATeTbHOCTD B TOJ 00/1acTy, B
KOTOPOJI IPOABMINCh AHTUKOHKYPEHTHbIE ITOC/IeICTBIUA MOBeleH ) IPaBOHApPY-
mresns. B gene Conference of Studio Unions v. Lowe’s Inc. cyx paccmatpuBant 3a-
sIB/IeHNEe 00'beiTHEeHMsI IPOQCOI030B PAOOTHIKOB KMHOMHYCTPUY U OTAE/IbHBIX
4JIEHOB IPOQCOI030B, KOTOpble OOBVHMIN TPYIIY KPYHIHBIX KMHOKOMIIAHUI 1
acconyaryio pabOTHUKOB, 3aHATHIX B cepe KMHOIIPOU3BOACTBA, B 3aKTI0UYEHNN
OrpaHNYMBAIOLIET0 KOHKYPEHIIMIO COTIallleHns. B paMKax JaHHOTO COITalleHns
KIHOKOMITAaHMY TIPUHSAMN 005A3aTeNbCTBO NPVHMMATD Ha PaboTy IpuU Ipous-
BOJACTBEe (WIbBMOB JIMIIb YWICHOB aCCOLMAIMM, & aCCOLMALNA, B CBOIO O4Yepesib,
IO/DKHA ObIa BO3JEPXKMBATBCA OT NPENOCTABICHNS KOHKYPEHTAaM 3TUX KIMHO-
KOMITaHU KBamupuUIMPOBaHHBIX paOOTHUKOB U TPeOOBATh OIIATHI TPYZA CBOUX
4JIEHOB I10 607Iee BBICOKVMM paclieHKaM. ITO JO/DKHO OBIIO IPUBECT K COKpallle-
HIIO TIPOM3BOJCTBA (PMIBMOB KOHKYPEHTaMM JAHHBIX KPYIIHBIX KTHOKOMITaHUIA.
JlelicTBYA OTBETYMKOB, II0 MHEHMIO 3asBUTE/IEl, IPUYMHIIIN UM yiiepb B Buje
norepy wieHaMy Ipodcoro3a 3apabOTHON IUIAThl BCIEACTBYME UX YBOJIbHEHVIA
KMHOIIPOM3BOAUTENAMY —y4aCTHMKAMM CTOBOPa, a TAK)Ke B BUJle TIOTepU JOXO-
0B 00'befiHeHVeM PO COI030B B 1[€/IOM I10 IIPUYMHE YMEHbIIEHNUs KOINYeCcTBa
4JIEHOB ITPO(COI030B B CBSA3M C X BBIXOJOM.

I[To uroram cype6HOTO pasbuparenbcTBa B McKe 6bUIO oTKasaHo. Cyp oTMe-
TWIL: XCTEI] JO/DKEH JI0Ka3aTb, YTO OH HAXOAUTCA B TON cdepe 9KOHOMMUKM, KO-
TOPOIL YyTpoXKaeT HapylleHNue YCIOBMII KOHKYPEHII. B mpoTuBHOM ciydae oH
He MOXKeT IOCTPAZIaTh TOJIBKO «IO MPUYMHE» Yero-nmnbo 3aIlpeljeHHOro aHTH-
MOHOIIO/IBHBIM 3aKOHOJATEeIbCTBOM. [/ TOTO, YTOOBI MME/NINCh OCHOBAHMSA 1A
VICKA O B3BICKQaHVM aHTVMOHOIIOJIbHBIX YOBITKOB, MICTIy HEOOXOAMMO TOKa3aTh He
TOJIBKO TO, YTO OJJHOII U3 IieJIeil CrOBOPa ObIIO OrpaHNYeHNe KOHKYPEHIIVN, HO 1
TO, YTO IIPUYNMHEHNE eMy Bpefia ObI/I0 00BEKTUBHO 3aKOHOMEPHO, a He CITy4alfHo.
31ech e VICTIBI YIaCTHMKAMU PBIHKA ITPOM3BOACTBA U IIPOKaTa KMHOMW/IBMOB

241



lMpaBo B coBpeMEHHOM MUpe

He SIBJIS/IVCH, MY SIBJISULVICD, TIPEXK/ie BCero, KNHOKOMITAaHNH, TIPOTUB KOTOPBIX 1
OBbI/IO HAaIIPaBIEHO YKa3aHHOE COIIAIIeHe’.

YObITKY, IPUYMHEHHbIE HApYIIeHNeM aHTUTPECTOBCKOTO 3aKOHOIATENbCTBA,
MOTYT BBIp@XKaTbCs KaK B BUJE peajibHOro yiiepba (Hampumep, IeperiaTta 3a
IPUOOPETEeHHBIII 10 MOHOIIOTIBHO BBICOKOII IleHe TOBap), TaK 1 B BUJIE YIIYIEH-
HOJI BBITOJBI (HemosnydeHHas npu6buib). [ToMmumo Tpe6oBaHMA O BO3MelIeHUN
YOBITKOB CyOBEKTBI, IOCTpafiaBIlINie OT HAPYIIEHUIT aHTUMOHOIIOTIBHOTO 3aKOHO-
JlaTe/IbCTBA, BIIPaBe 3asABUTH U MHbIe TpeboBaHuA. OCHOBaHMEM I MOJOOHBIX
UCKOB OyzieT cy>xuTh naparpa¢ 16 3akona KieiiToHa, COITaCHO KOTOPOMY JIHO-
60e dpusnyeckoe MOO PUAMYECKOE TNIO MMEET IIPABO MOAATH MICK U MOTYIUTh
cymeOHbIiT 3amper B moboMm cyme CoenuHeHHBIX 1IITaTOB, MMeOIIeM HOPUCAUK-
VIO HaJl CTOPOHAMI, B C/Ty4ae BO3HMKHOBEHNA yIlljepOa VIV Ha/IM4nsA yTPO3bI €T0
IPWYVHEHNA B pe3y/IbTaTe HapyIIeHsI aHTVIMOHOIIOTIBHOTO 3aKOHO/IaTe/IbCTBA.

Takne cymeOHbIe 3alIpeTbl MOTYT BBIPAXKATbCsl B BO3/IOXKEHMN HA OTBETUYMKA
00513aHHOCTY IPEKPATUTH POTUBOIIPABHOE MTOBeIeHNe MO0 00SI3aHHOCTH [iel-
CTBOBATb OIIPe/ie/IeHHbIM 00Pa3oM B I[e/IsIX COXpaHEeHsI KOHKYPEHIINN Ha PhIHKe.
Curyanumnn, 1o KOTOpPbIM MOTYT OBITb BbIHECEHBI Cy[ieOHbIe 3alIpeThl, a TAKXKe UX
cofiep>KaHIe 3aKOHOJATe/IbCTBOM JIETA/IbHO He Per/IaMeHTUPYIOTCS. DTO M03BO-
JIA€T CeaThb BBIBOJ, 00 YHUBEPCATBHOCTY JaHHOTO CIIOC06a 3alUThI ¥ BO3MOXK-
HOCTHY €T0 MCIIO/Ib30BAHV UCXO/ 13 0OCTOSATENbCTB.

Kpowme Toro, BaxkHy10 posib B obecriedeHny 9¢pHeKTMBHOTO PyHKIMOHUPOBA-
HYIS PBIHKA Y IIPeCceYeHs MONBITOK €0 MOHOIIOIN3AIVIY UTPAeT IPeyCMOTPEeH-
Has aHTMMOHOIIO/IBHBIM 3aKoHOzaTenbcTBOM CIIIA BO3MOXHOCTD OCITapMBaHUA
JIeTICTBMIA, CBA3aHHBIX CO CIVITHMAMMI U IIPUCOEANHEHNAMY KoMITaHuit. COracHO
§ 7 3akona KieiiToHa, 3ampemmaiorcs Ce/nKy, HalpaB/lIeHHble Ha IPHOoOpeTeHye
aKTMBOB IPYTVX KOMIIAHNUIL, €C/IV B Pe3y/IbTaTe TAKOTO MPMOOPETEeHN IPON30il-
leT OrpaHNYeH)e KOHKYpeHLIMN VI CO3[aHie MOHonomn. B ciydae Hapyte-
HVISI JAHHOTO 3aIpeTa BO3MO>KHO pasjie/ieHrie BO3HMKIIIE KOMIIAaHNN B CyeOHOM
HOPSIfIKe.

KoHTpob 32 9KOHOMIYECKOTT KOHI[eHTpALVell OCYIeCTBIIsIET, IPEeXKie BCEro,
®epepanpHast TOproBasi KOMIUCCHS, KOTOPas 3aHMMAETCs KaK M3ydeHVeM YBeLOM-
JIEHMIL O TIPEACTOSAIMX CHe/NKaX MO MPUOOPETeHNI0 aKTUBOB, TaK 1 3asB/ICHUEM
TpeOOBaHMIT O NPUHYAUTENIPHOM pasfie/IeHUY KOMIIaHWii, MOHOIIO/NN3NPOBAB-
mux pbiHOK. OpHako Bepxosnblit Cyn CHIA mpyu paccMOTpeHUM OJHOTO U3 Jiefl
yKasaJl, YTO YaCTHBIM JIMI}AM TaKXe JJOCTYIIHO TaKOe CPefICTBO 3aIUThI, KaK pas-
Jie/IeHNe OTBETYVKA VIV €T0 IMYIIeCTBa B CTy4ae HapYLIeHV aHTUTPECTOBCKOTO
3aKOHOJATEbCTBA. DTO TpeOOBaHIe MOXKET ObITD 3asBJIEHO He TOJIBKO B C/Ty4asix,
KOT/J]a eCTb yrpo3a, 4To OyAylas cfie/Ika MOXKeT IPUYMHNUTD Bpef, HO M TOTAA,

5 Conference of Studio Unions v. Lowe’s Inc., 193 . 2d 51 (9" Cir. 1952). Available at: URL: https://
law.justia.com/cases/federal/appellate-courts/F2/193/51/349373/ (mata obparuenust: 10.04.2021)
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KOTI7Ia CIe/IKa 3aKPBITa, T.e. MCIIO/IHEeHa. BMecTe ¢ TeM, B TuTepaType OTMe4aeTcs,
YTO TAKOJI CIIOCOO 3aIMTHI YACTHBIMM JIMIIAMI Ha TIPAKTUKE UCIIOb3YeTC s Kpaii-
He penko [Crapukos A.B., 2020: 66].

2.2. MpaBo Ha npeabaB/ieHUE UCKOBbIX TPeOoBaHNA
no aesiamMm 006 aHTUMOHOMOJILHbIX MPaBOHAPYLUEHUSX

ITpenpsABNIEHME UCKOB OCYLIECTB/IAETCA Ha YCIOBUAX YCTAaHOB/IEHHBIX 3aKO-
HOJIaTe/IbCTBOM IIPaBIWI HMOACYAHOCTU. VICKM NpembABIAITCA B (efeparbHble
OKPY>KHBIE CyAbl 100, B HEKOTOPBIX CIy4YasX, Y UCTIL[A MIMEETCSA BO3MOXKHOCTD
IIpebABUTD UCK B CyJ IIITaTa, OCHOBBIBASACH HA €r0 IPOL[eCCYaIbHOM 3aKOHOMA-
TenbcTBe®. [IpaBo Ha VICK MIPVHAIEKNUT KaK YaCTHBIM JIMIIAM, TaK U YIIOJTHOMO-
YeHHBIM (peflepa/bHbIM OpTaHaM BJIACTY, K KOTOPbIM OTHOCATCS AHTUTPECTOB-
ckuii otaen Munucrepcrsa roctunuy CIIA u @efepanbHas TOproBast KOMUCCHA.
B nuteparype oTMeuaercs, 4TO B HacToslee BpeMs 6onee 90% aHTUMOHOIOIb-
HBIX MCKOB, paccMaTpuBaeMblx cygamy CIHIA, moparoTcs YaCTHBIMM JIMLIAMU
[Foer A., Cuneo J., 2012: 4].

B mpaBonpuMeHNTeNbHON NPAKTHKe PasINYaroTcsA TpaKIaHCKMe VICKY, MTofja-
BaeMble Ha OCHOBAaHUY YK€ BBIHECEHHOTO pellleHNsl COOTBETCTBYIOIIEro rocygap-
CTBEHHOTO OpTaHa O Ha/IM4MY aHTVMOHOIIOJIbHOTO NpaBoHapyueHus (follow-on
actions), 1 Takme, KOTOpble 3asAB/IAITCA IPU OTCYTCTBUU IOJOOHOTO pelleHNs
U He OCHOBaHBI Ha HeM (stand-alone actions). Ba>kHOiT 0COOEHHOCTBIO IIPAKTH-
KJ TIpelbABIEHNA aHTUMOHOMNONBHBIX UCKOB B CIIIA ABndercsa sHaumTeNnbHOE
komryecTBo stand-alone actions, KoTopoe, Kak MUHIMYM, COIIOCTaBMMO C KOJM-
YeCTBOM VICKOB, OCHOBAHHBIX Ha IPEeJUIeCTBYIOLUINX pellleHNAX aHTYMOHOIIO/b-
Horo oprana (follow-on actions) [Rodger B., 2013: 107]. AMepuKkaHCKe y4eHble
HOAYEePKIUBAIOT, YTO OCOOEHHOCTb YaCTHOTO IIPABONPYMEHEHNSI COCTOUT B TOM,
9TO OHO 0fecIedrBaeT MPUTOK PECYPCOB B 00/1aCTh BEPOATHOTO YCIIeXa I MOXKeT
MOJIfIep>KaTh TOCYAAPCTBEHHOE IIPaBOIIpMMeEHeHNe B C/Iy4ae, KOTrjja 110 IONMUTH-
YeCKMM MM OIOKETHBIM IPUYMHAM ero ypoBeHb HepocTatodeH [Huffman M.,
2018: 114]. Bmecre ¢ Tem, oTMedaeTcs, 4TO ero 9¢p(PeKTMBHOCTb B aHTMMOHO-
TI0/IbHOJI cepe B OIIpefie/IeHHON CTEIIeHN CHIDKAETCA B CBA3Y C AIUTEIBHOCTHIO
CyeOHBIX pa3OMpaTeNnbCTB IO TaKUM Jie/IaM, IPOOJDKAIOLINXCS, B CpeiHEM, B
TedeHMM HecKonbkux et [Crane D., 2010: 692]. B crpanax EBpocorosa u Poccun
Ha CeTOf[HAIIHNII IeHb CUTYalVs MHAas — a0COM0THOE OOJIBIIMHCTBO UCKOB, HO-
laBaeMbIX II0 IPUYMHE HECOOMIOEHN HOPM 3aKOHO/IaTe/IbCTBA O 3alUTe KOH-

¢ Hampumep, 3aKOHOLATENbCTBO HEKOTOPBIX LITATOB paspeliaeT IpeybsBIeHne TpeboBaHumii
0 BO3MeEII[eHNI aHTVIMOHOIIOIbHBIX YOBITKOB HEIPSIMBIM ITOKYIIATe/IsIM, B TO BpeMsI Kak Ha depe-
Pa/IbHOM YPOBHe, 110 0011ieMy IIPaBIUTY, HEIPsIMble KOHTPAreHTbI IIPaBOHAPYIINTeEIA [TPaBa Ha MCK
HE VIMEIOT.
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KYPEHIUY, SBJIAIOTCA MCKaMM, OCHOBAHHBIMY Ha pelIeHNV aHTVMOHOIIOTBHOTO
oprana. Konmmuecto stand-alone actions xpaiiHe HeBennko.

Peanusaumsa cybbekramu mpaBa Ha oOpallieHue B Cy[ C 3asBJI€HNMEM O IPU-
MEHEHM) B OTHOLIEHUN HApYLINTeNA AaHTMMOHOIIONBHOTO 3aKOHOMATENIbCTBA
Toro mm uHoro crocob6a samuTsl B CIIIA Takxe umeer ocobennocrn. [Tpexpe
BCETO, pedb UZIET O TOM, YTO C IIOJOOHBIMYU MCKaMU MOTYT obpalarbcs mmubo He-
HOCpeCTBEHHbIe KOHTPAreHThI, MO0 KOHKYPeHThI IpaBoHapymuTend. Kocsen-
Hble KOHTPareHTbl MOHOIIO/NCTA (T.€. CYO'BEKThI, HAIIPAMYIO He CBSA3aHHbIE C HUM
JIOTOBOPHBIMM OTHOLIEHVAMY, @ IpuobpeTaolye B paMKaX L[eII0YKY HOC/Ieay-
IOLIVIX C/Ie/IOK TOBApHI Y €ro MOKyIaresieli) IpaBa Ha VICK IT0 OTHOLIEHMIO K HEMY
He MMeoT. Tak, B MIMPOKO M3BECTHOM B aMEPUKAHCKOJ IPaBONPUMEHUTETbHO
npakrtuke ferne [llinois Brick Co. v. Illinois Bepxosusiit Cyp CIIA oTmeTw, 4To
1o cMbicy naparpada 4 3akona lllepmana MMeHHO IPSMOI ITOKYIIATe/Tb IIPAaBO-
HapYIINTeNs, a He KTO-IM00 APYroii B IIeNOYKe IIPOV3BOACTBA WM paclipeserie-
HUS SIB/ISIETCSL CTOPOHOIA, «IIOCTPAaBIIleil B CBOeM OM3Hece VU COOCTBEHHOCTII».

B aTom fene nmpaBuTenbcTBO mTaTa VIIMHOC U PAX MECTHBIX OPTaHOB Bjia-
CTU TIpeaBABUIN UCK K 11 mpousBopuTessiM 6ETOHHBIX GJI0KOB, OOBMHUB MX B
LIEeHOBOM CTOBOpe€ U T00MBAsICh TPOIHOTO BO3MelljeHNs YObITKOB. OIHAKO MCTIIbI
BBICTYII/I/ JIMIID 3aKa3uMKaMJ) COOTBETCTBYIOIMX pabOT, BBIIIOTHAEMBIX II0 TO-
CYZapCTBEHHBIM ¥ MYHUIIMIIAIbHBIM KOHTPAKTaM, U He SIBJIA/IMCH NPSIMBIMMI I0-
KyIaTe/sIMI JaHHBIX 6710K0B. KoMnannm — npoussopuTteny 6710KOB IIpoOfjaBan
UX HAaIPAMYIO IOAPAAYMKAM, 3aHUMAIOLIMMCS KaMEHHOI K/IAfKOil, YTOOBI OHM
BBITIO/IHS/IM pabOThI, OPYYEHHbIE MM IeHepaIbHbIMU IOAPSAAYMKAMM BO BpeMs
CTPOUTENbCTBA HOBBIX 3[JaHMIL.

OrTkasbiBasi B MCKe, CYJ| yKa3ajl, YTO, BO-NIEPBbIX, IIOCKO/IbKY CYILIeCTBYOIIAs
cymeOHas IpaKTMKa [0 aHTMMOHOIIOJIBHBIM Jie/laM He JIOIyCKaeT IpVMeHEHNs
OTBeTYVMKaMJ BO3Pa)XEeHNII, OCHOBAaHHBIX Ha IIepeHeCeHNN VCTL[aMJ CBOVX YObIT-
KOB Ha Iocienyomux rnokynaresneir (zeno Hanover Shoe, Inc. v. United Shoe
Machinery Corp.), TO 1 Helb3sA Hafie/IATh IPAaBOM Ha IpefbsB/ICHNE VICKOBBIX
TpeOOBaHMIT MCTIIOB — HENPSMBIX MOKyIaTeseil. ITO CTaBUT MOTEHI[MATbHBIX
VICTILIOB U OTBETYMKOB B paBHOE ITOJIOXKeHMe. BO-BTOPBIX, eCy HOMyCTUTh BO3-
MOYXHOCTb 0OpalileHys C ICKaMJ HeTIPSIMbIX IIOKYIIaTeell, TO OyeT O4eHb TsKe-
710 pa3oOpaThCsi — KaKas 4acTb YOBITKOB IIOAJIEXKNUT BO3MEIEHNIO IIPSMOMY I10-
KyIIaTeIio, a Kakasi OblIa IlepeHeceHa M Ha HeIIPsIMBIX ITOKYIIaTeslell, IOCKOIbKY
PBIHOYHASI 9KOHOMUKA — 3TO CIOXKHBIII MeXaHU3M, I7ie [[eHOOOpa3oBaHe 3aBU-
CUT OT MHOTUX (aKTOPOB, @ He TOTIBKO OT IIeHbI IPHOOpeTeHNs TOBapa, epernpo-
IaBaeMOTO BIIOCTIENCTBUN’ .

7 Illinois Brick Co. v. lllinois., 431 U.S. 720 (1977). Available at: URL: https://supreme.justia.
com/cases/federal/us/431/720/ (gara obpamenus: 10.04.2021)
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JlanHOe npaBwIIo, MOTy4YNBIIee HasBaHMe npasuia Illinois Brick v «goxtpu-
HbI KMpIyn4a mraTa VnamHoiic», MMeeT HeKOTOpble UCKIIoueHM:. Tak, B 4acTHO-
CTU, eC/IU HPSIMOIL TIOKYTIaTeNb ABJISIETCS CYyO'beKTOM, KOHTPOIMPYEMBIM IIPaBO-
HapyILINUTesIeM, MO0 e/ MPsIMOT ¥ KOCBEHHBIN ITOKYTIATe/! 3aK/TI0Yal0T CHAENIKY
10 IPUHINITY «3aTPAThl IUIIOC» (T.e. KOTA KOCBEHHBIN IIOKyIaTeab 0053yeTcs
puobpecTy TOBap y MpAMOTO IIOKyIaTe/Isl HEIOCPEACTBEHHO IO IieHe, II0 KO-
TOPOJI TOT €ro NpuobperI III0C HEKOTOpast HalleHKa), TO B 9TUX CIy4asX IPaBOM
Ha JCK 00J1afiaeT 1 KOCBEHHBII ITOKYyIaTe/nb. KpoMme TOro, He06X0A1IMO OTMETUTD,
YTO 3aKOHOZIaTeIbCTBO MHOTYIX IITATOB, B OT/INYME OT (eflepalbHOrO0, TO3BOJISAET
HeIIPSIMBIM IIOKYTIaTe/IsIM TPe6OBaTh BO3MeEI[eHVIsI IIPUYVMHEHHBIX YOBITKOB HEIIO-
CPeACTBEHHO OT HapyLINTe/IA aHTMMOHOIIOJIbHOTO 3aKOHOJATeIbCTBA.

B muteparype ykaspIBaeTCsl, 4YTO NOTPEeONUTENN SABIIAIOTCA CBOETO poja IPVBMI-
JIETMPOBAHHBIMY UCTLIAMI 110 aHTVMOHOIIO/IBHBIM JIe/IaM, IIOCKOJIbKY ITOCTIe TOTO,
Kak B 1979 r. Bepxosnbiit Cyn CIIIA npunsan pemenne no gemy Reiter v. Sonotone
Corp., B KOTOPOM YCTaHOBI/I IIPaBO KOHEYHBIX IIOTpeOMTesell MMoJaBaTh aHTH-
MOHOTO/IbHBIE 1cKY, mpaBuio Illinois Brick pacpocTpansiercs Ha Bcex HEIPsIMBIX
KOHTPareHTOB MOHOIIO/NCTA, KpPOMe KOHEUHBIX IoTpebureneii [baxaesa A.B., 2015:
75]. Bmecte ¢ TeM, HeCMOTpA Ha JJAHHOE yTBEep>KIeHMe, IPABIJIO BCe JKe ABIAeTCA
MIPENATCTBYEM /I NIPebABIE€HNA aHTMMOHOIIO/IbHBIX T'PaKJAHCKUX MCKOB KO-
HEYHBIMI ITOTPEOUTEISIMY, XOTs Cy/ileOHOI ITPAKTIKe M3BECTHBI IIPellefleHThI, KOT-
Jia B KOHKPETHBIX CUTYALVISIX OHO IIPMMEHEHO He ObUI0. B HacTos1IIee BpeMs nHTe-
pechbl KOHEYHBIX ITOKYIIaTe/Iell MOTYT 3alllMIIATbCA CKopee Ipy oMoy paspena I11
3axoHa Xaprta-Ckotra-PoguHo (1976), ycTaHaBIMBAIOIIETO MIPABO T€HEPATbHOTO
IIPOKYpOpa IITaTa IOJATh TPAKAAHCKIIL MICK OT MMEHM U B MHTepecax pr3nIecKmx
JINLI, IPOXKVMBAOLIMX B TAKOM IITaTe, B M00011 okpyxHoi1 ¢y CoenyHeHHbIX IlITa-
TOB, B IOPVICAUKIMY KOTOPOTO HAXOANTCS OTBETYNK, B TOM YNCIIe C TpeOOBaHUEM O
B3bICKQaHMVI IPVYVIHEHHBIX YOBITKOB.

«JJoKTpMHa KMpnu4a» BIOCIEACTBUY He pa3 OblIa IIPeMeTOM OOCY>KIeHN B
BepxosHoMm Cype CIIA. ITpy 5TOM B pelIeHNAX BBICIIErO CyfeOHOro opraHa Ha-
OmopaeTcs ee pacIIMpuUTeNTbHOE TONMKOBaHMe. B wacTHOCTH, 110 meny Apple, Inc.
v. Pepper rpymnmoii ncTioB — BragenbleB aitpoHOB KommaHuu Apple u moky-
naresieii MOOW/IbHBIX IIPVJIOXKEHMI IJIs1 HUX— OBUT 3asiB/IeH YICK O BO3MeIleHNN
AHTVIMOHOIIO/IPHBIX YOBITKOB, IPUYMHEHHBIX MM JAaHHOJ KOMIIaHMe B Pe3y/ib-
TaTe MOHOIIO/IM3ALNY PbIHKa MOOWIBHBIX MPUIOXKeHMIT /s aridhoHOB. VICTibI
00BMHWIN KOMIaHUi0 Apple B ToM, 4TO, IpojaBasi MOOWIbHbBIE MPUIOKEHMNS,
pa3pabOTaHHBIE PA3INYHBIMU IPOUSBOAUTEIAMH, Yepe3 CBOI TOPTOBYIO IIIO-
maaKy App Store, oHa B KauecTBe YCTIOBUII JOCTYIa pa3pabOTIYNKOB Ha JAHHYIO
IUVIOLIA/IKY 3allpellajia MM IMPOJiIaBaTh CBOU NPUIOKEHMSI Ha JPYTUX TOPTOBBIX
IUTOIAJIKaX, YCTaHAB/IMBala KOMUCCUOHHBI c6op B pasmepe 30% c mpopmaxu
Ka)XX[IOTO IIPUIOKEHNS, @ B PEKOMEHIAIVIAX JyIs [OIb3oBaTeseil aitoHOB Tpe-
0oBasa ycTaHaB/IMBATh JVIIb IPWIOXKEHNUA, IpuobpeTeHHble Yepe3 App Store.
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VcTipl 3asgBWIN, YTO feVicTBUA Apple nmpuBeny K He3aKOHHOJ MOHOIOV3ALIVN
BTOPWYHOTO PbIHKA IIPUIOXKEHMII /51 aiipOHOB ¥ BOSHMKHOBEHUY Y HUX YOBIT-
KOB OT ITepeIrIaThl 3a MOOV/IbHbIE IPUIOXKEHNs, B IIeHY KOTOPBIX Obl/Ia BKTIOUeHA
1 30%-Hasa KOMUCCHA.

Komnaums Apple tpeboBannit He pusHaaa 1 3asBUIA, YTO UCTIBI IPHOOpe-
TAlOT MOOM/IbHBIE IPUIOXKEHM He Y Hee, a Y pa3paboT4MKOB, IO9TOMY He SIBJIfA-
I0TCS IPAMBIMY TIOKYIIaTensAMU U B cuty npaswia Illinois Brick mpasa Ha uck He
uMeroT. TeopeTnyecky MOCTPAiaBIIMMU MOXKHO IPU3HATh NNIIb KOMIIAHUU —
IIPOM3BOJUTEIEN, KOTOPBIE IJIATM/IN YKa3aHHYI0 KoMuccuio. OnHako BepxoBHblit
Cyp CIIIA nocyuTan apryMeHTbl OTBETYMKA HeYOeVTe/IbHBIMY 1 B CBOEM pellle-
HUV OTMETWI, YTO NOJIb30BaTe/y aiihOHOB OBLIN HAIIPSIMYIO 3aTPOHYTHI TOHOpa-
poM Apple u He 6bUIM BTOpMYHBIMY ITOKynaTeaMu. OHY MOTYT IIPeAbSBUTD VICK
KOMITaHUY Apple HanpsAMYI0, IOCKOTBKY MUMEHHO TOHOPAp KOMITAHUY TTOBJIUSAT
Ha LleHbl IpunoxeHuii. HecMoTps Ha TO, YTO CTPYKTypa I0OBIX YOBITKOB, KO-
TOpBIe MOKYIIaTe/V IPVIOKEHNII MOTYT BBIMIPATh B TAKOM JICKe, MOXKET OBITH
CTIOXHOIL, 9TO He ABJIAeTCA PaKTOPOM, OIPe/e/IAIONIIM CTAaTyC NCKa®.

CaMa «IOKTpMHA KMpIMYa» KaK TaKoBas MMeeT HeOJHO3HAUHYIO OLIEHKY Cpe-
M TpefcTaBUTeIell aMepUKAHCKO IOPYCHPYAEHLNY, CIIeNaIn3upyoOIIXCcs
B cpepe KOHKypeHTHOro Impasa. Tak, B joktane Kommccun no mopepHusanym
AaHTMMOHOIIO/IPHOTO 3aKOHOJIaTeNbCTBa, npeacraBneHHoM Konrpeccy CIIA B
2007 r., copepsxanach pekoMeHanysi ormeHnTs npasumnia Illinois Brick u Hanover
Shoe «B TOJI Mepe, B KaKoil 9TO HEOOXO[MMO, YTOOBI ITO3BONIUTH KaK IIPSIMBIM,
TaK ¥ KOCBEHHBIM ITOKyIaTe/IsIM IIOlaBaTh MCKY O BO3MeIleHVM (PAaKTUIeCKOro
yiiepba ot HapymeHus ¢efepaTbHOr0 aHTUMOHOIIONIBHOTO 3aKOHOATEIbCTBAY.
[Tpm aTOM YOBITKM MEX/y IPSAMBIMU ¥ KOCBEHHBIMY ITOKYIIaTe/IAMU IIpeJjIara-
JIOCh pacHpefieNIATh «B COOTBETCTBUM C JOKA3aTeIbCTBAMI B OTHOILICHNN pasMepa
yiep6a, KOTOPbIV OHY ITOHECIN»’.

3. F'pynnoBble UCKM KaK cneuuduyeckas npasoBas
npoueaypa 3awWuThbl NpaB CyObeKTOB OT HapyLUeHU#
aAHTUMOHOMNOJIbLHOIO 3aKOHOAAaTesIbCTBA

rOBOpH 00 AMEPUKaHCKOM I'PAKITAHCKOM CyJOIIPON3BOACTBE, B COOTBETCTBUNU
C IIpaBMWJIaMI KOTOPOTO ITPOUCXOOAUT PACCMOTPEHNE pa3/INIHbIX MCKOBBIX Tpé-
60BaHI/II7[, HEIb34d HE OTMETUTD, YTO B CIIA momumo TpagULVIOHHO 3asABIAE€MbIX
MHAVNBUIYA/IbHBIX VMCKOB ﬂeﬁCTByeT Be€CbMa 3(1)(1)6KT]/IBHI)II7[ HpOHeCCY&HthIﬂ

& Apple, Inc. v. Pepper, 587 U.S. (2019). Available at: URL: https://supreme.justia.com/cases/
federal/us/587/17-204/ (nara o6pamenms: 10.04.2021)

° Antitrust Modernization Commission Report and Recommendations. Available at: URL:
https://govinfo.library.unt.edu/amc/index.html (gata o6pammenns: 10.04.2021)
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VIHCTUTYT 60PBOBI C MACCOBBIMU HApYLIEHNAMY 3aKOHOIATEIbCTBA CO CTOPOHBI
KPYITHBIX KOMIIAHMIT — TaK Ha3blBaeMble TPYNIIOBBIe (VIV KOJUIEKTMBHbIE) VICKI
(class actions). ITogoOHBI MHCTUTYT HEIJIOXO 3apeKOMEH/I0BasI ce0s1, B TOM YNC-
7ie U B cpepe 6OPBOBI C aHTUKOHKYPEHTHBIM IIOBEICHVEM.

B camoMm perte, ymiep6, IpMUYMHEHHBII OJHOMY JIMIy B pe3y/lbTaTe Hapylle-
HUS QHTVMOHOIIO/IBHOTO 3aKOHOJATe/IbCTBA, MOXKET OKa3aTbCsl HeOONIbIINM, a
CyZieOHbBIE PacXO/ibl, CBS3aHHbIE C IIPEbSAB/ICHNEM UCKA U BefIeHNEM fieIa, B TOM
qyce ¢ HeOOXOAMMOCTBIO COOpa M NpeNCTaBIeHNs JJOKa3aTe/lbCTB, JOCTUTATh
3HAYNTEIbHBIX CYMM. K TOMY >Ke BO3MOXKHBIN pe3y/IbTaT pacCMOTPEHMS VICKA 13-
HayaJIbHO HeM3BeCTeH. DTO BBICTYIAET CEepbe3HBIM CAEP>KMBAIOLINM (pakTopom
ST IpeIbsIB/IeHN s IHAVIBYU/IYa/IbHBIX aHTMMOHOIIO/NBHBIX MICKOB, IIPEXKJie BCETo
CO CTOpOHBI (pM3MIecKMX L. Bmecte ¢ TeM, ecru BecTu peub 060 Bcex IMIAX,
KOTOPBIM IIPOTVMBOIPABHBIMMU JEVCTBUAMY ObUI NPUYMHEH YIepO ¥ KOTOpble
MOTYT BBICTYIIATh IOTEHI[MAJBHBIMYU MCTLIAMY, TO MX YMC/IO VIHOTA MOXET JI0-
CTUTATh COTEH THICAY U JaXKe MIUIMOHOB Ye/IOBEK, a pasMep yiiep6a, 0co6eHHO
B pe3y/bTaTe JeiiCTBIIT KPYIIHBIX KOMITaHUI, ICYMCIATBCSA COTHAMU MIWIIOHOB
Io/U1apoB. B cBA3M ¢ 9TMM rpymnoBoe cyge6HOe pa3dupaTeIbcTBO paccMaTpuBa-
ercs B CIIIA kak «3¢deKTUBHBII cIoco6 00palljeHns B CyH, KOTOPbIiT He IPIHeC
ObI pe3y/bTaTa Ipy 0OpalleHNN OTAE/IbHBIX VICTIIOB, HO PV 00palljeHNY TPYIIIbI
BO3MOYKHO 3¢ (peKTUBHO c/iepKaTh He3aKOHHOE MU BpeJOHOCHOE TI0BeJIeHNe Op-
raHmsanun-oTBeTynKa» [3suep I1., Ipkos B.B., 2020: 145].

VccnepoBaTeny OTMeYaloT, YTO MPAKTUKA IPebsBICHNs IPYIIIOBBIX VICKOB
YXOIMT MCTOPUYECKUMM KOPHAMM B IIPOLIEAyPHI CYOIPOM3BOACTBA Bemnkobpu-
TaHuy 1 6eper Havano npuMepHo ¢ Konua XII seka [JKyp6oun B.A., 2008: 3]. B Ha-
CTosilee BpeMsI IIPaBO Ha IIpebsAB/IeHNe IPYIIIOBLIX 1cKoB B CIIIA ycraHOBIeHO
npaBuioM 23 ®DefepanbHBIX IPAaBUI IPAKAAHCKOTO IIPOIIECCa, COITIACHO KOTO-
pPOMY OAMH WIM HECKOJIbKO WIEHOB I'PYIIIIBI MOTYT HpPENbABIATb VICKU M OTBe-
JaTh 10 HYM B Ka4eCTBe CTOPOHBI 10 IIPe/ICTaBUTENbCTBY OT IMEHM BCEYl TPYIIIIbI
TOJIBKO IIPY YC/IOBUY, €C/IM: TPYIINIAa HACTOIBKO MHOTOYMC/ICHHA, YTO 00benHe-
HIe B JleJ/ie BCeX WIEHOB IPYIIIIBI HEBBIIIOTHIMO; BOIIPOCHI IIpaBa 1 (pakTa B MCKe
ABJIAIOTCSA OOLIVMMIU /IS BCEYI TPYIIIBI; ICKOBbIE TPeOOBAHIA MU BO3PAXKEHMS Ha
HIX CTOPOH IO IPeACTaBUTEIbCTBY TUMMYHBI JIs HAaHHON TPYIIIBL; M CTOPOHBI
IO NPeACTaBUTENbCTBY OYAYT CIpaBe/IMBO M aleKBaTHO 3aIIMIIATh VHTEPECHI
HaHHOV rpynnsl. [ToMrMo yka3aHHBIX TpebOBaHMIT IpaBuIo 23 TakKe GopMy/u-
PYeT pyroe BayKHOE YC/IOBME J/IsI IPUHATHSA TPYIIIIOBOTO MCKA K PACCMOTPEHMIO:
CYZ JO/DKEH TIPUIATH K BBIBOJY, YTO BOIIPOCHI IpaBa win ¢axTa, obuiye [jst Beeit
TPYIIIbL, IPEBATMPYIOT HAZl BOIIPOCAMH, 3aTPATMBAIOLIVIMI HTEPECHI TONBKO OT-
Jie/IbHBIX YWICHOB I'PYIIIIbL, ¥ YTO TPYIIIOBOIL MCK IPEAIOYTUTENICH ITepef APYTUMM
JOCTYIIHBIMY CIIOCOOaMM IPABUIBHOTO U 3P PEKTUBHOTO pa3pelieHNs CyieOHOro
criopa.

CoBpeMeHHOII TeOpUM MPOILeCCYATbHOTO TIpaBa U 3aKOHOAATE/IbCTBY M3BECT-
HBI JIBe MOJIe/IM KOJUIEKTVBHBIX MICKOB B 3aBMCUMMOCT) OT IIPaBWU/I BOBJICYEHUS
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YYaCTHMKOB TPYIIIBI B I'PYIIIIOBOE ITPOM3BOACTBO: MOJEb opt-out actions (T.e.
YleHaMM IPYIIIbI M3HAaYa/AbHO IIPM3HAIOTCSA BCE JINILA, IIOTEHIMAaIbHO OTHOCIIIN -
ecq K JaHHOMN TPyIIIe, 3a MCK/IIOYeHNEeM TeX, KOTOpble NPAMO 3aABWIN O HaMe-
peHNuN BBHIITU 13 Hee) ¥ MOfieNb opt-inactions (T.e. WIieHaMM T'PYIIIBL ABIAIOTCA
JINIIB Te JINIIA, KOTOPbIe IPSMO MPUCOEAVHIINCD K 3asBJICHHOMY TpeOOBaHMIO B
paMKax I'pYIIIOBOTO JCKa). B aMepukaHCKoll IpaBOBOI CUCTeMe IeJICTBYeT MO-
menb opt-out actions, KoTopas IO3BOIAET NPUHUMATh PEIIeHUA B OTHOIIEHNUM
JIOCTaTOYHO OOJIBIINMX TPYII HOTEHIVIAJIBHBIX MCTLOB (OTBeT4MKOB). I'pymmo-
BOJI VICK 3asABJIAETCA C IIe/IbI0 3aIUTHI KaK COOCTBEHHBIX MHTEPeCOB /uua (i),
IpebABUBILETO JCK, TAK U MHTEPECOB OIpefie/IeHHON I'PYIIbI UCTHOB (pusn-
YeCKMX VN IOPUAMYECKNX JINII), & CU/Ia BBIHECEHHOTO Cy[eOHOTO PellleHNs pac-
IIPOCTPAHAETCA HA BCEX YWIEHOB TPYIIIbI, HE3ABMCUMO OT UX JIMYHOTO y4acTHUA B
nene. IIpu paccmorpenun rpaxpanckux gen B CIIA meiictByeT cienmmdeckmin
CTaHJAPT [OKa3bIBaHUA: O0JIee BEPOATHO, 4eM HeT. JIHade roBops, Ipy IpUHA-
TUY peLleHN 110 i€y, B TOM YMCIIe U IIpU OIIpefie/IeHNI pasMepa B3bICKMBAaeMbIX
CYMM, BOIIPOC pellIaeTcs Ha OCHOBE OLIEHKM CTeIleHV BepOATHOCTH [PemeTHNKO-
Ba JI.B., 2019: 431, 438].

ITpakTyKa rpyImnoBbIX MICKOB CBUETENIbCTBYET O JOCTATOYHO CEPbE3HBIX MMY-
I1eCTBEHHBIX B3bICKAHUAX, Ha/laraeéMbIX Ha KOMIIAHUM — IIPaBOHAPYIUNUTENEN, U
0 QYHKLIMOHMPOBAHUY PAa3BUTON CUCTEMbI YaCTHOTO IPABOIPUMEHEHN, OCHO-
BaHHON Ha MHULMATUBE IOCTPAZABIINX OT MOHOIIOIUCTUYECKON [AeATETbHOCTI
L 1 ux npepctasuteneit. [Ipu arom kpynsble kopnopanyu B CIIA aktuBHO
BBICTYIIAIOT IIPOTHUB IPYIIIOBBIX MICKOB II0 MOJENNM Opt-out, a Tak)Ke B3bICKAaHUA
CBEPXKOMIICHCALIMOHHBIX YOBITKOB 1 BCAYECKN CTAPAIOTCA JOOUTHCA M3MEHEHNA
3aKOHOJATENbCTBA B 9TOM YaCTH.

[TopsAnok Bo30yX/eHNA U PaCCMOTPEHNUA e/l IO IPYIIIOBBIM MCKaM o6/1aja-
eT crenyUKOi U B 1IeIOM HEeIPOCTO, YacTO TpeOyeT 3HAYUTETbHBIX OpraHy-
3aI[VIOHHBIX, BpPeMEHHBIX ¥ PMHAHCOBBIX 3aTpaT. OH IpeAIoaraeT TIaTeTbHbINA
aHa/IN3 CyIOM 3asBJICHHBIX TPeOOBAHNII O IIPU3HAHNM VICKA IPYIIIIOBBIM, OIIpefie-
JIeHVie COCTaBa I'PYIIILL, M3y4YeHle IIPeCTaBIeHHOIO UCTLIAMMI Y UX aJJBOKaTaMu
IJIaHa CyileOHOro pa3bypaTe/IbCTBa 110 KOJUIEKTUBHOMY JMCKY, B TOM YNC/IE B Ya-
CTU OIIpefieieHNsi pasMepa IPUUNHEHHOTrO yiep6a /i OTCYTCTBYIOIINX YIEHOB
TPYIIIIBI, M3BeIeH)e OTBETYMKA M YYaCTHUKOB IPYIIIIbI O CyAeOHOM pa3bupareib-
cTBe 10 MCKY. OTHMMM U3 CAMbIX BaXKHbIX IIPU pAaCCMOTPEHNM JIE/I 110 TPYIIIOBBIM
VICKaM sBJIAIOTCS BOIIPOCHI OlIpefiesieHns (cepTuuKanym) IpyIbl JINIL, @ TAKXKe
YCTaHOBJICHME HA/IN4UNUA «TpebOBaHMII IIpeobIajaHns U IPEBOCXO/ICTBA», 3aKpe-
IUICHHBIX IIPAaBIIOM 23 1 MO3BOJIAIOIIUX TOBOPUTH O TOM, YTO 00IIMe BOIPOCHI
npaBa 1 (aKTa B JJAHHOM JieJie IIPeoO/IafjaloT HaJy MHAVBUAYAIbHBIMU OCOOCH-
HOCTAMM IPABOOTHOILEHUI C YIACTUEM OTMAEAbHbIX YWIEHOB IPYIIIbI, 4 pacCMO-
TPEeHNE TaHHOIO Jie/Ia IPEAIIOYTUTEIbHEE B PaMKaX IPYIIIIOBOrO MICKA, HEXKENIN B
paMKaX MHOTOYVC/IEHHBIX MHVBYUYa/IbHBIX Cy[eOHBIX MICKOB.
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TpynmoeMKmit ¥ 3aTpaTHBIN XapaKTep Jie/ 110 IPYIIIOBBIM MICKaM CITOCOOCTBYET
TOMY, YTO MMM yCIEIIHO MOTYT 3aHMMATbCsA, IIPEXKIe BCErO, KPYIHbIE pUande-
CKMe KOMITaHVM, MMeOIlyie OIpeJie/IeHHbIN ITaT COTPYAHUKOB U (PMHAHCOBbIE
BO3MOXKHOCTU. HeKoTophle 13 HUX JlaXKe CIENMaIU3UPYIOTCA Ha Je/laX TaKoro
PoJia, IOCKONIbKY CTaHAPTHbIE «TOHOPAPDI yCIleXa» B C/Ty4ae BBIMTPhILIA IIPOLieC-
ca cocTaBnAT nopsaaka 20-30% B3bICKaHHOI cyMMBIL. IloTeHIManbHbIe OTBETYN-
KV OIIACAIOTCs TPYIIIOBBIX MCKOB U, OyAy4y NpUBJIEYEHHBIMM B KauecTBe TaKo-
BbIX, MHOT/Ia [a)Ke NPEeIIOYNTAIOT 3aK/II0YUTh MUPOBOE COT/IALIEHNE, HE IOBOMA
JIe/I0 1O BBIHECEHMS pelleHNs, TaK KaK B C/Iydae B3bICKAHUA TPOIHBIX YOBITKOB B
H0/Ib3y OOJIBIION IPYIIILI JINI] OHYM MOTYT IIOHECTM OYeHb Cepbe3Hble (PIHAHCO-
Bbl€ ITIOTEPIL.

Jlaxxe B ciy4ae BBIMIPBIIIA OTBETYMKOM IIPOLIECCA 10 TPYIIIIOBOMY MICKY Ka-
Kue-mmbo cymeOHble pacXoibl eMy BO3MeIleHbI He OYIyT, IIOCKONBbKY, 110 001ie-
MY IIPaBWIY, X MOTYT B3BICKAaTb TOIBKO MCTLBI (IIPABUJIO «IUIATUT IPONUTPABIIAS
CTOpPOHa» aMepMKaHCKOMY IIPOI[eCCyalbHOMY 3aKOHOJATEebCTBY He M3BECTHO).
Tax, Hanpumep, poccuiickas kommanus AO «Ypankamuit» B ceHTs10pe 2012 r.
rojia IOLUIA Ha IOJINCAHME HECKONbKMX MUPOBBIX COITIAIIEHWIA C MCTIAMM,
IPENCTAB/IABIIMMY IPAMBIX U KOCBEHHBIX IIOKYyIIaTe/Iell XJIOPUCTOrO Kanusa U
npenbasusiMY B cyfi CIIIA rpynmoBble ICKY, CBsA3aHHbIE C OOBMHEHNEM KOM-
HNaHUM «YpanKanui» 1 psAfia pyTuX OpraHu3anuil B IIEHOBOM CTOBOPE C LIE/IbIO
COTJIaCOBaHMS IIeH Ha CBOIO NPOAYKIMIO B HapyleHue 3akoHa lllepmana. O6mas
CyMMa BBIIIJIAT 110 MUPOBBIM COT/IALIEHNAM COCTaBuIa 12,75 MIIH. JOIAapOB, He-
CMOTpA Ha TO, 4TO B 9TuX cornamennsax AO «Ypakannii» BUHOBHBIM B Hapyllle-
HMJ @HTVIMOHOIIOJIBHOTO 3aKOHO/IATe/IbCTBA ce0sA He MpMU3Hano'’.

B kauecTBe offHOTO 13 HambOIee PacIPOCTPaHEHHBIX BO3PAXKEHNII CO CTOPO-
HbI OTBETYVKOB IIPOTUB TPeOOBAHMIT MICTI[OB 110 TPYIIIOBBIM JMCKAaM BBICTYIIAeT
ocCrapMBaHMe HaJlJIeXXallero OIpeie/IeHNs CocTaBa IPYIIIbl, B TOM YMC/Ie IIyTeM
YTBEPXK/JEHWII O HA/IMYUM CYLIECTBEHHBIX OOCTOATENIBCTB, OTHOCAIIMXCA K OT-
Jie/IbHBIM YIeHaM TPYIIIbI, KOTOpPbIe He MOTYT OBITh B IIOJIHON Mepe y4ITeHbI IIpK
paccMOTpeHMM IPyNIoBoro ucka. CoppeMeHHas MpaKTUKa PacCCMOTPEHNUsA IPYTI-
HOBBIX MICKOB CBUJIETENLCTBYET 00 yCHMIEHMN Cy[eOHOrO0 KOHTPONA 32 000CHO-
BAaHHOCTDBIO OIIPEeMle/IEeHN A COCTaBa IPYIIIbI, MCIIOb30BAHNM CTaHAPTA «CTPOrO-
O aHa/M3a» MpY CepTUPUKALNY WIEHOB IPYHIIbI B Takux nckax [Toal M., 2014:
546 —547]. ViccmemoBartenyt CyJoIpOM3BOAICTBA 110 KOIEKTUBHBIM 1icKaM B CIITA
YTBEPIKAKOT, 4YTO OTBETYMKY 10 TAKMM MICKaM BCe Yalle CTa/Ii YCIEIIHO /1A IIPO-
XOAUTD IpoLeAypy cepruduxanuy rpynmnsl. Hanpumep, B 2015-2016 rr. cyp oT-
Kasajl B IPM3HAHNN MCKA TPYIIIIOBBIM, KOTIa OTBETYNMKAMIY OBbUIN IPOV3BOAUTEIN
OKOH, KPOBE/IbHOJ YepENNIbl, CTUPa/IbHBIX MaIllVH, IPOMU3BOAUTENN HETIATEHTO-

1" «Ypankanuit» yperynuposan antuMoHononpHble ucky B CIIA. Available at: URL: https://
pravo.ru/interpravo/news/view/77669/ (gara obpamenusi: 10.04.2021)
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BaHHBIX JIEKAPCTBEHHBIX CPECTB, NO/DKHMKY C IeOUTOPCKOI 3a0/DKEHHOCTBIO,
npozgaBubl HepBokuMocTy [3suep I1., Spkos B.B., 2020: 148].

KoHeuHO, MHCTUTYT TPYNIIOBBIX MICKOB M IPABWIO O B3bICKAaHMM TPOJHbIX
YOBITKOB MMEIOT U OIIpeJie/IeHHbIe HeraTVBHBIE YePThl, CBA3aHHbBIE C HEJOOPOCO-
BECTHBIM IIOBefleHIeM HEKOTOPBIX afIBOKATOB JMCTI[OB, NpeCTeNyIOINX NHTepe-
CBbI JINYHOJI BBITOZBI B ylepO MMYIIECTBEHHBIM MHTEpPecaM INpeCTaB/IAeMbIX, a
TAaKXKe C PUCKOM IPUYMHEHNUA YOBITKOB KOMIIAHUAM, KOTOPBIE, OIAcasch OBITH
BTSIHYTBIMU B 3aTpaTHBIE CyeOHbIe pa3bypaTenbCTBa MO KOMIEKTUBHBIM MCKaM,
MpeJIIOYNTAIOT UTU Ha MMPOBbIE COIJIALIEHN Y HECTU PACXO/bl, B TOM 4MC/Ie
U B C/Iy4Yasix, KOTJa IPYIIIOBbIe MCKY HEOCTaTOYHO 0OOCHOBaHBL B nmurepatype
IIPU3HAETCS, YTO BBICOKME Cy/leOHbIe U3[ePIKKY M TPOJIHBIE YOBITKM MOTYT Ypes3-
MepHO yBeINYNUTDb CTOMMOCTD BefileHNs 6u3Heca a1 komnannu [Lancieri F., 2019:
49-50].

BmecTte ¢ TeM, B 11eZIOM ClIeflyeT COIJTACUTBHCA C MHEHMEM, YTO TAaKOJl MHCTPY-
MEHT 3allUTHI IIPaB JINII, IOCTPAJABIINX OT HapyIIEeHNII aHTUMOHOIIOJIbHOTO 3a-
KOHOJJaTe/IbCTBA, KaK YaCTHOIIPABOBbIE VICKM JIeTa/IbHO paspaboTaH U periaMeH-
tuposal B CIIIA Ha ¢depeparbHOM YpOBHE 1 Ha YPOBHE OTHE/IbHBIX IITATOB U
Ha IIPOTSHKEHUN JOITOT0 BpeMeHM yCIelnHo npuMeHsercs [bopsosa M.A., ITox-
rysoBa K.I',, 2013: 63]. AnTutpecroBckoe perynmuposanue B CIIIA u EBpocorose
CTaJI0 COCTaBHOI YacThIO MPeANPUHIMATETbCKON MPAKTUKI ¥ OKa3blBaeT 3HAUM-
Te/IbHOE aHTYMOHOIIO/NMCTUYECKOE, TPOKOHKYPEHTHOE BIMAHNE HAa CTPYKTYPY U
byHKIMOHMpOBaHue yacTHOTO cekTopa [Kunes A 10., 2014: 18].

4. PoccuiicKkoe U aMepUuKaHCKOe 3aKOHOAaTeNIbCTBO:
BO3MOXHbI€ HanpaBJiIeHUS Pa3BUTUS OTEYECTBEHHOro
npPaBoOBOro perysimpoBaHus

B Poccun B coorBerctBuM € 4.3 ¢T1.37 PepepanbHoro 3akoHa ot 26.07.2006
Ne 135-@3 «O 3amuTe KOHKypeHIum»'!! moboe InI0, IpaBa U MHTEPEChl KOTOPO-
rO HapylLIeHbI B pe3y/IbTaTe HeCOOMONeHNA aHTUMOHOIIONBHOTO 3aKOHO/ATe Ib-
CTBa, BIIpPaBe OOPAaTUTLCSA B YCTAHOBJICHHOM IIOPAJKE B CYJ], apOUTPasKHBIIL CyJ C
JICKOM, B TOM 4YJC/Ie O BOCCTAaHOBJIEHUY HAPYILIEHHBIX IIPaB, BO3MEIIEHUN YOBIT-
KOB, BK/II0Yasl YIIYIEHHYIO BbITOJly, BOSMEILEHNN Bpefja, IPUYMHEHHOTO UMYIIe-
cTBy. Ha 0CHOBaHMM 3TOTO MOYXHO OTMETUTD, YTO II€PEYEeHb BO3SMOXKHBIX CIIOCO-
00B 3aIUTHI IIPaB CyOBEKTOB, TOCTPA/IABIINX B Pe3y/IbTaTe aHTVKOHKYPEHTHBIX
mevictBuii, B Poccum, Taxxke kak u B CIIIA, chpopmynmpoBaH HeMcuepIIbIBAIOIIM
obpasom. IlpencraBnsdercs, YTO OCHOBHBIM CIIOCOOOM 3aIUTHI HAPYLIEHHBIX
IIpaB 371eCh TOXKE SBJIAETCS BO3MeEIl|eHle IIPUYMHEHHbIX YObITKOB. [IpaBuia Bo3-

"' @enepanpHbIT 3aK0H OT 26.07.2006 Ne 135-03 «O 3ammre KoHKypeHum» // C3 PO. 2006.
Ne 31 (4. 1). Cr. 3434.
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MellleH)sA aHTVIMOHOIIOIbHBIX YOBITKOB B Poccuu ycraHoBeHbI B ['paxkjaHckoM
kopexce Poccuiickoit @epepanyn (ganee — 'K P®) u cBopATCA K crefyoliemy:
B3BICKAHMIO MTOJJIEXKAT INIIb PaKTIYeCK) IIPUIMHEHHbIe Y JOKa3aHHbIe YOBITKIA,
BKJ/II0YAs peasIbHbII yiIepO U YIIYILIeHHYIO BBITOJY, B3bICKaHe KPaTHBIX YOBITKOB
He JIOITYCKAeTCsl; B3ICKAHMUIO MIOJIIeXAT /TI00ble YOBITKY, IPUYMHEHHbIE Hapylle-
HJIeM 3aKOHOJATe/IbCTBA O 3allTe KOHKYPEHIIMN; HeOOXOMMOCTY JOKa3bIBaHUA
0C000T0 «aHTUTPECTOBCKOTO 3¢ (eKTa» poCCUIICKOe 3aKOHOATENIbCTBO HE YCTa-
HaB/IMBAET; C 3asBJIEHNEM O BO3MeEI[eHN! IIPUYMHEHHBIX YOBITKOB MOXKET 0Opa-
TUTbHCS KaK IPSIMOIL, TaK U HeIIPsIMOTL IIOKyIaTeNnb (KOHTPAreHT), HOCKOJIbKY POC-
CUIICKO€ 3aKOHOZATE/NbCTBO He COJEePKUT OTPAHNYEHNIL IO KPYTY UCTLOB.

B cootBerctBUM € 11. 5 ¢T. 393 'K PO B HacTos1I€e BpeMs Cy[] He BIIpaBe OTKa-
3aTh B YZJOBIETBOPEHMN TPeOOBAHI KPEAUTOPA O BO3MELEHNY YOBITKOB TOJIBKO
Ha TOM OCHOBaHNY, YTO pa3Mep YOBITKOB He MOXXET ObITh YCTAaHOBJIEH C pasyM-
HOJI CTEIIeHbI0 IOCTOBEPHOCTH. B 9TOM ciryd4ae pasMep B3bICKMBAEMBIX YOBITKOB
ompefie/nseTcs UCXOAA U3 NPUHIMUIIOB CIIPaBe/IMBOCTU U COPa3MEpPHOCTU OT-
BETCTBEHHOCTH HOIYILIEHHOMY HapyIIeHMI0 00s3aTenbCTBa. B 1emsax okasaHus
COZIEVICTBMA IOTEPIIEBIIVMM OT AHTMKOHKYPEHTHOrO IoBefieHNnsa DenepanbHOI
aHTVMOHOIIONBHON Cmyx60it P® 6pita paspaboTaHa MeTOAMKA JJOKAa3bIBAHUSA
YOBITKOB, IIPMYMHEHHBIX HapyIIeH/eM aHTMMOHOIIO/IBHOTO 3aKOHO/aTe/IbcTBa' %,
Taxxe npu 3aaBneHnn B PO 1cka K MOHONONNUCTY NPAMbBIM MOKYyTIaTe/lIeM HeT
3alrpera Ha MCIO/Ib30BaHMe OTBETYMKOM BO3Pa)KeHIsI, OCHOBAHHOI'O Ha TOM, 4TO
VICTeI] TIePEIOXKII YacTh CBOMX YOBITKOB Ha COOCTBEHHBIX KOHTPAreHTOB B XOfie
IIOC/IeYIOLIVX CIeIOK (Bo3pakeHus pass on defense).

Yo KacaeTcs BO3MOXKHOCTY NIPebAB/IEHNUA IPYNIIOBBIX NCKOB, BBITEKAIOLINX
13 QaKTOB HapyIIEHNII aHTMMOHOIIOJIBHOTO 3aKOHO/IATeNbCTBA, TO B Poccuu 1o
OTHOCUTEIHO HeJJaBHETO BPEMEHU JIefICTBOBAJI MHCTUTYT OOBIYHOTO IIPOL[ecCy-
aJIbHOTO COYYacCTHA U BO3MOXKHOCTD ITpeIbABIEHNA UMYI[€CTBEHHBIX IPYTIIIOBBIX
JICKOB 3aKOHOJIaTe/IbCTBOM He IpeflycMaTpuBanach. OJJHaKO IOCTENIEHHO B I0PM-
IMYeCKOl HayKe Bce OOsIblilee pacIpoCTpaHeH e TOyYnI0 MHEHE O HeOOXO/1-
MOCTM 3aKOHOJaTe/IbHOTO 3aKpeIIeH) s JaHHOTO BUJA MCKOB, ¥ CUTYallA CTana
MEHATBCA B [I0/Ib3y MX HOPMATUBHOIO IPU3HAHNUA.

B nacrosmee BpeMs B cooTBeTcTBUM ¢ PefiepanbHbIM 3aKOHOM OT 18.07.2019
Ne 191-d3 «O BHeceHUM M3MEHEHUI B OTENbHbIE 3aKOHOIaTeIbHbIe aKThl Poc-
cuiickot Oepepanunu»'? ObIIM BHECEHDBI U3MEHEHNUA B I71aBy 28.2 ApOUTPaKHOTO
IpoleccyanbHOro Kojekca Poccuiickoit @epepanuu (manee — AIIK P®) u mo-

2 Cm.: Pazpsacuenne IIpesuanyma @PAC Poccun or 11.10.2017 Ne 11 «Ilo ompenenenuio pas-
Mepa YOBITKOB, IPMYMHEHHBIX B pe3y/IbTaTe HapyIIeHNs aHTMOHOIIOIbHOTO 3aKOHOJATe/IbCTBA»
(yrB. mporokonom ITpesupuyma PAC Poccun or 11.10.2017 Ne 20) (JOKyMeHT OIyOIMKOBaH He
6p11) // CIIC Koncynpbrantllmoc.

3 ®epepanbHblil 3akoH 0T 18.07.2019 Ne 191-®3 «O BHeceHUN M3MEHEHMII B OT/je/IbHBIE 3a-
KOHoOfiaTebHbIe aKThl Poccuiickoit Pepepauyn» // C3 PD. 2019. Ne 29 (u.1). Cr. 3858.
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OaBreHa HOBas r7aBa 22.3 B I'paskgaHCKUII IpoIieccyanbHbIi Kofeke Poccnitckoit
Depepanyn (ganee — I'TIK P®). Ta u gpyras r1aBbl IpefycMaTpUBaIOT BO3MOXK-
HOCTb IIPeJbsIB/ICHNs IPYIIIOBBIX MICKOB B apOUTPaXKHOM U TPAXKJAHCKOM CYL0-
IIPOM3BOJICTBE, OCHOBAHHBIX Ha MOJie/n opt-in (y4acTHMKaMM pa3bypaTenbCTBa
10 TPYIIIOBOMY MICKY MOTYT OBITb JIMIIb T€ WIEHBI IIOTEHIIMAIbHON TPYIIIbI, KO-
TOpbIe IPAMO U3bABWIN XKe/TaHe IIPUCOMHUTHCA K TPYIIIIOBOMY TpeOOBaHUIO).
IToMrMo 3TOTrO, paccMOTpeHME TPYIIOBBIX MCKOB PErTaMEHTMPOBAHO TaKXKe
cT. 42 Kopmekca afMUHUCTPaTUBHOTO cyfonpoussopactsa Poccuiickoit Pepepa-
i (ranee — KAC P®), ycranasnmBarolieil mpouenypy oopaijeHns ¢ KOJIeK-
TUBHBIM aJMUHUCTPATVBHBIM MICKOBBIM 3asB/IEH/EM B 3aIINUTY IIPaB U 3aKOHHBIX
VMHTEPeCcOB TPYIIHI L. BmecTe ¢ TeM, IpaKTUKa pacCMOTPEHNs Jefl 110 TPYIIIOo-
BBIM VIcKaM B Poccyn b popmmpyercs.

B cBA3M ¢ 5TMM BO3HMKAET Cepbe3HbINl BOIIPOC O JOIYCTUMOCTY BOCIIPUATHUSA
B Poccum momoxeHmnit aMepuKaHCKOTO 3aKOHO/IaTe/IbCTBA, KACAIONUMXCS 3ally-
TBI 1IPaB JINI], HAPYLIEHHBIX B pe3y/lbTaTe 3aIlpelleHHOI aHTMMOHOIIOTbHBIMU
HOpPMaMI JIeAATe/IbHOCTHU. B Xxofie pasBepHyBIIIelics 110 3TOMY ITOBOJY Cpefiu CIie-
L[Ma/INCTOB HAYYHOI JUCKYCCUM BbICKAa3aHbl pa3nnyHble MHeHMA. [IpoTuBHMKYI
IepeHeceHysA HOPM aMepUKAHCKOTO aHTMMOHOIIONBHOTO 3aKOHOJATe/IbCTBA B
POCCUIICKYIO TIPaBOBYIO [IeIICTBUTEIBHOCTD YKa3bIBAIOT, YTO B3bICKaHNE YOBITKOB
B OT€YEeCTBEHHOM TPak/IaHCKOM IIpaBe HOCUT KOMIIEHCATOPHBIN XapaKTep, 1103-
TOMY B C/Iy4ae 3a/IMCTBOBAHA MIOIO>KEHMIT O KPATHBIX IITPaQHBIX yOBITKAX pedb
OyzeT MATH y>Ke He O KOMIIEHCAI[UY ITOTepb, a O HaKazaHuM Hapyumrens. Takoe
B3bICKaHIMe YOBITKOB B IT0JIb3y YAaCTHBIX JIMI] BCTYNaeT B KOJUIM3UIO C afiMUHU-
CTpaTMBHBIMU IITpaaMy M MOXKeT IPUBECTY K HapYLIEHNIO 3alIpeTa Ha BOTHOe
IpUBJIeYeH)e K OTBETCTBEHHOCTH, @ HaJleJIeHle YaCTHOTO CyO'beKTa PYHKIVAMU
OpraHa roCyfapCTBEHHOI B/IACTU IO NMPUMEHEHNI0 MeP OTBETCTBEHHOCTHU IIPO-
tuBopeunt Koncrurynym PO [Kosanesa O., ['anees b., 2013: 40-49].Otmevaercs
TaK>Ke, YTO KOJUIEKTUBHBIE VICKM 110 MOJie/IN Opt-out BKyIle cO IITpagpHBIMM YOBIT-
KaMy, HeOTpaHNYeHHBIMI pa3MepaMil «TOHOPAPOB ycCIleXa» IIpefCcTaBUTesNIeN U
HeIIPOIIOPLIMOHATIBHBIM pacIpefie/ieHeM CyfeOHBIX pacXofi0B CO3[Al0T PUCKU
VICKYCCTBEHHOTO Pa3[yBaHNs CYMM JMCKOBBIX TPeOOBaHUIT U 3/I0yHOTpe6/IeHNMI,
4TO HelpyeMieMo Aid Haureit ctpansl [Kynuk 4., 2013: 18].

Jlpyrue aBTOpBI, HANPOTUB, IOJIATAIOT, YTO OCOOEHHOCTYM YaCTHOIIPABOBO-
ro NpUMEHEHNUA aHTMMOHOIIONBHOTO 3aKoHojaTenbcTBa CIIA mosBondanT emy
OBITH caMbIM 9 PEeKTUBHBIM B MUpPe Ha CETO[HALIHNIL IeHb, Y 3TU 0COOEHHOCTI
MOTYT OBITb BOCIIPUHATBHI I NOBBIMEHUA 3((PEKTUBHOCTU OTEYECTBEHHOTO
aHTMMOHOIIONIBHOTO 3aKoHomarenbcTBa [baxaesa A.B., 2015: 78]. B wacTHOCTH,
mrpadHble YOBITKM MOTYT OBITh BecbMa 3(pPeKTUBHBI A1 60PbObI C OTHOCKUTEIb-
HO MeJIKMMU IIPaBOHAPYILEHUAMY, COBEPIIAEMbIMI «B IPOMBILIIEHHBIX MACILITA-
6ax» [Bygermmu C.J1., 2013: 36].
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[To aTOMYy mOBOZY HEOOXOAMMO OTMETUTH Crlefyioiiee. Poccuiickas 9KOHO-
MUKA JJOCTATOYHO MOHOIIO/NM3VPOBAHA, YaCTh MOHOIIOINII JaXKe Jieranu3oBaHa
3aKOHOZaTeneM (B YacCTHOCTY, eCTeCTBeHHble MoHomonuu). OT HempaBoMep-
HBIX JIeVICTBUII MOHOIIO/IICTOB — Oy[b TO OIEPAaTOPbl COTOBOII CBS3M, IIPOJO-
BOJIbCTBEHHbIE PUTEI/IEPbI VIV IPOU3BOJUTENN TOpIOYe-CMa304HbIX MaTepua-
JIOB— ylIep6 MOXKeT PUYMHATBCA O0/IbIIOMY uycty i, [Ipu aToM npeceyenne
IIPOSIBJIEHNIT MOHOIIOIVICTUYECKOI [esTe/IbHOCTY aHTMMOHOIIO/IBHBIM OPTraHOM
JlaJIeKO He BCerzia ByiedyeT 3a co00il BOCCTAaHOBJICHNE TOCTPAaBIINX MMYIIeCTBEH-
HBIX MHTEPECOB KOHKYPEHTOB /MO0 KOHTPAreHTOB HaPYLINTE/Is, IIOCKOJIbKY aH-
TYMOHOIIOJIbHBIN OPTaH, MpeX/e BCETo, OTCTauBaeT MyomuHble MHTepechl. Cre-
JIyeT COITIACUTBCA C MHEHIEM, YTO B HACTOAIee BpeMs 3a4acTyI0 «HeT ACHOCTH B
IIPYMEHEHUY COOTBETCTBYIOIMX YaCTHOIPABOBBIX Mep 3allMThI IIPaB, MOPa>KeH-
HBIX B pe3y/ibTaTe HapyIIeH)s aHTMMOHOIIO/NILHOTO 3aKOHO#aTenbcTBa» [Eropo-
Ba M.A,, 2017: 5], a my6mm4HO-IIpaBoOBas 3alyTa PaKIaHCKIX IIPAaB HECIIOCOOHA
IIOJTHOCTBIO PEIINTD IIpobeMy obecriedeHNA IpeBeHIMY TpaBOHAPYIIeHMIT 11 3a-
IMIEHHOCTU TaKMX MpaB. DTO 00ycIaBniuBaeT HeOOXOMMOCTh COBEPIIEHCTBO-
BaHVA MHCTUTYTA I'PaKIaHCKO-IIPAaBOBOI OTBETCTBEHHOCTH JIVII, IPUYVMHMBIINX
Bpell B pe3yabTaTe HapyIleHMs aHTVMOHOIIONbHBIX 3ampeToB [MomuanoB A.B.,
JTo6anos P.M., 2018: 43].

KoHe4HO, OTedecTBEeHHOE TpaXKJaHCKOE NPABO MCXOMWUT, HpPEX[e BCEero, U3
KOMIIEHCAI[IOHHO-BOCCTAHOBUTEIBHOTO XapaKTepa IPUMeHSAEMBbIX K IIpaBOHa-
PYLINTETIO MEP OTBETCTBEHHOCTM, OJHAKO YTBEPXK/IEHUE O TOM, YTO POCCUIICKO-
MY IPaBOIOPSAKY YyX/J0 B3bICKaHVe B IOJIb3Y YaCTHBIX CYOBEKTOB IITPadHBIX
CBEPXKOMIICHCALIMOHHBIX CaHKIMII, He BIIOJIHE CIpaBeianBo. Ilpummepamm Ta-
KVX CAaHKILIMI MOTYT BBICTYNIATh IpegycMoTpenHas cT. 394 'K PO mrpadnas He-
YCTOJIKa, @ TAK)Ke YCTaHOBJIEHHBIN 1. 6 cT. 13 3akona P® or 07.02.1992 Ne 2300-1
«O 3amure mpaB norpebureneii»'* mrpad B pasmepe 50% OT CyMMBI, B3bICKAHHOI
B II0JIb3Y NTOTPeOUTEIsA, KOTOPBIIT IPUCYX/JAETCS 3a HEY/IOBJIETBOPEHME B 10OPO-
BOJIBHOM IIOPsIfIKe €ro TpeOOBaHMII U B €0 MOJIb3y. Takoii mrpad B HacTosAIlee
BpeMsI LIMPOKO MIPUMEHSIETCs TPY BBIHECEHNM PELIeHNI TI0 fie/IaM O 3all{/ATe IPaB
TOTpeOuTeIell ¥ BHICTYTIAET JOIOTHUTE/IbHON TapaHTyell JOOPOBOIBHOTO YOB-
NeTBOpeHus ux TpeboBanuil. [IpefcraBisercs, 4To aHaTOTMYHBII Tpad B Buje
OIIpe/Ie/IEeHHOTO MIPOIEHTA OT B3bICKAHHOI CYMMBI BIIOJTHE MOXXET OBITH IIpefyc-
MOTpEH I 3aKOHOJATETbCTBOM O 3alNTe KOHKYPEHIUM B CIIydae MPUYMHEHUA
YOBITKOB B pe3y/IbTaTe aHTMKOHKYPEHTHBIX IEVICTBUI U1 OTKa3a IPaBOHAPYILUTE-
JIs1 BO3MECTUTD VX B JOOPOBOIBHOM HOpsfKe. ITO OymeT criocoOCTBOBATD 3auH-
TepPeCOBAHHOCTY CYyOBEKTOB B 3al[UITe HAPYIICHHBIX IIPAB 1 IOBBICUT 3P eKTB-
HOCTb @HTVIMOHOIIO/IBHOTO Pery/IpOBaHMs.

4 3akon PO ot 07.02.1992 Ne 2300-1 «O samure npas norpeburerneit» // Begomoctn Cresna
HapopHbIX fleryTaroB P® n Bepxosroro Cosera P®. 1992. Ne 15. Cr. 766.
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Kpowme Toro, 1. 1 ct. 1064 I'K P® npsmMo 3akpenna BO3MOXHOCTb yCTaHOBJIE-
HJISI B 3aKOHOZIATe/IbCTBE CTy4aeB, KOT/a IPUYMHITE/Ib Bpesia 00513aH BBIIIATUTD
IIOTepIIeBIIEMY KOMITEHCALINIO CBEPX BO3MEIeHNA Bpefia. B cBA3Y ¢ 3TUM ipyrum
BO3MO>KHBIM BapMaHTOM YCWIECHMSA 3aLUThI IMYILECTBEHHBIX IIPaB CyObEeKTOB OT
HapyIIeHNII aHTYMOHOIIONIBHOTO 3aKOHOJATE/IbCTBA SIBJIAETCS BBEJEHME IO00-
HOJI KomrieHcanyn. [Ipu aToM oHa He OyfeT TOX/eCTBeHHa KPaTHBIM IITPadHbIM
yOBITKaM, YCTaHOBJICHHBIM aHTMMOHOIIOJIbHBIM 3aKoHofatenbcrBoM CIIIA, a 6y-
JieT ABJIATbCA CAHKIMEl, KOTOpas MO/DKHA YYMTBIBATb KaK pasMep (aKTHYecKn
IPUYVMHEHHBIX [TOTepIIeBlIeMy YOBITKOB, TaK U HEKOTOpPbIe HOIOIHNUTEe/IbHbIE 00-
CTOATEIbCTBA COBEPILIEHHOTO NPaBOHAPYLIeHVs, (HallpuMep, BeJIMYHA IOTyqeH-
HOJI IIpaBOHAPYIINUTe/IeM IPUOBIIN, XapaKTep COBEPLUIEHHOTO IMpPaBOHAPYIIEHN,
OpraHM3aLOHHbIE 3aTPAThl IOTEPIIEBLIETO HA €T0 BbIABIEHNE, HbIE HETaT/BHbIE
VIMYIIECTBEHHbIE ¥ PeIyTalllIOHHbIE MOC/IEACTBIA HAPYIIEHNA, KOTOpble MHOTA
CJTI0>KHO OLICHMTD B JIEHe)KHOM BbIpakeHun). [IpyMepoM 1mogo6HoI KOMIIeH A
BbICTyIaeT 3aKperieHHas cT. 1301 ['K PD, xak 1 pAfoM Opyrux HOpPM, peryinpy-
IOLIVX OTHOIIeHMA B cepe MHTEe/UIEKTYaIbHBIX IIpaB, KOMIIEHCAIVS 33 Hapylle-
HIle COOTBETCTBYIOLINX VICKTIOUNTE/IbHBIX IIPaB. TakkKe BO3MOKHOCTb B3bICKAHNA
KOMIIEHCaluy ITPeJyCMOTpeHa, HarpuMep, PeprepanbHbIM 3akoHOM OT 30.04.2010
Ne 68-D3 «O xomMneHcaluy 3a HapylleHye IIpaBa Ha CyJONPOM3BOJCTBO B pa3yM-
HBIJI CPOK VIV IIPaBa Ha MCIIO/IHEHUe CyleOHOrO aKTa B pa3yMHBIIl CPOK»'°.

Yro KacaeTcsi KOHKPETHOTO pasMepa TaKoil KOMIIEHCALVM, TO OH MOXKET ObITh
YCTaHOBJIEH KaK B IIPOLIEHTHOM, TaK U B [IEHE)KHOM BBIPKEHUN WM, HAIIpUMep,
BO3MOJKHO YCTAHOBJIEHME KOMIIEHCAllUM B IIpefie/lax IIOTY4YE€HHON KOMIaHuel
npubBUIM 32 IEPUOJ, HAPYIIEHMs 3aKOHOZATEIbCTBA O 3ALIUTE KOHKYPEHLIN.
B cBoe BpeMs B IOpUAMYECKON TUTEpaType yXKe 00CYK/a/ICcs 3aKOHOIIPOEKT, Pas-
paboranHblit PenepambHON aHTUMOHOIIONBHOM CTy>k6011 PD, 0 BBeeHNN KOM-
MIEHCAllMyY 32 HEKOTOpble HApyLIEeHMSA aHTMMOHOIIONBHOTO 3aKOHOJATENbCTBA
[EropoBa M.A., Kunes A.IO., 2015: 30-35], ofHaKO OH BCTPETIUI MHOTO KPUTUYE-
CKMX OT3BIBOB J peajn3oBaH He ObUL BMecTe ¢ TeM, B CWJTy C/IOXKHOCTY JJOKa3bl-
BaHMsA YOBITKOB, 0COOEHHO ITOHECEHHBIX (PU3MYECKUMM JIMIIAMY IIPU MAaCCOBBIX
HapyLIeHMAX 3aKOHOJATe/NbCTBA O 3allUTe KOHKYPEHIIMY, YCTAaHOB/IEHNE TaKOM
KOMIICHCAI[MY B 1Ie/IOM HMO3UTUBHO OTPA3MIOCh Obl Ha 3allNTe UMYIIeCTBEHHBIX
UHTepecoB CyObekToB. bojiee TOro, B YCIOBUAX 3aKpeIUIEHUA B COBPEMEHHOM
POCCUIICKOM 3aKOHO/IaTe/IbCTBE IIPaBa Ha 3asBJIeHMe IPYIIIOBbIX ICKOB Ha/lM4ue
IIPOCTOTO MeXaHM3Ma pacyeTa aHTMMOHOIIO/IbHOI KOMIIEHCAL[MY MOTITIO ObI cfie-
JIaTh YaCTHBIE VICKM BOCTPEOOBAHHBIM MHCTPYMEHTOM IIPOTUBOJEIICTBYSA HApY-
LIEHNSIM aHTMMOHOIIO/IBHOTO 3aKOHO/IaTe/IbCTBA.

!5 ®epepanbHbIil 3aK0H 0T 30.04.2010 Ne 68-P3 «O koMmeHcanyyu 3a HapylIeHNe IIpaBa Ha
CY[OIIPOU3BOACTBO B PasyMHBII CPOK VIV IIpaBa Ha MCIOJHEHME CYAeOHOro aKkTa B pasyMHBII
cpok» // C3 P®. 2010. Ne 18. Cr. 2144.
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Yro KacaeTcs OleHKM ITPeAyCMOTPEHHO COBPEMEHHBIM POCCUIICKIIM IIpoIiec-
Cya/IbHBIM 3aKOHOZIATe/IbCTBOM MOJIe/IN IOAAYM X PACCMOTPEHNA TPYIIIOBbIX MC-
KOB, TO aMepUKaHCKas MOJie/Ib TPYNIIOBOTO CY/IOIIPOM3BOJICTBA, TaK Ha3blBaeMas
cucrema opt-out actions, B 607IblIell CTENIEHN CTUMY/INPYET YaCTHOE IPaBOIPH-
MeHEeHMe U yflep)KMBaeT KOMIIAHNY OT HapYIIeH)s aHTMMOHOIIOJIbHOTO 3aKOHO-
JaTenbCTBa.

3aknouyeHue

Cospanne a¢dexTBHOrO 1 cOaTaHCHPOBAHHOTO IIPABOBOTO MeXaHM3Ma, 00e-
CIIEYNBAIOIIETO BO3MOXKHOCTD YHZOB/IETBOPEHNUsI MMYILECTBEHHBIX TpPeOOBaHMII
HOTEPIIEBIINX U OCHOBAHHOTO Ha HEOOXOVIMOCTH 3aIUThI KaK MyO/IMIHBIX, TaK 1
JaCTHBIX MHTEPECOB, SIB/IIETCS OJJHOI 13 BaXKHEIINX 3a/lad IIPaBOBOTO PEryInpo-
BaHNA OTHOIIEHWIT KOHKypeHIM. [IJIs1 pelieHs Takoit 3aiauyl 60/IbIloe 3HaUeHue
VIMeeT MCCIeIoBaHMe 3apyOe>KHOTO OIbITa AHTMMOHOIIONBHOTO IIPAaBOTBOPYECTBA
VI IpaBoOIpyMeHeHus. TaKoil OIbIT, KaK IO3UTUBHBII, TaK M HETATVBHBIIA, CIeyeT
Y4UTBIBATb IPY JATbHENIIEM COBEpPIICHCTBOBAHUY POCCUIICKOTO 3aKOHOJATEb-
CTBa O 3alMTe KOHKypeHIMu. IIpy 3TOM, HECMOTPSI Ha HaIM4Me OIPeJe/IeHHBIX
JOKTPVHA/IBHBIX IIPUHIVUIIOB U IOTIOXKEHMI, JISKAIX B OCHOBE CUCTEMBI POC-
CUIICKOTO TPaXKIAaHCKO-TIPABOBOTO PETYIMPOBAHNs, He ClIefyeT KaTeropudecKiu
OTBepraTh HEIUIOXO 3aPEeKOMEH/IOBABLIYIO Ce0s1 B TeUeHMe [UIUTEIbHOTO BpeMeHM
aMEepUKAHCKYI0 MOJIe/b YaCTHOTO aHTVMOHOIIOJIBHOTO IIpaBoNpyMeHeHus. Vc-
[I0/Ib30BaHME TAKMX IIPABOBBIX CPENCTB, KOTOPBIE yXKe VI3BECTHBI POCCUIICKOMY
TPaX/JAaHCKOMY 3aKOHOJIaTe/IbCTBY VIV BIIOJIHE MOTYT OBITh a[JalITYPOBAHBI K pOC-
CUIICKOMY IIPABOIIOPSIZKY, O3BOMUT 3 PeKTUBHO 3aluiiaTh HapyIIeHHbIe IIpaBa
B MOPSifiKe TPOKHIAHCKOTO CY[OIPOU3BOACTBA U OyZeT CIIocOOCTBOBATD Ja/bHEl-
IIEMY PasBUTHIO IIPAKTUKY [IPebsIBIEHsI ICKOB, OCHOBAHHBIX Ha HECOOMIOEHNN
HOPM 3aKOHOJ]aTe/IbCTBA O 3allYITe KOHKYPEHIIVIN.
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