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AHHOTauma

depepanbHbin 3akoH oT 31 niona 2020 r. N2 247-D3 «0O6 ob6sa3aTenbHbIX TPeOOBaHUAX B
Poccuiickoii @epepaunn» (nanee — depepanbHblii 3akoH N2 247-D3) onpenenseT npa-
BUNA «JTy4LLEro PeryanmpoBaHns» 9KOHOMUYECKNX OTHOLLEHWIA. B 3akoHe npoBoauTcsa naes
3aMKHYTOIr0 PerysisiTOPHOro LKA C BKJt0YEHEM 0OLLLECTBEHHOCTM B MPOLIECCHI pa3paboTku
1 OLEHKM OENCTBUS HOPMATMBHBIX MPABOBbIX aKTOB, a TakxXe onpeaenieHbl NPUHLMMbI, KOTO-
pble O0JIKHbI MPUMEHSTLCS B PpaMKax 3TUX NMPOLECCOB (MPUHLMIMBI YCTAHOBIEHNUSI N OLEHKMN
npuMeHeHns oba3aTtesibHbix TpeboBaHui). MNpUHLMNBLI NpaBa B CTaTbe pacCMaTpUBAIOTCS Ha
npvMepe NpUHUMMNOB, NpenycMoTpeHHbix PenepanbHeiM 3akoHoM N2 247-D3. CopepxaHve
yKa3aHHbIX MPUHLUMIMOB AAET OCHOBaHWE Nnosiaratb, YTO OHU MMEKT KOHCTUTYLIMOHHO-MNPaBO-
BYIO MpupoAy, KOTopas packpbiBaeTcs B pelleHusx KoHctutyumoHHoro Cyna Poccuiickoi
depepaumn. ABTOp npepnnosaraeT, YTO CoAepXXaHne MPUHLMIMOB YCTAHOBNEHUSI U OLLEHKN
npuMeHeHns 06s13aTenbHbIX TpeboBaHUn WKpe, YeM BykBanbHO chopmynmpoBaHo B Pene-
panbHOM 3akoHe N2 247-dD3, 1 Ha npakTuke MoXeT ObITb AonoiHeHO no3nuuamin Cyna. B ces-
31 C 3TUM LENb AAHHOW CTaTbl — NPOAEMOHCTPUPOBATbL KOHCTUTYLIMOHHO-NPABOBOW Xapak-
Tep npuHumnoB deaepanbHoro 3akoHa N2 247-d3, 6onee NosIHO packpbiTe UX COAepPXKaHME 1
BO3MOXHOE NMpUMeHeHVe. ABTOP NOKa3bIBAET, YTO NMPUHLMIMBI 3aKOHHOCTW, 0O0CHOBaHHOCTM
06s13aTesbHbIX TPe6OoBaHN, UCMOJIHUMOCTM 00a3aTesNbHbIX TPeOoBaHMIN Pa3BUBAOT KOHCTU-
TYLUMOHHbIE MPUHLUMMBI COPAa3MEPHOCTU U NPONMOPLMOHANIbHOCTA OrpaHNYeHuii Npae 1 CBO-
604, 6anaHca YacTHbIX U MYBANYHBIX MHTEPECOB, GOPMUPYS TECT Ha NMPOMOPLIMOHANILHOCTb
1 COPa3MepHOCTb OrpaHNYEHII, NOPOXAaeMbIX 06a3aTeNbHbIMU TpeboBaHMAMN. [PUHLMMLI
npaBoBOi ONPeAeNIEHHOCTU U CUCTEMHOCTU, OTKPLITOCTY U NPeacKa3dyeMOCT OCHOBbIBAKOT-
CSl Ha NPUHLUMNE NOAAEPXaHMS LOBEPUS K AENCTBMAM roCy0apCTBa, BbITEKAIOLLEM N3 KOHCTU-
TYLIMOHHBIX MPUHLUMMOB IOPUANYECKOro PaBEHCTBA U CNPaBeA/IMBOCTM B MPABOBOM AeMOoKpa-
TUYECKOM rocyaapcTtse. MNpu paccMoTPeEHU NMPUHLMMIOB CAENAH aKLEHT Ha UX PEMYNSTOPHOM
noteHuuane u npobnemax peannsaumm, B TOM HMCsie 3aTPOHYT Psg, BONPOCOB NPOBEAEHUs
OLLEHKW PEryNIMPYIOLLEro BO3OENCTBMS U OLLEHKN MPUMEHEHUS 00s13aTeNbHbIX TPEOOBaHMIA.
Takke B cTaTbe MCCnenyeTcs NpaBoBOE COAEPXaHME OCHOBHbIX MOHATUI DenepanbHOro
3akoHa N2 247-®3: ob6s3aTesibHble TPeOoBaHWS, OXPaHAeMble 3aKOHOM LIE@HHOCTU, PUCK
npuYMHeHns Bpeaa (ywepba) oxpaHseMbliM 3aKOHOM LLEHHOCTSIM.
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Abstract

Federal Law «On Mandatory Requirements in the Russian Federation» defines the rules
for «better regulation» for economic relations. The Law pursues the idea of the regulatory
lifecycle with engaging the public in the development of regulatory acts and evaluating their
influence on business, society and State. Also, the Law defines the principles to be applied
in these processes (principles for establishing and evaluating the application of mandatory
requirements). In the article the principles of law are considered on the example of the
principles stipulated by the Federal Law. The content of these principles gives reason to
assume that they have a constitutional nature disclosed in the decisions of the Constitutional
Court of the Russian Federation. This may mean that the content of the principles of
establishing and assessing the application of mandatory requirements is broader than
literally formulated in Federal Law and in practice can be supplemented by the positions of
the Court in terms of understanding the relevant principles. Therefore, the main purpose of
this article is to demonstrate the constitutional nature of the principles and show their content
and usage. Author claims that the principle of legality, the principle of substantiation of
mandatory requirements, the principle of enforceability of mandatory requirements develop
the constitutional principles of proportionality of restrictions on rights and freedoms, balance
of private and public interests, forming a test for proportionality of restrictions generated by
mandatory requirements. In the article it is also shown that the principle of legal certainty
and consistency, the principle of openness and predictability are based on the principle of
maintaining confidence in the actions of the state, arising from the constitutional principles
of legal equality and justice. In considering the principles of the Law, the author focuses on
their regulatory potential and problems of implementation, including the issues of regulatory
impact assessment and ex post evaluation. Moreover, the article examines the legal content
of the basic notions of the Federal Law: mandatory requirements, legally protected values,
the risk of harm (damage) to legally protected values.
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BeBepeHue

Depepanbublit 3akoH Ne 247-03 «O6 obs13aTenbHBIX TpeboBaHUAX B Poccuii-
ckoit Qepepauym»' (manee — DenepanbHblii 3aKoH Ne 247-03) — mepBblil Ha-
JIOTPAC/IeBOll (efiepabHbI 3aKOH, per/TaMeHTUPYIOIUII CYIIHOCTHBIE BOIIPOCHI
pa3pabOTKV ¥ NPUHATHA HOPMATUBHBIX IIPABOBBIX aKTOB. bymyun paspaboran-
HBIM B KauecTBe OJJHOTO 13 IJIABHBIX MEPOIPUATIIL pepopMbl KOHTPOIBHO-HA-
30pHOII mestenbHOCTH?, DenepanbHblil 3akoH Ne 247-D3 oTpakaeT CHHTe3 3Jle-
MEHTOB KOHILENIUY «yMHOTO perymuposanus» [Drahos P., 2017: 133-146];
[Berukosa O.B., 2018: 150-221]; [daBsrgoBa M.JI., 2020: 17-18], ¢ ogHoIT cTO-
poHbl, 1 BbITeKaomux n3 Koncrurynum Poccnmiickoit Pepepanuy NpUHINIIOB
IpaBa — C APYTOIL, TeM caMbIM GOPMUPYS OCHOBY [JIA peann3aluy KOHIEIIN
JIOKa3aTe/bHOro perynmupoBanusa [BomommHckas A.A., Komapos B.M., 2015:
90-92]. B coorBerctBuM ¢ Pexomenmaumsamu Coseta OICP mo perynaropHoit
nOMUTUKe U ympasieHuio 2012 ropma’ B 3akoHe IPOBOAUTCA Ujesl 3aMKHYTOTO
perynaTopHoro nukiaa (pa3paboTka HOPMaTUBHOTO IIPABOBOTO aKTa — OI[eHKa
ero JIefiCTBIA — KOPPEKTMPOBaHNE PeryIupoBaHMsA IO pe3yabTaTaM OLIeHKM),
HaIpaBJIeHHOTO Ha COaTaHCUPOBAHHOE IIPOTYMaHUTAPHOE PETY/IMPOBAHNE U pe-
a/M3yeMoro ¢ o0s3aTelbHBIM obIlecTBeHHBbIM y4actueM' [Mastenbroek E., van
Voorst S., Meuwese A., 2016: 1331, 1334].

! ®epeparnbHblit 3aKoH oT 31.07.2020 Ne 247-®3 «O6 obsi3arenbHbIX TpeboBaumsx B Poccumii-
cxoit Depepanum» // C3 P®. 2020. Ne 31. Cr. 5007.

? Ilnan MepompuaTuit («JOPOXKHas KapTa») MO peann3anuy MeXaHU3Ma «PeryIATOPHOI Iu-
NMbOTUHBD yTBep)keH IIpencenarenem IlpaBurenncrsa Poccuiickoit ®epepanun [I.A. Menbene-
BbIM 29 Mas 2019 r. // CIIC Koncynprantllmoc

* Recommendation of the Council on Regulatory Policy and Governance (Adopted by the
Council of the OECD on 22 March 2012). Available at: URL: https://www.oecd.org/gov/regulatory-
policy/49990817.pdf (mara obpamenns: 20.04.2021)

* Cwm., Hamp., Recommendation of the Council on Regulatory Policy and Governance (Adopted
by the Council of the OECD on 22 March 2012). Available at: URL: https://www.oecd.org/gov/
regulatory-policy/49990817.pdf (nara o6pauenns: 20.04.2021); OECD Regulatory Policy Outlook.
Paris: OECD Publishing, 2018. P. 39-74.

182



10.H. Bennuurckasi. lMpuHumnbsl npasa: npobiemsi npumeHeHus. C. 180-207

B npouecce pa3paboTKy 1 OLI€HKY AeVICTBYA aKTa TO/DKHBI IPYMEHATHCA CTie-
AyIOIyie IPVHIUIIBL: 3aKOHHOCTY, 000CHOBAaHHOCTY 00513aTebHBIX TPeOOBaHMI,
IIPaBOBOJl ONpPEeIEeIeHHOCTU M CUCTEMHOCTU, OTKPBITOCTM U IIpefCcKa3yeMOCTH,
VICHOTTHUMOCTH 00513aTe/IbHBIX TPeOOBaHMIL.

Bompocsl paspaboTku, OIy0/IMKOBaHUA U BCTYIUIGHUA B CUJTy HOPMATVMBHBIX
IIPAaBOBBIX aKTOB, COJlepKAILUX 00s13aTe/IbHbIe TPeOOBaHMsI, B 3aKOHE OXBAaTbhIBa-
I0TCS IOHATHUEM YCTAaHOB/ICHNA 00513aTe/IbHbIX TpeboBaHMil. K/toueBbIMY 9/1eMeH-
TaMM NIpoleccoB UX ycraHoBneHNA Pepepanbublit 3akoH Ne 247-03 onpepenser
aHa/NINM3 COLMANBbHO 3HAYMMBbIX PUCKOB B COOTBETCTBYIOLIEi cdepe 0OIecTBeH-
HBIX OTHOILLIECHNII U IPOBeJIeHNEe OLIeHKY PETyINPYIOLIero BO3/IeICTBIS IPOEKTOB
HOPMAaTMBHBIX IIPAaBOBBIX aKTOB, YCTAHAB/IMBAIONIX 00513aTebHbIe TPeOOBaHN
(manee — OPB). [IpaBuia npoBeeHus takoit onenku (namee — IIpaBuma OPB)°
meiictByIOT ¢ 2012 roga, ogHako TonbKo PenepanbHblil 3aKoH Ne 247-03 npupan
npouenype OPB nmnepatnBHblil XapaKTep.

OmeHka JeiicTBMA HOPMATUBHOTO IIPaBOBOTO aKTa U NMPUHATHE pelleHua 06
M3MEHEHM) PeryIMpOBaHNUA OCYIECTB/AIOTCA B paMKaX BIIepBble BBeJEHHOI
DenepanbHbIM 3aKoHOM Ne 247-D3 mporeypsl — OLeHKM IIpUMeHeHus 00s13a-
TenbHbIX TpeboBaumit (fanee — OIIOT). IIpu nposepernun OITOT ouenuBaercs
JOCTVDKEHNe 1ieJIell YCTAaHOBJIEHVS M KaueCTBO 00s3aTe/IbHbIX TPeOOBaHMIA, 1 110
pesy/nbTaTaM IPOBEINEHHOTO aHA/IN3a JIeIaeTCs BBIBOJ], BO3MOXKHO /M JabHe-
IIee IIpUMeHeHVe 00s13aTe/IbHBIX TPeOOBaHNII B TEKYIIIEM BIJie NIV HEOOXOVMBI
VX M3MEHEHMe WV OTMeHa. i peanmsauny JaHHOV IPOLeypPhl YTBEPIK/IeHbI
npasuia ee nposeneHnA° (manee — Ilpasmma OITIOT).

O6e mponeayphl IpefIIoIaraloT OOIecTBEHHOE y4acTiie ¢ OTpaboTKOI op-
raHaMJ BJIACTY IIPEIO>KEHNI ¥ 3aMeYaHMIl, IIOCTYIUBIINX B XOfie ITyOIMYHOrOo
06Cy>XIeHMsI IPOeKTa HOPMATUBHOTO IIPABOBOTO aKTa ¥ CBOJHOTO OTYeTa O IPOo-
Bemennyt OPB, mepeunsi HOpMATUBHBIX IIPABOBBIX aKTOB, 00sI3aTe/bHBIE TPEOO-
BaHIA KOTOPBIX IJTAHMPYETCs OLIeHMBATh, a TAK)Ke TOK/Iaja O JOCTVDKEHUN Liefeit
BBefieHs1 00513aTe/IbHBIX TPeOOBAHMIL.

* Ilocranosnenue Ilpasurenscrsa PO ot 17.12.2012 Ne 1318 (pep. ot 18.03.2021) «O mopsznke
poBenieHns QeepanbHbIMU OpraHaMI UCIIOTHUTEIbHOI BIACTU OLEHKM PEryIMpPYIOLIero Bo3yieli-
CTBUA IIPOEKTOB HOPMATMBHBIX ITPABOBBIX AKTOB U NPOEKTOB peleHNi EBpasniickoit skoHOMMYe-
CKOJi KOMMCCIY, @ TaK)Ke O BHECEHU! M3MEeHeHMI B HeKoTopble akThl [IpaBurenbcrsa Poccuiickoin
Depeparym» (BMecte ¢ «[IpaBymamu nposeeHus defepaTbHBIMI OPraHaMM UCIOTHUTEIBHOI B/a-
CTU OLIEHKM PErynMpyIoLiero Bo3eiiCTBMA IPOEKTOB HOPMAaTUBHbIX IIPABOBBIX aKTOB U IIPOEKTOB
peurennit EBpasniickoit skoHOMI4ecKoit komuccun») // C3 PO, 2012. Ne 52. Cr. 7491.

¢ IMocranosnenne [TpaBurenbctsa PO ot 31.12.2020 Ne 2454 «O6 yrBepxaernu IIpaBut oleHKU
IIpUMeHeHVs 0053aTe/TbHbIX TPeOOBaHNMIL, COIep)KaIMXCsA B HOPMATHBHBIX IPABOBBIX aKTaX, IIO/IT0-
TOBKM, PaCCMOTPEHNS HOK/Iaa O JOCTVDKEHNN Lieielt BBefeHs 0053aTe/IbHBIX TPeOOBaHMIL 1 TIPU-
HATNA pEeNIEHNA O IIPOJJIEHNN CPOKa ,E[eI/UICTBI/IH HOPMATMBHOIO IIPABOBOI'O aKTa, YCTaHAB/IMBAIOLIETO
06s13aTe/bHble TPeOOBAHSL, MU O IIPOBEIEHNN OLIeHKY (PaKTIIECKOro BO3/e/ICTBIA HOPMAaTHBHOTO
IIPaBOBOTO aKTa, yCTaHAB/IMBAIOLIETo 0Os3aTe/bHble TpeboBanus» // C3 PO. 2021. Ne 3. Cr. 586.
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CTONT OTMETUTD, YTO B YACTV VAEHTU(PUKAINNI IIPOLIEAYP PEryIATOPHOTO VK-
nay @egepanbHoro 3akoHa Ne 247-03 Ha «BbICIIEM» — 3aKOHO/IAT€/IbHOM — YPOB-
He OTCYTCTBYIOT aHAJIOT¥ B CTPaHaX, KOTOPbIX MO>KHO OTHECTH K JIJiepaM MOJiep-
HM3AIMY PETy/IATOPHOI NOMUTUKM (B 9acTHOCTH, Bermikobpuranns, Kanaga).

Hanpumep, B Benmuko6puTaHuy ONOPHBIN /I PETYIATOPHON pedopMbl 3a-
KOH — 3aKOH O MajoM Om3Hece, NpeANIPMHUMATENbCTBE 1 3aHATOCT (Small
Business, Enterprise and Employment Act 2015 (SBEE Act))’ Bkmouaer pasper,
HOCBAILEHHBIN perynaTopHoit pedpopme. IIpu atom B cpaBHernu ¢ GefrepaabHbIM
3akoHOM Ne 247-®3, SBEE Act nmeet 60see IMpOKMit IpeaMeT U CIelaTbHbII
xapakrep. Beuay makonmynoctu SBEE Act B permaMeHTanmy HENOCPe[CTBEH-
HO BOIIPOCOB OIIEHKM BJIMAHUA PeryIMpOBaHMA JaHHbBIN CTATyT MPUMEHAETCS B
KOMIIJIEKCEe C TIPaBUTENbCTBEHHBIMU PYKOBOZICTBAMI 110 OCHOBHBIM MaTepyasb-
HO-IIPAaBOBBIM U IPOIEAYPHBIM aCHeKTaM PEeTylIATOPHOTO LuKIa. Takme pyko-
BOJICTBa 00ecIieunBaloT peanusanyio nonoxxenuit SBEE Act, HaunHas ot pasbsic-
HEHMIT TEPMMHOIOTUM 3aKOHA U BK/II0Yasd, B TOM YIC/IE OLIEHKY PErylIMpYIOLIero
BO3JIEIICTBUA 1 eX post OlleHKy (HampuMep, BpeMeHHOe PYKOBOZICTBO IO OCHO-
BaM nyquiero perynmuposanus (Better Regulation Framework: Interim guidance,
March 2020%)).

B KaHape fieiicTByeT 3aKOH O CTaTyTHBIX MHCTpyMeHTax (Statutory Instruments
Act, 1985°), onpenensrommit BUABI, IPeMeT M CUCTeMYy HOPMAaTUBHBIX aKTOB, a
TaKKe K/II0YeBbIe aCIeKTBl UX pa3pabOTKiM, IPUHATNA, ONYO/INKOBAHNA, Iepe-
cmorpa'’. Bmecre ¢ TeM, JaHHBI 3aKOH He OXBAaTBIBAET PETY/IATOPHBIE BOIIPOCHI,
CBA3aHHbIE C OLI€HKOJI BIAUAHMA IPOEKTUPYEMOTO 1 JIeJICTBYIOLIETO PeryanpoBa-
HIA Ha OM3Hec-TIporeccel 1 obmectsBo. [loaToMy HapsAmy ¢ 3aKOHOM JIeiiCTByeT
HupextuBa Kabunera mo perynmposanmio (Cabinet Directive on Regulation)',
dbopmynupymomas pyKoBojAIye IPUHIUIIBI PEryIATOPHON OMUTUKY, OYepun-
BaloOLas CTaiUM PETyIATOPHOTO LIMK/IA, PerllaMeHTUPYIOLIasd BOIPOCHI BOBJIE-
YeHUsA OOILIeCTBEHHOCTU B PEryIATOPHBIN IIPOIeCC M BCe KII0YeBble MOMEHTBI
PEryIATOPHBIX IPOLEAYP, B TOM 4YMCIIe OLEHKM Peryaupyloliero BO3/elicTBIA,
PEryIATOPHOTO MeHEIKMeHTa, eX post oeHku. Kpome Toro, mpuMeHA0TCA 10-

7 Available at: URL: https://www.legislation.gov.uk/ukpga/2015/26/pdfs/ukpga_20150026_
en.pdf (mata obpamenns: 15.10.2021)

8 Available at: URL: https://assets.publishing.service.gov.uk/government/uploads/system/up-
loads/attachment_data/file/916918/better-regulation-guidance.pdf (mara o6pamenns: 15.10.2021)

° Available at: URL: https://laws-lois.justice.gc.ca/eng/acts/s-22/page-1.html (gara obpamenms:
18.10.2021)

10 C yueToM copiep>kaHMs JTAaHHOTO 3aKOHA O0lee IPMBBIYHBIM MOXKET OBITh IIEPEBOJ, €r0 Hal-
MEHOBAHNsI, HAIIPMMED, KaK «3aKOH O CTATyTHBIX JOKYMEHTAX».

1" Available at: URL: https://www.canada.ca/en/government/system/laws/developing-improv-
ing-federal-regulations/requirements-developing-managing-reviewing-regulations/guidelines-
tools/policy-regulatory-development.html (zara o6pamenus: 19.10.2021)
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TUTUKA (PYKOBOZACTBA) IO OTHE/NIbHBIM acHeKTaM peTyIuMpoBaHNsA (HampuMep,
[TonuTuka mpoBefieHNs aHAIM3a BBITOJ, 11 U3fiepKeK perymiposanus (Policy on
Cost-Benefit Analysis)'?, [TonnTuka orpaHn4eHus peryasTOpHOro bpeMenn 6mus-
Heca (Policy on Limiting Regulatory Burden on Business)" u mp.).

TakTuKy peraaMeHTaluy MpOLeAyPHBIX aCIIEeKTOB PEryIATOPUKY Ha I0f3a-
KOHHOM YpOBHe npujep>xuaerca u Esponeiicknit Coros, rie paspaboTaHo 3Ha-
YUTETbHOE KOIMYECTBO PYKOBOJAIIUX JOKYMEHTOB IO CCTEMHOMY OOHOBJICHUIO
pery/IATOPHON INpaKTUKM (HampuMep, BbIIyLleHHOe EBpOMeEicKoil KOMUCCH-
eit PykoBopcTBo mo mydmemy perymposanuio (Better Regulation Guidelines,
2017)" n pononusAomMil uX VIHCTpyMeHTapmit ny4iero perynmiposanus (Better
regulation Toolbox, 2017)".

IIpepcraBiIeHHBI OIBIT, C OJHOV CTOPOHBI, CBULETENbCTBYET B IIO/Ib3y YHU-
KanbHOCTU PefrepanbHoro 3akona Ne 247-03, ¢ ipyroit — HacTpauBaeT Ha Mac-
ITaOHYIO U TTyOOKYI0 IIPOPAbOTKY perynsaTopHbIX BorpocoB. PenepanbHblii 3a-
KOH Ne 247-D3 HyXaeTcsl B Ka4eCTBEHHOI IIPOLIEAYPHOI ¥ METO/IOIOTMYECKOIA
6ase, KOTOpas MO3BO/IIIA OBl peann30BbIBATD €0 IOTOXKEHNMs B IIOJTHOM 00beMe
1 6e3 MICKa)XeHUIT C y4eTOM KOHCTUTYLMIOHHO-IIPAaBOBOTO TOJIKOBAHNA 1 B PycCie
VIJieil peryIATOpHOI peopMBL. B 1aHHOII cTaThe IpefIaraeTcsl COCPeSOTOUNTbCS
Ha pacCMOTpeHMM 3a/10’keHHOTO B DeflepaibHOM 3aKoHe Ne 247-D3 MHCTpyMeH-
Tapys YAy4IIeHNA KadeCcTBa HOPMOTBOPYECTBA — IPMHIUIIOB YCTAHOBJICHUA 1
OLIEHKM IIPYIMEHEHV 0053aTe/IbHBIX TpeboBanmil. [Ipy4nH TOMY HECKOTIBKO.

Bo-nepBbIX, IPUHLNIBI YCTAHOBIEHNA 1 OLIeHKY IIPYMeHEeHNA 00A3aTeIbHbIX
TpeOOBaHMIL, IIO CYTH, ABIAIOTCA IPUHLUIIAMY [IPAaBa, MMEIOIMMY KOHCTUTYIIN-
OHHO-IIPaBOBYIO IPUPOAY (9TO MOATBEpP>KAAeTCA MpaKTNKol KoncTurymmonnoro
Cyna Poccuiickoit @epepanyu (nanee — KC P®)). 3akoHoarenpHast affanTanys
TaKVX IPUHIVUIIOB — Ba)XHOE SIBJIE€HVE KOHCTUTYIVOHAIM3ALNI 3aKOHOATe/Ib-
CTBa, KOTOpOe MMeeT KacKajHblil 3¢ deKT: He0OXOAUMOCTh IPUMEHEHNsI IPUH-
nunos PenepanbHoro 3akoHa Ne 247-D3 npu pa3dpaboTKke HOPMATUBHBIX IIPABO-
BBIX aKTOB, YCTaHaBMBAIOUINMX 00s3aTe/lbHble TPeOOBAHMSA B 9KOHOMMIYECKOI
cepe, Breder 3a c060J1 KOHCTUTYLIMOHAIMN3ALNIO TAKUX HOPMATVBHBIX IIPaBO-
BBIX aKTOB.

12 Available at: URL: https://www.canada.ca/en/government/system/laws/developing-improv-
ing-federal-regulations/requirements-developing-managing-reviewing-regulations/guidelines-
tools/policy-cost-benefit-analysis.html (zaTa o6parmenns: 19.10.2021)

3 Available at: URL: https://www.canada.ca/en/government/system/laws/developing-improv-
ing-federal-regulations/requirements-developing-managing-reviewing-regulations/guidelines-
tools/policy-limiting-regulatory-burden-business.html (gara o6pamenns: 19.10.2021)

'* Available at: URL: https://ec.europa.eu/info/sites/default/files/better-regulation-guidelines.
pdf (mara obpamenus: 19.10.2021)

!> Available at: URL: https://ec.europa.eu/info/sites/default/files/better-regulation-toolbox_2.
pdf (mara obpamenns: 19.10.2021)
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Bo-BTOpBIX, Oy/[y4u MHKPYCTMPOBAHHBIMM B IIPOLIECCHI YCTAHOB/IEHMIA 1 OLIEH-
KV TIPYMeHeHNs 00s3aTe/IbHbIX TpeboBaHuit, TpuHIuIEl PefepaTbHOrO 3aKOHA
Ne 247-D3 cTaHOBATCS peanbHBIM pabOYMM MHCTPYMEHTOM. UTOOBI CIpaBUTHCS
¢ npobnemamu runepperympoanns [Fampkues I.A., I1.]1. bapen6oiim, B.J. Jla-
burckuit u ap., 2010: 31]; [Tuxomupos 10.A., Tanannua 3.B., 2020: 6] u o6mmus
HeapPeKTUBHBIX TpeboBaHMII'S, GOpMMPOBaHIEe HOPMATUBHO-IIPAaBOBOJ 0a3bl
JIOJDKHO OBITH IO[YMHEHO CUCTeMe CTPOTYX Hadasl, KOTOpble ObUIN OBl IIOHATHBI
U OYEeBUIHO 0013aTe/NbHb! 1A pa3pabOTYNKOB HOPMATVMBHBIX IIPABOBBIX aKTOB.
Hepenko nuiia, OTBETCTBEHHbIE 3a TIOATOTOBKY ITPOEKTOB HOPMATMBHBIX IIPaBO-
BbIX aKTOB, HE OYEHb XOPOLIO 3HAKOMBI C IPMHIMIaMM IpaBa u npakTukoin KC
P®, oTkyza 9TV IPUHIIUIIBI MO>KHO OBIIO ObI TOYepIIHYTh. [losTOMY 3aKkpernieHne
TaKMX IPVHIUIIOB B (efiepaTbHOM 3aKOHE ITO3BOINUT CHU3UTD COOTBETCTBYIOIIVIE
npodeccnoHanbHbIe pUCKH. Tak, HarpuMep, ec/iu paHee B 3aKmoueHnsAx 06 OPB,
HOZITOTOB/IEHHBIX MIHIKOHOMpasBuTUA Poccun, MOKHO ObIZIO BCTPETUTD 3aMe-
YaHMA O HapylIeHNM pa3pabOTINMKOM IIPMHIMIIOB IIPaBa CO CCBUIKAMM Ha ITPaK-
Ky KC P®V, To co BctymnenueM B cuny QefiepanbHoro 3akona Ne 247-D3 takue
3aK/II0YEHNsA COZIEPKAT CCHUIKM Ha HapylleHMe NPUHIUIIOB, IPeSyCMOTPEHHbIX
OAHHBIM aKTOM 'S,

B-TpeTbux, IpMHLIMNIIBI ABIAITCA CMBICTIOBBIM AfpoM DenepabHOTO 3aKOHA
Ne 247-®3. OHy 3aHMMAIOT 60JIee TPETM CTAaTell 3aKOHA, Y B HMX HAXO[IUT OTPaKe-
H1le OO/IBIINHCTBO €T0 MOIOKEHMII, Pean3alia KOTOPhIX, B CBOI0 OUepefib, YBA-
3aHa C COOMOfIeHNeM COOTBETCTBYIOIIMX IPMHLINIOB. Takum 06pasom, n3ydeHne
IPUHINIIOB — K/TI0Y K Hanbosee mojHOMY noHuMaHuio QefiepaTbHOTO 3aKOHA
Ne 247-®3, ero «IUBUIEHJOB» U CKPBITHIX IIPOOIEM.

[l ysACHeHUA HEKOTOPBIX 0COOEHHOCTEI IPYHIIUIIOB YCTAaHOB/ICHNA Y OLIEH-
KU IIPYMeHeHN A 00sA3aTe/IbHbIX TPeOOBAHNMII CHAYasIa CTIefyeT IPOACHUTD OCHOB-
Hble ot PegepanpHoro 3akoHa Ne 247-D3 («obsi3aTenpHble TPeOOBAHMS»,

16 TIokasaTelbHBIMI ABJIAIOTCSA Pe3Y/IbTAThl peanusaly MeXaHU3Ma «PeryIATOPHON TMIbO-
TUHBD», Korga 3a 2020 rox 6pumm oTMeHeHb! 60ee 3000 HOPMATUBHBIX [IPABOBBIX aKTOB, COZEP-
XKAIVX M30BITOYHBIE TPeOOBAHNUS K OM3HECY, M BMECTO HUX HPMHSATHI TOIBKO 0KOIo 500 HOpMa-
TUBHBIX IPaBOBbIX akTOB. Available at: URL: https://knd.ac.gov.ru/ (gara obpamenns: 29.03.2021)

17 Cm., Hamp.: 3aK/modeHre 06 OLjeHKe PeryInpyollero BO3AeiCTBIA Ha MPOEKT NprKasza Mu-
HucrepcTBa GpuHancoB Poccmiickoit Pepepanun «O6 yTBep)KAEHUN IOPALKA yIeTa 3alMILeHHOI
OT MOAAeNoK nonurpadudeckoit mpopykuun» (ID 02/08/05-20/00102030); 3aknodenne 06 OreH-
Ke PerympyIoliero BO3eiCTBIS Ha IpOeKT nocTaHoseHus IpaBurenscrsa Poceniickoit Pene-
panyu «O BHeceHuN M3MeHeHNA B nocraHosjeHue IIpasurenncrsa Poccuiickoit @epepaunn ot
16 amperst 2020 . Ne 520» (ID 02/07/10-20/00109524). Available at: URL: http://regulation.gov.ru
(mata obparmenns: 27.04.2021)

'8 3akmodeHne 06 OLjeHKe PEryIMpyIOLero BO3AECTBIUS Ha MPOeKT (efeparbHOrO 3aKOHA
«O rocyapcTBEHHOM Pery/IMpOBaHuM AesTeIbHOCTH II0 IIPOM3BOACTBY U pearn3alii 3alyIileH-
HOIT OT Mook monurpadudeckoit mpogykumm» (ID 02/04/02-20/00099355). Available at: URL:
http://regulation.gov.ru (mara obpamenns: 27.04.2021)
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«OXpaHsAeMble 3aKOHOM IIeHHOCTW», «pUCK IpUYMHeHMs Bpefia (ymepba)»), a 3a-
TeM COJI€P>KaTeIbHO PAaCKPBITh JaHHbIE IPMHLINIIBI B KOHTEKCTE X KOHCTUTYLIN-
OHHO-IIPAaBOBOTO CMBICTIA.

1. OcHoBHbIe NoHATUA PepepanbHOro 3akoHa Ne 247-03

1.1. OGsa3aTenbHble TpeOoBaHUS

Kak cnepyer n3 u. 1 c1. 1 PepepanpHoro 3akona Ne 247-03, o6s3aTe/ibHbIE Tpe-
0oBaHMA — 3TO COfep KalMecs B HOPMATMBHBIX IIPABOBBIX aKTaX TpeOOBaHIS,
KOTOpbI€ CBA3aHbI C OCYIL[eCTBJIEH)EM NIpeIIPYHIMATEe/IbCKOI 11 MHO 9 KOHOMU-
YeCKOl IeATe/IbHOCTI M OIjeHKa COOJI0fieHMs KOTOPBIX OCYILIeCTB/IACTCA B paM-
KaX TOCYHAapCTBEHHOTO KOHTPO/A (Hafj30pa), MyHUIVITATBHOTO KOHTPOJIA, K-
BJIeYeHMS K aJMMHMCTPATUBHOI OTBETCTBEHHOCTY, IPENOCTABICHN TULeH3NUI
Y MHBIX paspelleHMil, aKKpeAUTALUH, OLleHKM COOTBETCTBUA NPOJYKLIMM, MHBIX
¢dopm oneHkn 1 sxcrepTnsbl. Cofep>kaTebHO 00513aTeNbHOE TpeboBaHe — 9TO
BCeTZla YC/IOBMe, OTpaHNYeHNe, 3ampeT uin 00s3aHHOCTb (1. 1 4. 1 cT. 10 Depe-
panpHOTO 3aKoHa Ne 247-D3).

ITo cyrtu, ob6s3aTenbHble TPeOOBaHM — 3TO MMIIEPATUBHBIE 00111e00513aTeNb-
Hble IIpaBMIa NOBefleHNs (HOPMBI IpaBa), KOTOpPble MMEIT OCOOble IpeaMerT,
aJpecaToB U CTPYKTYPY.

B wacty mpenmera m afpecatoB o0si3aTenbHble TpeOOBaHMS TaK WIM MHaYe
CBsA3aHBI C OCYIIECTBJICHMEM IPEAIPUHIMATEIbCKON ¥ MHOM 3KOHOMMYECKO
HeATEeIbHOCTY U afpecOBaHbl IULAaM B CBA3U C BeIEHNEM MMU TaKOW JHeATeNb-
HocTu. C/IOBO «CBSI3aHbI» O3HAYAET, YTO Pedb UJIET O PETyIMPOBAHNY He TOJIbKO
9KOHOMMYECKOII JIesITeIbHOCTY HEeIIOCPeJCTBEHHO (KaK, HallpyMep, TpeOoBaHMA
K OpTaHM3aluy ApMapoK ¥ POk TOBAPOB Ha HUX), HO I CMEKHBIX BOIIPOCOB
(HampuMep, IpoLjecc MOMydeH Vs INLeH3uM). Takoil Togxox 00yC/IoB/IeH UCTOPH-
KO-1leJIeBbIM KOHTeKCTOM NpuHATHA PepiepanbHoro 3akoHa Ne 247-D3: kak sTan
aAMMHJCTPATUBHON pedOpMBI OH HaIpaB/ieH Ha yIydlleHue JeT0BOTO KIMaTa
U TIOBBIIIEH)Ee HBECTUIIIOHHO IPUBIEKATEIbHOCTY POCCUIICKOI 9KOHOMMUK,
YTO HEBO3MOXXHO 6€3 pasyMHOTO YIIpOIIeHNs U JeOI0pOKpaTU3aluyl B3aIMOOT-
HOILIEHMII TOCYAAapCTBa C MOTEHI[MAIbHBIMU Y JeVICTBYIOIIUMY CYyOBEKTaMI 9KO-
HOMMYECKOI! [IeATe/IbHOCTIL.

C TOYKY 3peHNs CTPYKTYPHI, 00s13aTeIbHOE TpeOoBaHMe BKIIOYAET B CeOsI iC-
MO3VIIMIO M CAHKIIMIO (B CAMOM IIVIPOKOM ee IIOHMMaH!M — Kak criocoba obecrie-
YeHV peann3alyyl HOPMbI, IIPeAIo/Iaralolero HacTyIUIeH) e He6IaronpysTHbIX
IIOC/IE[ICTBMIL B ClTydae ee HecoOmonenns). PenepanbHbiM 3akoHOM Ne 247-D3
OIIpefie/IeHbl 3/IeMEHTHI IVCIIO3UIMY TaKOJ HOPMBI ITpaBa: CofiepKaHye Tpebosa-
HuA (yC/IOBYSA, OTpaHNYEeHNIA, 3aIIPeThl, 0053aHHOCTH), JINIIA, 0Os3aHHbIE COOITIO-
faTb 00s13aTeNbHble TPeOOBaHNs; 00BEKT, B OTHOLIEHNN KOTOPOTO YCTAHOBJIEHO
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o6s3aTenbHOe TpeboBaHNe (IeATeTbHOCTD/ [eMICTBIA, TUIIA ¥ MCIIO/Tb3yeMble UMMU
0O'BEeKTBI, Pe3y/IbTaThl AeATe/IbHOCTI/AelicTBUII). B cBOIO ouepenb, comepikaHme
CaHKIVMM (HarpyuMep, IpUBIedeHNe K I0PUANIECKOl OTBETCTBEHHOCT 3a HeWC-
IIOJIHEHME VIV HEHaJjIe)Kalllee MCIOTHEHME VI OTKa3 B IPEJOCTABIEHUN pas-
pelleHNs) 3aBUCUT OT YCTAHOBJIEHHON HOPMAaTMBHBIM IIPABOBBIM aKTOM (POPMBI
o(UIVaNTbHOI OLIeHKY WIN 9KcIepTn3bl. Onpepenerne GopMbl OLeHKM (IKCIIep-
TU3BI), 2 TAK)Ke OPTaHOB, YIIO/IHOMOYEHHbIX Ha IIPOBe/ieHle OLIeHKN (9KCIepTH-
3b1), cornacHo OeprepambHOMY 3aK0HY Ne 247-D3 AB/sAeTCA OTHUM U3 00s3aTeNb-
HBIX YC/IOBUI YCTAHOBJIEHNSA 0053aTeNIbHOTO TPeOOBaHMAL.

1.2. OxpaHsieMble 3aKOHOM LLeHHOCTU

JlermTuManys LIEHHOCTHOTO IOHATUA — PpefiKoe sABJIeHNe B 3aKOHOJATe/Ib-
crBe. Xotrsa B QPepiepanbHoM 3aKoHe Ne 247-D3 He maHO Olpefie/ieHNe MOHATUA
«OXpaHsAeMble 3aKOHOM I[€HHOCTV», B HEM MOYXHO HAaiiTU OTKPBITHIN IlepedyeHb
K/TI0UEeBBIX IyO/IMYHO 3aIMIAaeMbIX O71ar: )KM3Hb, 3J0POBbeE JII0fIell, HPaBCTBEH-
HOCTb, IIPaBa ¥ 3aKOHHbIE MHTEPeChl TPaK/JaH U OpTaHM3aIIl, COXPAaHHOCTD (He-
IpUYMHEHNe Bpefa, ylepOa) 5KMBOTHBIX, PaCTEHUII, OKPYXXalolleil cpefbl, 000-
POHBI CTPaHBI ¥ 6€30IIaCHOCTI TOCYZIapCTBa, OO'bEKTOB KY/IbTYPHOTO Hac/Iemus,
VHbIEe OXpaHsAeMble 3aKOHOM I[€HHOCTU. YUMTbIBasA HAJOTPaCiIeBON XapaKTep
3aKoHa, 3aJjlaHHas HOpPMAaTMBHAsA JIOTMKA I103BOJIAET YTBEPXKATh, YTO OXpaHse-
MblIe 3aKOHOM IIeHHOCTV — 9TO BCe MaTepua/bHble VIV HeMaTepuanbHble (ue-
a/IbHble) 00BEKTHI, KOTOpPble 3aKOHOM IIPM3HAIOTCA B KadyecTBe Oyara, Iofmexa-
IIIeTOo 3alINTe CO CTOPOHBI FOCYyZlapcTBa. Takoe MpearonoxeHne MOATBEP>KAAeTCs
takke pemenusaMu KC PO, rae noHsATre «oXpaHseMble 3aKOHOM LIEHHOCTU»", a
PaBHO TOX/IECTBEHHO YIIOTpeOsisieMble «IleHHOCTY, oxpaHseMble KoHcTuTyMe!
U 3aKOHOM», «IIeHHOCTY, HaXO/sALyecs ITOff OXPaHO 3aKOHa» U T.I1.>° IpUMeHs-
I0TCA B YKa3aHHOM CMBbICTIE.

Tem He MeHee, OCTaeTCs BOIIPOC O COOTHOIIEHNM MOHATHI (M COOTBETCTBYIO-
VX MM TIPAaBOBBIX SBJIEHUII) «OXpaHseMble 3aKOHOM IIeHHOCTV» Y «KOHCTUTY-

1 Cm., Hamp.: ITocranosnenne Koncruryunonnoro Cyma PO or 10.02.2017 Ne 2-IT «ITo peny
0 IIPOBEPKe KOHCTUTYIIMOHHOCTH TTONIOKeHMit cTaTby 212.1 YromoBHoro kofekca Poccuiickoit ®e-
filepauuu B CBsI3M € Xanoboit rpaxgannaa V.V, lagnHar, onpenenerne Kornctnrynmonnoro Cyzna
P® ot 12.04.2018 Ne 866-0O «ITo 3anpocy VIBaHOBCKOr0 06/IaCTHOTO Cy/ja O IIPOBEPKe KOHCTUTYIIN-
onHocTy yactu 6 crarbu 20.8 Kogekca Poccuiickoit @epepanny 06 afMUHUCTPATUBHBIX IPaBOHA-
pymennsax» // CIIC Koncynbrantllmoc.

2 Cwm., Hamp.: onpepenenne Koncrurymmonnoro Cyma PO ot 10.10.2019 Ne 2685-O «O6 oTkase
B NIPUHATIUM K PACCMOTPEHMIO >Kamobbl rpaxaannHa baitno IOpust BraguMuposnya Ha Hapyie-
HUE ero KOHCTUTYIVOHHBIX IIPAB 4acTbIO MEPBOIi cTaThy 171 YromoBHOro Kopekca Poccuiickoit
Depepaunn», nocranosnenyne Koncturynuonnoro Cyzma PP ot 25.04.2018 Ne 17-I1 «Ilo meny o
IIpOBepKe KOHCTUTYLMOHHOCTH ITYHKTA 2 IpYMeYaHMil K cTaTbe 264 YronoBHOro Kofekca Poccnit-
ckoit Pegepanym B CBA3M ¢ 3anpocoM VIBaHoBckoro obmactaoro cyna» // CIIC Koncynprantllmoc.
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IIVIOHHO 3Ha4MMBble I[eHHOCT», TIOCTIETHNM 3 KOTOPBIX TaKXKe YacTO OIepyupyeT
KC PO,

Hy»xHo ckas3aTb, YTO HapsAAy C MOHATIEM «KOHCTUTYIVIOHHO 3HA4YMMBbIe I[eH-
HOoCcTM» B mpakTuke KC P® MOXHO BCTpeTUTh CMHOHMMMWYHOE €My IIOHATHE
«KOHCTUTYLMOHHbIE LIeHHOCTV». OJHAKO HEeCMOTpPs Ha KaXyLIylocs O1130CTbh
cMbIcoB, cormacumcs ¢ nosunuert H.C. boupapsa [boumape H.C., 2009: 1-11],
KOTOPBINI pacCMaTpMBaeT NMOHATHE «KOHCTUTYIL[MOHHBIE IIEHHOCTVM» KaK TpeX-
YPOBHEBOe, ITie BepXHUil ypoBeHb mpexncraBneH Koncturyumeit PO B uenowm,
BTOPOJ — OTAeNbHBIMY NonoxeHnAMY Koncturynun PO, a Tpetuit — «1yxom»,
CMBICTIOM KOHCTUTYIIMOHHBIX IOJI0)KeHUI, KOTopbiii BbiaBsAeT KC PO. 31o pe-
JIaeT IOHATUE «KOHCTUTYL[MOHHbIE IIEHHOCTV» Ka4eCTBEHHO OOIbUIVM MO 00b-
eMy, 4eM T, KoTopoe 3apukcuposano B pemeHnsx KC P®. [Tosromy s neneit
HACTOSIIEI CTATbY OCTAHOBVIMCS Ha IOHATUY «KOHCTUTYI[MIOHHO 3HAYVIMBbIe LIeH-
HOCTV» KaK 4acTV HOHATUA «KOHCTUTYLVIOHHBIE [[EHHOCTI».

PesynpraTel ananmsa pemennit KC PQ nmokasplBaT, YTO IOHATHE «KOHCTU-
TYIVMOHHO 3HaYMMble LIEHHOCTM» OT/IMYHO OT IOHATUA «OXpaHsAeMble 3aKOHOM
LIEeHHOCTM», IOCKOJIbKY BK/TIOYaeT B ce0s1 LIeHHOCTH, oXpaHseMble KoHcTuTynmeit
P®, He3aBMCUMO OT UX BOCIPUATIA 3aKOHOAATE/IbCTBOM, IIPY 9TOM CaMM IJeHHO-
ctu popmynupytorcst KC PO nanbonee 060611eHHO, abcTpakTHO. Tak, B KauecTse
KOHCTUTYLIMOHHO 3HAQUMMBIX IIeHHOCTe1, Ha3bIBAIOTCS CeMbs M AETCTBO>, HPaB-
CTBEHHBIE LIEHHOCTN™, TPXX/JAHCKII MUD M COTTIacye, 9KOHOMMYecKas cBobopa®,
JIOCTOJIHAS >KM3HD Y CBOOOTHOE pasBUTIIE Ye/IOBEKa™ I T.JI.

*I Cm., Hamp.: [Toctanosnenne Koncrurynnonsoro Cyna PO ot 17.04.2019 Ne 18-IT «ITo memy
0 NPOBepPKe KOHCTUTYIIMIOHHOCTY YacTV IIEpBON CTaTby 73, 9aCTy IepBOIl CTaTby 299 u cTaTbn
307 YronmoBHO-nporeccyaabHoro Kogekca Poccurickort @efeparyi B CBSI3U € )Kanmo6 0 TpaXgaHKI
.B. fAumaeBoiit», noctanosnenne Koucruryunonnoro Cyga P® or 05.03.2020 Ne 11-IT «ITo memy
0 MPOBEPKe KOHCTUTYLUMOHHOCTY HOAIYHKTOB 4 1 5 MyHKTa 1 1 myHKTa 5 cTarbyu 57 3eMeNnbHOro
kozekca Poccmiickoit @eneparnyn B cBs3u ¢ xanoboit rpaxpaanku VI.C. Byrpumosoit» // CIIC Kon-
cynbranTlImoc.

2 Cwm., Hamp.: [Tocranosnenne Korcturyrmontoro Cyga PO ot 23.09.2014 Ne 24-11 «Ilo meny o
IIpOBepKe KOHCTUTYLMOHHOCTI 9acTu 1 crarsu 6.21 Kogexca Poccuiickort @egepariy 06 agMuHm-
CTPaTUBHBIX IPAaBOHAPYIIEHNUAX B CBA3Y C XKano6oit rpakaan H.A. Anekceesa, SI.H. EBrymieHko u
H.A. VicaxoBa» // CIIC KoncynpranTlIlmoc.

23 Tam xe.

 Tloctanosnenne Koncrurynuonsoro Cyga PO or 13.02.2018 Ne 8-I1 «Ilo peny o mposepke
KOHCTUTYIIMOHHOCTY ITOJIOKEHMIT IYHKTa 4 cTarbu 1252, cratbu 1487 u myHKToB 1, 2 11 4 cratbn
1515 Ipaxkpanckoro kogekca Poccuiickoit @epeparii B CBS3Y € Kao601t 061jecTBa C OTpaHNYeH-
Hoit oTBeTcTBeHHOCTbI0 «ITAT» // CIIC Koncynprantllnoc.

» Tlocranosnenue Koncrurynuonnoro Cyga PO or 12.05.2020 Ne 23-I1 «Ilo feny o mposepke
KOHCTUTYIIMOHHOCTH ITyHKTa 5 ctatby 123.22 Ipaxpanckoro kogekca Poccutickoit @egepanun B
CBA3M € Xa100071 001eCTBa C OTPAHNYEHHOI OTBETCTBEHHOCTDIO «JIbIchbBa-Ternosnepro» // CIIC
Koncynpranrllnoc.
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PeammsanmonHas crienyduka KOHCTUTYLMIOHHO 3HAYMMBIX IIEHHOCTEN TaKo-
Ba, YTO OHU CTAHOBATCSA 3alIMIEHHBIMI HOPMATUBHO, OYAydM aflalTVPOBaHbI B
OTpac/ieBoe 3aKOHOJATeNbCTBO (Uepe3 KOHKpeTH3aluio mpepmera (0OBEKTOB),
COCTABJIAIONIErO I[€HHOCTD, 3aKpellieHMe HOpUAUYECKOl OTBETCTBEHHOCTM 3a
IIOCATATEe/IbCTBO HAa COOTBETCTBYIOIINE [IEHHOCTY M COCTABIIAIOLME UX IIPEMET,
06beKTbI). OTHAKO OHM MOTYT OBITh M He OTPaXKEHBI B 3aKOHOJATE/NIbCTBE, Ha-
Xo7iACh TonbKo nog oxpaHoit Koncturyuun PO®. ITpn stom KC PO, xak npaBu-
710, IpuberaeT K MOHATUIO «OXpaHseMble 3aKOHOM L[eHHOCT!», @ He K IOHATHUIO
«KOHCTUTYLIMOHHO 3Ha4MMble IIeHHOCT!», KOT/Ia peub UJeT O IpeJyCMOTPEHHOI
3aKOHOM OTBETCTBEHHOCTM 3a IPUYVHEHVE Bpefia TeM VIV MHBIM Omaram™.

VHpIMM c/1OBaMM, KOHCTUTYLIVIOHHO 3Ha4MMble LIEHHOCTH C IIOMOILBIO OTpac-
JIEBOTO 3aKOHOZATETbCTBA OYKBAJIbHO CTAHOBATCS OXPaHSAEMbIMM 3aKOHOM LIeH-
HOCTAMI. DTO 03HAYaeT TaKXKe, YTO OXpaHsgeMble 3aKOHOM I[eHHOCTY MOTYT OBITH
OCHOBAHBI TOJIbKO Ha KOHCTUTYIIIOHHO 3HA4MMbIX [JeHHOCTAX; CO3/laHMe 3aKOHO-
faTesieM MICKYCCTBEHHBIX I[EHHOCTEN, KOTOPBIE IO CBOEI IIPaBOBOI NIPUPOJE He
ABJIAIOTCA KOHCTUTYLMOHHO 3HAYVMMbIMM, HEOIYyCTUMO. JJaHHBIN QaKT JO/KHBI
YIUTBIBATh Pa3pabOTUMKY IPOEKTOB HOPMATVBHBIX IIPAaBOBBIX AKTOB IIPK yCTa-
HOBJIEHIU 00sI3aTe/IbHBIX TPeOOBAHUIL.

1.3. Puck npnunHeHus Bpeaa (ywep0ba)

CormacHo 4. 2 cr. 22 ®efepanbHOro 3akoHa «O rocygapcTBeHHOM KOHTpOJIe
(Haz3ope) ¥ MyHMIMIIATBHOM KOHTpote B Poccmitckoir @epepanum»? (ganee —
DenepanbHblll 3aK0H Ne 248-D3) 1oz prcKOM NpuYMHeHNs Bpefa (ymepba) mo-
HIUMAeTCA BEPOATHOCTb HACTYIUIEHVS COOBITUII, C/IeCTBMEM KOTOPBIX MOJKET
cTaTh IpuyYMHeHye Bpena (yijepba) pasnnyHoro Macurraba u TsSDKeCT OXpaHsie-
MBIM 3aKOHOM I[eHHOCTAM. AHaJIOTMYHOe IIOHMMaHIe pucKa 3a/10)KeHo 1 B Defie-
panbHOM 3aKoHe Ne 247-D3.

* Cwm., Hamp.: [TocTanoBnenne Korcturyrnuonnoro Cyma PO ot 27.06.2005 Ne 7-11 «Ilo memy
0 IIPOBEPKe KOHCTUTYIIMOHHOCTY ITOJIOXKEHMI JacTell BTOPOVI 1 4eTBepTOit cTaThy 20, 9acTu 1e-
CTON CTaTby 144, myHKTa 3 9acTu IepBOii cTarby 145, 4acTu TpeTbeir cTatby 318, yacren mep-
BOI1 1 BTOpOIt cTarbu 319 YronosHo-IpoleccyanbHoro kopekca Poccuiickoit ®efepanum B cBsA3n
¢ 3anpocamu 3akoHopatenbHoro Cobpannsa Pecniybnuky Kapemnsa n OKTA6PbCKOTo paitoHHOTO
cyna ropoga MypMaHcKa», noctaHoieHre Koncturyunonnoro Cyma PO ot 14.02.2013 Ne 4-T1
«ITo feny o nposepke KoHCTUTYLMOHHOCTY DefiepanbHOro sakoHa «O BHeceHUM usMeHeHui1 B Ko-
nexc Poccuiickoit @epepanny 06 afMUHUCTPATUBHBIX [TpaBoHapyleHnsax u OefepanbHblil 3aKOH
«O cobpaHuUAX, MUTUHIAX, IEMOHCTPALNAX, IECTBUAX M NMKETUPOBAHMAX» B CBA3MU C 3aIIPOCOM
rpymnsl genyraros focymapcrseHHoit lymbl 1 >xano6oii rpaxannsa 9.B. Casenko» // CIIC Kon-
cynbranTlmoc.

¥ QepepanpHbI 3akoH oT 31 miona 2020 roma Ne 248-03 «O rocymapcTBEeHHOM KOHTPOIE
(Hap3ope) u MyHMIMIANTBHOM KOoHTpose B Poccuiickoit @epeparym» (Bcrymaer B cumy 1 mionst
2021 ropa, 3a UCK/IYEHMEM OTae/NIbHbIX HonoxkeHuit) // C3 P®. 2020. Ne 31 (gacrs I). Cr. 5007.
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[TpnsHaBas, 4TO OXpaHseMble 3aKOHOM IIeHHOCTY BOIUIOIIAIOT B cebe my6mmd-
HO 3amymiraeMoe 6/1aro, MOXKHO yTBepKIaTh, YTO PUCKYM IPUYMHEHNA UM Bpena
(ymep6a) sABIAOTCA MyOIMYHBIMU U 00/TAJAI0T TAKMMM XapaKTePUCTUKAMMY, KaK
ny6muHas (colyaabHas) 3HAYMMOCTh, 3HAYUTETBHOCTD TsDKeCTU U (M/IM) Mac-
IITa00B ITOTEHLMA/IbHBIX HETaTVBHBIX MOCNIEACTBII B CIy4ae HACTYIUIEHM 3a-
JIO>KEHHBIX B pucKe coObITmil. [Ty0ImuHbIi XapaKkTep paccMaTpUBaeMBIX PUCKOB
06yc/10B/IeH 0c06071 3HAUMMOCTBIO TOC/IEACTBII Peann3aly PUCKOB.

C dbopmanpHOIT CTOPOHBI 3TO O3HAYAET, YTO, €C/IY IPUYMHEHNE BPefia TeM MK
MHBIM 671araM NpuU3HAeTCs 3aKOHOZIaTeleM B KayeCcTBe HEIPUeM/IEMOTO, U yCTa-
HOBJIEHA COOTBETCTBYIOLIAs I0PUANYECKasi OTBETCTBEHHOCTD, TO PUCK SIBJIACTCS
ny6mmaHbIM. [ToHnMas, kakne GakTophl (IIPUYMHBI) MOTYT IPUBECTH K HeOIaro-
HIPVATHBIM ITOCTEACTBYAM peany3allii PUCKa, 3aKOHOJATeIb MOXKET IPU3HAThH
COOTBETCTBYIOIIVE UM HeVicTBuA (Oe3/elicTBYe) B KayecTBe HapylleHNs 6e3 Ha-
CTYIUICHVSI BPEAHBIX ITOCTeACTBIIT ((POpMaIbHBIN COCTaB IpaBoHapymenns). Ha-
IIpYMep, HOCKOJIbKY OTCYTCTBYIE HeOOXO[MIMOII KOMIIETEHIIUN Y JIAL[A, OKA3bIBAIO-
II[eTO MeUIIVIHCKIIE YCITYTH, AB/AeTCA (PaKTOpOM pyuCKa IIPUYVMHEHVS CEPbe3HOTO
Bpefia >KU3HU U 3[OPOBBIO, B cuily 4. 1 cT. 123 YronmoBHoro konekca PO asnsaerca
IpecTyIIeH)eM NIPOBefieHNe VICKYCCTBEHHOTO IIpepbIBaHNsA OepeMeHHOCTI /-
IJOM, He VMMEIOIVIM BBICIIETO MEeUIMHCKOTO 00pa3oBaHMsA COOTBETCTBYIOLIETO
npodu.

B xonTekcre ®enepanbHoro 3akoHa Ne 247-03 13 yKasaHHOTO BbIBOIA CIETy-
€T, 4TO IIPOBOJVIMBIIL IIPU YCTaHOBJIEHUM TPeOOBaHMII K OM3HECY aHa/IN3 PUCKOB
JIOJDKEH YYUTBIBATb TO/IBKO Te PUCKM, KOTOpBIE B CUTy 3aKOHOfaTenbcTBa Poc-
cnitckoit Oeeparyy MOTYT OBITh OXapaKTePU30BaHbI KaK IyO/IMYHBbIE, MICKTI0Yast
U3IMIIHEe PerlaMeHTIpOBaHe OV3HeC-IIPOL[ecCOB, KOTOPbIe He MOTYT IIPUBECTU
K HelpueMIeMOMY TOCYapCTBOM INPUYMHEHMIO Bpefla OXpaHsSeMBIM 3aKOHOM
L[eHHOCTSIM.

CTOUT OTMETUTb, YTO MCCIEHOBATe/NN, IIPU3HABAsA OTHOCUTENIbHYI0 HOBU3-
HY NOHATHS «PVCK» I HAYKV ITyOIMYHOTO IIpaBa ¥ €ro ellle «HEYCTONINBOe»
nonoxenne [[apmaes IO.I1., VBanoB 3.A., Mapkynuos C.A., 2020: 91-99];
[JTammmra M.A., Kapnyxun [1.B., 2014: 86], Hepe#Ko oNpemensioT puUcKu B cde-
pe [eiicTBMsA MyO/IMYHOTO IpaBa Kak MPsIMO CBs3aHHBIE C IIPABOTBOPYECKON 1
IIPAaBOIPUMEHNTEIbHON HeATeIbHOCTBIO U VIMEHYIOT UX «IYOINIHO-IPaBOBBIE
pucku» («1ry6mmyHble mpaBoBble pucku») [Borman B.B., I'punesa A.B., 2018:
49-52]; [Jlanmuaa M.A., 2015: 35-44] . B yactHOCTH, M.A. JlannHa XapaKkTepusyeT
Iy0/IMYHO-IIPAaBOBbIE PUCKY KaK IOTEHIMA/IbHYIO OITACHOCTb He0/IaronpusATHOTO
pasBUTKs OOLIECTBEHHO 3HAYMMBbIX, IYOIMYHO-IPAaBOBBIX OTHOLIEHMII BCIIEN-
CTBME TPUHATHUSA, pea3aly M TOJTKOBAHMUsS NPABOBBIX Npenmvicanuit [Jlamm-
Ha M.A., 2015: 36]. 10.A. TuxoMupoB CMOTPUT Ha ITOHATIE PUCKa H0JIee MINMPOKO,
OJHAKO TOJIKYeT €ro KaK BepPOsATHOE HellpaBOMEPHOe OTK/IIOHEHVE OT IPAaBOBBIX
Mmopeneit u 3akoHoB [Tuxomupos 0.A., 2017: 12]; [Tuxomupos 10.A., Tamann-
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Ha 9.B., 2020: 9], moguepkmBas IPUIMHHYIO CBSA3b MEX/y HOPMAaTUBHOI MOJie-
nbio U peanbHOCTBIO [Tuxomupos 10.A., 2016: 11].

BMmecre ¢ TeM, y4nThIBas 3aKOHOJJaTe/IbHYI0 KOHLIETILIMIO PUCKA, ITYOIMYHBIN
(my6myHO-IIpaBoOBOIL) PUCK 1Lie1ecO0OpasHO paccMaTpUBATh TAKXKe ¥ 10 IpPU-
3HAKy cdepbl pacIHpoCTpaHeHMs HeOIaronpuATHBIX HMOCIEACTBUI peannsariun
pucka. Ecru Takas cepa oxBaTbIBaeTCs MIyOIMYHBIM IIPABOM, TO peannsyeMble B
Hell PUCKM, CONPSDKEHHBIE ¢ IPUYMHEHMEM Bpefia IIyOIMYHO 3alMIiaeMbIM 6/1a-
ram, CIIpaBefl/IBO Ha3bIBaTh IMYOIMYHO-IpaBOBBIMU. [Ipy aTOM He Bcerga pea-
NM3aLUsl PUCKOBOTO COOBITUS COIPsDKEHa C HapylleHMeM IIPaBOBBIX HOPM (Ha-
IpyMep, CTUXMITHOe OefCTBYE WM aBTOKATacTpoda, GaKTOPOM KOTOPOIL CTaIu
IUIOXVIe IIOTORHbIe YCIoBys). OJHAKO C TOYKM 3peHVS ITOCTIeACTBUI TaKyie PUCKU
SBJIAIOTCA MYOTMYHBIMI, HY)K/JAIOTCS B IIPEBEHIN, Vi COOTBETCTBYIOLIEe Pery/iu-
pOBaHye — IIpeporaTyBa IIyOIMYHOrO Ipasa.

2. NpaBoBas npupoaa v coaepxaHme NpUHUMNOB
YCTaAHOBJIEHUS U OLLEHKU NPUMEHEeHUs 0093aTesNbHbIX
TpeOoBaHU

2.1. OGwan xapakTepucTuka npuHunnoe MepepanbLHOro 3akKoHa
N2 247-d3

DepepanbHbIM 3aKOHOM Ne 247-03 3aKpenyieHbl IPMHIUIIBI IPAaBOBOTO 3a-
KOHHOCTM, OOOCHOBAaHHOCTY 00s13aTelbHBIX TpeOOBaHUI, IIPaBOBOV OIpefe-
JIEGHHOCTM ¥ CUCTEMHOCTM, OTKPBITOCTM M IPefCcKa3yeMOCTH, MCIIOTHUMOCTH
ob6s13aTenbHBIX TpeboBaHuil. B cuy 4. 3 c1. 3 ®@epepanbHoro 3akoHa Ne 247-D3
yKa3aHHbIe IIPYHLINIIBI TO/DKHBI IIPUMEHATHCA B paMKax IIPOIeCcCOB yCTaHOBJIe-
HUS U OLIEHKM IpVMMeHeHUs1 00s513aTeNbHbIX TpeOoBaHMit. ITO MOIOXKeHMe obe-
CIle4yBaeT NMPOLEeyPHYIO BKIIOUEHHOCTD IIPYHIINIIOB, «3aCTAB/IAA» UX pabOTaTh.
I[TIpu atom nenu n noruka depepanbHoro 3akoHa Ne 247-D3 tpebyroT npumeHe-
HJIS1 YKa3aHHBIX IPYHIIUIIOB He TOJIBKO B CTy4ae BBeeHVSI HOBBIX 0053aTe/IbHBIX
Tpe6OBaHMIl, HO TAK>Ke NPV BHECEHNUM M3MEHEHMIT ¥ OTMeHe CYIL[eCTBYIONIVIX.

CornacHo a63. 2 1. 4 [Tpasun OPB* npu nposenennu OPB npoBoguTcs orjeH-
Ka IPOEKTOB aKTOB Ha COOTBETCTBME IPUHIUIIAM, YCTaHOBIeHHbIM Defepab-
HBIM 3aKOHOM Ne 247-D3. ITo 03HAYAET, YTO U 3aKI0YeHre MIHIKOHOMpPa3BM-
s Poccun, pesynprupytomee OPB, 1o/mKHO BKIIOYAaTh BBIBOJ, O COOTIONEHNN
VULV HeCOOTIOIeHNM JAHHBIX IIPVHIINAIIOB.

28 JlanHbIN ab63a1; BBefjeH rocTaHoBieHneM [IpasurenscrBa PO ot 31.12.2020 Ne 2453 «O BHe-
CeHMM M3MEHeHMI1 B HeKoTopble akThl IIpaBurenbctBa Poccuiickoit @epepauym» // C3 PD. 2021.
Ne 3. Cr. 585.
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Vcxonsa ns nm. «a» 1. 21 ITpasun OIIOT pe3ynbTaTel OLleHKM JOCTVDKEHMS 1ie-
et BBefleHMs 00513aTe/IbHBIX TPeOOBAHUI TO/DKHBI COlepXKaTh CPefy IPOYEro
MH(pOPMALMIO O COOMIOEHNY TPYHLMIIOB YCTAaHOB/ICHNS M OLIEHKY IpUMeHe-
HMs1 00513aTeNbHBIX TpeboBaHMit. HecooTBeTCTBUE OLleHMBaeMbIX 0053aTeIbHBIX
tpeboBannit npuHunnam PegepanpHoro 3akona Ne 247-D3 saBysieTcst OGHUM 13
OCHOBAHUII JI/Is1 IPUHSATHS PellleHNsI O BHECEHUN M3MEHEHMIT WX OTMeHe 00s1-
3aTeqbHOro TpeboBanus (mm. «a» m. 23, . 24 IIpasun OIIOT). ®opma goxnana
0 JIOCTYDKEHUM LieJiell BBefieHMsI 00s13aTe/IbHBIX TPeOOBaHMIl 1 TPeOOBaHMS K €ro
COJlepKaHMIO BK/IIOYAIOT Pa3BEePHYTHIN YeK-JIICT /ISl OLIeHKM COOTBETCTBUS 0051-
3aTe/bHBIX TpeboBanmit npuHInnaM PenepanbHoro 3akoHa Ne 247-03%.

[TpaBumamy poBeeHNs OLeHKY (aKTIIeCKOro BO3/e/ICTBIA HOPMATUBHBIX
IIpaBOBBIX aKTOB”, KoTopas B cuny cT. 12 OepepanbHoro 3akoHa Ne 247-D3 cra-
na ¢axynbratuBHbIM 9TanioM OITOT, Takxke mpemgycMOTpeHa KOMIUIEKCHAs IIpo-
BepKa COOTBETCTBUSA pacCMaTpPyBaeMbIX 00513aTe/IbHBIX TPeOOBaHMIT IIPYHIIAIIAM
YCTAQHOBJ/ICHNMS U OLIEHKY NpYMeHeHVs 00s13aTenbHbIX TpeboBanmit. Kak u B cy-
gae ¢ OIIOT, pesynbTaTsl TaKOJ OLJeHKM MMEIOT pellalolilee 3HaYeHe IIpU OIpe-
Jie/IeHUY la/IbHeNIIIell OPUANIECKOT CyAbObI COOTBETCTBYIOIIETO0 HOPMAaTUBHOTO
IIPaBOBOTO AKTa.

PaccmaTprBaeMble IPUHIUITBI HAXOASATCS B CUCTEMHOI B3aIMOCBSI3I: COOITIO-
leHMe KaXX/IOTO 13 HUX CIIOCOOCTBYeT (a B psjie C/IydaeB ¥ NpefoIIpeeseT) co-
OmofieHVIe APYTUX IPVHLIMAIIOB U, HA000POT, HapylIeHue KaKoro-1mbo IpuHIuIa
BJIeYeT HapyllIeH)e VHBIX IPUHIUIIOB cucTeMbl. Kak MUHMMYM, B CUIy KIacCu-
YeCKOTO MOHMMaHM MPUHLNIIA 3aKOHHOCTH, NIOAIlep>K1BaeMoro takxe u B e-
fepanbHOM 3akoHe Ne 247-D3, «yxon» OT M000ro MPUHIMIA, YCTAHOBIEHHOTO
ITAHHBIM 3aKOHOM, IpUBeZleT K HapyLIeHNIO IPMHIUIIA 3aKOHHOCTI. KpoMme Toro,
HEINOCPEe/ICTBEHHAsA CBA3aHHOCTb OT/IE/IbHBIX IPUMHIUIIOB APYT C APYTOM SBHO
npocnexxnBaercs B TekcTe PemepanbHoro sakoHa Ne 247-®3. Tak, Hanpumep,
CBsI3aHBI IPYHIMIIBI 3aKOHHOCTY 11 000CHOBAHHOCTH 00513aTe/IbHBIX TPeOOBaHMIT
(u. 1 cr. 5 m 4. 1 ct. 6 QenepanpHoro 3akoHa Ne 247-D3), NpuHIUI IPaBOBOM
OIIpeNeIeHHOCTU U CUCTEMHOCTV — C IPUHIVIIOM VICIIOTHMMOCTY 00513aTeNb-
HBIX TpeboBaumit (4. 2, 3 ¢T. 7 n 4. 2 cT. 9 PenepanbpHoro 3akona Ne 247-03).

» ITpukas MuHskoHoMpasButyA Poccyn ot 30.04.2021 Ne 237 «O6 yTBepKieHU GOPMBI 10~
KJIaia O SOCTYDKEHUM Liefeil BBeeHMsl 00s13aTe/IbHbIX TPeOOBaHWiT 1 TPeOOBaHWIT K €ro COmep-
sxaHuio». Available at: URL: https:// publication.pravo.gov.ru/Document/View/0001202105270010
(mata obparenns: 28.05.2021)

% Tlocranosnenue [IpaBurenscta PO ot 30.01.2015 Ne 83 (pen. ot 31.12.2020) «O mposepe-
HVIM OLeHKM (PaKTHYECKOrO BO3/IE/CTBIA HOPMATUMBHBIX IIPABOBBIX aKTOB, @ TAK)Ke O BHECEHUM
U3MeHeHMIT B HeKoTopble akThl [IpaButennpctBa Poccmiickoit ®epeparym» (BMecte ¢ «[IpaBuma-
M IIPOBeJeHIIsA OLIeHKN (PaKTHIeCKOro BO3/IeiICTBIsI HOPMATHBHBIX IIPAaBOBBIX aKTOB») // C3 PD.
2015. Ne 6. Cr. 965.
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2.2. MpuHUMN 3aKOHHOCTU, NPUHLMN 060CHOBAHHOCTN 00S3aTeNIbHbIX
TpeGoBaHMii, NPUHLMN UCMOJIHUMOCTU 063aTeNbHbIX TPpeGoBaHUi

Kax/iplil 13 yKa3aHHBIX B II0/]3aT0/IOBKE NIPMHIUIIOB MeeT COOCTBEHHOE CO-
Iep>KaHye, OHAKO IIpefijlaraeTcs pacCMOTPEThb 3T IPVHIUIIbI BMECTE, ITIOCKO/Ib-
Ky OHJ) MMEIOT OOIIyI0 KOHCTUTYIIOHHO-TIPAaBOBYIO OCHOBY. Bo-TIepBbIX, JaHHbIE
NPUHLIUIIBI OCHOBAaHbI HAa NPUHIUIIAX COPa3MEPHOCTU U IPONOPLOHATbHOCTI
OrpaHMYeHMII IIpaB U cBOOOJ, OajaHCca YAaCTHBIX U IYOIMYHBIX MHTEPECOB, BO-
BTOPBIX, B COBOKYIIHOCT) OHI COJI€P>KaT CYIHOCTHbIE KPUTEPUN FOIIYCTUMOTO B
IIPaBOBOM TOCYJapCTBe OTPaHNYEHS IIPaB U CBOOOJ (B JaHHOM CIydae — B 9KO-
HOMMYECKOIT cdepe).

VHTepnperanuy KOHCTUTYLMOHHOIO HPMHLMIIA 3aKOHHOCTM B 3aKOHOJA-
TENbCTBE, KaK IPaBWIO, CBOJATCA K Heobxommmocty cobmopenusa Koncrury-
uuu PO u 3aKOHOB, MHBIX HOPMATUBHBIX IIPAaBOBBIX aKTOB’'. BMmecre ¢ TeMm, 3a-
KOHHOCTb KaK IIPVMHIUII YCTAaHOB/ICHMs M OLIEHKV NpYMEHEHMs 00s3aTebHbIX
TpeOOBaHMIT VIMeeT [OIOTHUTENbHOE cofepkaHue. [IoMMMO «TUIMYHBIX» IS
y0/IMYHO-IIPABOBOI PETY/IATOPUKM 37IEMEHTOB (HEOOXOAMMOCTb COOTIOfieHNsA
nonoxeHuit ®efepanbHoro sakoHa Ne 247-M3 mpu ycTaHOB/IEHUN 00513aTeIbHBIX
TpeOoBaHMIT, HEJOYCTUMOCTb IPYMEHEHNs 00513aTeNbHBIX TPeOOBaHMII 110 aHa-
noruu) B 4. 1 ct. 5 DenepanpHoro 3akoHa Ne 247-O3 onpepeneHa eHCTBEHHO
JOIIyCTUMAs 1ie/Ib BBefleHMsI 00513aTe/IbHbIX TPeOOBaHMIT — 3alllATa OXPaHSIeMbIX
3aKOHOM II€EHHOCTEI.

OpHako npy NpoeKTUPOBaHMYM HOPMATUBHOTO IIPAaBOBOIO aKTa Iie/Ib CaMa I10
cebe, 6€3 IMpaKTIYeCKOro 060CHOBAaHN He MOKeT ObITh BepuduunposaHa. Tomnb-
KO HaIJIAJHOE J IOHATHOEe 0OOCHOBAHIE IIeJIell PeTy/IMpPOBaHIIA II03BOJISET Olle-
pPUpPOBaTh MM KOPPEKTHO U CHVDKAET BEPOATHOCTD CIIEKY/IALIYI VIMMUL.

[IpuHIMIT 060CHOBAaHHOCTU 0053aTENbHBIX TPEOOBAHMUII KaK pa3 BBIIIOJHS-
eT 9Ty BaXXHYI0 (QYHKLMIO, «OXXVBJIAS» NPUHIMI 3aKoHHOCTH. CormacHo 4. 1
ct. 6 OepepanpHoro 3akoHa Ne 247-O3 HeOOXOAMMBIMM YC/IOBUAMY YCTAHOBJIE-
HUs 00s513aTeNbHBIX TPeOOBAHMIT SBJSIOTCS HaMM4ye PUCKA MPUYMHEHNs Bpefa
(ymep6a) oxpaHsAeMbIM 3aKOHOM LIEHHOCTSIM, Ha YCTpaHeHUe KOTOPOTO HaIlpaB-
JICHO YCTaHOBJIEHNe 0053aTe/IbHBIX TPeOOBaHMII, 1 BO3MOXKHOCTb U JIOCTAaTOY-
HOCTb COOTBETCTBYIOIINX HOPM B KadeCTBe Mep 3aLUThl OXPAHAEMBIX 3aKOHOM
1IIeHHOCTE.

Taxum o6pasom, 060CHOBaHMEM Lie/u 00s3aTe/IbHBIX TPeOOBaHMII SIBIISET-
CS1 COBOKYNIHOCTb YC/IOBMIL: Ha/M4ye KOHKPETHBIX PUCKOB IPUYMHEHMA Bpefa

31 CM., Hamp.: QemepanbHblit 3akoH 0T 19.06.2004 Ne 54-D3 (pen. ot 30.12.2020) «O cobpanmn-
AX, MUTUMHTIAX, JIEMOHCTPAIMAX, NIECTBUAX U NMKeTUpoBaHuAx» // C3 PO. 2004. Ne 25. Cr. 2485;
ApOuTpaKHbIIT IpoLeccyanbHblil Kofieke Poccniickoit @enepaunn (pexn. ot 8.12.2020) // C3 PO.
2002. Ne 30. Cr. 3012; Kopexc afMMHUCTPAaTUBHOTO CyfoIpoussopacTBa Poccuiickoit Penepanyn
(pepn. or 30.04.2021) // C3 P®. 2015. Ne 10. Cr. 1391.
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(ymep6a) onpesieleHHbBIM OXpaHAEMbIM 3aKOHOM IIeHHOCTSIM, KOTOPbIe 3all/IIa-
I0TCSI COOTBETCTBYIOLIMMY 00s13aTe/IbHBIMI TPeOOBAHUAMY; 00s13aTeIbHBIE Tpe-
0OBaHN EICTBUTEIBHO CIIOCOOHBI CHU3UTD (YCTPaHUTD) PUCKA O COLMATBHO
IIPUeM/IEMOTO YPOBHSI; YCTaHOBJIEHVE 00513aTe/IbHBIX TPeOOBaHWIT — eMHCTBEH-
HBIII CII0COO afIeKBaTHOTO pas3pelleHVs TOCYAapCTBOM IPO6/IeMbl PUCKOB IpH-
YMHEHVS Bpeja OXpaHsieMbIM O1aram.

JlanHOe TpeOoBaHMEe 0OOCHOBAaHHOCTY 00s3aTeNIbHBIX TPeOOBAaHUIT BKyIle C
KOHCTUTYL[MOHHO-TIPaBOBOII IIPUPOOI OXPaHsIEMBIX 3aKOHOM L[eHHOCTelA, a TaK-
Ke OOIIMM IIPaBMJIOM YCTAHOBJIEHUS 00513aTe/IbHbIX TPeOOBaHMII TONMBKO Ha OC-
HoBaHUM (efepanpHOro 3akoHa (4. 1-3 cr. 2 PenepanpHoro sakona Ne 247-D3)
BOCXOJUT K KOHCTUTYLIIOHHOMY IIPVHIIUIY COPa3MEePHOCTH U IPOIOPIVIOHA/Ib-
HOCTJ OTpaHMYeHMIT KOHCTUTYIMIOHHBIX IIPAB ¥ CBOOOJ I CONPSKEHHOMY C HUM
IpVHLMITY 6ajlaHCca YaCTHBIX ¥ ITyOIMYHBIX MHTepecoB”. B ogHOM M3 pemreHui
KC P® nopuepkusaert: «B cimy Takux ¢pyHIaMeHTaTbHBIX IPUHINIIOB, KaK Bep-
XOBEHCTBO IIpaBa I I0PUANYECKOe PaBEHCTBO, BMEIIATe/IbCTBO TOCYAAPCTBA B OT-
HOIIIEHMs COOCTBEHHOCTI He HO/DKHO OBITh IIPOM3BOIBHBIM 1 HApyIIaTh PaBHO-
Becue MeX/ly Tpe60BaHMAMY MHTEpecOB 0011eCcTBa 1 HeOOXO[MMbIMI YCITOBUAMM
3aIUTbl OCHOBHBIX IIPaB JIMYHOCTY, YTO IpEJIIO/araeT pasyMHYI0 cOpasMep-
HOCTb MEX/]y MCII0/Ib3yeMbIMU CPEACTBAMU 1 IIPeC/elyeMOll Lie/Ibl0, C TeM YTO-
Ob1 0becnieunBascs 6amaHC KOHCTUTYIMOHHO 3alMIAaeMbIX L[eHHOCTe! U JIUI0
He ITO/IBeprasioch ypesMepHoMy obpeMeHeHM0. CooTBeTCTBeHHO, KoHCTUTYIMSA
Poccmitckoit @epeparym... 3akpenjisieT B cTatbe 55 (4acTh 3), 4TO MpaBa U CBO-
00/1bI YesIoBeKa Vi TpaXKIaHVHA MOTYT OBITh OrpaHIYeHbl (efiepalTbHBIM 3aKOHOM
TOJIBKO B TOII Mepe, B KaKOil 9TO HEOOXOUMO B LIe/ISIX 3al[UThl OCHOB KOHCTH-
TYLVIOHHOTO CTPOs, HPaBCTBEHHOCTM, 34OPOBbs, IIPAaB ¥ 3aKOHHBIX MHTEPECOB
ApyTux i, obecriedeHns 0OOPOHBI CTpaHBI ¥ 0€30IIACHOCTY rocymapcra. V3
IaHHOJ HOPMBI BO B3aMMOCBSI3U €O cTaThsiMu 8, 17 (dactp 3), 19 (wactu 1 n 2), 34
u 35 Koncrurynun Poccuiickoit @epepaniy BbITEKAET, 4YTO OTPAHNYEHNA TIPaBa
COOCTBEHHOCTM, PaBHO KaK ¥ CBOOOMDI MPeANPUHIMATEIBCKON 1 MHOI 9KOHO-
MIYEeCKOII IeATeTbHOCTI MOTYT BBOAUTDHCA (pefiepa/bHbIM 3aKOHOM, €C/IM TOJIbKO
OHJ HEOOXOJVIMBI /ISl 3aLIMTHI JPYTUX KOHCTUTYLMOHHO 3HAYMMBbIX 1[eHHOCTEI],
B TOM YJCJIe TIPaB ¥ 3aKOHHBIX MHTEPECOB JAPYTUX JIULI, OTBEYAIOT TPeOOBAaHMAM
CIIpaBe[/IMBOCTY, Pa3yMHOCTI i COPa3MEPHOCTH (IIPOIIOPIMOHAIBHOCTY), HOCAT

> Cm., Hamp.: [Toctanosnenne Koncrurynmonsoro Cyna PO ot 25.04.2019 Ne 19-IT «ITo memy
0 NpoBepKe KOHCTUTYIIMIOHHOCTY ITyHKTa 6 [TpaBul HeAMCKpUMMIHALIMOHHOTO HOCTYIIA K yC/IyTaM
110 Tepefade MEKTPUIECKOI SHEPTUM U OKA3aHNUS STUX YCIYT B CBSISU C XKa/m06011 aKI[IOHEPHOTO
obuecTBa «BepxueBonroanekrpomontax-HH», Iloctanosnenne Koncrurynnonunoro Cyna PO or
18.02.2019 Ne 11-II «Ilo memy o mpoBepKe KOHCTUTYIIMIOHHOCTY IOJITYHKTA 6 MyHKTa 1 ¥ IyHKTa 4
cratbu 25 PenepanbHoro 3akoHa «O rocyiapcTBEHHOM PeTyINpOBaHNM IIPOM3BOAICTBA 1 060pOTa
STIIOBOTO CIUPTA, AJIKOTOIbHOM M CIMPTOCOAEPIKALleil MPOAYKLMM 1 00 OrpaHMYeHUN TIOTpe-
6rmeHnst (pacImTys) aTKOrOJIBHON IIPORAYKIMI» B CBA3M C Xanoboit rpaxganunaa O.B. losmatmm»
/1 CIIC KoncynprantIlmoc.
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061 ¥ abCTPaKTHBIN XapaKTep, He MMEIOT OOPATHOJ CU/IBI M He 3aTParuBaioT
CaMo CYIIeCTBO JAHHOTO KOHCTUTYLIMIOHHOTO IIPaBay.

Kak BuzHO, KpoMe 1je/1eBOro 060CHOBAHMsI OTPAaHMYEHNIT 1 CII0co6a UX ycTa-
HOBJIEHMSI, B KaUeCTBe ellje OHOT0 00513aTe/IbHOTO KPUTEPYisi OTPaHMYeHMI TPaB
u ceo6og KC PO HasbiBaeT 11e/10CTHOCTD (COXPAaHHOCTD) CYILIeCTBA OTpaHNYMBa-
eMoro npasa. [IoMuMo HOmOMTHEHNsT COOTBeTCTBYIowIel mosuiueit Cyna copep-
KaHUS IPUHINIIOB 3aKOHHOCTY 1 0O0CHOBAaHHOCTH 0053aTe/IbHBIX TPeOOBaHMIT
B cucreMe nnpuHLIMIOB OefepanbHoro sakoHa Ne 247-D3 3a cobofieH1e yKasaH-
HOTO KpUTepUs TaK>Ke OTBeYaeT IPUHIUI UCIIOTHUMOCTI 00513aTeNbHBIX TPeho-
BaHUIL.

[IpyHINI MCTIOTHMMOCTY MMMaHEHTHO IIpefjnonaraeT ¢pakTudeckyio (pusu-
4eCKy10) UCIIOJTHMMOCTb 0053aTe/IbHBIX TPeOOBaHMIT, 6€3 KOTOPOIt 00513aTe/IbHble
TpeboBaHMs OBUIM ObI OECIIONEe3HBIMU ISl OOLIeCTBEHHOTO 6/1ara ¥ BpeJHBIMU
11 6u3Heca. B TO jKe BpeMs 9TOT IPMHIMI MMeeT YIIOMSHYTbIe BbIIIe 0COOeH-
HocTu. Tak, ncxopsa us 4. 1 c1. 9 @epepanbHoro 3akona Ne 247-D3 npu ycraHOB-
leHnm 00513aTe/IbHBIX TPEOOBAHMII OL[EHMBAIOTCS 3aTPAThI /INLI, B OTHOIIEHNY KO-
TOPBIX OHJ YCTAaHAB/IMBAKTCS, HA UX VCIIO/THEHNE; YKa3aHHbIe 3aTPAThl TO/DKHBI
OBITh COPa3MepHBI pUCKaM, ITPeJOTBPAIlaeMbIM 3TUMM 00513aTe/TbHBIMU TPeOOoBa-
HVSIMM, IPY OOBIYHBIX YCITOBUSX IPAXKJAHCKOTO 060poTa.

[IpuBeneHHDIT aCleKT MCIOMTHMMOCTY [OIOJHSAET NMPUHIUIIBI 3aKOHHOCTU
1 060CHOBAaHHOCTY 00s13aTe/IbHBIX TpeOOBaHMII, POPMUPYsI B3aMMOCBsI3aHHbIE
KPUTEpUY COPa3MEPHOCTU ¥ IPONOPIVIOHATIBHOCTY BBOAVMBIX OTPaHMYEHMIL.
Bo-1epBbIX, 3aTpaThl CyOBEKTOB 9KOHOMIYECKOIT IesITeIbHOCTU Ha COOIoieHe
006s13aTe/TbHBIX TPEOOBAHMIT JO/DKHBI OBITh /[eKBATHBIMI C TOUKM 3PEHVS OOBIY-
HBIX YCIOBUII TPa>KIaHCKOTO 000poTa (T.e. 0011MiT 06'beM n3epKek Ha cobmope-
HUle He O/DKeH OTOMBATh >Ke/laHye JIeTa/IbHO 3aHMMAThCS TOV MIM MHOV 9KOHO-
MUYECKOII [IeITe/IbHOCTBI0). BO-BTOPBIX, 3aTpaThl Ha COO/IIOEHNE JO/DKHBI OBITH
aJleKBaTHBI XapaKTepy 1 YPOBHIO PYUCKa, YTO O3HAYaeT HeOOXOMMOCTb yyeTa Ipu
YCTaHOBJIEHMM 00sI3aTe/TbHBIX TpeOOBaHMIT BUIa OXPAaHSIEMBIX 3aKOHOM LI€HHO-
CTelt U BEPOSTHOCTHU Peann3aluyl COObITUI, MOTYIUX IPUBECTU K IPUINHEHUIO
UM Bpefia (ecu, HapUMep, MO YTPO30il KU3Hb YeT0BEKA, TO 3HAYUTE/IbHbIE 3a-
TpaThbl Ha CHYDKEHME 3TOJ YTPO3BI MOTYT OBITH OIPABJAHBI, OJJHAKO €C/IU BEPOSIT-
HOCTb pea3aluy PUCKa OUYeHb Majia, TO OIPABJAHHOCTb ITOBBIIIEHHBIX 3aTpaT
y>Ke TIOff BOIIPOCOM).

[TepBblit M3 YIIOMSHYTBIX KPUTEPYEB — IO CyTI (POPMaTN3ALVIS MCIIO/Ib3yeMO-
ro KC P® ycnoBus coxpaHHOCTH CylilecTBa IIpaBa, OTPAaHNYMBAEMOro 00s13aTeNb-
HBIMM TPeOOBaHNMAMM: HealeKBaTHOCTD U3Jiep>KeK Ha COOTIOfieH e 0053aTeTbHbIX
TpeOOBaHMIT MHIIIAET OrPaHMIMBaeMOe IIPAaBO IKOHOMIYECKOTO cMbIcia. Bmecre
yKasaHHbIe KpuTepuu o6pasyior Gopmy/y OaraHca YaCTHBIX ¥ IyO/IVYHBIX MHTe-
PEecoB IIpY OTpaHMYEeHNN IKOHOMIYECKUX IIPaB 1 CBOOOA rpaxaaH. Ecnu npun-
MBI 3aKOHHOCTY ¥ OOOCHOBAaHHOCTU 00s13aTENbHBIX TPeOOBaHMIT BKIIOYAIOT
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TOJIBKO «ITyOIMYHYIO 9aCTb» 3TOTO GanaHca, TO B IPUHIUIIE UCIIOTHIMOCTI 0051-
3aTe/IbHBIX TPeOOBaHMIT y>Ke 0003HAYEHBI 1 YaCTHAs, U IyO/IMYHAs CTOPOHA.

Taxum o6pasom, B cT. 6, 9 OeepanpHoro 3akoHa Ne 247-D3, onpefensirommx
cofiep>KaHMe IPUHIUIIOB OOOCHOBAHHOCTM ¥ WCIIOJTHMMOCTU 00513aTeNbHBIX
TpeOOBaHMIT, 3a/I0XKEH TECT Ha IPOIOPLMOHATIBHOCTD U COPAa3MEPHOCTb Orpa-
HIYEHUII, CO3/laBaeMbIX /I CyOBEKTOB 9KOHOMMYECKOI JeATeIbHOCTY 00s3a-
TeIbHBIMU TpeboBaHMAMM. CXeMaTUYHO TaKOJ TECT MOXKHO IIPEJICTABUTD CIIEfY-
IOLIMM 00pa3oM: Ha/ln4uue pealbHbIX (4 He MHUMBIX) PUCKOB IIPMYMHEHNS Bpea
OXpaHsAEMbIM 3aKOHOM I[€HHOCTSM, 3alMIAeMbIM B paMKaX COOTBETCTBYIOIIEN
cepsl perynupoBaHus; o6sA3aTebHbIe TPeOOBAHNUA BO3/ENCTBYIOT Ha IPUYMHBI
(pakTopnl) pucKoB, cHIDKaA (YCTpaHAA) TakKye PUCKYU; OTCYTCTBYIOT albTepHa-
TUBHbIE — He CBA3aHHBIE C YCTAHOBJIEHIEM 00513aTe/IbHbIX TpeboBaHMiT — 6ortee
MATKVE MEXaHM3MbI CHYDKEHVS (YCTpaHeHVs) PYUCKOB; aJleKBaTHOCTD M3JepiKeK
cobmozieHNs 0053aTeNIbHBIX TPeOOBaHNII HOPMATbHOMY Be[EHUIO 9KOHOMIYe-
CKOJI IeATeNIbHOCTH, B paMKaxX KOTOPOJI eiICTBYIOT 00s13aTelbHbIe TpeOOBaHIIS;
aJleKBaTHOCTb U3JieP>KeK COOMofieHNs 00513aTebHBIX TPeOOBAHMIT CYIIHOCTY PH-
CKOB I BEPOSATHOCTY MX peann3alyim.

IleHHOCTb 3TOTO 3aKOHOJATE/IbHOTO HOBOBBEJEHMA 3aK/II0YaeTcsl B HEIo-
CPEACTBEHHOI NPVMEHMMOCTH) JJAaHHBIX TECTOB NPy paspab0oTKe HOPMAaTMBHBIX
IIPaBOBBIX AKTOB, YCTAHAB/IMBAKOIIMX 00s13aTe/IbHbIe TPeOOBAHMA, 1 IIPU OLIEHKe
IpUMeHEeHNUs TaKUX 00s3aTeIbHBIX TpeOoBaHuil. B yacTHOCTH, Ha CTa/{UY OL|eHKN
IpPUMeHEeHUA MOXXHO OOBEKTUBHO IIPOAHAIN3MPOBATb (PaKTUIECKMIl pa3Mep 13-
JiepXeK CyObeKTOB peryIMpOBaHNA I X BIMAHNE HAa 9KOHOMIYECKYIO IIPUBJIEKa-
TEIbHOCTb COOTBETCTBYIOIETO BUTA /I€ATETbHOCTH.

PeanusyeMocTb MpMHIUIIOB 060OCHOBAaHHOCTU ¥ MICIIOIHUMOCTY 00s3aTeNb-
HBIX TPeOOBAHMIA, B TOM 4MC/Ie B KOHTEKCTE OLIeHKV COPa3MEPHOCTH 1 ITPOTIOPIINIO-
HaJIbHOCTY OrpaHnyennii, obecreunBaercsa OeepanbHbIM 3akoHOM Ne 247-D3 110-
CPEACTBOM 3aKpeIUIeHN 00g3aHHOCTY pa3pabOTYNMKOB HOPMATVBHBIX IIPAaBOBBIX
aKTOB OCYIIECTB/IATD: OLIEHKY PYCKOB IIPMYMHEHMs Bpela OXpaHAeMbIM 3aKOHOM
IIEHHOCTAM U OLIeHKY 3¢ (eKTUBHOCTY aIbTepHATUBHBIX Mep 10 HEJOIYIeHNIO
npuunHeHns Bpefa (yijepba) oXpaHseMbIM 3aKOHOM IjeHHOCTsM. OJHAKO IO Co-
CTOSIHMIO Ha HOsI0pb 2021 rofia OTCYTCTBYIOT KaKue-1ubo oOLenpuHAThIe Ha defie-
PaZTbHOM YPOBHE METOAMKM Y MEXaHU3MBI J/Is1 IPOBEeJeHNA TaK/X OL[eHOK.

CTONT CKa3aTbh, YTO MHCTUTYT aHA/IN3a A/IbTEPHATUBHBIX Mep (POpMaIbHO Cy-
mectByeT ¢ 2012 ropa (mpegycMoTpeH nit. «a» 1. 15 ITpasun OPB). Ho uu I1pasu-
na OPB, an MeTopuKa OLIeHKY PeryIMpyIoliero BO3eiicTBIA> He PaCKpPbIBAIOT,

** ITpukas MuHskoHOMpasButnA Poccun ot 27.05.2013 Ne 290 (pen. ot 12.12.2016) «O6 yr-
BepKzieHN (POPMBI CBOJHOTO OTYETa O IIPOBEfIEHIN OLIEHKI PEery/INpyIOLIero Bo3aeicTBus, Gop-
MBI 3aK/II0YEHNsI 00 OLleHKe PETyIMPYIOIIEro BO3LEVCTBIUS, METOAMKI OLIEHKV PEryIupyoIiero
BO3JeicTBUS» // Poccuiickas rasera. 2013. Ne 184.
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KaK OIpefie/IATh 1 aHA/IN3JMPOBATh A/IbTEPHATUBHBIE ITyTV CHVDKeHMA (ycTpaHe-
HUSI) PUCKOB.

Mexny TeM, OlleHKa a/lbTePHATVBHBIX Mep BO3ENCTBIA Ha PUCK — HE0OX0-
JVIMBIIT 9TaIl 060CHOBAHNA 00513aTeNbHBIX TPEOOBAHNUIL: OHM HEe MOTYT CUMTATHCSA
000CHOBaHHBIMI 0€3 MOATBEP>KIEHS, YTO ITO eUHCTBEHHO BO3MOYKHBII CII0C06
CHYDKeHUs (YCTpaHEHMs) PYICKOB [0 IIPUEM/IEMOTO YPOBHS U UTO OTCYTCTBYIOT
6oree enuKaTHble BapuaHThl pemenns npooneMel. Cynbs KC PO A.JI. KoHoHOB
HOIYePKIBAET, YTO OTPaHIYeHe IIPaB 1 CBOOO]] IPaBOMEPHO TOIBKO TOTZIA, KKOT-
Jla OTCYTCTBYET MHasi BO3SMO>KHOCTD PEry/IPOBaHS U He MOXKeT ObITh OOHapY>KeH
VIHOJ MeXaHM3M IIPaBOBOJI 3aIMTHl KOHCTUTYLMIOHHO 3HAYVMBIX IIEHHOCTEN» ™.

Taxum o6paszom, 4To6nr PeprepanbHblil 3aKoH Ne 247-D3 MOT [eiICTBUTE/IBHO
paboTtaTh, HeOOXOAVMO MPUHATH HOPMATUBHO-IIPAaBOBbIE MEPBI B 4aCTU 0becIe-
JeHNA pa3pabOTIMKOB HOPMATVBHBIX IIPABOBBIX aKTOB (2 TaK)Ke KOHTPOIbHBIX
(Ha/I30pHBIX) OPTaHOB) METOAMYECKUMY TOKYMEHTaMM 110 OLIEHKEe PVMCKOB IPM-
YJMHEHMS Bpefia OXpaHAEeMBbIM 3aKOHOM LIEHHOCTSAM, OIIpefie/IeHNIO M OIleHKe 3(-
(beKTMBHOCTY albTePHATVBHBIX Mep BO3/E/ICTBIA Ha PYUCKIL.

2.3. MpuHUMNbI NPaBOBO onNpeaesnieHHOCTU U CUCTEMHOCTMU,
OTKPbITOCTU U NpeackasyemMocTu

[IpyHINIIB TPaBOBOIL OIIpefieIeHHOCTH 1 cucTeMHOCTH (cT. 7 DefrepambHOTO
3akoHa Ne 247-D3), oTKpBITOCTHU U IpencKazyeMocTy (cT. 8 PemepanbHOTO 3aKO0-
Ha Ne 247-®3) Tak)Ke BO MHOTOM VIMEIOT OOIIYI0 KOHCTUTYLIMIOHHO-IIPABOBYIO OC-
HOBY. KC PO HeoHOKpaTHO yKa3bIBal, YTO yYaCTHMKM IIPABOOTHOIIEHMI JOTDK-
HBI IMETh BO3MOYKHOCTb Pa3yMHO IPeIBUJETh IOCNENCTBIUA CBOETO MOBEEHN,
OBITb YBEPEHHBIMU B YCTOIYMBOCTI U JIEIICTBEHHOCTH VX IIPAB, YBayKEHNUN, IPU-
3HAHUM U 3all[YITe IpaB rocyfapcTBoM. Takoe mpaBoBoe COCTOSIHME obecriednBa-
eTcs JieiiCTBYEM NPUHIUIIA MOAJepKaHMA NOBepUs K [eiiCTBUAM TOCy[apcTBa,
BBITEKAIOIMM 13 KOHCTUTYLMOHHBIX IPVHLMIIOB IOPUANYECKOTO PaBEHCTBA U
CIIPaBe[/IMBOCTY B IIPABOBOM JIeMOKPATMYECKOM TOCY[AApCTBEe M TPeOYIOLIMM
IIPaBOBOII OIIpe/Ie/IECHHOCTY U MIPEfICKa3yeMOCTH IIPAaBOBOTO PeryIMPOBaHMA ™.

** Ocob6oe muenme A.JI. KonoHoa k mocraHosnenuioo KoncruryumonHoro Cyma PO ot
31.05.2005 Ne 6-IT «Ilo memy o mpoBepke KoHCTUTyHMOHHOCTH DefepanbHoro 3akona «O06 06s:-
3aTe/IbHOM CTPaXOBaHUM IPAXK/IAHCKON OTBETCTBEHHOCTH BIafle/iblieB TPAHCIIOPTHBIX CPECTBY» B
cBsasu ¢ 3anpocamn Tocymapcrsennoro Cobpanns — 91 Kypynrait Pecy6nmuku Asnraii, Bonro-
rpazickoit o6nactroit dymsl, rpymmst fenytaTos [ocyaapcTBennoit JJyMbl u xano6oii rpakaaHnHa
C.H. leByosa» // CIIC Koncynpsrantlloc.

¥ Cwm., Hamp.: [ToctanoBnenne Koncruryunonnoro Cyzna PO ot 01.07.2015 Ne 18-IT «ITo memy
o TonmKoBaHMM cTareit 96 (dacTb 1) m 99 (wactn 1, 2 n 4) Koncruryuun Poceniickort Qenepanym»,
Iocranosnenne Koncrurynyuonnoro Cyza PO or 20.07.2018 Ne 34-II «Ilo feny o nmposepke KOH-
CTUTYIIVIOHHOCTM ITyHKTa 15 cTatey 15 ®epepanbpHoro 3akoHa «O cTaTyce BOEHHOCTYXXAIlMX» B
CBsI3M C >Kamo6oit rpaxaannna A.B. Ynosuuenko» // CIIC Koncynsrantllmoc.
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[TpyHUMII ITPaBOBOII OINpefie/IeHHOCTY M CUCTEMHOCTHU, Ha ITIepBbINl B3IIAL,
MMeeT IBOJICTBEHHYIO NPUPOAY ¥ BKIIIOYaeT IMPUHLNII IIPAaBOBOII OIIpeje/IeHHO-
CTU, KOTOPBII OTBEYAET 3a COflep>KaHye 00s13aTe/IbHbIX TPeOOBAHMIA, U IIPUHIINAIL
CUCTEeMHOCTH, paboTarommii ¢ GOpPMaIbHON CTOPOHOI — MeCTO 0053aTeNbHBIX
TpebOBaHMIT B MaccuBe IpaBOBBIX HOpM. Ho 1ocko/bKy micaHas npaBoBast HOp-
Ma He MOXXeT CYI[eCTBOBAaTb B OTPBIBE OT (POPMBI, IPUHIINII IIPABOBOII OIIpefie-
JIEHHOCTM M CUCTEMHOCTU €[VH IO CBOeMYy cojepKaHuio. CUCTeMHOCTb HOPM
BCeTZla SABJIAETCS 3JIEMEHTOM IIPaBOBOJ OIpele/IeHHOCTY: HapylleHKe IpaBUTT
CUCTEMHOCTH) NOPOKJaeT CUTYaluIo IPaBOBOil HeompeaeneHHocTu. [loaTomy B
TEePMMHOJIOTMYECKOM CMBbIC/I€ HAa3blBaTh NAHHDBIN MPUHIUI KAaK «IIPUMHLNII IIpa-
BOBOIJI OIIpe/Ie/ICHHOCT» He Oy/eT sAB/IAThCS Ipydoit omm6bkoit. [Tonoxxenus ct. 7
QepepanbHoro 3akoHa Ne 247-D3 Taxke NMOATBEP)KIAIOT OTCYTCTBME CTPOTUX
TpaHUI] BHYTPYU IPUHLINIIA.

[IpyHOUII IPAaBOBOJ ONpPENEICHHOCTY — IIOXKAIyil, CaMblll «ABHBI» KOH-
CTUTYLIMOHHO-IIpaBoBo npuHUuI PefepanbHoro 3akoHa N 247-D3: HaymHas ¢
1995 ropa® on ucnonbayerca B npaktuke KC PO, a Bcien 3a HUM — MHBIX CY/I0OB
cyne6Ho11 cucteMpl PO. OepepanbHbIM 3akoHOM Ne 247-D3 B IpUHLIMI IIPaBOBOII
OTIpefle/IeHHOCTY M CUCTEMHOCTY 3a/I0>KEHbl MHOTYIE €T0 K/II0UeBbIe U eN.

Bo-nepBbIX, 3TO ICHOCTD, IOTMYHOCTD, IOHATHOCTb ¥ OJHO3HAYHOCTD COJiep-
YKaHMs 00s13aTe/IbHBIX TpeOOBaHMIT, 0OecrieunBaroLIe efUHO00pa3Hoe TOHNMA-
HIle ¥V TIpUMeHeHMe 00s13aTe/bHBIX TpeboBaHmit. ClefoBaTe/IbHO, OT pa3paboT-
YJKOB HOPMAaTVBHBIX IIPABOBBIX aKTOB TPeOyeTCsl, Cpefiyt IPOYEro, MCI0NIb30BaTh
IIPOCTBIE MPENIOXKEHNS, eVHYI0 TepMUHOIOTNIO (KaK B paMKaX HOPMaTVBHOTO
IIPaBOBOTO aKTA, TAK U B paMKaX COOTBETCTBYIOIIEV CYICTEMBI aKTOB), COOMTIONATD
3aKOHBI JIOTVIKY B VI3/I0>KEHUY HOPM, GOpPMMPOBATh Ipo3payHble Kpurepuu (yc-
JIOBUSI) IPUMEHEeHUs 00513aTe/IbHBIX TPeOOBaHMIA.

Bo-BTOpBIX, 9TO COOTBETCTBUE 00s3aTe/IbHBIX TPeOOBAHMI IeJIAM W IPVHIIN-
[1aM 3aKOHO/aTe/IbHOTO PETY/IMPOBAHNS PeleBaHTHOI chepbl 0011[eCTBEHHDIX OT-
HOUIEHUII ¥ IIPAaBOBOJ CUCTEMBI B 1ieJIOM. [JaHHbIIT 9/IeMeHT IPUHLKIIA IIOfuep-
KVBAeT, YTO PETY/IMPOBaHe TOV VIV IHOV Cepbl OCYIIeCTBIIACTCS He B BAKyyMe,
a B IPaBOBOM IIPOCTPAHCTBE, KOTOPBIM CBsi3aH pazpaborumk. Takxke faHHOE I10-
JI0>KeHMe 00s3bIBaeT COM3MEPSATb yCTaHAB/IMBaeMble TPeOOBAHMSA C PETyIATOP-
HBIM MeJTHCTPUMOM (ceituac, Hapumep, 9To UMPpoBU3aLs, IPAKTIYECKas pea-
V3V KOHLETIIVY CePBYCHOTO TOCYAAPCTBA).

B-TpeTbyx, 9TO CHUCTeMHOe efMHCTBO 00s3aTeNbHBIX TpeboBaHUI. Maccus
06s13aTeNIbHBIX TPeOOBaHUII B paMKaX OJHOI cQepbl PeryIMpoBaHUs HOJKEH

% Tlepsoe peuenne Koncrurynnonsoro Cyna P®, B KoTopoM paccMaTpuBajcs BOIPOC KOH-
CTUTYLIMOHHOCTY 3aKOHA B CBSI3U C €r0 IIPABOBOII HeolpesieieHHOCThIo: ITocTaHoBneHMe KoHcTn-
tyuuonHoro Cypa P® ot 25.04.1995 Ne 3-IT «Ilo meny o mpoBepke KOHCTUTYLMOHHOCTH YacTei
nepBoit 1 Bropoit ctatbu 54 XKummugxoro xogexca PCOCP B cBssu ¢ sxanoboit rpaxkganku JI.H.
Curanosoit» // CIIC Koncynprantllmoc.

199



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

IIPEICTAB/IATh COOOJ LIeIOCTHYIO CUCTeMY, KoTopas OepeT Hayano B ¢enepanb-
HOM 3aKOHOJ]aTe/IbCTBE 1 B KOTOPOJI 00si3aTenbHble TpeOOBaHNUA MEePapXUIHO
BBICTPOEHDI, B3aMIMOCBSA3aHbl, COJEPKaTe/IbHO He IMOBTOPAIOTCA U He NPOTUBO-
pedar pyr Apyry. 9TO OTHOCKUTCS K 0053aTe/IbHBIM TPeOOBAaHNUAM KaK OJHOTO
HOPMATMBHOTO ITIPAaBOBOI'0 aKTa, TAK ¥ HECKOJIKIX, BK/II0Yasd aKThl pa3HOI I0pU-
IVYEeCKOM CUIBI.

OpHako HeCMOTps Ha YCTAaHOBJIEHNE 3allpeTa IpMMeHEeHNUA 00sg3aTelbHBIX
TpeboBanmit o a”anorun (4. 2 cr. 5 OepepanbHoro 3akoHa Ne 247-03), BHyTpK
IpPYHINIA IIPAaBOBOI ONpPEeIeHHOCTU U CUCTEMHOCTM OTCYTCTBYET YC/IOBUE O
IIOJIHOTE IIPAaBOBOTO PerynmpoBanuA. Mexxay TeM, IOTHOTa PEeryMpoOBaHusA SB-
JIA€TCA 3HAUYMMBIM KpUTEpUeM COOTIOfieHNs TaHHOTO MPVHINIIA, IIOCKOJIbKY 3a-
KOHOJIaTe/IbHBIN MPOo6e anpropy MOPOXKAAET CUTYAIVI0 IPaBOBOI Heolpesie-
JeHHOCTN .

Bonee Toro, Ham4me npobena B peryMpoBaHuy 00IeCTBeHHBIX OTHOLIEHNI],
MOATIAAIONIVX II0f] JeiiCTBMe O0sA3aTeNbHBIX TpeOOBaHMII, CO3[aeT IOBBIIIEH-
HYIO YTPO3y PUCKOB IIPMYMHEHNA BPela OXpaHAEMbIM 3aKOHOM LIEHHOCTAM. ITO
IPOTUBOPEYNT Lie/IsIM YCTAaHOB/IEHNMsI 00513aTe/IbHBIX TpeboBaHmit. B cBs3M ¢ aTUM
CTOUT OTMETUTD, YTO B pAJe cBoux pemennit Koncruryumonnstit Cyp, cTpeMACH
He JOIYCTUTD CUTyaluy Ipobesia B peryIMpoBaHNy BOIIPOCOB, CBA3AHHBIX C 3a-
LIUTOV KOHCTUTYLMIOHHO 3HAYMMbIX LIEHHOCTEI, JOIYCKAeT YacCTUYHOE IpUMe-
HeHMe T10/10KeHNIA, IPU3HAHHBIX HEKOHCTUTYL[MOHHBIMY, B T€4EHIE OIIpefie/ieH-
HOTO IIep1ojja BpeMeHM I0C/Ie IIPOBO3IJIALIeHNS] COOTBETCTBYIOIIETO PelIeHN ™.

B To >xe BpeMs OTCYTCTBYE YIIOMUHAHMS KaKUX-TNOO OT/e/IbHBIX KPUTEPYEB
IIPMHLNIIA IPAaBOBOI ONPe/IeIEHHOCTI U CUCTEMHOCTH I10 CPAaBHEHMIO C TeM, KaK
3TU KPUTEPUM PACKpPBITHl B IpakTuKe npuMeHeHus Koncruryuun PD, B mex-
IYHApOAHBIX JOKYMEHTAaX, OTHOCAIIMXCA K IpaBoBOi cucreme PD, He Memiaer
JCIO/Ib30BAaHNIO TaKUX KPUTEPUEB NPU YCTAaHOBIEHMM U OLleHKe IPYMEHEHU

7 Cwm., Hamp.: [Tocranosnenne Koucruryunonsoro Cyga PO or 14.11.2005 Ne 10-I1 «ITo memy o
IIpoBepKe KOHCTUTYLMIOHHOCTY IIONIO>KEeHNI ITyHKTa 5 cTaTby 48 u cratby 58 PefepanbHOTrO 3aK0-
Ha «O6 OCHOBHBIX rapaHTHAX U30MpaTebHbIX [IPaB ¥ IIpaBa Ha ydacTye B pedepeHyMe rpaKiaH
Poccuiickoit Qenepanun», myHkra 7 crarbu 63 u cratsu 66 PenepanbpHoro 3akona «O BeiGopax
menyraros Tocynapcrsennoit Jymbr ®efepanbHOro Cobpanns Poccuiickort eneparyn» B CBI3U
¢ 5kano06011 YII0THOMOYEHHOTO 110 IIpaBaM denoBeka B Poccuiickoit @enepaunm» // CIIC KoHcyrb-
tauTtlmoc.

% Cwm., Hamnp.: [ToctaHoBnenue Koncturynuonnoro Cyzma PO ot 14.07.2005 Ne 8-IT «Ilo memy
0 IIpoBepKe KOHCTUTYIIMIOHHOCTI OT/e/IbHBIX [0/I0>KeHIiT DefiepanbHbIX 3aKOHOB 0 (eiepaTbHOM
6romkere Ha 2003 rox, Ha 2004 rop n Ha 2005 rox u [Toctanosnenns [IpaBurenbcTBa Poccniickoit
Depepanyn «O nopspke ucrnonHeHns Munucrepcrsom ¢unancos Poccuiickoit @egepannu cy-
IeOHBIX aKTOB 110 MCKaM K KasHe Poccuiickoit Pefeparyn Ha BO3MellleHre BPe/a, IPUINHEHHOTO
He3aKOHHBIMM JIefiCTBUAMMY (Oe3/ieiiCTBMEeM) OPTaHOB FOCY/JAPCTBEHHOI BIACTI TNOO0 HO/DKHOCT-
HBIX JIML] OPTaHOB TOCY/JAPCTBEHHOI BIIACTY» B CBsI3M C XKanmobamu rpaxaan I.[1. JKyxosuiikoro,
W.I. Tlotima, A.B. ITonsitoBckoro, A.E. Yecmasckoro n OAO «Xabaposckanepro» // CIIC KoHcyrb-
tanTlImoc.
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ob6s13aTenIbHBIX TpeboBaHMit. He TOMPKO KOHCTUTYIIMOHHO-TIPaBOBas MPUPOAA
IPVHLMAIIOB YCTAaHOBJIEHMA U OL[eHKV NpVMeHeHMs 00s3aTe/IbHbIX TpeOOBaHMI
BMeCTe C BO3MOXXHOCTAMM TOJIKOBaHMA, HO 1 IooxeHuA PefepaTbHOrO 3aKOHa
Ne 247-D3 (TpeboBanMe 4. 1 CT. 7 O COITTACOBAHHOCTYU PETYIMPOBAHNSA B paMKax
IIPAaBOBOJI CUCTEMBI B 11€/IOM) II03BOJIAIOT /L1 yTOYHEHMsI OT/Ie/IbHBIX 9JIEMEHTOB
IpUHINIIA, 00eCIeYeHNs IIOTHOTHI ero COfiepKaHusA 00palaThCcs, B YaCTHOCTY,
K peurenysaM KC PO, rie gaHHbBI IPUHINIT pacKpbIBaeTcs B IOMHON Mepe. Cka-
3aHHOE CIIPaBe/INBO I /IS MHBIX IPMHIUIIOB, IIpelycCMOTpeHHbIX DefiepaTbHbIM
3aKOHOM Ne 247-D3.

[IpuHINI OTKPBITOCTY U TIpefcKasdyeMocTu (cT. 8, 4. 1-6 ¢T. 3, 4. 2, 3 cT. 10 De-
lepa/IbHOTO 3aKOH Ne 247-(D3) momoMHAeT IPUHIUII IPABOBOII ONIPee/IeHHOCTI
B obecriedeHNI JOBepusA K 3aKOHY M JIe/ICTBUAM ITyOINIHON BIACTI.

B 3akoHOJaTeIbHOM PacKpBITUV STOTO NPUHINIIA TOMMMO TPA/JUIIVIOHHBIX
371eMeHTOB (00513aTe/IbHOCTb ONYO/IMKOBAHV HOPMAaTVBHBIX IIPABOBBIX AKTOB) U
Cyry00 oTpacieBbIX (BKIIOUEH)e HOPMATUBHBIX IIPABOBBIX aKTOB C 00s13aTe/IbHbI-
MU TpeOOBaHNUAMM B IIePeYHM, pa3MellaeMble Ha CaliTaX KOHTPOTbHO-HAa30PHbBIX
OpraHoOB, a TaKXe BefleHle peecTpa 00s3aTe/IbHBIX TPeOOBaHNIT) eCTh [Ba 3HAYM-
MBIX acClleKTa: TpeboBaHMe O MYOIMIHOM OOCY>KEHUM NPOEKTOB HOPMAaTMBHBIX
IIPaBOBBIX aKTOB (OTHOCUTCS K OTKPBITOCTI PeryInpoBaHiisi); HEOOXOAUMOCTD CO-
O/MofleHNs CPOKOB BCTYIUICHNS B CMTy HOPMAaTUBHBIX IIPABOBBIX aKTOB, YCTaHAB-
JIMBAIOLIMX 00513aTe/bHble TpeboBaHNA (OTHOCUTCS K IIpefcKasyemocTn). [IpaBuio
O CPOYHOCTH JIeVICTBYIA IIO/;3aKOHHBIX HOPMAaTUBHBIX IIPAaBOBBIX aKTOB (POPMATbHO
He BK/IIOYEHO B KPUTEPUM IPVHIUIIA, OFHAKO COfIEP>KUTCS B 3aKOHE U, IO CYTH,
ABJIACTCA OTHUM M3 YC/IOBUII IIPEICKAa3yeMOCTH IIPABOBOTO PETY/IPOBaHNA.

JleiicTByIOIIeE 3aKOHOAATE/ILCTBO IPEAyCMAaTPUBAET IBE IPOILEAYpPhl, B paM-
KaX KOTOPBIX IyO/INYHO 0OCY>KHAIOTCSA IPOEKThl HOPMAaTUBHBIX IIPABOBBIX aKTOB
(na mnomanke regulation.gov.ru): npu nposepneryy OPB u B paMKax pacKpbITys
benepaTbHBIMY OpraHAMI VICIIOTTHUTEIBHON BIIACTV MTHPOPMALIMU O ITOJTOTOBKE
[IPOEKTOB HOPMATMBHBIX IIPABOBBIX aKTOB™. YUMTHIBAas IOHATUIHBIN ammapar
®epepanbHoro 3akona Ne 247-®3 u copiepxanue npouenypbsl OPB, Mmo>xHO npep-
HOJIO>KUTD, 4TO B 4. 1 CT. 8 3aKOHA MMeeTCs B BUY MIMEHHO IIyOIIMIHOe 00CyXK/e-
Hue B pamkax OPB.

[Ty6nuHoe obCy>XaeHNe IPOBOAUTCA M IPU IPOBEJEHUN OLIEHKV IIpMMe-
HeHus ob6s3aTenbHbIX TpeboBaHuit. CHavama o6cyxmaercss chOpMMPOBAHHBIN
YIOTTHOMOYEHHBIM OpPTaHOM (YIIOTHOMOYEHHOJ OpTaHM3alieli) IpoeKT meped-

¥ Tlocranosnenne [IpaButenbctBa PO ot 25.08.2012 Ne 851 (pex. ot 18.03.2021) «O mopsiake
packpsiTust heftepaIbHbBIMU OPraHaAMU VCIIOTHUTENBHOI BIACTI MHPOPMALINY O IOATOTOBKE IIPO-
€KTOB HOPMATMBHBIX IIPABOBBIX AKTOB ¥ Pe3y/IbTaTaX MX OOLeCTBEHHOIO 00CYKeHNs» (BMecTe
¢ «IIpaBmmamu packpsitusi defepanbHBIMM OpraHaMyl MCIIOIHUTENbHOM BIacTy MHGOPMALUN O
IIOf{TOTOBKE IIPOEKTOB HOPMATHBHBIX IIPABOBBIX AKTOB U PE3y/IbTAaTax NX OOI[eCTBEHHOTO 06CYX-
nenus») // C3 PD. 2012. Ne 36. Cr. 4902.
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HSl HOPMATMBHBIX IIPAaBOBBIX aKTOB, COAEPXKALIMX 0Os3aTe/ibHble TPeOOBaHUS,
IIpMMeHEeHYE KOTOPBIX ITAHMPYETCs OLleHMBaTh. 3aTeM — IIPOEKT I0K/Ia/ia O JI0-
CTYDKEHMN 11e7eli BBefleHus 00s13aTe/IbHbIX TpeboBaHmit. Bece 3amHTepecoBaHHbIE
NNIa MOTYT KPUTUKOBATD IIepeYeHb U IOK/IA/[, JaBaTh 3aMe4aHNA I KOMMEHTapuu
I10 BOIIPOCaM Ka4yeCTBa OL[eHMBAEMbIX 00513aTe/IbHBIX TPeOOBAHNIT 1 X 9KOHOMM-
YeCcKMX U Iopuandecknx apdekros. IIporenypHble aClIeKTl TAKOTO IIyOIMYHOTO
06Cy>XIeHM s, BK/IIOYasi IOfIXOJ, K Y4eTy ero pe3y/IbTaToB, aHA/IOTMYHbI YCTaHOB-
neHHpIM a1 OPB. B cBA3M ¢ 3TM, NprHMMasA BO BHUMaHNe IIPelyCMOTPEHHYIO
DenepanbubiM 3akoHOM Ne 247-D3 o6s13aTenbHOCTD npoBefenyst OIIOT, MoxxHO
TOBOPUTD, YTO MPUHINUII OTKPBITOCTY BKIIOYAET TAKOKe IIyOIMIHOE 00CyXaeHNe
YKa3aHHbBIX IPOEKTA IIEPEYHA U IIPOEKTa JOK/Iafa.

JlelicTByIOIee PETYyIMPOBaHNe TAKOBO, YTO BOIIPOCHI IIOJTHOTHI B3aMMOJEN-
CTBUA C CYOBEKTaMU PEryIMpPOBAaHUA VM VHBIMM 3aMfHTEPECOBAHHBIMMI JIMIIAMI,
ydera MX 000CHOBAHHOI VI COM3MEpPUMOIl C 3aKOHOM IIO3MIIMY, BBICKa3aHHON B
XoJie yO/IMIHOTO 0OCYXK/IeHNsI, TIOTHOCTBIO «HA COBECTM» OPTaHOB BIacTH (ro-
ckopriopanuit), nposopsamux OPB w OIIOT. Mexpy TeM, Ky/IbTypa IIapTHep-
CKMX B3aMIMOOTHOLIEHWIT MEXJy OpraHaMM IyOIMIHOI B/IACTYU U OOIECTBOM B
pPaMKax perylIsaTOPHOrO IIMK/Ia — 3a/I0T Ka4eCTBEHHOI0 HOPMaTMBHO-IIPaBOBOTO
perynupoBanus, obecrednBaolero 6ajaHc YaCTHBIX ¥ MYOINYHBIX MHTEPECOB.
B cBA3M ¢ 9TMM OopraHaM BIAaCTV HY>KHO IIpU/IaraThb yCUINA K CMeHe IapafiurMbl
BOCIPUATHA CyOBEKTOB Pery/IMPOBaHMs KaK «IIPOTUBHOI CTOPOHbBI» Ha COIO3HM-
gyeckyto. Ho aToT mpouecc He sABNsA€TCA OJHOCTOPOHHMM. ['pakaHe, opranmsa-
LIVIM, KOTOPBIX KAacAIOTCA 1 (MIN) AeiiCTBUTEIbHO BOJIHYIOT T€ VIV MHBIE BOIIPOCHI
IIPAaBOBOTO PETYIMPOBAHNA, IPU YCIOBUM X HaJIeXallero MHPOpPMUpPOBaHUA
JIO/DKHBI aKTVBHO ¥ KOHCTPYKTVBHO BK/IIOYAaThCA B IIPOLIECCHI pa3pabOTKM HOP-
MaTMBHOTO IIPAaBOBOTO aKTa, OLIEHK! IIPMMEHEHN 00:3aTe/IbHBIX TpeOOBaHMII 1
IIPeCTAaB/IATh 00OCHOBAaHHBIE 3aMeYaHMsl M IIPeJIOKEHNS, TeMOHCTPYUPYIOIye
VX 3aKOHHbIE€ 9KOHOMIYECKIE NHTEPECHI.

Taxoke cTouT cKasaTh 00 OrpaHMYEHHOCTY 3aKOHOAATE/IbHON KOHL[ETIINI 06-
LIECTBEHHOT'O Y4aCTUsA B PETyIATOPHOM LIMKIIE: ¥ afipecaTOB peryMpoBaHusA HET
TapaHTVPOBAHHOTO JOCTYTNA K OOCYX[IEHMIO U ITIPeJIOKEHNIO ITyTeil pelleHNs
KOHKPETHOJ pery/iATOpHOI Mpo6ieMbl (pUCKY MPUYMHEHNA Bpefia OXpaHAeMbIM
3aKOHOM I[€HHOCTSIM), KOTOpbIe MOTYT OBITb He CBSI3aHBI C BBeleHIEM 00513aTeNTb-
HBIX TpeOOBaHMIL, O pa3pabOTKM IPOEKTa HOPMATUBHOTO IIPABOBOTO AKTa, IPei-
I0/IATAOIEr0 YCTAaHOB/IEHME 0053aTe/IbHBIX TPeOOBAHMUII B IIe/IAX BO3JEVICTBUA
Ha pUCKU. BmecTe ¢ TeM, yyacTue 3afHTEPECOBaHHbBIX CTOPOH MMEHHO B BbIpa-
60TKe IyTeil peleHNs IPo6IeMbl — BaKHOE YC/IOBME UX IIOTHOL[EHHOTO BOBJIE-
YeHVsI B PETY/IATOPHBIN UK, pe3ybTaTOM KOTOPOTO Oy/eT IMO-HaCTOALIEeMY
cbasaHCHPOBAaHHOE, @ He KOMIIPOMICCHOE Pery/InpoBaHue.

4 OECD Regulatory Policy Outlook. Paris: OECD Publishing, 2018. P. 53.
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B cuny ®epepanbHoro 3akoHa Ne 247-03 sanHTepecOBaHHbIE JINIIA BIIpaBe
BKJIIOYUTBCA B MPOIECC TOMbKO TOIJA, KOTJla €CTh IMIPOEKT HOPMAaTMBHOIO IIpa-
BOBOT'O aKTa, a, 3HAYNT, BONIPOC, KaK CHU3NUTD Te WV VIHbIe PUCKY, (PaKTUIeCcKN
yxe pemteH. CornacHo [Tpasunam OPB, pasmenieHue yBeoMIeHus o pa3pabor-
Ke IIPOeKTa aKTa (B c/yyae pasMeIleHMs OHO ABJIAETCA 00BEKTOM IyOINYHOTO
obcyxpennss) — aran OPB, npoxoskzieHne KOTOPOro OCTaBIeHO Ha YyCMOTpeHMe
paspaboruuka. IIpy 5TOM C/I0XKHO CYMTATD JO/DKHOI IIPAaBOBOII TapaHTHel! IIpa-
Ba Ha y4yacTye B OOCYX/IEHUN ONTYMA/IBHOTO CIIOC00a pelleHNs PeryATOPHBIX
npo6eM ykaszaHue B CBOZHOM oTdeTe o nposesienny OPB pesynpraTtoB anamm-
3a a/IbTePHATVBHBIX CIIOCOO0OB BO3/eIICTBYA Ha PUCKU. B Tydiiem crydae MO>KHO
paccunMThIBaTh Ha 60/Iee KOMIIPOMICCHBIN BapMaHT 0053aTe/IbHBIX TPeOOBaHMIA,
HO BPsIJ] IV Ha OTKAa3 OT UX YCTQHOBJIEHMs B IIOJIb3y MHOTO CIIOCO0A CHVKEHMUS
(ycTpanenus) pucka. B cBA3u ¢ atum akryanpHO 3amevanye Kapamerosa A.l. o
HEJONYCTUMOCTY UTHOPMPOBAHMS IPOO/IeMbI «<HEeJOCTATOYHOCTY Y VICKQXKEHHO-
CTU y 6I0POKPATOB CTVMYJIOB K IIPOAYMaHHOMY U JOOPOCOBECTHOMY IIPaBOTBOP-
gecTBy» [Kapaneros A.I'., 2016: 199].

Pacmmpenne 0011eCTBeHHOTO Y4acTUA B PETYIATOPHOM IIVIK/Ie MOXKET ITOTpe-
00BaTh MHCTUTYLMOHAIbHBIX M3MEHEHMII B BOIPOCAX IPUHATHUSA yIIpaBIeHYe-
CKIX pelIeHNIA, BK/II0YasA CUCTEMHYIO PeOPTaHM3aLMI0 PETYIATOPHOrO Mpolecca
C BOBJIeYEHNEM B KauecTBe aKTUBHOTrO y4acTHMKa [Tpasutennbcra PO pa nocra-
HOBKI Iepe]l 3aMHTePECOBAHHBIMM JIMLIAMM CYILIECTBYIOLIMX MPOOIeM 3aliNThI
OXpaHsAEMbIX 3aKOHOM IIeHHOCTell, 0OCYXX/JeH!S BapMAHTOB ee pelleHN U yxe
IIOC/IE[[YIOIIEero OIpefie/IeHNsI OPTaHOB B/IACTY, OTBETCTBEHHBIX 3a IOATOTOBKY
IIPOEKTOB HOPMAT/BHBIX IIPAaBOBBIX aKTOB, OPTaHM3AL[IOHHO-TEXHINYECKNX Mep,
HaIlpaB/IEHHbIX Ha Pealn3alMIo TeTUTYMIPOBAHHOTO PeLIeHMA.

O mpaBmIax BCTYIUIEHUS B CMJIy HOPMAaTMBHBIX IIPAaBOBBIX AKTOB, COJEpPIKa-
mux o0s3aTeNIbHble TPeOOBAHM, CKaXKeM clefytomiee. B coorBeTcTBUM C 4. 2 CT.
8 ®epepanbHOro 3akoHa Ne 247-D3 cpoku BCTYIIEHMA B CUYy HOPMAaTMBHOTO
IIPaBOBOTO AKTa, yCTAaHAB/IMBAIOLIET0 00s13aTeIbHbIe TPeOOBaHNI, JODKHBI OIIpe-
[e/ATHCS MCXOJS U3 CPOKOB, HEOOXOAVMMBIX OpraHaM TOCYAapCTBEHHOI BIACTH,
rpakK[laHaM ¥ OpTaHM3aLVAM JI/IA IIOATOTOBKY K OCYLIECTBIEHNIO [I€ATeTbHOCTI
B COOTBETCTBIUY C YCTAHAB/IMBAEMBIMY 00513aTe/IbHBIMU TPEOOBAHNUAMI, C YIETOM
os10KeHui cT. 3 3akoHa. B cBoro o4yepeib, cormacHo 4. 1 ¢T. 3 3aKoHa IIONI0>KEHNA
HOPMATMBHBIX IIPABOBBIX aKTOB, yCTAaHAB/IMBAIOIIMX 00s13aTe/IbHbIE TPeOOBAHMS,
JOJDKHBI BCTYIIATh B cWIy /6o ¢ 1 mMapra, mmubo ¢ 1 CeHTAOPs COOTBETCTBYIO-
I1IeTOo Tofia, HO He paHee, 4yeM 1o yuctedeHnu 90 fHeit mocie fHs 0dUIMaTbHOTO
OITy0/IMKOBAaHNUA COOTBETCTBYIOIET0 HOPMAaTUBHOTO IIPABOBOTO aKTa, €C/IU MHOEe
He YCTaHOBJIEHO (elepaIbHBIM 3aKOHOM WJIM MEXAYHApOJHBIM OTOBOpoM P®.
B 3TOM 3akOHOZaTe/bHOM HOAXOfle MOXKHO yBUAETb oTpaxkeHue nosuuyy KC
P®, cormacHO KOTOPOJ HEOOXOAMMEBI «...COXpaHEHNe PasyMHON CTaOWIbHOCTH
MIPaBOBOTO PETyIMPOBAHNA U HEJOIYCTYMOCTb BHECEHNA IIPOU3BOIbHBIX M3Me-
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HEHUI B [eVICTBYIOIIYIO CHCTEMY HOPM, a TaKXKe IpeJOoCTaB/IeHNe IPaKAaHaM B
cy4ae He0OXOAVMOCTY BO3MOYKHOCTH, B YaCTHOCTY ITOCPEICTBOM YCTAHOBJIEHNS
BPEMEHHOTO PeTy/IMPOBaHs, B T€YeH)e HEKOETO Pa3yMHOTIO IIePEXO{HOTO Hep-
Ofia A[JaNTMPOBATHCA K BHOCMMbIM M3MEHEHAM» .

Bmecre ¢ TeMm, o6palaer Ha ce6s1 BHMMaHIE OTOBOPKA «€C/IU MHOE He YCTaHOB-
neHo defepaIbHBIM 3aKOHOM». DTU CJIOBA MOTYT OBITh MCTOIKOBaHbI KaK IIpe-
JIOCTaBJIeHJ€ BO3MOXKHOCTY YCTaHAaB/IVMBATh B (efilepaIbHOM 3aKOHE He TOJIBKO
0cob6ble CPOKY ero BCTYIUIEHUS B CUIY, HO M CIIel[aibHble CPOKM BCTYIIIEHUS B
CUTY IPEJyCMOTPEHHBIX M IIOI3aKOHHBIX HOPMAT/BHBIX IIPAaBOBBIX aKTOB, YCTa-
HaB/IMBAIOLINX 00s13aTeIbHbIe TPeOOBAHNA B COOTBETCTBUY C JaHHBIM 3aKOHOM.

Kpowme Toro, ¢ ydeToM npyHINIIA IPaBOBOII ONIPENeIeHHOCTH U CUCTeMHOCTH,
TpeOyIoLero HelOMyLIeHNA IPOOe/IOB B PeryIMpoBaHuy, IpaBuio 4. 1 cr. 8 Pe-
IiepalibHOTO 3aKOHa Ne 247-D3 Mo)keT He cOOMIOaThCA 1 B C/Iy4ae, e B ¢e-
Jlepa/IbHOM 3aKOHe, IPeAyCMaTPUBAIOIEM CIIeIVaTTbHBI CPOK €0 BCTYIIEHVIS B
CIITY, HET KaKUX-1100 YKasaHMIl OTHOCUTEIBHO CPOKOB IPMHSATISL Y BCTYIUICHUS
B CITy IIOI3aKOHHBIX HOPMATVBHBIX IIPABOBBIX AKTOB, HAITPAaBIEHHbIX Ha 0becIie-
qeHIe pealn3aLy OM0XKeHNIT 3aKOHA. AHATIOTMYHAsI CUTYALVIsI MOXKET BO3HMK-
HYTb TaKOKe M IIPY HeOOXOAMMOCTH IIPUBEIeHNU B COOTBETCTBYE MTOJ3aKOHHOTO
peryiupoBaHus, IPUHATOTO Ha OCHOBE (pefiepaIbHOTO 3aKOHA, CO BCTYIMBIINMMU
B CYJIY M3MEHEHUAMU B COOTBETCTBYIOIINIT (elepabHbII 3aKOH.

3aknoueHue

MbI paccMOTpenyt cofepskKaHye MPUHIUIIOB YCTAHOBIEHNUS M OLEHKU IPU-
MeHeHNUs 00s13aTe/IbHbIX TPeOOBaHMI, TOKa3aB MX KOHCTUTYI[MOHHO-IIPABOBYIO
IPUPOJY, BO3SMOXKHOCTY IIPUMEHEHNs Ha MIPAKTUKE I OTMETUB HEKOTOpPbIe IPO-
6nembl nx peanusanuu. Enje pas moguepkHeM 3HAaYMMOCTh 3aKOHOJATENTBHOTO
3aKpeIUIeHNs MPUHIVIIOB IIpaBa U IPU30BEM YIIOTHOMOYEHHBIE OPTaHBI TOCY-
JIapCTBEHHOI BIACTM K CKopeiilieil pa3paboTKe IPaBOBBIX MeXaHM3MOB, obe-
CIIeYMBAIOLIVX NIPUBeeHNe IPUHINIIOB B [IeiiCTBIE (B YaCTHOCTH, HEOOXOIMMBI
eIVHble MeTOAMKY (IIOAXO/bI) OLeHKY PUCKOB IpUYMHeHNs Bpefia (yiepba) ox-
paHseMBbIM 3aKOHOM IIEHHOCTSIM U aHa/Iu3a albTepPHATUBHBIX Mep BO3JeEVCTBIS
Ha PUCKM).

4 TlocraHoBnenue Koncrurynnonuoro Cyga PO or 24.05.2001 Ne 8-IT «Ilo meny o mposep-
Ke KOHCTUTYLMOHHOCTHU IIOJIOXKEHUI 9acTy IepBoii cTartbu 1 u crarbu 2 PefepasbHOTO 3aKOHA
«O XMINIIHBIX CYOCUAMAX paX/jaHaM, BbleaKaroluM u3 paiionos Kpaitnero CeBepa 1 mpupas-
HEHHBIX K HMM MeCTHOCTeV» B CBsA3U ¢ xanobamu rpaxkpad A.C. Crax u [V XBanoBoit», Takxe
cM., Hamp., [Tocranosnenne Koncturyunonnoro Cyza PO or 28.02.2019 Ne 13-I1 «ITo meny o mpo-
BepKe KOHCTUTYIIMOHHOCTH NyHKTa 3 cTaTby 391 Hanorosoro xopexca Poccuitckoit Oepepanym B
CBA3M C XKa100011 0611ecTBa ¢ OrpaHIYeHHOI 0TBeTCTBeHHOCTDIO «ITapyc» // CIIC KoHcynbraHT-
ITmoc.

204



10.H. Bennuurckasi. lMpuHumnbsl npasa: npobiemsi npumeHeHus. C. 180-207

B cBol0 0ouepenn, ccIenoBaHue 3aTPOHYTON IIPO6IEMaTHKY TpedyeT MIPOOI-
JKEHMsI B KOHTEKCTe IOIMTUKO-TIPAaBOBOII IIepCIIeKTUBHI. Tak, B 6osee rmybokom
aHa/!M3e U MOMCKe IyTell COBEPLIEHCTBOBAHMA HYXXHAIOTCA OT/E/IbHbIE ITaIlbI
PEryIATOPHOTO IVIK/IA, BOIIPOCH OOIIECTBEHHOTO y4yacTus. TecroMm «Ha mpod-
HOCTh» DeftepanbHOTO 3aKoHa Ne 247-D3 cTaHeT OIBIT OLIEHKM IPYIMEHeHs 0051-
3aTeIbHBIX TPeOOBaHMIT, KOTOPBII ITIOMOXXET BBIABUTD U CKOPPEKTMPOBATH ClIa-
Oble MecTa 3aKOHa VI COOTBETCTBYIOIETO MTOJ3aKOHHOTO perynuposanns. Kpome
TOT0, MHOTOO0eIIAIoNIell BBIIJIAANUT Vjiesl paciiiperns cepbl AeiiCTBYA TIpef-
ycMoTpeHHbIX DefiepasbHBIM 3aKOHOM Ne 247-D3 nmpyHINIIOB (He CTONUT MCKITIO-
JaTh ee peaM3alyi B paMKax «3aKoHa 0 3aKOHax»). [Tosaraem, 4To 9111 U Ipyrue
CMe>KHBIE BOIIPOCBI MOTYT OBITb PACKPBITHI B IIOC/IEAYIOIIUX CTAThAX.
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