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AHHOTauMsa

Bbixon BenvkobputaHum n3 EBponerickoro cot3sa (6pek3nT) noctaBui MHOMO BOMPOCOB
NONINTMYECKOr0, 93KOHOMMUYECKOrO U NPaBOBOro xapakrepa. MNocnegHue BkoyaoT B cebs
kak npaso EC, Tak n BHyTPEHHee, HaUNOoHaIbHOE NPaBo, NPeXae BCero, KOHCTUTYLIMOHHOE
npaeo. KOHCTUTYLIMOHHO-NPaBOBbIE aCNekThl Npouenypbl 6pek3nTa, C OQHOM CTOPOHbI, Ka-
CaloTCsa NepecMoTpa 1 0OHOBAEHUS TPAANLMOHHBIX MPUHLMMNOB GPUTAHCKOrO KOHCTUTYLM-
OHHOIO NMpaBa, K KOTOPbIM OTHOCUTCS MPUHLMIM MAPSaMEHTCKOro CyBepeHnTeTa, ¢ pyrom —
pPasBUTUA HOBbIX MHCTUTYTOB, B 4aCTHOCTHU, pedepeHayma. MimeHHo pedepeHaym O Bbixoae
BenukobpuTtaHum ns EC, npoBeaeHHsbiii B 2016 r., cTan ocHoBaHMeM npoLueaypbl 6pek3nTta
n notpeboBan pelweHns psaa LOKTPUHANBbHBIX KOHCTUTYLMOHHO-MPAaBOBbLIX BOMPOCOB, B
TOM 4YUCNIE O COOTHOLLEHMMN HAPOAHOIO U NapsaMeHTCKOro CyBepeHnTeToB. MpuHuun nap-
NIAMEHTCKOr0 CyBEPEHMTETA B TEYEHUE HECKOJIbKUX CTONETU onpenensinn 0Co6eHHOCTU
pa3BUTUS KOHCTUTYLIMOHHbIX MHCTUTYTOB Bennkobputanum. MHCTUTYT pedepeHnyma B cuiy
€ro NPoOTUBOPEYNS MPUHLMMY NapiaMeHTCKOro CyBEPeEHUTETA He Obln M3Ha4YalbHO BOCMPU-
HAT BPUTAHCKMM KOHCTUTYLMOHHBIM nNpasoM. OaHako npakTuka pedpepeHaymoB, MMEBLLAs
MecTo B BenukobpuTtaHum ¢ koHLua XX Beka, 1 0COBeHHO pedepeHyMbl, CBA3AHHbIE C YNEH-
ctBOM Benukobputanmm B EC 1 ¢ BbIXOOOM M3 HEro, 3actaBunia GpUTaAHCKYIO KOHCTUTYLN-
OHHO-MPAaBOBYIO MbIC/Ib BEPHYTLCS K ONMpPeaeneHnio COBPEMEHHOIO COAEPXKAHUS NPUHLMNA
napsiaMeHTCKOro CyBepeHnTeTa 1, raBHoe, K NOMCKY 0O0CHOBaHWS er0 COCYLLLECTBOBAHMS
C UHCTUTYTOM pedepeHayma. MNMoTpeboBanocb AaTb OTBET Ha BOMPOCHI: COXPAHAETCH Nn
NPUHUMN NapaaMeHTCKOro CyBepeHnTeTa B TPAAULIMOHHOM COAEPXaHUN UNKN Xe Heobxo-
OMMO N3MEHEHME ero coaepXXaHns Ast BKIIOYEHNS B 6pUTaHCKOE KOHCTUTYLIMOHHOE NPaBo
MHCTUTYTa pedepeHayma; kak B COBPEMEHHOM MNpaBe COOTHOCATCS NapfaMeHTCKUIA 1 Ha-
POAHbBIV CyBEPEHUTETHLI. B TpaAMLMOHHOM AN OpUTAHCKOro npasa NnPaBoOBOM KOHTUMHYUTE-
Te Henb3s ObIN0 OXUAATL KapANHAIbLHOrO NepecMoTpa NpuHLUMna napiaMmeHTcKoro cyeepe-
HUTETa B NONb3Y NPU3HAHWSA HAPOAHOr 0 cyBepeHuTeTa. Ha aTane Bbixoaa cTpaHbl 3 EC 6bin
HalraeH KOMNPOMMUCCHbIM BapuaHT. [MprMHUMN NapaaMeHTCKOro CyBEPEHNTETA COXPAHEH, HO
OAHOBPEMEHHO ornpeaefieHbl KOHTYPbl AaNbHENLWero pa3snTtnsa MHCTUTYTa pedeperayma B
pamMkax 6pUTaHCKOro KOHCTUTYLMOHHOIO NpaBa.
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BeepeHue

BemkoOpuranus — mepBas cTpaHa, KOTopas BbIlUIa 3 EBpomerickoro co-
103a. 3aTPOHYB MHOTUe Cepbl — SKOHOMUYECKNE, TIOIUTUYECKIE, IPAaBOBbIe —
Opek3nuT mpuobpes CTOMb 3HAYMMBIN XapaKTep, YTO, HECCOMHEHHO, OH OyeT U B
fla/IbHelIIeM aHaM3MpoBaTbes B paMkax u EC, n Bennko6purannn.

[Ipo6nemst ¢ Boixomom u3 EC B BenmmkoOpuraHny BOSHMK/IN Y>Ke Ha CTafuu
VHALMMPOBaHMUA peulenus. [Iponenypa BbIXojga OCYyLIeCTBIANACh HA OCHOBE
ct. 50 JoroBopa o EC, KoTOpas ycTaHaBIMBaeT, YTO CTPaHa, PeLIVBIIAsA BBIATH
u3 EC, pyKkoBOACTByeTCA HAIIOHATbHBIM KOHCTUTYLMOHHBIMYU HOpMamn'. Ta-
KIM 00pa3oM, MIMEHHO KOHCTUTYLIMOHHOE IIPaBO OIpee/AIo MepByI0 CTalMIo.
OpnHaKO OTCYTCTBYE NMCAHO KOHCTUTYIIMY, B KOTOPOI ObIZIO ObI 4eTKO oIpefe-
JIEHO IIPUHATHE PelleHus O BbIXofie u3 EBpocorosa, He IO3BOANIO ONPENENNUTb,
KaKuM 00pa3oM JO/DKHO OBITh IIPUHATO Takoe pelleHne. Kak mpexe 4IeHCTBO
Benmuko6puranun B EC, Tak B janbHeli1IeM U BBIXOJ, CTPAaHBI U3 HETO ITOTpeboBa-
¥ KOHCTUTYLIVIOHHO-IIPABOBOI'O Pa3BUTHA, IPUBEIN K U3MEHEHNIO KaK KOHCTU-
TYLMIOHHO-IIPABOBOI JOKTPWUHBDI, TaK U IPAKTUKMA.

[IpenMeT JaHHOI CTaTbM — aHAAN3 BIMAHUA NPOLEAYpHl OpeKksuTa Ha Opu-
TaHCKOE KOHCTUTYLIMOHHOE IIPaBO, IPeX/ie BCETO Ha IPMHIMII IAPTAMEHTCKOIO
cyBepennrera. I1o MHEHMIO IOPUCTOB U ITOIUTUKOB, STOT IIPUHINIL, 11O CYTH, CTa/l
LIEeHTPOM IIpOLiefyphl Opek3uTa’.

ITpyHIMII Tap/ITaMEeHTCKOTO CyBepeHNTeTa IIPECTABIAET COO0TI KITIoYeBOll ITPUH-
IUIT KOHCTUTYIMM C MHOTOBEKOBOII mcropueir’. Ho ero copeprkaHne Ha pasHbIX

! Kax To/IbKO Takoe pellleHue IPUHATO, TOCYJapCTBO-U/IeH yBefomseT EBpomneiicknii coser,
BCJIE/ICTBYE YETO MHUIIMUPYETCA IBYX/IETHUI TIepMOJ, IIeperoBopoB. IIpoliecc meperoBopos 1o co-
rnamrennio Bemmko6puranun n EC HecKobKo pas mpopiesancs. Bemko6pyuranyst MHULIMUPOBA-
J1a IeperoBopsI 0 Bbixofie 27 MapTa 2017 ., a Boimna u3 EC 31 sauBaps 2020 1.

2 Ob6ospesarens razersl The Telegraph” A. IIput4apy ¢ onpefe/leHHBIM IpeyBeTNYeHNeM OT-
METHIL, YTO CYTh FOTIOCOBAHMSI 10 OPEK3UTY CBOANTCS K BEPXOBEHCTBY NAp/IAMEHTA, @ BCE OCTa/Ib-
Hoe -—mrymuxa (The Telegraph, 13th June 2016).

> UK Parliament website. Available at: https://www.parliament.uk/site-information/glossary/
parliamentary-sovereignty/ (mara o6pamerus: 16.08.2021)
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3Tamnax JONoNHAN0Ch. CoBpeMeHHas KOHCTUTYLMIOHHO-IIPABOBasi JOKTPMHA IIPVH-
IVIINATBHO PACXOAMTCA B IIOAXOJe K HEMY: OT OTCTaMBAHMA €0 CTAOVIIBHOCTY JIO
IIOJTHOTO OTPUIL[AHNUSA U TpeOOBaHMIT OTMeHbl. HavaBIINCh B MOCIEIHEl YeTBEPTU
IIPOLIJIOTO BeKa, AVCKYCCHM Hanbosiee akTVBU3VPOBA/IVICH B YC/IOBUAX OpeK3uTa.

B cBasu ¢ uwrencrBoM B Bermmko6puranuu B EC MOXXHO BBIIEIUTD TPU 3TaIa
PasBUTHA IPUHLINIIA IAPIAMEHTCKOTO CyBepEeHNUTETA:

IEPBBII — 3TAll JeJICTBIA IPUHIUIIA IIapP/IAMEHTCKOTO CYBEPEHUTETA 0 BCTY-
wienusi Benmuko6puranuu B O6mmit peiHok (moske EC). Ha aTom arane 3aBep-
mMI0ch GOPMUPOBaHME «K/IACCUYECKOTO» IMPUHIMIA apTaMeHTCKOTO CyBepe-
Huteta. OHO cBf3aHO ¢ MMeHeM A. [laiicu, KOTOpBIIL, B CBOIO OYepeb, UCXOAT
u3 koHuenuuu JI. Octuna;

BTOPOJ — 9Tall, CBA3aHHbIN C YI€HCTBOM Be}II/IKO6pI/ITaHI/H/I B EC. Ha HeMm
VIMEJIO MECTO NPOTUBOIIOCTAB/IEHNE IPUHIMIIA TIAPJIAMEHTCKOTO BEPXOBEHCTBA U
BepxoBeHCTBa npaBa EC, 1me1 mouck apryMeHTOB MX COCYLeCTBOBaHNA;

TpPeTUii — 3Tal PasBUTHA NPUHILMIIA ITAPTAMEHTCKOTO CYBEPEHNUTETA B YCIIO-
BIAX OpeK3nTa, KOrjja OIpefesisics IPUOPUTET ITapIaMEeHTCKOTO ¥ HapOJHOTO
cyBepeHnTeTa. KOHCTUTYLIMOHHO-IIPAaBOBOJ NPUHLNII NTAPTAMEHTCKOIO CyBepe-
HUTETA, C OHOJ CTOPOHBI, IIOB/IVUI Ha IPOLefypy OpeK3uTa, ¢ Apyroi — cam
OKa3aJicid B LEHTPe OUCKYCCHUM, HAIIPABJIEHHO HA IEPEeOCMBICIIEHNE €T0 COMEep-
>KaHNA U IPAaBOBOV IPUPOJBL.

PaccMoTpeHre 9TMX 3TalloOB [IeMOHCTPUPYET, KaK WIEHCTBO Benmmkobpura-
Hun B EC cka3bIBazoch Ha KOHCTUTYLIMOHHO-IIPAaBOBOM PAa3BUTUM CTPAHbI U KaK
KOHCTUTYLMIOHHBIV IIPVHIUI IIap/IAMEHTCKOTO CyBEePEHUTETa, B CBOI O4Yepe[b,
OIIpefe/Isi COOTHOLIEHE HAL[MIOHAJIbHOTO U eBPOIIEIICKOro IIpaBa.

MHorouncieHHble MyOMMKaLMy Ha TeMy HaplaMeHTCKOTO CyBepeHWUTeTa 1
OpexsuTa MMOKa3bIBAIOT, YTO OpPUTAHCKAs MPaBOBasi MBIC/Ib COXPAaHMIA IPUBEP-
YKEHHOCTb ITTyOOKMM MCTOPUYECKVM KOPHAM, He CKJIOHHA K KapAMHAaIbHBIM
IepeMeHaM U OTPULIAHNIO UCTOPUYIECKOTO HAC/IE/INA, a TIPEJIaraeT MOCTENEeHHOe
IIOCTYTIaTe/IbHOE Pa3BUTIE B HOBBIX MEHAIOIINXCA COLMATbHBIX YCIOBUAX.

1. MpyMHUMN NapnamMeHTCKOro cyBepeHureTa
Kak oco6eHHocTb KoHcTUTYyumn Bennkoopurauum

Ha npoTspkeHNV MHOTOBEKOBOJ MCTOPUM CTPaHbl OpUTAaHCKas KOHCTUTYLUA
IeMOHCTPYPYeT TMOKYI0 9BOIOLMIO B MEHAIOLIVXCA COLMANTbHBIX yenoBuAx. OHa
He TIpeTepIieBaeT KapAMHAaAbHBIX pedopM, a pasBUBAETCA IMOCTYIATETbHO, Jie-
MOHCTPUPYeT COYeTaHe HeMCaHO (OPMBI CO CTaOMIBHOCTBIO YCTAaHOB/ICHHBIX
MHCTUTYTOB*. VIccemyeMblii B JaHHOI CTaThe MIPMHIINII TAPJIAMEHTCKOTO CyBepe-
HUTETA BBICTYIIAET APKMUM IIPUMEPOM TAaKOTO Pa3BUTHAL.

4 HeKOTOpre IOpUCTDI, OJHAKO, OTMEYAIOT KPMU3NCHDbIE TEHACHI VN B PAa3BUTUN KOHCTUTYI M-
OHHOrO ITpaBa Ha4YMHAA CO BTOpOﬂ MONMOBMHBI XX B. 1 BUIAT IIyTU UX IIPE€OJONIEHNA VIMEHHO B
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Bpuranckasg KOHCTUTYLMA OTHOCUTCSA K HeMMCcaHbIM. Kak oTMevany Kinaccuku
aHITINIICKOTO KOHCTUTYLMOHHOTO TpaBa E. Yarig n [x. Gunuic, B Benmnkobpn-
TaHMUM «He CYIIeCTBYeT 0COOO0T0 I0PMANYECKOTro MCTOYHMKA, CHOPMYINPOBAHHO-
ro B popMe KojieKca, MOTYIIETO TIO/{BEpraThcs U3MEHEHMAM TONIbKO Ha OCHOBE
BOJIEU3bABJIEHVS CIIELMA/IbBHOTO YYPEAUTEIBHOTO COOpaHMsl WK B MOPsfIKe 00-
paleHusA K HapogHoMy ronocosanuior» [Yaiig E., @ummunc ., 1950: 63]. Cronb
HEOJHO3HAYHBDI XapaKTep OpPUTAHCKOJ KOHCTUTYIUY, HECOMHEHHO, 00YCIOB/IeH
OCOOEHHOCTBIO O0IIEero Impasa, IO CBOEN IPUPOJie ABJIAIIIETOCSH HENVCAHBIM.
Henucansiit xapakrep Koncturyunn BenmmkobpurtaHum o CuX HOp BBI3bIBAeT
CIIOPBI CpeAyt KOHCTUTYLMOHAIVICTOB, OCOOEHHO TeX, KOTOpble BOCIUTAHbI B Tpa-
IUIVAX POMAHO-TePMaHCKOTO MICAHOTO IpaBa. B poccuiickoil JOKTpUHANbHOM
JIMTEepaType OTMEeYasoch, 4TO caM (aKT OTCYTCTBUA KOHCTUTYIIVIM KaK JOKYMEHTa
IpKaeT MOHATUIO KOHCTUTYIIMM HEKOTOPYIO HEONpeJieIeHHOCTb, [JBYCMbIC/IEH-
HOCTb. 3/1eCb Pa3MbIBAIOTCSI TOUHbIE KPUTEPUM OLIEHKYU MOHATUA KOHCTUTYLIMH,
OTCYTCTBYeT BO3MOXKHOCTb OIlpefie/ieHys ee rpanut [Tymanos B.A., 1983: 82].

IIpyHIMI Tap/IaMEHTCKOTO CyBepeHMUTeTa KaK IPMHLIMII HENMCAHOM KOHCTH-
TYLIMJ BO MHOTOM OTpakaeT ee 0cOOeHHOCTb. Ero copep>kaHne, ¢ OfHOI CTOPO-
HBI, HaIlONHAETCA BOKTpuHOIL. C mpyroit — cypgeOHbiMM npenenenTamu. Crop-
HBIM fIBJIIETCSI BOIIPOC O TOM, BIIpaBe /M CaM IapJIaMEHT IE€PeCMOTPETh CBOJA
CyBepeHMTET WM OTKa3aTbCsA OT Hero. B HacrosAIlee BpeMs Cy/ibl IPU3HATIN, YTO
XOTs Iap/IaMeHT 1 06JIaflaeT CYBEPEHUTETOM, OTKa3aTbCsl OH OT HETO He BIIpaBe.’
Mexxmy TeM B aKTax IIapJIaMeHTa, IIPeXK/ie BCero 0 WIeHCTBe BemmkobpuTanum B
EC, orpakaercs ero nosuiusA o JaHHOM IIPYHIIAIIE.

B xopie mccneyeMbIX MepUOIOB U NOKTPMHA, M Cy[bl pasBUBAIN MPUHINIL
Iap/IaMeHTCKOro cyBepeHuTeTa. OH He NOJABEPTrajcs IOTHOMY IepecMOTPY, HO
YTOUHSJICA IIPEKJie BCETO B YCTIOBMAX JIEVICTBUSA €BPOIIEIICKOTO ITpaBa 1 OpeK3uTa.

1.1 MpuHUMN NapsaMeHTCKOro cyBepeHuteTa
A0 yneHcTBa Bennko6putanum B EC

YTBep>x/ieHNe NPUHIUIIA TAPIaMEHTCKOIO CYBEPEHUTETA JIOTMYECKU CBA3AHO
C JOMMHMPOBaHNEM B aHIJIMIICKON IIPaBOBOJ MBIC/IV aHAJIUTUYECKOTO MO3UTU-
BM3Ma. B KOHIeNIMAX KIaccuKoB aToro HanpasjeHns V. benrama n [Ixx. OctuHa
IIPaBO ITIOHMMAETCs KaK IIPUKa3 CyBepeHa, B KOTOPOM 00s13aTe/IbHO COfePKaTCs He-

yiaeHcTse Bemmkobpuranum B EC. ITo aToit mpuunze Boixof Bennko6puranun s EC mopoxpaer
pAx 6oree CIOXKHBIX KOHCTUTYLMOHHBIX IPOO/IeM, HeXely MpPeAnonaraloT MOBTOPSIONINe MaH-
TPy «BO3BpallleHNsI KOHTPOJIA» HaJl HALMOHAIbHEIM TIpaBoM [Loughlin M., 2018]. P. Mactepman
u K. Mioppeii TakKe II0/IararoT, YT0 OPeK3UT MOXKET 0Ka3aTbCs ropasfio 6ojee paspylnTe/IbHBIM
[N Tap7aMeHTCKOTO CYBEPEHNUTETa U BHYTPEHHETO KOHCTUTYIMOHHOTO MOPAJKA, 4YeM BHELIHee
BmuaAnKe mpaBa EC [Masterman R., Murray C., 2016].

* Thoburn v Sunderland City Council [2002] EWHC 195 (Admin), [2003] QB 151 (“Thoburr’).
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raTMBHBIE ITOC/IEICTBYISA, HACTYIAOIIVIe TP eTo HecoOmoeHun. B nanHOM ompene-
JIEHUU B KOHTEKCTE UCCIEJOBAHNA MHTEPECHO IMEHHO TIOHATHE «CYBEPEH».

BBeneHre MOHATUA «CyBe€peH» CKa3ajoChb Ha KOHCTUTYLMOHHO-IIPaBOBOII
mokTpuHe. Ecnu cyBepeH — /Mo, 3aHMMarolee BEPXOBHOE II0JI0JKEHME, TO B aH-
IINIICKOV MOJIe/V MI3HAYaJIbHO peyb IIjIa 0 Kopojie (kopornese). OqHaKo 10 Mepe
YKpeIUleH!sA IapJaMeHTa KaK 3aKOHOZATe/IbHOTO U NPe/ICTABUTE/IbHOTO OpraHa
IIOHATNE CyBEPEHUTETA CTA/I0 OTHOCUTDHCSA K TPUESVHOMY IIOHATUIO aHITIIICKOTO
Iap/IaMeHTa KaK «KOposiA (KOpOJIeBbl)-B-IIap/laMeHTe», yTBepAUBILIEMYCs B Opu-
TaHCKOM KOHCTUTYLIMOHHOM IpaBe. Vicxons ns konuenuun [x. OcTuHa, UMeHHO
Hap/aaMeHT (KOpoyb-B-TIapJlaMeHTe) CTal CYBEPEHOM, OIPefe/IA0I M Pa3BUTHe
npasa. Ero BjacTHbIe TOTHOMOYMS He IPOMCTEKAIOT 13 IIpaBa, OH He YCTaHAB/IN-
BaeT IpaBo [iA cebs v He 00s513aH HaKIabIBaTh Ha ce0s orpannyenns. CyBepeH
He OTpaHMYeH B IIOJTHOMOYMSAX.

CyBepeHnTeT IapiaaMeHTa, IO CYTH, CBOJUTCA K €r0 BEPXOBEHCTBY B cdepe
npaBoTBOpUecTBa. OmpeseneHne cofep>kanusA IPYHINUIIA TECHO CBA3aHO C UMe-
HeM A. [laiicu. VIMeHHO B ero paboTax M3/I0>KeHe JaHHOTO MPWHIUIIA TOTYINIIO
Hanboree 3aBepilleHHOe M3NOXeHne. B cBoe Bpems A. [lajicu oTMevas, 9To Tep-
MJH «BEPXOBEHCTBO» («CYyBEepEHUTET»), KOTZIA OH YIIOTPeO/IsieTCsl MIMEHHO B TOM
CMbICIIE, KaKoJ eMy npupaer [x. OCTUH, ABIAETCA UCKIIOYNUTENIbHO 0pUanYe-
CKOJI KOHIIeIIIMel, O3Havallell TOMbKO BIACTh M3IaBaTh 3aKOHbI, HE CTECHEH-
HYIO HUKAKMMM I0PUAMYECKUMI OTpaHNYeHNsAMI. TepMIH 03HavaerT, 4To Mapa-
MEHT «MMeeT IPY AHITIMIICKOM TOCYyJJapCTBEHHOM YCTPOJICTBE NIPAaBO M3/1aBaTh U
YHMUYTOXATb BCEBO3MOXKHbIE 3aKOHDI; HET HU JINILIA, HU YUPEeX/eHN, 3a KOTOPbIM
ObI aHIIMIICKNMII 3aKOH ITpY3HaBas Obl IPaBO IPeCTYHaTh MM He VICHOTHATD 3a-
KOHOJIaTe/IbHbIe aKThI ITapnaMeHTa» [Dicey A., 1982: 46].

ITo cyTu, npMHIMI NAp/IaMEHTCKOTO CYBEPEeHUTEeTa COIIOCTABUM C IPUHIMU-
IIOM BEPXOBEHCTBA 3aKOHA, IIPM3HAHHOTO B CTPaHaX KOHTMHEHTA/IbHON EBpoOIBL
O6a mpyHIMIIA CTa/Iy BOXHBIM 3TAIlOM Pa3BUTYVI IIPaBa, CBSA3AHHOTO C yTBEPIKJie-
HJIEM aKTOB 3aKOHOJIATE/IbHOTO OpraHa KaK MCTOYHMKA ITpaBa. OIHAKO pacxoxje-
HIISL MEXK/TY JAaHHBIMY IPMHIIIAMY 00YCTIOB/IEHbI pas/IM4MsAMI B XapaKTepe poMa-
HO-TepMaHCKOTo 1 0611iero mpasa. [IperiefieHTHOe IPaBoO He I03BOIM/IO BBICTPOUTD
YKECTKYIO MepapXII0 ICTOYHMKOB IIpaBa BO I71aBe C 3aKOHOM. TecHoe neperieTeHne
CTaTyTa U TIpeLiefieHTa sIB/IIeTCS IPUYMHOI TOTO, YTO OPUTAHCKIE IOPYICTBI IIPEJIIO-
YUTAIOT OCTAaBUTD BOIIPOC O BEPXOBEHCTBE TOTO VIV MHOTO VICTOYHVIKA OTKPBITBIM.

[Tocko/bKy aHIIMIICKOE IIPAaBO M3HAYAIBHO OBUIO CO3[aHO CYHEVICKMM IIpa-
BOM, KOTOpOe pa3paboTajo NMOHATUIIHBIN almapar M psj MPaBOBBIX MHCTUTY-
TOB, a MapjaaMeHT cHOPMUPOBAICSI Ha HECKONbKO CTONETUII I03Ke, MPUHIINII
[Iap/IaMeHTCKOTO CyBepeHMTeTa ObUI HAIpaB/IeH Ha IPM3HaHMe CTaTyTa Ipexye
BCETro cyfaMm. VI3BecTHbINT aHIIMIICKUIT TeopeTUK A. JI>KeHHMHIC OTMeYasl, 4TO
«IIPAaBOBOJI CYBEPEHUTET He SBJIAETCA CYBEPEHUTETOM BoObOIe. ITO IpaBoBas
KOHIIeNIVsA, 0O0CHOBBIBAIONIAs B3aMIMOOTHOILICHNsI IIap/IaMeHTa U cymoB. OHa
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HallpaB/ieHa Ha 0O0CHOBaHMeE TOTO, YTO CYABI BCET/Ia IIPVU3HAIOT IIPAaBOM CO3/IaH-
HOe NapJIaMeHTOM 3aKOHOZIaTenbCTBO» [Jennings 1., 1954: 144]. Takoe moHnma-
HIle JaHHOTO IPMHIUIA pasfie/IA0T 1 APyTie KOHCTUTYIMOHAINCTBL CTPaH «00-
miero npasar. ITo MHeHMIo kaHajckoro opucra II. Xorra, B ocHOBe NpMHINIA
MIap/IaMEeHTCKOTO BEPXOBEHCTBA JIXKUT JeMOKpaT/iecKoe Ipu3HaHyue TOTo, 4YTO
006111eCTBEHHO 3HAYMMbIe PellleHNsI JO/DKHBI IPUHMMATHCSI BHIOOPHBIMU 3aKOHO-
llaTeNbHBIMM OpTaHamy, a He cyabamu [Hogg P., 2007: 261].

YTBepKIeHne NpYHINIIA TAPIaMEHTCKOTO CYBEPEHUTETA COBIIAJIO C YTBEPXK-
lleHVeM npyHIuIa npenefeHTa. O6a IpUHINIIA OTPaXKany M3MEeHEeH)sI B aHI TN -
CKOJI IIPAaBOBOJI CUCTeMe, OOYC/IOB/IEHHbIE MI3MEHEHVeM COOTHOILIEHNSI TICAHOTO
(cTaTyTHOTO) M IIpellefeHTHOTO IIpaBa. 3aKOH CTa/l YTBEP>KAAThCS B KaUuecTBe VC-
TOYHUKA [IPaBa, B TO BpeMs KaK pa3BUTHeE IPeL[e[eHTHOTO IIpaBa ObIIO OTpaHmde-
HO IIPUHIVIIOM IIpeliefleHTHOTO IIPaBa, ONpeNe/sIBIIIM HeOOX0IMOCTD CY/IOB, B
TOM 4JCJIe BBIIECTOSANIVX, C/IeSOBATh IIPEAIIeCTBYIOIINM CyeOHBIM pelIeHUsAM,
a He [IPOM3BOJIbHO CO3[JaBaTh HOBbIE IIpeljefleHThI.

CormacHoO IpUHLUITY MTAPIaMEHTCKOTO CYyBEpPEHUTETa BCE HOPMOTBOPYECKIE
[IOJTHOMOYMSI COCPeNoTO4YeHbl B mapiaamenTe. OH o6ajjaeT HeOTpaHNIEHHBIMU
nosHoMo4nsA. B orimune, K npumMepy, or OpaHuyy, HOPMOTBOPYECKIME IIOTHO-
MOYMSIMY OPTaHOB 3aKOHO/JATe/IbHOI U MICIIOJTHUTEIbHOI B1acTu Benumkobpura-
HUM KOHCTUTYLIMOHHO TaK)Ke He pasrpaHumdeHbl. Ha mpaxkTuke pasrpaHudeHue
IIOJTHOMOYMII TIPOM3BOAMT IAp/IaMeEHT, JIe/IeTUPYsl HOPMOTBOPYECKIE TTOTHOMO-
4y ApyruM opraHaM. KoHIenmus fenermpoBaHHOTO 3aKOHOJATE/IbCTBA CTaza
JIOTMYeCKUM IPOJO/DKeHNeM MPUHLNIIA Hap/IaMeHTCKOro cyBepeHmrera. Ilpu-
MEHUTEIbHO K OPUTAaHCKOMY IIapIaMeHTy OKasascs 0ojiee pyeMIeMbIM TepMIH
«BEPXOBEHCTBO B 3aKOHOJIATEIbHON 0bacTy» (BBemeHHbIN emte A. [lavicu), a He
«IIPaBOBOI CyBepeHUTET». XOTA B IIPABOBOI IUTEPATYype TEPMUH «BEPXOBEH-
CTBO ITapJaMeHTa» IOCTENIEHHO BBITECHSA/I TEPMUH «CYBE€PEHUTET Iap/aMeHTa»
[Dalton P., Dexter R., 1976: 41-47]; [Jennings 1., 1954: 136-153], ogHako B Xofie
Opex3nTa MocnesHniT ObIT BHOBDb BBefIeH B aKTUBHBIN 000POT U Havyal JOMUHU-
pOBaTh B IIPABOBOII ¥ MOIUTIYECKOIL TUTepaType. B maHHOI paboTe 3TN Tepmu-
HBI OYZ[yT IPMMEHATHCA KaK CUHOHVMBIL.

[TpyHUMII MTapIaMEeHTCKOTO CyBEPEHUTeTa — Ba)KHbII KOHCTUTYLMOHHBIN
IIPUHIUIIL, BOIUIOLAOIINIA UJI€I0, 4TO TOIbKO IIap/IaMeHT KaK IIPeJCTaBUTeIbHbIN
OpraH, MO>KeT CO3/IaBaTh, JOIIOHATH VTN USMEHSTD /IF000I 3aKOH.

IIpepnomaraercs, 4To MapJaaMeHT BIIpaBe NPMHMMATD 3aKOH (CTATyT) IO JIIO-
60oMy BOIpOCY («cTaTyT MOXKeT Bce»). CTaTyT uMMeeT 00sA3aTe/NbHYIO CUITY, IOf-
JIXUT MPUMEHEHMIO U eT0 JelICTBUTe/IbHOCTD He MOJKeT OBbITh ocriopeHa. To/IbKo
Map/IaMeHT BIIpaBe OTMEHUTDb CTATyT MM IPUOCTAaHOBUTD €ro jelicTBue. B pe-
3y/lbTaTe TAKOTO ITO[XOJa KOHLEIIVS KOHCTUTYLMOHHOTO KOHTPO/S He OblIa
BOCIIPMHATA AHIVINIICKMM KOHCTUTYLMOHHBIM IIPAaBOM OIIATb-TaKU B CUJIY TOTO,
YTO OHA IPOTUBOPEYN/IA IPUHINITY ITap/IaMEHTCKOTO CyBePEeHUTETA.
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/3 mpuHnuna napsaMeHTCKOTO CyBEPEHUTETA BBITEKAET, YTO JIEVICTBME CTa-
TyTa BO BPEMEHM U IIPOCTPAHCTBE He OTPaHNYEHO. B mponibie Beka skcTeppu-
TOpMA/IbHOE [IeJICTBYE aKTOB OPUTAHCKOTO MapIaMeHTa ObUIO CBA3aHO C TeM, YTO
OHM PaCHpPOCTPAHANNCH Ha KOJIOHUM ¥ JJOMVHMOHBI. B 4acTHOCTH, KOHCTUTYLINN
Kanapgp! n ABcTpanum cofiep>kaTcs B aKTaX OpMTaHCKOTO IapIaMeHTa’.

[TpyHIMII Tap/TAMEHTCKOTO CyBEPEHUTETA IIPEIIONIAraeT, YTO Iap/JaMeHT He
CBsI3aH IPUHATBIMU paHee aKTaMM U1 MOKeT OTMEHUTD JTF000J IPUHATHI paHee
akT. OH He MOXeT 00513aTb IOC/IeAyIolINe ap/lIaMeHTbl He OTMEHATb YCTaHOB-
JIEHHbIE aKThI.

AHIIMiICKasA IpaBOBas MbIC/Ib, B KOTOPOJI IOMVMHMPOBA/I aHATUTUYECKUI 110~
SUTUBIU3M, M3HAYATIbHO HE MICXOW/IA U3 UJIeN TOCYJaPCTBEHHOIO CaMOOTpaHuye-
Hus. [laympHeiine KOHCTUTYIMIOHHBIE IIPOIIecChl, 0COOeHHO KoHIa XX B., Ipo-
OEMOHCTPMPOBA/IN YTBEPIKJE€HIE TEHJEHIMI K CAMOOTPAHMYEHNIO ITAP/IAMEHTA.

C koHnna XIX B. mo Mepe M3MeHEHN: CTaTyca KOJTOHMI IapraMeHT Bemmko-
OpUTaHNY Ha4ya OTPaHNYVBATD SKCTEPPUTOPUATBHOE Je/ICTBIE CBOMX 3aKOHOB
B KOJIOHVIAX, @ IT03)Ke B JOMUHIOHAX . JJaHHBIe aKThI MOTYT PacCMaTpPMBaThCS KaK
CaMOOTpaHMYEHME TapaMeHTa B paMKaX NPMHIMIA [TapJIaMEeHTCKOIO CyBepe-
HuTeTa. [Ipyrue npuMepsl, KOTOpble pacCMaTPUBAIOTCA B OPUTAHCKOI JOKTpUHE
Kak camoorpaHmnyeHue napaamedTa — AKT o lllornmangum 1998 r., AKT o npaBax
gesoBeKa 1998 r. O6a Ha3BaHHBIX aKTa MEIOT OCOODIIT XapaKTep, TaK KaK OTPaHM-
YMBAIOT AEATENTbHOCTb OPUTAHCKOTO ITap/IaMeHTa.

Takum 06pa3oM, IPUHLINI IAPTAMEHTCKOTO CYBEPEeHUTETa CTaT HEOTheMIIe-
MOJI YacThI0O KOHCTUTYLMM. B mocnemHmue CToneTusa OH OIpefensaeT KaK CTaTyc
IapjaMeHTa, TaK ¥ IIOJIOJKEHNE €r0 aKTOB B CHUCTEME MCTOYHMKOB. BIIoTh mo
BcTymneHus BemmkoOputanuy B OOLINiT pbIHOK COfiepKaHVe MPYHINIIA CTIefO0-
Basto koHuenuuy [I. Octuna — A. JJaiicu. CoxpaHyB TpagULIIOHHBIN ITIOJXO, Ha
MOCTIEYIOIINX TallaX B CBA3M C WIEHCTBOM CcTpaHbl B EC aHHbI IPUMHIAII CTal
006'beKTOM KPUTUYECKNX MCCTIeJOBAHMIL.

1.1.1. BanaHue npuHumMna napsiaMeHTCKOro CyBepeHmnTeTa
Ha KoHcTuTyumio BenukobputaHum

bpuraHcKas KOHCTUTYLVIA VIMeeT LIeNBbIil pAX OCOOEHHOCTell, KOTOpbIe CO-
XPaHAKTCA B T€YEHNE HECKOIbKMX CTONMeTUI. IIpMHIUIT ImMapmaMeHTCKOro cy-

¢ KoHcturynus ABCTpanmmu cofep>KuTcsi B AKTe OpUTaHCKOro mapiaameHTa o KoHcturynnu
Ascrpanuu (1900). MHOroakTHast KOHCTUTY1us KaHa/ bl COMEp>XUTCS B aKTaX, IPUHATHIX OpUTaH-
CKVM IIap/IaMeHTOM ¢ 1867 1o 1982 rr.

7 AKT 0 JeVICTBUTENbHOCTU aKTOB KomoHmit (1865), BecrmmHcTepckmit craryt (1926/1931),
Koucrurynmonnsiit akt Kanazer (1982) u Akt 06 ABcrpann (1983), npuHsThle GpUTaHCKUM Hap-
JTAMEHTOM, YCTAHOBWJIM, YTO AKTHI OPUTAHCKOTO ITap/IaMeHTa B Ja/IbHEIIIeM He OYyT Ha HUX pac-
IIPOCTPAHATHCA ¥ CTAHOBUTBCA YAaCTBIO X BHYTPEHHErO IpaBa.
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BepeHNTeTa KaK KOHCTUTYLVOHHBIN IPVHIUI OKa3blBaeT BIMAHNE Ha POpMY U
comepkaHme KoHctutyuun. Ilo cyru, o mopmep KmMBaeT HENMCAHBI XapaKTep
KOHCTUTYLMU. XOTsI OpUTaHCKask KOHCTUTYLVS He SIB/IAETCS ITOJTHOCTHIO Helnca-
HOJI, TaK KaK BK/IIOYaeT B ce0s1 KaK HeNMCAHYI0 YacTb (KOHCTUTYI[MOHHBIE COT/Ia-
IIeHNs, CyJeOHbIe MpellefleHThl, IPUHIINUIIBI), TaK Y MICaHYI0 (aKThl ap/aMeH-
Ta — CTATYThI). V] MMeHHO mucaHas yacTb TpebyeT 060CHOBAHMAL.

CoracHO JAaHHOMY IPMHIMILY, BCE CTATYThl MMEIOT PAaBHYIO IOPUINYECKYIO
CUITy, 00/IafJal0T PaBHBIM CTaTyCOM, YTO B/IMAET Ha TO, YTO KOHCTUTYLIUA NIPU3HA-
€TCs He aKTOM, 00JIalaro M HanOo IbIIeil IOpUANYECKON CUJION, HO BEPXOBHBIM
IIpaBOM CTpaHBbL. V] Bce e B TaKOM CjIy4ae BO3HMKAET BOIIPOC O TOM, IO KaKUM
KpUTepUAM JOIYCTUMO IPU3HABATDb ITAPJaMEHTCKMII CTaTyT YacThbI0 HEMMCAHON
KOHCTUTYLMN. B aHI/IMIICKOV IPaBOBOJ JOKTPUHE TAKNM KPUTEPUEM IPU3HAET-
Csl IpeMeT peryIMpoBaHNA NAHHOTO CTaTyTa. B KauecTBe 4acTy KOHCTUTYLIUK
PacCMaTpUBAIOTCS CTATYTHI, PETYIMPYIOLIYe OTHOLIEHNA B IIyO/IMYHO-IIPaBOBO
cepe. OmHAKO TaKoOJ KpUTEPUII He MO3BOJIAET TOYHO OTAEIATH CTATYThI, BXO-
AAmMe B KOHCTUTYLMIO, OT BCeX OCTanbHbIX. Kak cmpasemmBo oTMedan poc-
cuiickmit yaenslit B.E. UnupkuH, coctaB OpUTAHCKOM KOHCTUTYLIMM OIIpefesisieT
JIOKTPVHA, MHOT/Ia — IIPAKTIKa CYJ0B, MHBIX TOCY/JAPCTBEHHBIX OpraHoB [Xabpu-
esa T.4., Yupxkun B.E., 2007:108].

B nocnennee BpeMs KOHCTUTYLIMOHHAsA NOKTPMHA CTajia IPOJIBUTAThCSA B pas-
paboTKe KOHLIETLIMY CTaTyca aKTOB Iap/aMeHTa. B OpMUTaHCKOI JOKTPUHE BBO-
IATCS TIOHATUA «KOHCTUTYLIMOHHBIE» U «OOBIYHBIE» CTAaTyThl [Laws J., 2021: 15];
[Feldman D., 2013: 343].

Takast mo3uuus nopmeps>xuBaercs u cygamn. B yactnocry, B gene Thoburn cyn
npusHai, 4to AKT o EBpomeiickom coobmectBe 1972 r. MMeeT KOHCTUTYIMOH-
HBIIT XapakTep. TakuMm 06pa3oM, BOIIPOC O CTaTyce 3aKOHA OIpefie/iieTcsl OOIM
IIPaBOM II0 CYTU B 3aBUCUMOCTH OT €T0 COJIeP>KaHNsA WIN COJEP>KaHMA ero MOoJIo-
JKeHMiI (TIpeJIionaraeTcsi, YTo KOHCTUTYLMOHHBIN 3aKOH MO>KeT COfiepXKaTb OT-
Jie/IbHbIe OOBIYHBIE [TOJI0XKEHNSI, PABHO KaK M OOBIUHBIN 3aKOH MOYKET COJIeP>KaTh
KOHCTUTYLIVIOHHbIE TI0/I0>KEHIA).

Coap [I. JIoys, 0fiH 13 aBTOPOB MIeV O KOHCTUTYL[MOHHBIX 3aKOHAX, 000CHOBAJI
CBOIO IIO3MIIMIO UCXOMA M3 HEOOXOAVMOCTY HOCTIVDKEHNA KOHCTUTYIIIOHHOTO 6a-
JIaHCa, B TOM YJC/Ie MeXXy ap/IlaMeHTCKUM CyBEPEHUTETOM 1 cyfaMu. TosnkoBa-
HJIe 3aKOHA HEe3aBUCHMMBIMU CyflaM/i — HeOOXOIMMOe YC/IOBMe ITap/IaMeHTCKOTO
cyBepeHnTera. KOHCTUTYIMOHHBII 6a/TaHC TO/DKEH OCHOBBIBAThCA HA QYHIAMEH-
TIbHBIX IIEHHOCTAX, HO/DKHOM (YHKIMOHMPOBAHMM KOHCTUTYLIUY, Je/ICTBUAX
rOCyJApCTBEHHbIX MHCTUTYTOB B ITpeJieiaX MX IIOTHOMOYMIL 1 TOfIZlep>KaHM Bep-
XOBEHCTBA IIpaBa.

B pamkax of1ero rnpasa Bce 9TO CBOAUTCS K BaYKHOCTY ITOHMMAHVS KOHCTY-
TYIMOHHBIX 3aKOHOB B KOHTEKCTe KOHCTUTYIMOHHBIX IIpaB OOIIero mpasa, oc-
HOBHBIX IIpaB, LeHHocTelt 1 npuHuunos [Elliot M., 2018]. Tepmun KoHCTUTY-
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IIVIOHHOTO 3aKOHA BBOJUTCA JJIS TOTO, YTOOBI BBIAENIUTH OCOOBIN CTATyC aKTOB
B KOHCTUTYLIMOHHO-IIPAaBOBOII cdepe. ITO ellje He MIPU3HAHME aKTOB C OOJIbIIIE
IOPUINIECKOIT CHITOT, HO HEOOIBIION 1Iar B 9TOM HaIlpaBIeHNN.

JJaHHBI MTOIXOJ ABHO HE IIOMYYM/I IIOJIHOTO 3aBepLIEHNHA, B YAaCTHOCTU B
oIpefie/ieHNI 0c0O60TO MOPsIKA IPUHATUA ¥ OTMEHBI KOHCTUTYLIMOHHBIX aKTOB.
CraTyc KOHCTUTYI[MOHHBIX aKTOB OIIpefie/isieT 0co00e OTHOLIEHNE CYOB NIPU UX
TOJIKOBaHMY, HEBO3MOYXHOCTY TaK Ha3blBA€MOIl «I10fipasyMeBaeMoll OTMEHBI» B
Xofie mpuMeHeHMA. Takoil MOAXO[, IMPOAO/DKaeT IMPOTUBOCTOSIHME ITapIaMeHTa
U Cy[OB, IPMHINIIA TAP/IAMEHTCKOTO CYBEpEHUTETa I IIPYHUNIIA IIPELEleHTa, B
TOM 4YJCJIe NPELEeNeHTOB TOIKOBaHNA, KOTOPble MOTYT CYLI€CTBEHHO IOBJIUATD
Ha CcoJiep>KaHle 3aKOHA BIIOTb 10 «IIOAPa3yMeBaeMOil OTMEHbI».

To, 4TO JOKTpUHA CTajIa yAENIATb 60/Iblile BHUMAHMSA CTaTyCy aKTOB ITap/laMeH-
Ta 00YC/IOB/ICHO POCTOM VX Y/IeJIbHOTO Beca. B CBsA3M ¢ TeM, YTO MucaHas 4acTh
paccMaTpuBaeMoii KOHCTUTYLMM CO BpeMeHeM pacIiMpsIeTCsl, BO3HUKAET BOIIPOC
0 TOM, HACKOJIbKO MOYKHO OIpeJe/ATbh KOHCTUTYLMIO MICCIEAYeMOI CTpaHbl KaK
HeIVCaHylo0. B OpuTaHCKOI JOKTpUHE IPVUMEHAETCS MOHATIE «JaCTUIHO IIMCa-
Hasl», B POCCUIICKOTI IIPaBOBOJI TMTEPAType NPUMEHSIOTCS OTIpeie/IeHNs «<KOMOM-
HIpPOBaHHas», «cMelanHas» [Xabpuesa T.4., Yupkun B.E., 2007: 108].

[Tomo>xeHme 0 paBHOM CTaTyce CTaTyTOB, BbITEKAOLlee U3 NPUHINIIA [TapJIa-
MEHTCKOTO CyBEepEHUTETa, CYIIeCTBEHHBIM 00pa3oM IIPOTUBOCTONT Vjiee IPUHS-
TIsA mmcaHoit KoHcTuTyunu [Murkens J.E.K., 2021], uMero1eii BBICIIYIO I0PUM-
Jeckyo cuy. IToaTomy o6cyx/ieHre BO3SMOXKHBIX KOHCTUTYLIMOHHBIX peopM, B
TOM 4M(CJIe NIepexofa K MUCAHON KOHCTUTYLUH, IIPeXe BCETo IMPeAIoaraeT Ie-
PeCMOTp NPUHIINIIA TAPJIAMEHTCKOTO CyBepeHuTeTa. [/ 9Toro noTpedyercs Kak
BbIpa0OTKa HOBOJI JOKTPVHBI, IPU3HAHHO CY/JaMM, TaK ¥ IIO3ULVV CAMUX CYOB.

2. EBponeickoe npaBo: camoorpaHm4yeHve
napsamMeHTa M KOpoJieBCKas npeporarusa

[TpMHIMI Map/IaMeHTCKOTO CyBepeHUTeTa ONpefel COOTHOIIEHMEe HaIMO-
HA/IBHOTO 1 MEX/YHAPOJJHOTO IIPaBa, KOTOPOe O/DKHO ObITh MMIUIEMEHTUPOBA-
HO BO BHYTpPEHHee IIpaBO aKTOM Iap/IaMeHTa.

OpHaxko wieHcTBO Benukobpuranny B EBpocorose mpuBesno K M3MeHEHUIO Ta-
KOTO ITO/IXO/]a VI YCTAHOB/IEHUIO MIHOTO MOPS/IKa COOTHOIIEHNS ee HallVIOHA/IbHO-
ro nmpasa u npasa EC.

Heine oTMenenHblit AKT o EBpomeiickux coobmectBax (1972) ycraHOBMI
BEPXOBEHCTBO IpaBa EBpocoio3a B paMKax ero KOMIIETEHLIM HaJl OPUTAHCKUM
IIPaBOM, JUISI TOTO YTOOBI JOCTUYb COOTBETCTBUA OpuTaHcKoro mpasa npasy EC.
YcTaHaBIMBanach Mpe3yMIILMsA TOTO, YTO B C/Iyyae MPOTUBOPEUNA MEX/Y eBpO-
MeVICKUM IPaBOM Y OPUTAHCKUM IPAaBOM IIPUOPUTET MMeNO ObI €BPOIIECKOe
mpaBo. Takoil mofxop onpeseNu U JanbHelIIee pasBUTHe Cyle0HOI IPAKTUKIA,
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KOTOpast P TOTKOBAHWM JIFOOOTO MTOIOXKEHMSI CTATyTa U JIe/IeTMPOBAHHOTO aKTa
IpYHMMaja BO BHUMaHMe IIpsIMOe JeiiCTBIE eBPOIIeiICKOTo IIpaBa, MCXOANUIA U3
no3uuuu eBporerickoro mpasa. CormacHo cr. 2 Akta 0 EBpomeiickux coobiie-
CTBaX eBpOIIeIiCKOe IPaBo MOYYWIO IpsIMOe AelicTBYe B Benmmkobpuranuy, 4To
He IIpeJIIoaraao IpUHATIE MMIUIEMEHTUPYIOLIEro CTaTyTa.

EBpomneiicknit cyy, cripaBe[iIMBOCTY MCXO[M/I U3 BEPXOBEHCTBA €BPOIEIICKO-
o IpaBa U YCTAaHOBUJL, YTO CYAbl TOCY/JapCTB-WICHOB MOTYT 3aMeHATD (override)
BHYTPEHHEE 3aKOHOJATEe/IbCTBO 1A 3allUThI IIPAaB Ha OCHOBE 3aKOHO/IaTeNbCTBA
EC. JlanHOe peleH1e BBI3BA/IO KPUTUKY B BemkoOpuTaHuy kak HOBOe 1 OTIaCHOe
BTOp>KeHMe B cyBepeHuTeT napnamenta Coepnuennoro Koponescrsa. CormacHo
IPUHINITY TTaPTAMEHTCKOTO CYBEPEHUTETa €r0 aKThl He MOTYT OBITb IPM3HAHBI
HeJlelICTBUTE/IbHBIMU. B KadecTBe apryMeHTa B 3al[UTy BepXOBeHCTBa IpaBa EC
OBIIO BBICKA3aHO, YTO IIOI0XKeHNe 0 BepxoBeHcTBe paBa EC ObI10 MpusHaHoO 70
BcTymieHus Benmko6puranyy B OOmmit ppIHOK, II09TOMY OTpaHIYeHIe CyBepe-
HUTeTa MapJaMeHTa MOXKeT PacCMaTpUBaThCA KaK ero JoOpOBOIbHOE caMoorpa-
HUYEHNe.

Co BcrymnenueMm Benmnko6purannn B EC Bonpoc 0 cCOOTHOLIEHUM ITPYUHIUIIA
Iap/IaMEeHTCKOTO CyBEepPEeHUTETa U BEPXOBEHCTBA €BPOIIEICKOTO IpaBa CTa/l Hau-
6071ee OCTPBIM 1 IO CYTH TaK ¥ He MOJTy4YM/I OfHO3HAYHOrO paspelieHns. B koH-
CTUTYLIIOHHOM IIpaBe’ He ObIIO OHO3HAYHO NPM3HAHO OTpaHNYeHNe IPUHIIN-
IIa CyBepeHNTETa Nap/aMeHTa. bpuranckue I0pUCThl He PACCMATPUBAIOT IaHHbIE
aKTbI KaK IIepeCMOTp IPUHIINIIA TAPTaMEeHTCKOTo cyBepeHuTeTa. Haobopor, atn
aKTBl COOTBETCTBYIOT IIPMHIMIIY, COIJIACHO KOTOPOMY ITap/lIaMeHT MOXKeT OT-
MEHNTD 00071 cOOCTBeHHBIN akT. To, 4To BepxoBeHCcTBO IpaBa EC 6bU10 ycTa-
HOBJIEHO CaMMM IIap/IaMeHTOM, MOXKeT PacCMAaTpPUBATbCA KaK CaMOOTPaHNYeHe
napnameHnTa. [Ipuopurer npaBa EC mpocTupaercs HacTONbKO, HACKOIBKO 3TO
II03BOJIAIET TTAp/IaMeHT, IT03ToMy Ipuopurer npasa EC B Benmnkobpuranum sB-
JIAETCA CTIeACTBYIEM MTAPTTAMEHTCKOTO CYBEpEHNTETa, a He yrposoii emy [Elliott M.,
2016]".

B n1paBoBoI1 JOKTpMHE MOAB/AITCA HOBbIE HAaIlpaB/IeHN A, ITpeJlaraolye me-
pecMOTpeThb B3ITIAJ, Ha NPMHINI CyBepPEeHUTETa, OTKA3aThCA OT UCK/IIOYUTENbHO
bopMa/bHO-TOTMYECKOTro IOAXOfa. [IpMHIMI Iap/IaMeHTCKOTO CyBepeHUTeTa

¢ TTasaTa TOpPHOB IPU3HAIIA, YTO AKT IAP/IAMEHTA MOYXKET OBITh 3aMEeHEH eBPOIIEICKUM IIPABOM.
Factortame (2), 1991, [1991] 1 AC 603. Available at: https://webstroke.co.uk/law/cases/factortame-
no-2-1991 (mara obpamenus: 16.08. 2021)

° JlBa Hambosee 3HAUMMBIX fefla — feno Factortamel, paccMOTpeHHOe ane/UIsIMOHHBIM KO-
MITETOM IIa/IaThbl JIOPAOB (Ha TOT MOMEHT BBICILIEN cyfebHOI uHCTaHuMeit) n geno Miller, pac-
CMOTpeHHO€e BepXOBHbBIM CYIOM — II0Ka3bIBAIOT, KaKJie KOHCTUTYI[VIOHHO-IIPABOBbIE ITOCIECTBILS
BoITekatoT u3 wieHctsa B EC. [Elliott M., Williams J., Young A. (eds.), 2018].

10 HPI/I 9TOM IAP/IAMEHT COXPaHM/I KOHTPO/IbHBIE IIOJTHOMOYM A, CO3[JaB KOHTPO/IbHbIE KOMUTE-
ThI ITaj1aT 1o Bonpocam EC.
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VICTOPUYECKY 3aHMMaeT 0co00e MOTOXKeHNe, BHICTYIas OCHOBHBIM ITPUHIIAIIOM.
«Koncturynmonamctsl B XX B. OIMIMOOYHO CTPOVIN MCC/IEOBAHNUA VICXOAA U3
IOPUAMYECKOTO COflepKaHMsA IPUHIUIIA TAPTAMEHTCKOTO CyBepEeHNUTeTa, a He U3
VICTOPMYECKOTO 1 (paKTUIeCKOTO aHajm3a eiiCTBUA OPUTAHCKOM KOHCTUTYLIUIL.
CyILIHOCTD 1 IIPAaKTMKa KOHCTUTYIVIOHHOTO IIpaBa MEXy TeM He MeHee BaXKHbI,
yeM ¢popManbHO-Iopuadeckuit nopxoa» [Weill R., 2004: 405]. O6ocHoBaHMe Ta-
KOJ TIO3UILIMM OCHOBBIBaeTCsA Ha HeonosutususMe I'. Xapra. OH nomnarai, 4to cy-
BepeH JeIICTBYeT Ha OCHOBE IIpaBa IIPU3HAHMA I, CTIEIOBATEIbHO, B COOTBETCTBIE
¢ ¢yHAaMeHTaIbHBIM IIpaBoM (B ormmuue ot nosunyn J.OcTuHa, 10 KOTOPOit
CyBepeH HaXOIUTCA BHe U faxke Haj npasom). Crexys I'. Xapry, mpuHIuI mapia-
MEHTCKOTO CyBEepEHUTETa OTHOCUTCA K IIPAaBIUITy IPU3HAHNA, IPUYEM K €T0 LIeH-
Tpa/lIbHOMY KOMIIOHEHTY. COOTBETCTBEHHO, Cy/Ibl He CO3/IaBa/IV €TO 11 He MOTYT HI
OTMEHATD, HU n3MeHATb [Goldsworthy J., 1999: 236-239]"".

Ha paHHOM 3Tame ycUIMBAeTCA I[eHHOCTHBIN IOAXOJ], B3aMIMOCBA3b MEXY
KOHCTUTYIIMIOHHBIMU OCHOBaMM, LIeHHOCTSIMM, CIIPaBe/IMBOCTBIO M CBOOOJOII
([I. Jloys). Takoit mofxoy HaIlpaBjIeH Ha TO, YTOOBI JOCTIYb COTIACOBAHNE TOCY-
JapCTBEHHBIX MHCTUTYTOB B 0OeCIieuyeHn  BepXOBEHCTBa IpaBa. [Ipu TakoM mmoj-
XOJie TIap/IaMeHT JO/DKEH OTPaHNYMBATD CBOIO JeATENbHOCTD I 0OecredeHns
OCHOBHBIX CBOOOJI B JIeMOKpaTHMieckoM obiecTBe. [IpMHIUI mapIaMeHTCKOTO
CyBepeHUTETa YoKe HOIIyCKaeT CaMOOTpaHNYeHe TapTaMeHTa B JOCTVKEHNN CO-
IVIQIbHBIX JeMOKPAaTHUYEeCKUX LieTIelt.

BepxoBeHcTBO mpaBa EBpomeiickoro corwsa B IIOJTHON Mepe He ObIIO IIpU3Ha-
Ho u cyfamu. K npumepy, B 2014 r. B nene R (on the application of HS2 Action
Alliance Limited) (Appellant) v The Secretary of State for Transport and another
(Respondents) BepXoBHBIII Cyj 3aTpOHYN BOIIpoc O cooTHoureHuy mpasa EC ¢
KOHCTUTYLMOHHBIMY TIpuHIMIaMy Bemukobpuranvm. B menme paccmarpuBanca
BOIIPOC O PETYIMPOBAHUY BHICOKOCKOPOCTHOI KeIe3HOmopoKHOII cetn. CTopo-
HbBI HACTaMBa/IM Ha IIPOBEpPKe TOTO, HACKOIBKO B XOJie 3aKOHOJATeTbHOTO IIPO-
Iecca IapJaaMeHT IPMHMMAJ BO BHUMAaHNe YPOBeHb KOHTPO/IA, HajlaraeMoro Ha
takue npoekTol [Tupextusoit EC o BospeiicTBMM Ha OKpY>Karolyto cpeny. OfHaKko
CyZibI He MOTYT OLI€HMBATh 3aKOHOZIATe/IbHBIN IPOIIecc, TOCKOIbKY 3TO IIPOTUBO-
peunt Bumo o mpasax (1689). BepxoBHblil cyn BenmukobputaHum ycTaHOBUIL,
4To B gaHHOM ciny4ae Jupekrusa EC He Hapymrana Buis o mpaBax, Ho, ecy Obl
Takoe npousonuio, Cyy mpusHaI 651 BEpXOBEHCTBO IIPYHIIUIIOB CTPaHBL.

[TporuBHuKM wieHCTBa B EBpocoio3e 1 B Ha/bHeIieM CTOPOHHUKN OpeK3u-
Ta IpU3HaHJE BEPXOBEHCTBA €BPOIIEVICKOTO IIpaBa PacCMAaTPUBAIN KpaliHe He-
raTuBHO. CTOPOHHMKM OpeK3nTa I0/Iaraji, 4YTO WIEHCTBO cTpanbl B EC HaHOCKT

1 CnenyeT OTMETUTD, YTO 110 MHEHUNIO 6pI/ITaHCKI/IX IOpNCTOB IPMHINII ITAPTAMEHTCKOTO CyBe-
peHUTETA INIIDb IIOATBEPKAAET TOMMHNPOBAaHNE ITIO3NTVIBMI3MaA B COBpeMeHHOI?I HpaBOBOﬁ MBIC/IN
[Allan T.R., 1985: 614].
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yiep6 CyBepeHNUTeTy Iap/iaMeHTa, He3aBMCUMOCTY CTPaHbl B IIeJIOM U Iapra-
MEHTCKOI1 IeMOKpaTu. B yacTHOCTY, M3BECTHBIN OPUCT N0PH [JleHHNHT IToABEPT
KPUTMKE BEPXOBEHCTBO U NPAMOE [EVICTBYE €BPOIEICKOTO IIPaBa U IPeIIOXKIIT
IepecMOTpeTh Takoi noaxoxn. OH monarai, 4To «EBponeiickuit cyp, cripaBefiim-
BOCTI OTOOpajl Iap/aMeHTCKUit cyBepeHmTeT. Hamm cympl He JO/DKHBI 6ortee
IIPYMEHATb HalllM Hal[MOHaIbHOe ITpaBo. OHM JO/KHBI IPUMEHATD €BpOIIelicKoe
npaso. OHO KaK IPWINB, PaspylIaIOUINil HalllM MOPCKME YKPEIJIeHU U IPOHMU-
KAyt B Iy6s cTpanbl» [Denning A., 1990: 48].

CrpemieHne BOCCTAHOBUTD Tap/IaAMEHTCKUI CyBEPEHUTET U YTBEPAUTD BEPXO-
BEHCTBO OPUTAHCKIX 3aKOHOB JIMEJIO MECTO Y>Ke B TO BpeMs, Koraa Bemkobpu-
TaHuA O6bUIa WieHoM EBporerickoro corsa. B 2016 r. TorgamHmii npeMbep-Miu-
nuctp JI. Kamepon nopnep>kan ujiero IpUHATUA aKTa O CyBEPEHUTETE, KOTOPbIN
obecrieunT NpUOpPUTET HALMOHATBHOTO IpaBa Haj npaBoM EC. Ora 3amaya Bo3-
JIarajlach Ha Iap/IaMeHT, KOTOPbII HO/DKEeH OblI 00ecrednTh KOHTPO/Ib HaJ Ha-
LMIOHA/IbHBIM 3aKOHOZATENbCTBOM. OIHAKO IIOMTYy4Yanoch, YTO 3TO CTAaHET BO3-
MO>KHBIM TOJIBKO IIPM BbIXOJie cTpaHbl 13 EBpocoro3a. Tonbko B TakoM ciydae
Iap/IaMeHTCKUI CyBepeHUTET MOXKeT OBbITh BOCCTaHOB/IeH. HblHenHNiT ipeMbep-
MyHUCTP B. JIDKOHCOH 3assBWI, 4TO IOC/Ie Opek3nTa OpUTaHCKNUE 3aKOHBI OYAyT
IPUHUMATbCSA VICKTIOUNTETbHO OPUTAHCKUM Hap/IaMeHTOM, UHTEPIIPETYPOBATh-
¢ OPUTAHCKVIMU CYAbSAMH, 3aCeAOLIVMMIU B OPUTAHCKUX CyAaX, M IOPUCAUKIINU
EBporeiickoro cyma npuper KOHell.

Takum o6pasom, wieHcTBo Benmnkobpuranuu B EC Bce xe mmocTaBuio nop co-
MHEHI€ ITOJTHOTY JeiCTBYUA NPYHIMIA ITapP/IAMEHTCKOTO CyBepeHuTeTa'?, 1 Opek-
3UT CTa/l PaCCMaTPUBATbCA KaK BO3BpallleHle K Iap/IaMEeHTCKOMY CYBEPEHUTETY
B IIO/IHOM €ro o0beMe.

B xope mponenypbl 6pek3nuTa BO3HMK €llle OfVMH BOIIPOC — O PasTpaHNYeHNN
MIPMHLNIIA [TAP/IAMEHTCKOTO CyBEpEHUTETA U KOPOJIEBCKON Ipeporatusbl. [Ipe-
poraTuBHbIE IIOIHOMOYMA IPU3HAIOTCA B CWIy 0coboro monoxeHus KopoHsl.
Eme BrskcToH onpepiensA, 4To IpeporaTMBHbIE IIOTHOMOYMA OCHOBaHbI HA TOM
«0Cc0o00r0 pofia MPeBOCXO/CTBE, BBIXOAAIIEM 3a OOBIYHbIE PaMKM OOIIIero Impasa,
KOTOPBIM KOPOJIb B CUJIy CBOETO KOPOJIEBCKOTO CaHa 00/ajjaeT Haj BCEMU JIPY-
MMM IALAMW». Yepe3 HECKONIbKO BEKOB JIPYroy aHITIMICcKuii ropuct — A. [lai-
CM — OTMETWJI, YTO KOPOJIEBCKasA NpeporaTupa MpeAnonaraeT AMCKPEeLOHHbIE
IIO/THOMOYM, VICIIO/Ib30BaHNe KOTOPBIX B TI000€e BpeMs ocTaercs B pykax Kopo-
HbI [Dicey A., 1982: 92].

C passutueM napnamenTta ¢ XVII B. €ro akTbl OrpaHMYMBAIM KOPOJIEBCKYIO
npeporaTuBy. buib o nmpasax (1689), mo cyTu, 3akperisgeT mapaaMeHTCKoe Bep-

12 ApBokar ctopoHs! B fesie Thoburn npepmaran npusHaTh, 9TO B yCIOBMAX WIEHCTBA Bennko-
6puranun B EC IpyHIMI Map/IaMeHTCKOTO CyBepeHMUTeTa uMeeT ucTopudeckoe sHaderne. Tho-
burn v Sunderland City Council [2002] EWHC 195 (Admin), [2003] QB 151 (‘Thoburr’) at 53.
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XOBEHCTBO B 3aKOHOZIATe/IbHOI cepe, a UCIIOMHNUTENbHBIE IToTHOMO4MsI KopoHsr
CTa/IM VICIIOTTHATHCSI MUHMCTPAMy, OTBETCTBEHHBIMI Iiepell apiaMeHToM. Mu-
HICTPBI He MOTYT M3MEHATh 3aKOHOJATEe/IbCTBO, TaK KaK B TAKOM C/Iydae Hapy-
1ajicss OBl MPYMHIVII ITAPJIAMEHTCKOTO CyBepeHuTeTa. VIMeHHO Ha Bumib o mpa-
BaX CCBUIAIOTCA CYZIbY, pelliasi BOIIPOC O BO3MOXKHOCTY HUIIMYPOBATh OPEK3NUT B
paMKax KOPOJIEBCKOIT IIPEePOTaTHBBI.

KoHCTUTYOHHO-TIpaBOBasi JOKTPYHA IPOBOANT Pa3/Indlie MeXIy HOTHOMO-
YMAMU FOCYJAPCTBEHHBIX OPTaHOB BO BHEIIIHEII I BHYTpeHHelt cdepax. B mepsom
CIy4yae peyb MAET O KOPOJIEBCKOJ IpeporaTuse, BO BTOPOM — O ITOTHOMOYMSX
napinaMenTa. II0CKOIBKY BBIXOJ CTpaHBI U3 EBpOIEicKOro cors3a OTHOCUTCA K
MeXXIyHapoHoI cdepe, OH BXOAUT B KOPOJIEBCKYIO IIPEPOraTUBY, KOTOPAs OT ee
VIMEHU OCYIIEeCTB/IACTCS IPABUTENbCTBOM. BOIpoc 3aK/moyancs B TOM, MOXeT /I
[IPAaBUTE/IBCTBO Ha OCHOBE KOPOJIEBCKOJ IIPEPOTATUBBI MHUIIMIPOBATD IIEPEro-
BOPBI 110 OPEK3NUTY, WM 9TO BXOAUT B KOMIIETEHIMIO HapraMeHTa. I[lepBas mo-
3UINS, OTCTaMBaeMasi IPaBUTE/IbCTBOM, He OblIa Mojjep>kaHa CyaMiu, KOTOpble
B KOHEYHOM CYeTe MOfAePKa/Iy Iap/IaMeHTCKIIT CyBEepEHUTET.

Bormpoc 0 ToM, MOXeT /M MPaBUTENbCTBO MHULIMMPOBATD OPEK3UT WM Tpe-
OyeTcst B JaHHOM CiIy4ae IPUHATIE [aplIaMeHTCKOTrO CTaTyTa, OblI pacCMOTPEH
cypamu [Phillipson G., 2017: 46]; [Craig P., 2018]. Beicoknii cyn B gene R (Miller)
v The Secretary of State for Exiting [2016]" mpusHan KOpOJIeBCKYIO IIpepOraTu-
BY B MEeXZIyHapOJHOII cdepe, HO OTMETWI, YTO eC/IY MEXYHAPOILHbIE JJOTOBOPI
BenmukoOputanuy 3aTparuBaioT IpaBa 4YelloBeKa, TO TpeOyeTcs NMPUHATHE aKTa
napiraMenTa. ['71aBHbI cyfbsa nopn ToMac OTMeTII, YTO Ba)XKHBIN acleKT QyH-
JlaMEHTA/IbHOTO IPMHIINIIA IAPIAMEHTCKOTO CyBepeHUTETa 3aK/II09YaeTCsl B TOM,
YTO NMEePBUYHOE 3aKOHOATENbCTBO He MOXKeT ObITh BbITeCHEHO KOpoHOIt mocpen-
CTBOM peayin3anyiy KOpOoIeBCKOIT IIPepOraTyBBL.

24 suBaps 2017 r. mo3unus Beicokoro cyaa Obita moppep>xaHa BepxoBHBIM
cynoM B pene Miller & Anor, R (on the application of) v Secretary of State for
Exiting the European Union [2017]' 60NbIIMHCTBOM B IIATH TOJIOCOB (BOCEMb
npotus Tpex)". BepxoBHblil cyx BenmmkoOpuTaHuy mocTaHOBWI, YTO MOCKOJb-
Ky pedepeH/IyM SBJIsIeTCS] OTHOCUTENBHO HOBOV KOHCTUTYIIIOHHO ITPAKTUKOIA,
pellleHye, IPUHATOE Ha HeM, He B/IeYeT 3a cOO0J1 aBTOMATNYECK) TPABOBBIX I10-
cnepcTBuit. OHM ONpeeAI0TCs 3aKOHOM, Ha OCHOBaHUY KOTOPOTO pedepeHayM
mpoBoguTcs — AKTOM 0 pedepernyme o EBpomneiickom corose (European Union
Referendum Act 2015 r.). Eciu B faHHOM 3aKOHe He YCTaHOBJIEHO, YTO IPOILiece

13 [2016] EWHC 2768 (Admin).

14 [2017] UKSC 5. 2017] 2 WLR 583, [2017] 1 All ER 593, [2017] NI 141, [2017] 2 CMLR 15,
[2018] AC 61, [2017] UKSC 5, [2017] HRLR 2, [2017] WLR(D) 53

> Judgement 2017 UKSC 5, R v Secretary of state for exiting the European Union. 24 January
2017. Available at: URL: https://www.supremecourt.uk/cases/docs/uksc-2016-0196-judgment.pdf,
(mata obparenns: 24.01.2017)
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BBIXOJIa MOKeT IHMIIMMPOBATh IPABUTENILCTBO, NEMICTBISA OC/IEHEr0 HOCAT I10-
JINTUYECKMIL, a He TIpaBOBOI Xapakrep. Ilocne pedepennyma nomkeH 6bUT OBITH
IPVMHAT 3aKOH, Pery/IMpYIOIIl TanbHENIIYIo IpolieRypy Bbixona u3 EBpocorosa.
Cornacue nmapnamMeHTa ObIIO IPU3HAHO CyAaMy HEOOXOMMOII YacTbIO MPOLieNy-
pol 6pexsurta [Phillipson G., 2017. P.46]. Takum o6pazom, B 06Cyx/eHMe TIpoLie-
Iypbl Opek3uTa ObII BOBIEYEHBI BCE TPY BETBY BJIACTH, M 03UV BepxoBHOTO
CyZia IOCTaBWIA B 9TUX CIIOPAX TOYKY'®.

[Toce mpMHATHA CyIeOHOTO pelleHNs Map/IaMeHT O0/IbIINHCTBOM'” IPOT0JIO0-
COBAJI 3a TO, YTOOBI NIPEOCTABUTD IIPABUTEIbCTBY ITOTHOMOYNSA NHUIINNPOBATD
IeperoBopsl 1o 6pek3uty. 9 mapra 2017 r. mpembep-MUHKUCTP Benukobpuranum
HAIIpaBIJI COOTBETCTBYIOLIee MICbMO B MITAa0-KBapTNpy EBpocorosa B bproccerne
1 T€M CaMbIM VHULIMMPOBAJI I€EPErOBOPHBIN IIPOLjecc B COOTBeTCTBUM C CT. 50 [Jo-
rosopa o EC.

3. Bpek3uT: cyBepeHUTeT Hapoaa unu napnameHra?

B ycnoBusx 6pek3nta TEpPMUHBI «CYBEPEHUTET» U «ITap/IAMEHTCKIIL CyBepeHM-
TeT» BHOBb aKTyanu3MpOBanuch. Ho pedb nouna He CTOIBKO O 3aKOHOJATEIbHBIX
IIOIHOMOYMAX IIap/IaMEHTA, CKOJIbKO O COOTHOLIEHNY ITapIAMEHTCKOTO ¥ HapOJ-
HOTO CyBEepeHUTETa, O COXPAaHEHN! NPMHIUIIA CYBEPEHNUTETA B IIOTHOM 0ObeMe
VI O BO3MOYKHBIX ITyTAX M3MEHEHNA COMEPXKaHMA JAHHOTO IPUHIIIA U/IN €TI0
OTMeHbI'®.

BocnpuHsABIIee IpMHINII Tap/TaMeHTCKOTO CYyBepEeHUTeTa, OpMTaHCKOe KOH-
CTUTYIIIOHHOE IIPaBO M3HAYATbHO OTPUIANIO pedepeHyM. VIsMeHeHMe TomnTH-
4eCKOTO OTHOIIEeHNA K pedepeH/IyMy U eT0 BHe[IpeHMe B IIPAKTHUKY, B TOM 4MCTIe
B CBSA3M CO BCTYIICHMEM 11 OCOOEHHO ¢ BbIX0ofoM cTpanbl u3 EC, mpuserno kK Heo6-
XOZMMOCTY /160 HAJITH GaTaHC MEXTy CyBepEeHITETOM ITapIaMeHTa i HapOIHBIM
CYBEpEeHUTETOM, /1100 OJHO3HAYHO NIPU3HATH BEPXOBEHCTBO OJJHOTO U3 HUX.

B 2011 r. mapnamenT Benmukobpuranuy npuHsI akT o EBpomneiickoM corose, B
KOTOPOM OBIIO YCTaHOBJIEHO, YTO IIPYU Iepefiaue BaXKHBIX OTHOMOuMIT bprocce-
JII0 BOIIPOC JIO/DKEH OBbITh BbIHeCeH Ha pedepenayM. B mpouecce 6pexsuTa oco-
60e MecTo 3aH:AN pedepeHnyM o wieHcTBe Bennkobpuranun B EC, mpoBefieHHbII
23 mona 2016 .

!¢ Psiji KOHCTUTYIMOHA/IICTOB He COIIACEH C pellleHreM BepxoBHoro cyna Benuko6purannu n
TI0/1araeT, YTO B CUTYyalUn 6peK3]/ITa HE 6])1]'10 H€O6XOHI/IMOCTI/I IIpUHNMATh HapHaMeHTCKI/II“/I 3aKOH,
a MOXKHO ObI/IO IIPMMEHNUTh KOPOJIEBCKYIO IIPEPOraTyBY, KOTOpas He MPOTUBOPEUNUT IPUHLIUITY
HapiaMeHTcKoro cysepenurera [Endicott T., 2016: 23].

17 SIpblit eBpOCKENTHK, feryTaT EBponapmamenTta H. ®apeiifpk cOCTaBUII CIIMCOK AEIYTATOB,
He TTOlepyKaBIINX OPEK3NT, U Ha3Basl UX «BparaMu IeMOKPaTHUN».

18 3ameTnm, 4To ogo6HBIe Bompocsl crosi B CIIIA B mepyop; MOAroTOBKY MIMCAHO KOHCTH-
tyuun [Craig P, 2003: 110].

244



WU.10. boraaHoBckasi. KOHCTUTYLIMOHHO-PaBOBbIE NocaeAcTBus bpekauTa... C. 231-253

Ha pedepenpym 6511 BoiHeceH Bompoc: gomkHO mu CoenyHeHHOe Kopones-
CTBO OCTaBaTbhCA YIeHOM EBporieifcKkoro corosa mm BbIATH U3 Hero. 51,9% ABUB-
IMXCA K YpHAM TpakAaH IpOronocoBanu 3a BbIxof cTpansl u3 ECY. Ompocer
u30upaTeneil MoKasami, 4TO OOJBIIMHCTBO IPOTOIOCOBABIINX 32 BBIXOX (49%
u3 12.369 ONpOILIEHHBIX) CXOAMIN U3 TOTO, YTO pelleHns o Bemmkobpuranun
JIO/DKHBI IPMHUMATECA B Benmukobpuranun, 33% MCXOAuIu U3 HeOOXOAMMOCTI
YCTaHOBJ/ICHNA IMMUTPAIVIOHHOTO KOHTPOJIA™.

Pesynbrater pedpepergyma o Borxoge 13 EC ObU1M HeOJHO3HAUHO BOCIIPMHATBI
B cTpaHe’' 1 BBI3BA/IN CEPbe3HYIO NMapIaMeHTCKYIO 1 O0IeCTBEHHYIO AVMCKYCCHIO.
To, 4To 6OIBUIMHCTBO N30MPATETLHOTO KOPITyca HEOXKMITAHHO IIO//Iep>Kalo BbI-
xoy, Benmumkob6puranun ns EC, npuBeno K JUCKyccuM O 3HAUeHWM pe3y/IbTaToB
pedeperiymMa, 0 BOSMOXKHOCTY UX ITepeCMOTpa Ha MOBTOPHOM pedepeHayMe, a
TaK>Ke 0 TOM, JJO/DKEH /M IIap/IaMeHT C/IefiOBaTh pe3y/nbTaTtaM pedepeHnyma, Min
OH BIIpaBe 3aHATh CAMOCTOSTEIbHYIO TO3ULINIO, 22, KOTOpas OyzieT MMeTh IPUOpPH-
TeT Haf pedpepeH[yMOM. B IMCKyCccHI0 OKa3amich BOBIEYEHHBIMY JIEITyTaThl, 110-
MUTUYECKIE TapTUK, BepXOBHBIN CyJ| 11, KOHEYHO, y4eHble-FopuCThl. OTBET Ha 3TN
BOIIPOCHI OPUTAHCKNE IOPUCTDI U MOTIUTYKY UCKA/IN YeThIpe TOfa.

Pedepennym u ero pesynbTaT He TOIBKO ChITPaIV BaYKHYIO PO/Ib B MTHULIUIPO-
BaHMM OPEK3UTa U UMe/N Cepbe3Hble MOMUTIYECKIIe TOC/IeICTBIA, HO Y IIPUBETIN
K Ja/IbHeilIIeMy Pa3BUTUI0 KOHCTUTYLMOHHO-IIPAaBOBON JOKTpMHBL [Ipobrema
COOTHOLIEHMA Iap/IaMEHTCKOTO ¥ HAapOJHOTO CYyBE€PEHMTETA BbIIIIA Ha HOBYIO
cragiio. KOHCTUTYIVIOHAINMCTBI BBIHY)KEHBI ObUIN BEPHYTbCA K JTOKTPUHAIBHO-
MY OCMBICTIEHUIO pedepeH/IlyMa B KOHTEKCTe TPaAVIIVOHHBIX KOHCTUTYIIVIOHHBIX
NPUHLKAIIOB U, IIPEX/ie BCEro, MPUHINIIA MTAPTaMEHTCKOTO CyBEPEHUTETA, K He-
006XOMMOCTY HEIBYCMBICTIEHHOTO OIIpefie/ieHNs I0PUANYeCKOTO 3HAYeHUs VH-

CTUTYTa pedepeHayMa.

¥ BBC. EU Referendum: The result in maps and charts. 24 June 2016. Available at: http://www.
bbc.co. uk/news/uk-politics-36616028 (mara obpamenus: 19.07. 2021)

% Lord Ashcroft. How the United Kingdom voted on Thursday... and why, 24 June 2016. Avail-
able at: http:// lordashcroftpolls.com/2016/06/how-the-united-kingdom-voted-and-why/ (mara
obpamenns: 28.08.2021)

21 C. yrmac-CkorT mumiet o «Bpek3uTe 1 0O4apoOBaHUM CYBepEHUTETa, MOJOOHOM CHUpEHe»,
KPUTHUKY# GOJIBIIYIO YaCTh AUCKYCCHUIT 1 JIOXKHBIE OOCIaHNA B pefBepuit OpeK3nTa, BULA IPH-
YIHY B HEIOC/IeOBAaTe/IbHOM ITOHNMaHuu cyBepenntera [Ahmed T., Fahey E., 2019: 96].

22 B maprmamenTe IpubansuTensHO 50% /ey TaToB-KOHCEPBATOPOB BBICTYIIA/IN 32 COXPAaHEHIe
yeHcTBa cTpanbl B EC, 40% — 3a BpIXOf 13 Hero, 10% — He umennu dyetkoit nosuuun. Cpenn sie-
Iy TaToB-eiibopuctos 93% 6butu 3a wieHCTBO B EC, 3% — 3a BBIXOJ. 56 [IelTyTaTOB OT MIOTIAH/-
CKOJ1 HAaI[VIOHA/IbHOII ITAPTUM 1 BOCEMb eIy TaTOB-1OepaoB B OCHOBHOM IOJifIep>KIBaJIN COXpa-
Henre wienctBa B EC. Takum o6pa3om, okono 70% JfermyTaToB ObUIN 3a COXpaHEHNe WIEHCTBA B
EC, 20% — 3a Bbixogi, 10% — OKOHYATe/bHO He OIPeNe/IMINCh CO CBOel mosumnyeil. Available at:
http://www.standard.co.uk/business/ Anthony-hilton-why-we-may-remain-even-if-we-voteleave-
a3272621.html (gara obpamenns: 16.08.2021)
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Ilis1 o1ieHKY MHCTUTYTa pedpepeHnyMa B OPUTAHCKOM KOHCTUTYLIIOHHOM IIpa-
Be CJIeflyeT OTMETUTh, YTO CUTYalVsi CTajla M3MEHAThCS B IIOCTIEHEN YeTBepTH
XX B., KOrjja B CTpaHe ObUI BIIepBble IPOBeieH psij pedepeHyMoB. 3a CpaBHU-
TEJIbHO KOPOTKMII MCTOPUYECKNII TTepuof pedepeHAyM aKTMBHO BOIIET B KOH-
CTUTYLIIOHHYIO TIPaKTUKY CTpaHbl”. OJHAKO HECMOTPs Ha YTBEPXK/AIOIIYIOCSI
IPaKTUKY IpoBefieHnsA pedepeHayMoB, mpaBosas Mbicib CoeguneHHoro Kopo-
JIeBCTBA IIOKA JJO KOHIIA He OIpefe/nIach ¢ MHCTUTYTOM pedepernyma. VHcTr-
TYT pedepeHiyMa He IOTYy4YWI B OPUTAHCKOM IIpaBe 3aBEPIIEHHOTO BbIPa>KEeHUS.
[TpaBoBoit OCHOBON pedepeH/iyMa BBICTYIIAeT MEPBUYHOE 3aKOHOJATENIbCTBO™,
Vicxops u3 nIpyHIMIA IapTaMeHTCKOTO CYBEePEeHNUTETa, IMEHHO Iap/iaMeHT IpM-
HUMaeT KaXX/bIIl Pa3 3aKOH, MHUIMMPYIOLINIT IIPOBeieHNe OuepeHOTo pedepen-
fyMa.

[TockonmpKy mapiaMeHT oO06jafaeT HEOTPAHMYEHHBIMU 3aKOHOJATe/IbHBIMIU
IIO/THOMOYVISIMM, OH BIIPaBe IIPVHATD 3aKOH O NPOBeieHNN pedepeHiyMa I10 /-
6oMy Bompocy. B TakoM 3akoHe ompepenseTcsi 00s3aTeIbHbI WIM KOHCY/IbTa-
TUBHBI Xapakrep pedepernyma. B cumy Toro, 4To mapiaMeHT He MOXeT orpa-
HYYUTD NOC/IEAYIOlye TapIaMeHTbl, IPUHATD eVHBI 3aKOH 0 pedepeHayMme ¢
IepeyHeM BBIHOCHMBIX Ha HErO BOIIPOCOB B BenmkoOputanmny HeBO3MOXXHO. [ist
3TOTO TpedyeTcs MepecMOTp IPUHIINIIA IAPTIaMEHTCKOTO CyBEepPeHNUTETA.

B 3apy0exHbBIX CTpaHaX NPOBOAATCA pa3inyHble pedepeHIyMbl: KOHCTUTY-
I[IOHHBIE, 3aKOHOJIaTe/IbHbIe, 00s513aTeIbHbIe ¥ KOHCYIbTAaTUBHbIEe. Pedeperaym
2016 r. o BbIXOAE Bemukobpuranum n3 EC moctaBui BaXkHbI BOIIPoc 06 06s13a-
TEeJIBHOCTY pelleHNs, IPUHATOro Ha pedepeHyMe, [/ apaaMeHTa, T.e. 00 006s5-
3aTeTIbHOM XapaKTepe pedepeHiyMa KaK BBIpaXKeHsI BOJIY HapoJia.

B Benuko6putannuy NpakTUKYIOTCA B OCHOBHOM KOHCY/IbTaTUBHBIE pedepeH-
mympl. OHM JIOTMYHee BIJCBIBAIOTCSA B KOHIIEMIIVIO ITapP/IaMEHTCKOTO CyBepeHM-
tera. [Ipy mpoBemeHNM KOHCYNBTATUBHOTO pedepeHayMa MapiaMeHT, 110 CYTH,
obparaercss K Hapofy (IIOCpefCTBOM IIPUMHATHUA COOTBETCTBYIOLIETO 3aKOHA) C
Ipe/IOXKeHNeM BbIPasUTh MHEHMe 10 KOHKPEeTHOMY BoIpocy. B mocrenyromem
60 TpeOOBANIOCh MPUHATHE CTATyTa, MO0 HUKAKVe eCTBMs He IpeArosa-
ra/jich. B mepBoM ciydyae mapriaMeHT ITOC/Ie KOHCY/IbTaTMBHOTO pedepeHyMa

» TTomumo wreHcTBa B EBpocoiose pedpepeHyMbl Kacaauch OpraHU3aLuy 1 IOTHOMOYMIL Op-
raHOB B PErMOHAx 1 opraHusanyyu Bei6opos B Ilamaty o6umH B 2011 1. Heckonbko pedepenpy-
MOB Kaca/IiiCh MECTHOTO caMoyIpaBjieHus. Bcero 59 MecTHbIX pedpepeH/IyMOB Kacanch IOpsiaKa
u30paHNs MIPOB, 1BA — CUCTEMbI KOMUTETOB MECTHOTO CaMOYIIPaB/IeHNs, OAMH — IIOBBIIIEHIS
CTaBKJ MYHUI{MIIAJIBHOTO HA/IOTA.

2 Northern Ireland (Border Poll) Act 1972, European Communities Act 1975, Scotland Act
1978, Wales Act 1978, Referendums (Scotland and Wales) Act 1997, Northern Ireland (Entry to Ne-
gotiations, etc.) Act 1996; Northern Ireland Negotiations (Referendum) Order 1998, Government
of Wales Act 2006, Scottish Independence Referendum Act 2013, Greater London Authority (Refer-
endum) Act 1998, Regional Assemblies (Preparations) Act 2003, the Political Parties, Elections and
Referendums Act 2000.
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MOYXeT KaK COIIACUTBCS C eT0 PellIeHNeM, TaK U IPUITI K MTHOMY PelleHNI0, OT-
JIMYHOMY OT pelleHNsI, IPUHATOTO Ha pedepeHsyMe, IPUHIB COOTBETCTBYIOLII
3akoH. Takas To4ka 3peHus Op1a Hanbonee ob6ocHOBaHa eie A. Jlaricy, U K Heit
06paTmInCch CTOPOHHUKY COXpaHeHVs 4ieHcTBa Benmmko6puranun B EC. OHn
JI0Ka3bIBa/IM, YTO Pe3y/IbTAThl pedepeH/IyMa He HOCAT 0053aTeIbHOTO XapaKTepa,
VI YTO IIapJ/IaMEeHT BIIPaBe 3aHATD IPOTUBOIIOJIOXHYIO IIO3NUIINIO ¥ IIPOTOJIOCOBATDH
IPOTKB BBIXOJja CTpaHbl n3 EBpocorosa.

OpHako B HOC/IeHIE TeCATUIETUS TaKas MO3ULVS Bce OOJIblile TTOfiBepraeT-
cs kputuke [Weill R., 2003: 474]. Pedepennymbl, mpoBogumblie B Bemmkobpura-
HUMY, PacCMaTPUBAINCh TONBKO KaK peKOMEHJALMy Iap/laMeHTy, TeM He MeHee
JeIyTaThl OPVEHTVPOBAIVCh Ha BOJIO M30MpaTeseil ¥ CIefoBaIM UX HMO3ULINN,
BbIpa)XKeHHOII Ha pedepernyMme. [IpoBoagyumble pedepeHIyMBI IOTUTUIECKY CBS-
3BIBAIOT JICITyTaTOB TPV TOJIOCOBAHMY TI0 MOC/IEAYIONUIMM 3aKOHOIIPOEKTaM, I10-
3TOMY B Ie/ICTBUTE/IBHOCTY BOJIsI HAPOJa OKa3bIBaeT B/IVsIHIE Ha ITapP/IaMeHTCKII
CYBEpEHUTET, YTO BefleT K GOpMUPOBAHMIO VX OalaHca.

Takum o6pasom, KoHLenuus pedepeHfyMa MPOFO/DKAET VCXOANUTDh U3 Tap-
JIAMEHTCKOTO CyBepeHUTeTa. B 9TOM IOAXOfe MHTEPECHO COYeTaHue TPAfULIN-
OHHOTO MHOTOBEKOBOTO IIPMHIIMIIA C COBpeMeHHbIMM mporeccamu. C OfHOI
CTOPOHBI, 3TO JJaeT BO3MOXXHOCTb BBICTPAMBATh JIOTMYECKYIO CUCTEMY, OJHAKO,
C JpyToil, He M03BO/AET CHOPMMUPOBATH OKOHYATETbHO HOBYIO KOHIETIIIMIO JH-
cTuTyTa pedepeHiyMa U COOTHECTU ee C MapIaMeHTCKUM cyBepeHUTeToM. Kak
oTMedaeT OpUTaHCKMIT nccnegoBaTenb M. YIWIKMHCOH B ctaTbe « HemonynsapHbrit
CyBepeHUTET», HeOOXOAUMO COeqVHNUTD (HyH/IaMeHTaIbHble ITpaBa U LEHHOCTY C
[eVICTBYUSsIMM, HATIPAB/IEHHBIMI Ha KOHTPOJIb U IIPOTUBOCTOSIHIIE TIPABUTEIHCTBY
[Wilkinson M., 2020 ].

[Tonutydeckast MpaKTUKa IIOCTaBIIA TEOPETIYECKUIT BOIIPOC O COOTHOIICHNN
HAPOJHOTO M MAPIaMEHTCKOTO CYBEPEHUTETOB. [IpOomcXopsiiye mporecchl 3a-
CTaBWIM OPUTAHCKYI0 KOHCTUTYLIVIOHHO-TIPABOBYIO JOKTPUHY BHOBb OOPaTUTh-
Cs1 K OOCY>KIEHMIO M/ien HAPOIHOTO CyBepeHnTeTa. B oT/imune OT Apyrux crpa,
Taknx Kak IlIBeitapusa, @panuna nan Vitanusd, uesa HapogHOTO CyBepeHMUTETa
B BermkoOpurannm He nomy4mna pa3BuTysi. BenmnkoOpuTaHus TpaguIMOHHO He
OTHOCM/IACh K CTPaHaM, B KOTOPBIX ObIIO IPU3HAHO IPsSMOE BOJIE3bsIBIEHME Ha-
pona B popme pedepensyma. [IprsHaHMe CyBepeHUTETA IIap/IaMeHTa OTPaHNYN-
JI0 TIpsIMOE BOJIeN3bsIB/IeHNe Hapo/a Beibopamu B [Tamary o6umH. IIpunimn map-
JIAaMEHTCKOTO BEpPXOBEHCTBA YCTAHAB/IMBAET, YTO TO/IbKO IIApJIAMEHT MMeeT IIPaBO
IPUHUMATb CTaTYThl: «3aKOHOZIATe/IbHOE BEPXOBEHCTBO He Je/MUTCA B AHITINM C
usbupatensamm» [Yoaiin E., ®@uwwmnnc k., 1950: 60]. Vges npuHATHUA 3aKOHOB
(cratyToB) Ha pedepeHyme He OblTa BocipuHsTa. [IpuHATHE 3aKOHA TIOCTIE pe-
bepenymMa paccMaTpyBaeTCcs Kak BbIpa>keHyie IPUHIINIIA TAPJIaMEHTCKOTO CyBe-
pEeHUTETa, @ COOTBETCTBYIE 3aKOHA pe3y/IbTaTaM pedepeHayMa — KaK IpU3HaHue
HApOJHOTO CYBepEHUTETA.
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B KOHeYHOM cueTe 9TO IPMBEIO K HAOTIOAIOIeMYCs TOHbIHE IIPOTMBOIOCTAB-
JIEHUIO TIPMHIMIIA ITAPJIaMEHTCKOTO ¥ HApPOJHOTO CyBepeHUTeTOB. COBEPIIEHHO
OYEBMIHO, YTO IPYHIINII ITAP/ITAMEHTCKOTO CyBepEeHUTeTa B K/IacCHuecKol popme
IepecTaeT CyLIeCTBOBATh, 11 €ro HOBas (opMa IpefrosaraeT coCylleCTBOBaHye
C IPMHLIUIIOM HAapOJHOro cyBepeHuTera. POpMynMpoOBKa «Mbl, HAPOJ», U3BECT-
Has B O0JIbLIIeN CTelleH KOHCTUTYIMoHHOMY IpaBy CIIIA B cuy ee BKIoueHnA
B Koncturynurio CIIIA (1787), B HacTosAlee BpeMsA IOCTENIEHHO BHEAPAETCA B
OpMUTAHCKYIO IPaBOBYI0 MbIC/Ib. COCyllecTBOBaHME MPVHIUIIA ITaPTAMEHTCKOTO
CyBepeHUTeTa M HAPOJJHOTO CYBEPEHUTETA BefIeT K IMIOMCKY OalaHca MeXIy HUMM,
IIpeXXJie BCEro Ha MOMUTUYIECKOM YPOBHE.

YT0 KacaeTcs JOKTPUHATBHOTO YPOBHS, TO OpPUTAHCKIME CCIETOBATENN PA30-
IITUCh B OLleHKEe paccMaTpuBaeMbix Hamu TeHpeHIui [Poole T., 2017. pp. 696—
710].

OpHM OLIeHMBAIOT MPONCXOAALINE IPOLLECCHI KaK IEMOHCTPATUBHBIN CABUT OT
[Iap/IaMeHTCKOTO CyBepeHNTeTa K HapogHoMy. [To MHeHmIo A. bapHera, 6peksut
O00EeH «KOHCTUTYLMOHHOMY AMHAMUTY» i Bemkobpuranun. OH 6pocun
BBI3OB IIap/IAMEHTCKOMY CYyBEPEHUTETY TaK, YTO CaMa KOHLEILMA IOC/IeHErO
6p1a «paTanbHO M3MeHeHa». VI3BeCcTHBINT KOHCTUTYLMOHANUCT B. Burmop cpas-
HIJI TAP/IAMEHTCKIUI CyBepeHUTET ¢ YelnpcKuM KOTOM, KOTOPBIN MCYe3a€T, HO
OCTaeTcs TONbKO YXMbIIKA. Peyb uaer o ToM, 4TO MPMHIUII ITAPTaMeHTCKOTO Cy-
BEPEHUTETA IIOCTENIEHHO YyTPaylBaeT CBOe 3HaYeHMe, YCTyIas MeCTO HOBbIM TE€H-
meHuyAM. HoBblll cyBepeH — Hapof, Telepb 3aMeHseT CTaporo cyBepeHa. Boma
Hapofia Tenepb npesanupyer. [lapraMeHTCKIT CyBepeHUTET BOCCTAHOBTIEH TOJIb-
Ko gopmanbHO. Te ke, KTO COIPOTUBIACTCS, SABIIAIOTCA «BparaMyu Hapopa», —
npososramaer A. bapaer [Barnett A., 2016]. [Ipyrue ydeHble mO/arami, 4To
pedb uaeT MMIIb 06 MHCTPYMeHTe, o0ecIednBanlileM f0/DKHOe Tpeobpa3oBaHye
[Qvortrup M., 1999: 531]. ITo mHenuto P. Macrepmana n K. Mioppes, pedepen-
ZIyM B ero OpMTaHCKOM BapMaHTe IIpefiCTaB/IsgeT OO0 HeuTo CpefHee MeX/y He-
IIOCPEe/ICTBEHHOI VI IIPeICTaBUTeIbHON feMokpaTueit [Masterman R., Murray C.,
2016].

HecMmoTps Ha 3HauuTe/NbHOE yBeIMYeHMEe KOMMYEeCTBAa IyONMKAILUI O IIPO-
67eMax CyBepeHUTeTa, HY>KHO OTMETUTD, YTO HOBOJ 3aBEPUICHHO KOHIIEIIIVIN
copmynuposars He yaanocb. Kputuka A. [laitcy, yeunmBirascs K koHiy XX B.,
B XXI B. He 3aMeHeHa alIbTEPHATVBHOI KOHILEIIMeii™.

Hapopnbil 1 map/IaMeHTCKUI CYBEPEHUTETDI B ONIPENE/IEHHON CTEIIeHN IIPO-
TUBOpeYaT APYT APYry, HO Ha JAHHOM 3Talle OHM IPOJO/DKAIT COCYIeCTBOBATh
Ha IIapUTETHbIX OCHOBaHMAX. [Ipu3HaHMe mpuopuTeTa OJHOTO U3 HUX — 3a/laya
MIOCTIEIYIOIIEr0 KOHCTUTYIIIOHHOTO Pa3BUTHA.

» Tlo HefaBHEMY M MajIO0 BHSITHOMY OIIP€Je/IeHIIO TOCYAApPCTBEHHOro cekperaps [I. JaBuca:
“ITap/aMeHT CyBepeHeH, OH ObUI CyBepeHHbIM, HO, KOHEYHO, 11 HAPOJ CyBEPEHEH .
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3akJioueHue

bpuraHcKoe KOHCTUTYIMOHHOE IIPAaBO MMeeT ITTyOOKMe MCTOpUYecKue Kop-
HJI 11 pa3BUBAETCA ITOCTYIATe/IbHO, HAIIOMHASA CTapble MHCTUTYTHI HOBBIM COZIEp-
aHyeM. VlccnenoBaHye BIVAHNA OpeK3)Ta Ha BHYTPeHHME KOHCTUTYIVIOHHBIE
mponecchl BenmmkoOpuTaHuy MOKas3bIBaeT, YTO STOT IPOLIECC HECOMHEHHO II0-
BJIEK 3a CO00I1 MIMPOKIEe U BCeCTOPOHHMe mocnefcTBrst. OHM KacaloTcs He TOJb-
KO BHEIITHETO B3aMMOJIeICTBA CTPaHbI ¢ EBpOmeiicKuM cOI030M, HO ¥ KOHCTUTY-
L[MOHHO-IIPaBOBOI IOKTPUHBI, OT KOTOPOJT MOTPeOOBaNOCh HailTH 000CHOBaHME
IPOVCXOMALIVM IIPOIieccaM, BKIIOYNUTD UX B TPAAVIIVIOHHYI0 KOHCTUTYL[MIOHHYIO
Mozienb Benmukobputanuu. B mpoTuBHOM cydae pedb ObI IOIDIA O KapAUHAIIb-
HOJ KOHCTUTYIIVIOHHOI pedopMe, B XOfie KOTOPOIl IPUIIIOCH OBl IepecMaTpu-
BaTh paHee CTAOVMIbHbIE KOHCTUTYLIVMOHHBIE IPUHIVIBL. [IpuBep>XeHHOCTh UM
iefaeT KOHCTUTYLMOHHYIO MOJIeb OpUTaHCKOI GOPMBI IIPaBJIeHNUs CTaOMIbHOI
U BMeCTe C TeM II03BOJIAeT HAIIOIHATD €¢ HOBBIM COfIEpXKaHUeEM B CIIydae cepbes-
HBIX M3MEHEHMII 0OCTaHOBKM. JTO MPEKPACHO AEMOHCTPUPYETCS HA NMPUHIUIIE
IIapTaMeHTCKOTO cyBepeHmTeTa. HecMoTps Ha criopbl 06 o6beMe ero copeprka-
HJSI, O €TO IPU3HAHUY OCHOBHBIM IPUHIIVIIOM OPUTAHCKOV KOHCTUTYLIVIV VTN,
HAIIPOTUB, O €T0 IIepecMOTpe, YTOOBI IPOoBeCTH OojIee IOMHYI0 pedopMy, JaHHBII
HIPUHIUII IPOJO/DKAET CYLIeCTBOBATh 1 000MTH ero HeBO3MOXHO. Bpek3nT cran
IPMYMHON HOBOTO O0OpAIleHNs K JAaHHOMY IPYHIIMITY, HEOOXOAVMOCTY BEPHYTh-
Cs1 K 0OCYXX/IeHIIO €r0 COBPEMEHHOTO cofiepkanus. [lebaTel 0 pony mapraMeHTa
B ITpolecce OpeK3nTa MMIIHMI pa3 HOKa3aay HeOTbeMIEMOCTh JAHHOTO IIPUHIIN-
na. [Tapnament Bennko6puranuu onpas/an BO3I0)KEHHYIO Ha HETO POJIb, CO3/IaB
IIpeeMCTBEHHOCTD B IpaBieHnu mpasa (rule of law). HecomHenHo, atomy cro-
coOCTBOBAIN CY/bI 00I1IeTO IIpaBa, obecieynBarolle CYUIbHYIO CY/IeOHYIO B/IACTh.

C npyroii cropoHsl, pepeperyMm o wieHcTBe cTpanbl B EC mpuBes K cepbe3HbIM
KOHCTUTYL[MIOHHO-TIPAaBOBBIM AMCKYCCUAM O HapOJHOM CYBEpEHUTETe — O TeMe,
KOTOpas M3HAYaJIbHO He Obl/Ia BOCIIPUHATA OPUTAHCKOI KOHCTUTYIIVIOHHOI MO-
IIeNIbI0 B CMJIY TOTO, YTO IPOTUBOpeYN/Ia IPU3HAHHOMY IPUHIINITY ITap/IaMeHT-
ckoro cyBepeHutera. OgHaKo pedepeHyM O BBIXOJe CTpaHbl 13 EBpomerickoro
COI03a VIMeJI CTO/Ib 3HAUMTeIbHbIE TIOIUTIYECKIe TTOCTeCTBIS, YTO UTHOPHPO-
BaTh IO3MIIMIO IIPOTOJIOCOBABIINX 3 BBIXOJ] M30MpaTeeil TemyTaTCKIU KOPITycC
He CMOT. B pesynbrare B KOHCTUTYLMOHHOM IIpaBe BO3HUKI/IO OIIpefe/leHHOe
«IBOEBJIACTHE» — U TAPJAMEHTCKII, Y HapPOJAHbI CyBEPEHUTEThl BBIHY>K/IEHDI
Ha CETOHALIHMNII IeHb COCYIeCTBOBATh B PaMKaX OJJHOJII U TOII K€ MOJIe/N Bjla-
ctu. HecoMHEeHHO, KOHCTUTYIIMOHHOE ITpaBo BenmkoOpuTanny noBopadymBaeTcs
B CTOPOHY pedopM, OJHAKO B JalbHelIIeM HeoOX0AMbI OyyT HOBbIe COOBITH,
BBIHY’K/IAIOIIIie BHOCUTD B IIPABOBYIO JOKTPUHY Jja/IbHelIINe 3MeHeH . B Ha-
CcTosilIlee >ke BpeMs, HeCMOTpPsI Ha OPeK3UT, IIPaBOBOJ KOHTMHYUTET KaK Xapak-
TepHas 4epTa OpPUTAHCKOTO IpaBa IPOLO/DKAET OIpeNeNATh IIOCTYIaTeIbHOe
pasBUTIE KOHCTUTYIMIOHHOTO IIpaBa CTPAHBI.
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Abstract

The exit of Great Britain from the European Union (Brexit) has actualized a lot of politi-
cal, economic and legal issues. The latter issues include the relevant aspects of Euro-
pean law, as well as national, first of all, constitutional law. Constitutional aspects of Brexit
touch, from one side, the theme of revising and renovating traditional principles, includ-
ing parliamentary sovereignty principle, and from other side, emergence and develop-
ment of new institutions like referendum. Indeed, the British referendum of 2016 about
exit from the European Union has become a legal base for the Brexit procedure. The im-
plementation of this procedure has demanded a solution to a number of doctrinal consti-
tutional issues, first of all about the priority of people’s sovereignty that was expressed at
the referendum, and about the position of the British parliament. The principle of parlia-
mentary sovereignty for centuries determined the specifics of constitutional institutions
of that state. The institute of referendums historically was not accepted in Great Britain
exactly as a reason of contradiction between principles of parliamentary supremacy and
principle of direct popular voting. However, the practice of referendums took place in
the United Kingdom since the end of 20" century, especially ones connected with entry
of Britain in the European Union and with her exit from it, turned to be a reason for the
British constitutional doctrine to research and clear once more a modern understanding
of parliamentary supremacy principle. Even more important problem was to elaborate
ways and means of coexistence of both principles. It was necessary to answer the fol-
lowing questions: if parliamentary supremacy still exists in its traditional meaning, or it
has a sense to change content of that principle for inclusion of the people’s sovereign-
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ty into the British constitutional law; what is correlation of parliamentary and people’s
sovereignty in modern law as a whole. Because of the traditional British legal continuity
way, for sure, it was impossible to wait for a full refuse from parliamentary sovereignty
principle in favor of the people’s sovereignty. The compromise was reached at the stage
of Brexititself. As a consequence, we see thatin the present time traditional parliamentary
sovereignty principle is maintained, but in the same time contours of referendum institute
development in the British constitutional law are designed.
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